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Alabama  &  Georgia  Mfg.  Ck).  ▼.  Riverdale  Ck)tton  Mills ^G.O.A.2d5 

Writ  of  certiorari.    Granted.  March  21.  1904.    24  Sup.  Ct  854,  198  U. 
a  672.  48  I>.  Ed.  S41. 

Board  of  Trade  of  City  of  Chicago  y.  Christie  Grain  &  Stock 

Co 61  C.  C.  A.    11 

Writ  of  certiorari.    Granted.  April  25.  1904.    24  Sup.  Ct  861.  194  U. 
S.  684.  48  Lu  Ed.  1159. 

California  Reduction  Co.  v.  Sanitary  Reduction  Works 61  C.  C.  A.    91 

Writ  of  certiorari.    Granted.  May  31,  1904.    24  Sup.  Ct  862.  194  U.  S. 
635.  48  L-  Ed.  1160. 

Cimiotti  Unhairing  Co.  ▼.  American  Pur  Refining  Co 59  C.  C.  A.  357 

Writ  of  certiorari.    Granted.  February  29.  1904.    24  Sup.  Ct.  862.  193 
U.  S.  670.  48  L.  Ed.  840. 

Donovan  ▼.  Pennsylvania  Co 60  C  C.  A.  168 

Writ  of  certiorari.    Granted.  October  19.  1906.    24  Sup.  Ct  842.  191  U. 
S.  571.  48  L.  Bd.  806. 

Farmers'  Loan  &  Trust  Co.  ▼.  Lake  Street  Elevated  R.  Co 59  C.  C.  A.  140 

Writ  of  certiorari.    Granted,  June  1.  1903.    24  Sup.  Ct  860,  190  U.  S. 
559.  47  L.  Bd.  1184. 

Flanigan  v.  County  of  Sierra 68  C.  C.  A,  340 

WriU  of  certiorari.    Granted.  October  19.  1903.    24  Sup.  Ot  842.  191 
U.  8.  671.  48  L.  Ed.  807. 

Gregg  V.  Metropolitan  Trust  Co 59  0.  0.  A.  637 

Writ  of  certiorari.    Granted,  December  7,  1903.    24  Sup.  Ct.  846.  191 
U.  S.  674.  48  L.  Bd.  306. 

H.  Ha<4feld  &  Co.  v.  United  States 60  0.  C.  A.  428 

Writ  of  certiorari.    Granted.  January  11,  1904.    24  Sup.  Ct  849,  192  U. 
S.  606,  48  L-  Ed.  585. 

Johnson  v.  Southern  Pac.  Co 54  C.  C  A,  608 

Writ  of  certiorari.    Granted,  June  1.  1908.    24  Sup.  Ct  860.  190  U.  S. 
659,  47  L.  Ed.  11S4. 

Louisville  &  N.  R.  R.  Co.  v.  West  Coast  Naval  Stores  Co 62  C.  C.  A.  681 

Writ  of  certiorari.    Granted.  April  25.  1904.    24  Sup.  Ct  861.  194  U.  8. 
694.  48  L.  Bd.  1160. 

McGuire  v.  Blount 56  C.  C.  A.  682 

Writ  of  certiorari.    Granted,  November  16,  1903.    24  Sup.  Ct  845,  191 
U.  S.  573.  48  L.  Bd.  808. 

Nederland  Life  Ins.  Co.  ▼.  Meinert 62  C.  C.  A.  377 

Writ  of  certiorari.    Granted.  April  U.  1904.    24  Sup.  Ct.  861.  194  U.  S. 
633.  48  L.  Bd.  1159. 

Rawson  v.  Western  Sand  Blast  Co 55  C.  C.  A.  4a3 

Writ  of  certiorari.    Decree  affirmed.  April  11.  1904.    24  Sup.  Ct.  855, 
194  U.  S.  627.  48  L.  Bd.  1157. 

Wyckoff.  Seamans  &  Benedict  v.  Howe  Scale  Co.  of  1886 58  C.  C.  A.  510 

Writ  of  certiorari.    Granted.  November  80.  1903.    24  Sup.  Ct  845.  191 
U.  S.  573,  48  L.  Bd.  806. 

62C.CJL  (xxxi) 
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Alabama  &  G.  Mfg.  Co.  ▼.  Riverdale  Cotton  Mills 62  C.  C.  A.  295 

Rehearing  denied,  February  9,  1904. 

Clark  V.  Henne  &  Meyer 62  C.  C.  A.  172 

Rehearing  denied,  February  23.  1904. 

Henry  v.  Lane 62  C.  C.  A.  625 

Rehearing  denied,  March  14.  1904. 

Lange  v.  Union  Pac.  R.  Co 62  C.  C.  A.    48 

Rehearing  denied,  January  11,  1904. 

Lockman  v.  Lang 62  C.  C.  A.  550 

Rehearing  granted,  March  22,  1904. 

Paauhan  Sugar  Plantation  Co.  v.  Palapala 62  C.  C.  A.  552 

Rehearing  denied,  March  9,  1904. 

Wyman  y.  Bowman 62  0.  C.  A.  189 

Rehearing  denied,  April  14.  1904. 
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Jurisdiction  on  habeas  corpus.  25  C 
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ceptance.    16  C.  C.  A.  199. 

Admiralty  jurisdiction  over.  18  C.  C. 
A.  347;  27  C.  C.  A.  530. 

Of  common  carriers  other  than  for  car- 
riage.   20  C.  C.  A.  521. 
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OONTRAOrS-Oonfd. 

ReBtraining  competition  in  bidding  for 
public  worlw.     28  C.  C.  A.  192. 

For  lobby  services.    29  C.  C.  A.  446. 

Breach  of  executory  contract.  30  C.  C. 
A.  210. 

Divisibility  of  contracts.  30  C.  C.  A. 
4(;7. 

Of  persons  non  compos  mentis  under 
guardianship.    34  C.  C.  A.  2<j4. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  9  C.  C.  A. 
606 ;    34  C.  C.  A.  486. 

Marketable  title.    40  C.  C.  A.  592. 

Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute 
of  frauds.    46  C.  C.  A.  183. 

Persons  entitled  to  enforce  specific  per- 
formance.    47  C.  C.  A.  493. 

Enforcement    of    contracts    requiring 

gerformance  of  continuous  acts.  49 
I.  0.  A.  103. 

Discharge  of  surety  on  building  con> 
tract  by  change  in  obligation  or  duty 
of  principal.    52  C.  C.  A.  427. 

Marriage  by  mutual  agreement  62  0. 
C.  A.  581. 

Restraining  breach  of  contract  of  em- 
plo.v6  not  to  engage  in  competing 
business.    53  C.  O.  A.  492. 

Validity  of  contracts  with  public  of- 
ficers as  affected  by  legality  of  ob- 
ject or  consideration.  56  C.  C.  A. 
10. 

For  sale  of  things  to  be  produced  or 
manufactured.    58  C.  C.  A.  303. 

Merger  of  contracts.     60  O.  O.  A.  6. 

Relating  to  liability  of  master  for  neg- 
ligence causing  injury  to  or  death  of 
servant.    62  C.  O.  A.  5. 

CONTRIBUTION. 
On  marine  loss— General  average.    20 
C.  C.  A.  357. 

COPYRIGHTS. 
Laches  as  a  defense  In  suits  for  in- 
fringement.    22  O.   C.   A.   211;    36 
C.  C.  A.  613. 
Matter  subject  to  copyright.    58  O.  0. 
A.  273. 

CORPORATIONS. 

Citizenship  for  purposes  of  federal  ju- 
risdiction. 6  C.  C.  A.  174 ;  10  C.  O. 
A.  249 ;  27  C.  O.  A.  298. 

Status  of  foreign  corporations.  7  C. 
C.  A.  419. 

Dissolution  of  foreign  corporation.  7 
C.  C.  A.  421. 

Personal  liability  of  directors  for  negli- 
gence. 12  C.  C.  A.  G8U;  33  C.  C. 
A.  230. 

The  power  of  officers  and  directors  in 
their  individual  capacity  to  deal  with 
corporation.    13  C.  C.  A.  46(i. 

Stockholders'  liability  to  creditors  in 
equitv.     23  C.  C.  A.  315;    33  C.  C. 

Exclusion,  regulation,  and  taxation  of 
foreign  corporations.    24  C.  C.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors.   24  G.  C.  A.  221. 


CORPORATIONS-Cont'd. 

Foreign  corporations  **doing  business** 
in  state.     33  C.  C.  A.  585. 

Liability  for  torts.     39  C.  C.  A.  9. 

Rights  and  liabilities  of  pledgees  of 
stock.    42  C.  C.  A.  135. 

Service  of  process  on  foreign  corpora- 
tions.    45  C.  C.  A.  8. 

Acts  of  corporators  and  promoters. 
46  C.  C.  A.  576. 

Power  to  form  partnership.  50  C.  C. 
A.  131. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  0.  O.  A.  305. 

Limitation  of  actions  against  corpo- 
rate officers.    63  C.  C.  A.  7. 

Cancellation  of  certificates  of  corpo- 
rate stock.     55  C.  C.  A,  167. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61  C.  C.  A.  322. 

Liabilities  enforceable  against  reor- 
gp*^ized  corporations.  62  0.  O.  A. 
147. 

COSTS. 
Right  to  costs  in  equity.    17  C.  C.  A. 
368. 

COUNTERFEITING. 
Nonmailable  matter.     30  C.  C.  A.  86. 

CREDIT. 
Loss  of  as  element  of  damages.    62  0. 
C.  A.  612. 

CREDIT  INSURANCE.     19  C.  a  A. 
271 ;  34  C.  C.  A.  165. 

CRIMINAL  LAW. 

Practice  on  trial  before  Jury.  26  O.  0. 
A.  528. 

Trial  by  jury  In  criminal  prosecutions. 
39  C.  d  A.  275. 

Prosecution  and  punishment  of  ac- 
cessories.   44  C.  C.  A.  326. 

Power  of  court  to  revise  sentence.  46 
C.  C.  A.  412. 

Restraining  criminal  proceedings.  51 
C.  C.  A.  133. 

Proof  of  corpus  delicti  to  corroborate 
a  confession.     53  C.  C.  A.  278. 

Comments  of  counsel  and  instructions 
on  failure  of  accused  to  testify.  54 
O.  C.  A.  373. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  proseca- 
Uons.    61  C.  C.  A.  117. 

CUSTOMS  AND  USAGES. 
Presumptions.    56  C.  C.  A.  394, 

CUSTOMS  DUTIES. 
Interpretation  of  commercial  and  trade 
terms  in  tariff  laws.    18  C.  C.  A.  545. 

DAMAGES. 
For  death  by  wrongful  act.    1  C.  C.  A. 

33 ;  44  C.  C.  A.  259. 
Mental  suffering  as  an  element  of  dam* 

age  in  general.    11  C.  C.  A.  566^ 
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DAMAGES— Confd. 

For  mental  safferiiis  for  delay  in  de- 
livery of  telegrani.  11  C.  C.  A.  671; 
15  C.  C.  A.  250;  28  C.  C.  A.  02. 

I>Iflj  in  transmission  of  telegraphic 
message.     14  C.  C.  A.  177. 

Measore  of,  in  actions  against  tele- 
graph companies.  15  C.  C.  A.  235; 
28  C.  C.  A.  59. 

In  condemnation  proceedings.  16  C.  0. 
A.  468. 

For  personal  injuries  as  affected  by 
piaintiflTs  character  and  condition.  27 
C.  C.  A.  138. 

Negligence  of  both  master  and  servant 
—Division  of  damages  in  admiralty. 
30  e.  C.  A.  678. 

Redaction  or  increase  of  amount  of  re- 
covery on  appeal.    48  C.  C.  A.  470. 

Persons  entitled  to  damages  for  wrong- 
ful enforcement  of  tax.  54  C.  G.  A. 
550. 

Aggravation  of  disease  or  injury  due 
to  existing  disease,  predisposition,  or 
physical  condition.    54  C.  C.  A.  645. 

Loss  of  credit  as  element  of  damages. 
62  C.  C.  A.  612. 

DEATH  BY  WRONGFUL  ACT. 
Punitive  damages.    44  G.  C.  A.  259. 
What  law  governs  actions.     47  C.  C. 
A.  606. 

DECREES. 
Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.     61 
a  a  A.  236. 

DEMURRAGE. 
Quick  dispatch.    14  C.  C.  A.  657;   21 

C.  C.  A.  342. 
Definition  and  general  principles.    21 
C.  C.  A.  337 ;   46  C.  C.  A.  4. 

DEPOSITION. 
Conformity  to  state  practice.     5  G.  0. 

A  602. 
Use  of  deposition   when  deponent   is 
present     50  a  G.  A.  232. 

DIRECTORS. 
Personal    liability    for    negligence.     12 
C.  C.  A.  680;    33  C.  C.  A.  230. 

DISCOVERY. 
Conformity  to  state  practice.     5  G.  C. 
A  594. 

DISSOLUTION. 
Of  foreign  corporations.     7  G.  G.  A. 

421. 
Of  municipal    corporations— Effect    on 

indebtedness.     33  C.  C.  A.  506. 

DIVORCE. 
S^mration  agreements.     88  0.  G.  A. 

DOMICILE. 
Effect   of    change  of   domicile  on    the 
Question  of  diverse  citizenship.    10  C. 
C.  A.  251. 


DOWER. 

How  inchoate  right  extinguished.  3  G. 
G.  A.  3ia 

In  mines.    3  G.  C.  A.  316. 

What  estate  subject  to  dower.  3  G.  G. 
A.  316. 

Divestiture  of  inchoate  right  by  legisla- 
tive action.    4  G.  G.  A.  295. 

EMINENT  DOMAIN. 
Consequential    and    indirect   damages. 

16  G.  C.  A.  468. 
Nature  of  estate  or  interest  acquired 
in  condemnation  proceedings.    53  G. 
C.  A.  604. 

EQUITY. 
Right  to  costs.     17  G.  G.  A.  36a 
Equitable  mortgages.     18  C.  C.  A.  458. 
Stockholders*    liability    to   creditors   of 

corporation.     23  C.   C.   A.   315;    33 

C.  C.  A.  23. 
Conclusiveness  and  effect  of  judgments 

as  between  courts  of  law  and  equity. 

50  C.  G.  A.  463. 
Obtaining    possession    or    establishing 

title  to  personal  property  in  equity. 

58  G.  G.  A.  101. 

ESTOPPEL. 
As  against  state  or  United  States.     16 
G.  G.  A.  353. 

EVIDENCE. 

Rules  of  evidence  in  federal  courts- 
Following  state  practice.  5  C.  G.  A. 
594. 

Examination  of  party  before  trial — 
Conformity  to  state  practice.  6  G. 
C.  A.  602. 

Excluded  from  bUl  of  exceptions.  14 
O.  C.  A.  248. 

Burden  of  proof  of  negligence  where 
passenger  has  been  injured.  32  G.  C 
A.  23. 

Evidence  admissible  to  show  injury 
to  live  stock,  during  transportation, 
through  negligence  or  accident.  32 
C.  C.  A.  148. 

Judicial  notice  of  public  laws  and  reg- 
ulations.     44  C.  G.  A.  4. 

Use  of  deposition  when  deponent  is 
present    50  C.  G.  A.  232. 

Negative  testimony.     52  C.  C.  A.  82. 

As  to  character  or  reputation  in  civil 
actions.     .55  C.  C.  A.  7. 

Presumptions  as  to  customs  and  us- 
ages.   56  C.  C.  A.  394. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
C.  C.  A.  620. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  G.  C.  A.  117. 

EXCEPTIONS,  BILL  OF. 
Time    of    filine— When    regulated    by 

state  practice.     5  C.  C.  A.  594. 
Exclusion  of  evidence  from.     14  C.  G. 
A.  248. 
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EXCHANGES. 
Membership  in  stock  ezchanKe  as  an 

asset  in   bankruptcy.    43   C.   O.   A. 

389. 
Quotations  of  prices  and  transactiona 

on  exchanges.    61  G.  G.  A.  2. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.     26  C.  C.  A.  239. 

EXECUTORS    AND    ADMINISTRA- 
TORS. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courU.     10  C.  C.  A. 
252. 

EXTINGUISHMENT. 
Of  maritime  lieno.    17  C.  C.  A.  102. 

EXTRADITION. 
Scope  of  review  on  habeas  corpus  to 
procure  release  of  person  sought  to  be 
extradited.    62  G.  C.  A.  506. 

FEDERAL  COURTS. 

Jurisdiction  of  circuit  courts  of  appeals 
in  general.  1  C.  C.  A.  6;  32  O.  C, 
A.  475. 

Jurisdiction  as  affected  by  state  laws. 
1  C.  C.  A.  613. 

Jurisdiction  of  circuit  court  of  appeals 
to  review  interlocutory  decree  in  pat- 
ent case.     3  C.  C.  A.  572. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court.  5  C. 
O.  A.  694;   27  C.  C.  A.  392. 

Jurisdiction  over  corporations.  6  C.  C. 
A.  174. 

State  laws  as  rules  of  decision  in  fc4l- 
eral  courts.  11  G.  C.  A.  71;  29  G. 
G.  A.  553. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  298. 

Jurisdiction  in  cases  involving  federal 
question.  11  C.  C.  A.  308;  35  C.  O. 
A.  7. 

Jurisdiction  and  judgments  of  Indian 
courts.     11  C.  C.  A.  468. 

Federal  jurisdiction  of  suits  against 
state.    13  C.  C.  A.  165. 

Orders,  decrees,  and  judgments  review- 
able in  circuit  court  of  appeals.  13 
C.  r.  A.  374. 

Jurisdiction  as  affected  by  posHession 
of  the  subject-matter.    15  C.  C.  A.  6. 

Enjoining  proceedinics  in  state  courts. 
16  C.  C.  A.  90;  27  C.  C.  A.  575. 

Lack  of  jurisdiction  of  United  States 
circuit  court.     16  C.  C.  A.  507. 

Removal  of  causes— S»  pars  hie  contro- 
versy. 18  C.  C.  A.  86;  35  C.  O.  A. 
155. 

Jurisdiction  in  admiralty  as  to  matters 
of  contract  .18  C.  C.  A.  347;  27  C. 
C.  A.  530. 

Jurisdiction  of  circuit  courts  as  deter- 
mined by  the  amount  in  controversy. 
19  C.  C.  A.  75;   3«;  C.  C.  A.  459. 

Jurisdiction  in  admiralty  to  enforce 
liens  created  by  state  laws.  21  C.  G. 
A.  21. 


FEDERAL  COURTS-Cont'd. 
Conclusiveness    of    judgment    between 

federal  and  state  courts.    21  C.  C. 

A.  478;   49  C.  C.  A.  468. 
Conflict    of    jurisdiction    with    state 

courts.    22  C.  C.  A.  356. 
Jurisdiction   in   mortgage    foreclosure. 

24  C.  C.  A.  523. 
Jurisdiction  on  habeas  corpus.    26  C. 

C.  A.  4. 
Mandamus  to  enforce  payment  of  judg- 
ment against  municipality.     26  C.  C 

A.  475. 
Suits  by  and  against  receivers  of.    26 

C.  C.  A.  49. 
Jury  trial— Province  of  court  and  jury. 

26  C.  C.  A.  628. 
Supplementary  and  ancillary  proceed- 
ings and  relief.     36  C.  C.  A.  195. 
Probate  jurisdiction.     36  C.  C.  A.  27a 
Admiral^  jurisdiction  of  suits  between 

foreigners.     37  C.  O.  A.  193. 
Enjoining      proceedings      in      federal 

courts,    4o  C.  C.  A.  691. 
Pendency  of  action  in  state  or  federal 

court   as   ground    for   abatement   of 

action  in  the  other.    47  C  C.  A.  205. 
Review  of  jurisdiction  of  circuit  courts, 

48  C.  C.  A.  351. 
Waiver  of  right  as  to  district  in  which 

suit  may  be  brought     62  G.  C  A. 

192. 

FEDERAL  QUESTIONS. 
As   conferring  jurisdiction   on    United 
States  courU.     11  a  C.  A.  308;   35 
C.  C.  A.  7. 

FELLOW  SERVANTS. 
Who  are.    8  C.  a  A.  668;  31  G.  C.  A. 

286. 
Concurrent  negligence  of  master  and 
fellow  servant.     40  C.  C.  A.  23a 

FIDELITY  INSURANCE,    19  a  C.  A. 
273. 

FIRES. 
As  a  peril  of  the  sea.    19  C.  C.  A,  472. 

Presumption  of  negligence   Irom    rail- 
road fires.    41  G.  C.  A.  370. 

FORECLOSURE. 
In  federal  courts.     24  C.  C.  A.  623. 
Distribution  of  proceeds.     29  G.  G.  A. 
639. 

FOREIGN  CORPORATIONS. 
Status  under  the  rule  of  comity.    7  O. 

C.  A.  419. 
Dissolution.     7  C.  G.  A.  421. 
Exclusion— Regulation     and     taxation. 

24  C.  C.  A.  13. 
What   constitutes  "doing  business**   in 

state.     33  C.  C.  A.  585. 
Service  of  process.    45  C.  G.  A.  3. 

FRANCHISES. 
As  assets  in  bankruptcy.    43  G.  G.  A. 
389. 
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FRAUD. 
In  use  of  trade-marks  and  trade-namea 

17  C.  C.  A.  579,  657;    20  C.  a  A. 

165;  30  C.  C.  A.  380. 
Nozunailable  matter.     30  G.  0.  A.  86. 

FRAUDS,  STATUTE  OF. 
Safficiency  of  expression  of  considera- 
tiOD  in  memorandum  within  statute. 
46  C.  C.  A.  183. 

GARNISHMENT. 
Of  receirers.     26  O.  O.  A.  49. 

GENERAL  AVERAGE. 
Marine  insurance.    20  C.  C  A.  357. 

GIFTS. 
Revocation  of  gifts  causa  mortis.     54 
C.  C.  A.  143. 

GUARANTY  INSURANCE.     19  0.  C. 
A.  271. 

GUARDIAN   AND  WARD. 

Citizcnfship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
253;  27  C.  C.  A.  300. 

HABEAS  CORPUS. 

Jurisdiction  of  federal  courts.  25  C. 
C.  A.  4. 

Scope  of  review  on  habeas  corpus  to 
procure  release  of  persons  sought  to 
be  extradited.    62  C.  O.  A.  506. 

HEALTH. 
Inspection,    quarantine,    and   sanitary 
regulations    interfering    with    inter- 
state commerce.     59  C.  C.  A.  191. 

HOMESTEAD. 
Rights  acquired  by  homestead   settle- 
ments and  entries  on  public  lan(fe. 
59  C.  C.  A.  434. 

HOSPITALS. 
Liability  for  negligence.    47  C.  C.  A 
134. 

HUSBAND  AND  WIPE. 
Liability  of  husband  for  negligence  and 

torts  of  wife.     12  C.  C.  A.  196. 
Paraphernal  property.     31  C.  C.  A.  40. 
Separation  agreements.     38  0.   O.  A. 

60a 

IMPLICATION. 
Repeal  of  statutes  by  implication.    38 
CTC.  A.  136. 

INDEBTEDNESS. 
Constitutional  and  statutory  limitations 
of  municipal  indebtedness.     36  C.  C. 
A.  6. 

INDEPENDENT  CONTRACTORS. 
Ne^gence  of  employes.     28  C.  C.  A. 

INDIANS. 
Jurisdiction  and  Judgments  of  Indian 

courts.     11  C.  C.  A.  468. 
Citizenship  of.     27  C.  C.  A.  29a 


INFANTS. 
Imputed  negligence.     84  C.  C.  A  4. 
Age    as    affecting    contributory    negli- 
gence.    37  a  C.  A.  362. 

INFRINGEMENT. 

Of  patents,  copyrights,  and  trade- 
marks—Laches as  a  defense.  22  C. 
C.  A.  211. 

Contributory  infringement  of  patents. 
43  C.  C.  A.  485. 

INJUNCTION. 
Restraining      proceedings      in      state 

courts.     16  C.  C.  A.  90;    27  O.  C. 

A.  575. 
Restraining  pollution  of  .water  courses. 

37  O.  C.  A.  544. 
Right  of  taxpayer  to  enjoin  misuse  of 

public  funds  and  property.     38  C.  O. 

A.  458. 
Restraining     proceedings     in     federal 

courts.    45  C.  C.  A.  591. 
Restraining  criminal  proceedings.     51 

C.  C.  A.  133. 
Restraining  breach  of  contract  of  em- 

gloy4  not  to  engage  in  competing 
usiness.  53  C.  C.  A.  492. 
Persons  entitled  to  restrain  wrongful 
enforcement  of  tax.  54  Q.  C.  A.  550. 
Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  C.  C. 
A.  532. 

INJURIOUS  NOTICES. 
Nonmailable  matter.    30  0.  C.  A.  93. 

INSANITY. 
Effect  on  the  question  of  suicide  in  in- 
surance suits.    16  C.  C.  A.  623 ;   28 
C.  C.  A.  284. 

INSOLVENCY. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.  51  C. 
C.  A.  11. 

INSPECTION. 
Of  public  records.    49  C  C-  A.  210. 
Inspection,    quarantine,    and    sanitary 
regulations    interfering    with    inter- 
state commerce.     59  C.  C.  A.  191. 

INSURANCE.  ' 

Accident  insurance — Risks  and  causes 

of  loss.     38  C.  O.  A.  3. 
Conditions    in    policy    as    to    time    for 

bringing  suit.     2  O.  C.  A.  473;    35 

C.  C.  A.  404. 
Conditions   of   policy— Arbitration.     9 

C.  C.  A.  (J28;    39  C.  C.  A.  389. 
Authority  of  insurance  agent  to  waive 

prepayment  of  premiums.     13  C.  O. 

A.  292. 
Suicide  as  a  defense  to  a  life  policy. 

10  C.  C.  A.  623;   28  C.  C.  A.  284. 
Credit  insurance.    19  C.  C.  A.  271;  34 

C.  C.  A.  165. 
Guaranty  insurance.    19  C.  C.  A.  271. 
Fidelity  insurance.    19  C.  C.  A.  273. 
Title  insurance.     19  C.  C.  A.  278. 
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INSURANCE— Cont'd. 
Marine   insurance — Perils  of  the   Bea. 

19  C.  C.  A.  465. 

Marine    insurance — General     average. 

20  0.  C.  A.  357. 

Waiver  of  condition  against  other  in- 
surance.   27  C.  C.  A.  46. 

Waiver  by  acceptance  of  premiums. 
33  C.  C.  A.  3G9.  # 

What  constitutes  an  insurable  inter- 
est in  human  life.    39  C.  C.  A.  632. 

Change  of  beneficiary.    40  C.  C.  A.  4. 

Commencement  of  risk.  41  C  C.  A. 
273. 

What  law  governs  policies.  46  C.  C. 
A.  2S7. 

Authority  of  insurance  agents  as  to 
acceptance  of  risks.  49  C.  C.  A. 
335. 

Liability  for  injuries  sustained  by  as- 
sured while  engaged  in  occupation 
not  covered  by  policy.  51  C.  C.  A. 
434. 

Time  for  notice  of  loss.  55  0.  O.  A. 
376. 

Notice  of  premiums,  dues,  and  assess- 
mente.    59  C.  O,  A.  317. 

INTENT. 
As  an  element  in  offer  and  acceptance 
of  proposition.    16  C.  C.  A.  199. 

INTERSTATE  COMMERCE. 

Taxation  of  by  state.     8  C.  C.  A.  492. 

State  laws  interfering  with  interstate 
commerce.     24  C.  (3.  A.  21. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.     59  C.  C.  A.  191. 

JUDGMENT. 

Method  of  entering  judgment  in  federal 
court— Following  state  practice.  5  C. 
C.  A.  604. 

Rendition  on  Sunday.    12  C.  C.  A.  462. 

Finality  of  judgments  for  purposes  of 
review.  17  C.  C.  A.  238;  '^8  C.  C. 
A.  482;  32  C.  C.  A.  475. 

Conclusiveness  as  between  federal  and 
state  courts.  21  C.  C.  A.  478;  49 
O.  O.  A.  46a 

Enforcement  against  municipality  by 
mandamus.     25  C.  O.  A.  47.">. 

Conclusiveness  and  effect  of  judgments 
as  between  courts  of  law  and  equity. 
50  C.  C.  A.  4V^. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C.  O.  A.  305. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  C.  C. 
A.  532. 

Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.  61 
C.  C.  A.  236. 

JUDICIAL  SALES. 
On  Sunday.    12  C.  C.  A.  462. 
liostrnining  competition  in  bidding.    28 
C.  C.  A.  192. 


JURISDICTION. 

Of  federal  courts.  See  •'Federal 
Courts.*' 

Of  circuit  court  of  appeals.  1  C.  C.  A. 
6;  32  C.  C.  A.  475. 

Of  supreme  court.     1  C.  C.  A.  9,  11. 

Diverse  citizenship  as  ground  of  federal 
jurisdiction.  10  C.  C.  A.  249;  27  C. 
C.  A.  298. 

Federal  question  as  ground  of  jurisdic- 
tion. 11  C.  C.  A.  308;  35  C.  0. 
A.  7. 

Of  Indian  courts.    11  C.  C.  A.  468. 

As  affected  by  possession  of  the  subject- 
matter.     15  C.  C.  A.  6. 

Removal  of  causes— Separable  contro- 
versy. 18  C.  C.  A.  86;  35  O.  a  A. 
155. 

Of  circuit  courts  as  determined  by  the 
amount  in  controversy.  19  C.  0.  A. 
75:    36  C.  C.  A.  459. 

Conflict  between  federal  snd  state 
courU.    22  C.  C.  A.  ?^. 

Probate  jurisdiction.     36  C.  C.  A.  276. 

Admiralty  jurisdiction  of  suits  between 
foreigners.     37  C.  O.  A.  193. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

JURY. 

Right  to  trial  by  jury  in  federal  court. 

5  C.  O.  A.  603 ;  26  C.  C.  A.  528. 
Instructing  jury  and  receiving  verdict 

on  Sunday.     12  C.  C.  A.  462. 
Trial  by  jury  in  criminal  prosecutions. 

39  C.  C.  A.  275. 

LACHES. 
As  a  defense  in  suits  for  infringement 
of    patents,    copyrights,    and    trade- 
marks.    22  C.  G.  1.  211;   36  G.  O. 
A.  613. 

LAND  DEPARTMENT. 
Conclusiveness  and  effect  of  decisions. 
22  C.  C.  A.  38;    28  C  C.  A.  344; 
57  C.  C.  A.  207. 

LIBEL  AND  SLANDER. 
Mitigation.     40  C.  C.  A.  168. 

UCENSE. 
Implied  rights  of  licensee  of  a  patent. 

25  C.  C.  A.  280. 
Rights  of  licensee  on  train.     31  O.  C. 

A.  164. 
Licenses  as  assets  in  bankruptcy.     43 

C.  C.  A.  389. 

LIENS. 

Maritime  liens.  15  C.  0.  A.  679;  17 
C.  C.  A.  102;   21  C.  C.  A.  21. 

Attorneys'  liens.     32  C.  C.  A.  229. 

Maritime  liens  for  torts.  34  C.  C.  A. 
565. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  C.  A.  2. 

Lien  of  banks  on  stock.  66  C.  O.  A. 
179. 
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UFE  INSURANCE. 
Suicide  as  a  defense.     16  G.  C.  A.  623; 

28  C.  C.  A.  284. 
Waiyer    by    acceptance    of   premiums. 
33  a  C.  A.  309. 

LIMITATION  OF  ACTIONS. 

Against  corporate  officers.  53  C.  C. 
A.  7. 

Bar  of  action  as  determined  by  limita- 
tions of  state  other  than  that  in 
which  action  is  broaght.  58  C.  C.  A. 
186. 

LOrrERY. 
What  constitutes.    12  C.  C.  A.  346. 
Nonmailable  matter.     30  C.  C.  A.  90. 

MAIL. 
Nonmailable  matter.    80  C.  C.  A.  79. 

MANDAMUS. 
In  aid  of  appeals.    10  C.  C.  A.  450. 
To    enforce     payment     of    jndfrment 

fl^^ninst   mnnicipality.    25   C.    C.  A. 

475. 
Appeal  or   mandamus.     47  C.   C.   A. 

376. 

MANUFACTURES. 

Liabilities  of  manufacturers  of  injuri- 
ous substances  or  defective  machin- 
ery and  appliances  for  injuries  to 
persons  other  than  immediate  ven- 
dees.   57  C.  C.  A.  5. 

Contracts  for  sale  of  things  to  be  man- 
ufactured.   58C.  O.  A.363. 

MARINE  INSURANCE. 
Perils  of  the  sea.     19  C.  C.  A.  465. 
General  average.     20  C.  C.  A.  357. 

MARITIME  LIENS. 
For  supplies  and  services.    15  C.  C.  A. 

679. 
Waiver  and  extinguishment.    17  0.  C 

A.  102. 
Created  by  state  laws.    21  0.  a  A.  21. 
For  torts.     34  C.  C.  A.  565. 

MARRIAGE. 

Effect  of  existing  marriage  on  subse- 
quent marriage  or  contract  to  marry. 
50C.  C.  A.  583. 

Marriage  by  mutual  agreement  52  O. 
C.  A  581. 

MASTER  AND  SERVANT. 

Wbo  are  fellow  servants.  8  C.  C.  A. 
6*8;  31  C.  0.  A.  286. 

Liabilities  of  carriers  for  injuries  caus- 
ed by  negligence  or  torts  of  servants. 

^.10  C.  a  A.  466;   27  C.  C.  A.  65L 

Negligence  of  employ^  of  independent 
contractor.     28  C.  C.  A.  392. 

Negligence  of  both— Division  of  dam- 
ages in  admiralty.    30  C.  C.  A.  67a 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     37  C.  C.  A.  8. 

Assamption  of  risk  incident  to  employ- 
ment    38  C.  C.  A.  314. 

Concurrent  negligence  of  master  and 
fellow  servant.    40  C.  C.  A.  236. 


MASTER  AND  SERVANT— Cont'd. 

Injuries  to  servant  while  not  on  duty. 
44  C.  C.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.  46  C.  C.  A.  98. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employ^.  47 
C.  C.  A.  2. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  C.  C.  A. 
232. 

Liability  for  injuries  to  volunteers. 
51  C.  C.  A.  509. 

Restraining  breach  of  contract  of  em- 
ploy4  not  to  engage  in  competing 
business.    53  C.  C.  A.  492. 

Contracts  relating  to  liability  of  mas- 
ter for  negligence  causing  injury  to 
or  death  of  servant.    62  C.  C.  A.  5. 

MASTERS  IN  CHANCERY. 
Compensation.    27  C.  C.  A.  475. 

MENTAL  SUFFERING. 
As  an  element  of  damages.     11  C.  C. 

A.  556. 
Damages  for,   by   delay  in   delivering 

telegram.     11  C.  C.  A.  571;  15  C.  C. 

A.  250:  28  C.  C.  A.  62 

MINES  AND  MINING. 
Right  of  dower  in  mines.    8  C.  C.  A. 

316. 
Mining  partnerships.     35  C.  C.  A.  515. 
Conclusiveness  of  patents  for  mining 

claims.    48  C.  C.  A.  674. 

MOBS. 
Municipal  liability  for  acts  of  mobs. 
57  C.  C.  A.  517. 

MONOPOLIES. 

Constitutional  restrictions  on  grant.  14 
C.  C.  A.  6. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  34  C.  C.  A. 
486. 

MORTGAGES. 

Equitable  mortgages  —  Agreement  to 
give  a  mortgage.     18  C.  C.  A.  458. 

Names  of  parties  in  deeds  and  mortga- 
ges.    23  C.  C.  A.  146. 

Foreclosure  in  federal  courts.  24  C. 
C.  A.  523. 

Distribution  of  proceeds  on  foreclosure. 
29  C.  C.  A.  639. 

Taxation  of.     31  C.  C.  A.  467. 

Subrogation  to  rights  of  mortgagee.  42 
C.  C.  A.  304. 

MUNICIPAL  CORPORATIONS. 
Liability  for  torts  of  public  officers.    14 

C.  C.  A.  534. 
Enforcement    of     judgment     against 

municipality   by   mandamus.    25  C. 

C.  A.  475. 
Dissolution  and  reincorporation— Effect 

on  indebtedness.     33  C.  C.  A.  506. 
Confititutional  and  statutory  limitations 

of  municipal  indebtedness.     36  C.  C. 

A.  a 
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MUNICIPAL        CORPORATIONS  ~ 

Cont'd. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  88  0.  O. 
A.  458. 

Bona  fide  purchasers  of  municipal 
bonds.     41  C.  C.  A.  6. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  C.  C.  A. 
1.5.5. 

Municipal  liability  for  acts  of  mobs. 
57  C.  C.  A.  517. 

Effect  of  violation  of  ordinances  lim- 
iting speed  of  trains.    59  C  C.  A.  5. 

NAMES. 
Of   parties   in    deeds   and    mortgages. 
23  C.  C.  A.  146. 

NEGLIGENCE. 
Liabilities  of  carriers  for  negligence  of 

servants,     10  C.  C.  A.  466;  27  C.  C. 

A.  651. 
Of  wife— LiabiUty  of  husband.     12  C. 

C   A  196 
Personal  liability  of  directors.     12  C. 

C.  A.  680;    33  0.  C.  A.  230. 
In  transmission  of  telegram.     14  G.  C. 

A.  177. 
Of  employes.     28  G.  G.  A.  392. 
Duty  of  railroads  to  give  warning  sig- 
nals at  crossing.     29  C.  C.  A.  §0. 
Of  both  master  and  servant— Division 

of  damages  in  admiralty.    30  O.  C. 

A.  TmS. 
Injuries  to  trespasser  on  train.    31  0. 

C.  A.  76. 
Injuries  to  one  traveling  on  pass.    31 

C.  C.  A.  1&4. 
Injuries  to  licensee  on  train.    81  C.  0. 

A.  164. 
Injuries  to  servant.     31  G.  G.  A.  286. 
Burden  of  proof  where  passengers  have 

been  injured.     32  G.  C.  A.  23. 
Evidence  admissible  to  show  injury  to 

live  stock  through  negligence  or  acci- 
dent during  transportation.     32  C.  C. 

A.  148. 
Imputed  to  infant.     34  0.  G.  A.  4. 
Sloeping-car  companies.     34  C.  0.  A. 

386. 
Duty  of  railroad  companies  to  furnish 

safe  appliances.    37  C.  G.  A.  8. 
Age    as    affecting    contributory    negli- 
gence.    37  O.  C.  A.  3(52. 
Concurrent   negligence   of  master  and 

fellow  servant.     40  C.  C.  A.  236. 
Care  required  of  motormen.     40  C.  C. 

A.  3U1. 
Presuniotion    from    railroad    fires.      41 

C.  O.  A.  370. 
Injuries  to  servant  not  on  duty.     44 

C.  C.  A.  489. 
Duty  of  railroad  companies  to  block 

switches.    46  C.  C.  A.  98. 
Liabilities    of    charitable    institutions 

for  negligence.     47  C.  C.  A.  134. 
What  law   governs    master's   liability 

for  injuries  to  servant.    48  C.  C.  A. 

232. 
Liability  of  employer  for  injuries  to 

volunteers.    51  C.  C.  A.  509. 


NEGLIGENCE-Gont'd. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  C.  C.  A.  4. 

Injuries  to  persons  at  public  enter- 
tainment or  exhibition.  56  C.  G.  A. 
502. 

Liabilities  of  manufacturers  and  ven- 
ders of  injurious  substances  or  de- 
fective machinery  and  appliances  for 
injuries  to  persons  other  than  imme- 
diate vendees.    57  C.  C.  A.  5. 

In  ejection  of  passengers  or  trespassers 
under  disability.    62  C.  C.  A.  422. 

NEUTRALITY  LAWS. 
Object  and  scope  of  neutrality  law.    28 
G.  0.  A.  622. 

NEW  TRIAL. 
Following  state  practice.     6  O.  C.  A. 
605. 

NON  COMPOS  MENTIS. 
Contracts  of  persons  non  compos  men- 
tis under  guardianship.     34  G.  C.  A. 
264. 

NONMAILABLE  MATTER. 
Obscene  matter.     30  G.  G.  A.  79. 
Frauds  and  counterfeiting.     80  0.  C. 

A.  86. 
Lotteries.     80  0.  0.  A.  90. 
Injurious  notices.     30  G.  G.  A.  93. 
Threatening  and  dunning  postal  cards. 

80  G.  G.  A.  94. 

NONRESIDENTS. 
Taxation  of  property.    81  0.  G.  A.  467. 

NOTICE. 

Sufiiciency  of  notice  of  dissolution  of 
partnership.    54  O.  G.  A.  229. 

To  agent— Adverse  interest,  fraud,  or 
collusion  of  agent    56  O.  G.  A.  661. 

Time  for  notice  of  loss  under  insurance 
policy.    55  O.  C  A.  376. 

Of  insurance,  premiums,  dues,  and  as- 
sessments.   59  G.  0.  A.  317. 

OBSCENE  MATTER, 
Nonmailable  matter.     80  G.  0.  A.  79. 

OFFICE  AND  OFFICER. 

Torts  of  public  officers.  14  0.  C.  A. 
5.34. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  C.  C. 
A.  222. 

Validity  of  contracts  with  public  offi- 
cers as  afifected  by  illegality  of  ob- 
ject or  consideration.  56  C.  C.  A. 
10. 

ORDERS. 
Power  of  court  to  amend  or  modify  in- 
terlocutory  orders  and  decrees.     61 
C.  C.  A.  23a 

PARAPHERNAL  PROPERTY. 
What  constitutes.     81  G.  C.  A.  4a 

PARENT. 
Death  of  child  by  wrongful  act— Dam- 
ages.   1  C.  C.  A.  34. 
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PABTTES. 

Citizenship  as  atfectiiig  the  jarisdiction 
of  the  federal  court?.  H)  C.  C.  A. 
254;  27  G.  C.  A.  298;  32  C.  O.  A. 
479. 

Names  of,  in  deeds  and  mortgages. 
23  C.  C.  A.  146. 

Persons  entitled  to  enforce  specific 
performance.    47  C.  C.  A.  493. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.    54  G.  G.  A.  550. 

PARTNERSHIP. 

Mining  partnerships.    35  G.  G.  A.  515. 

Purchase  of  co-partner*8  interest.  40 
C.  C.  A.  508. 

Liability  of  partnership  for  torts  of 
partner.     45  G.  C.  A.  277. 

Power  of  corporation  to  form  partner- 
ship.   50  G.  G.  A  131. 

Sufficiency  of  notice  of  dissolution  of 
partnership.    54  O.  G.  A.  229. 

PASSENGERS. 

Duty  of  carrier  to  protect  from  danger- 
ous fdk>w  passengers.  4  G.  C.  A. 
231. 

Right  of  carrier  to  restrain  or  expel 
disorderly  passeng^.  4  G.  G.  A. 
231. 

Duties  and  llabilitiefl  of  sleeping-car 
companies  towards.  10  G.  G.  A.  335 ; 
34  C.  G.  A.  386. 

Eights  against  carriers  for  injuries 
caused  by  negligence  or  torts  of  serr- 
ants.  10  G.  O.  A.  466;  27  G.  G.  A. 
651. 

Eights  of  persons  traveling  on  a  pass. 
31  G.  G.  A.  164. 

Burden  of  proof  of  negligence  for  inju- 
ries to.     82  G.  G.  A.  23. 

Limitation  of  carrier's  liability  for  in- 
juries to  passengers.     32  C.  G.   A. 

Limitation  of  carrier's  liability  for  In- 
juries to  passenger  by  condition  on 
ticket.     82  G.  G.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.     32  C.  G.  A.  305. 

Lunitation  of  carrier's  liability  for  in- 
juries to  baggage.     32  G.  G.  A.  308. 

Gontinuance  of  passenger  relation.  40 
C.  C.  A.  437. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  regu- 
lar seats.    54  G.  G.  A.  4. 

Negligence  in  ejecting  passengers  un- 
der disability.    62  G.  C.  A.  422. 

PATENTS. 
To  public  lands— Gancellation.    22  G. 

C.  A.  38. 
Conclusiveness  of  patents  for  mining 
claims.    48  G.  G.  A.  674. 

PATENTS  FOR  INVENTIONS. 
Effect  of  previous  adjudication  on  cir- 
cuit court   of  appeals.    3   G.   G.   A. 
565;  27  G.  G.  A.  427;   82  C.  G.  A. 
475. 


PATENTS  FOR  INVENTIONS  — 
Gont'd. 

Review  of  interlocutory  decree  granting 
or  continuing  injunction  in  circuit 
court  of  appeals.  3  C.  G.  A.  572; 
27  C.  G.  A.  189;  32  C.  C.  A.  484. 

Pleading  in  infringement  suits — De- 
murrer for  want  of  novelty  or  in- 
vention.   19  G.  G.  A.  595. 

Laches  as  a  defense  In  suits  for  in- 
fringement. 22  G.  G.  A.  211;  36  G. 
G.  A.  613. 

Power  of  patentee  to  control  his  in- 
vention.   25  C.  G.  A.  280. 

Gontributory  infringement  of  patents. 
43  G.  G.  A.  485. 

Accounting  by  infringer  for  profits. 
50  G.  G.  A.  8. 

Time  for  application  for  reissue.  55 
G.  G.  A.  5(50. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
G.  C.  A.  620. 

PAYMENT. 
Implied  obligation  to  pay  for  benefits 
received.    2  G.  G.  A.  488. 

PERILS  OF  THE  SEA. 
Damages  to  ship  and  cargo  by  vermin. 

18  C.  G.  A.  231;  19  G.  C.  A.  473. 
Damages  to  ship  and  cargo  through  va- 
rious causes.    19  G.  G.  A.  465. 

PLEADING. 

Following  state  practice.  5  G.  G.  A. 
594. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courts.  10  G.  G. 
A.  261. 

In  patent  infringement  euits — Demur- 
rer for  want  or  novelty  or  invention. 

19  C.  G.  A.  595. 

PLEDGES. 
Rights   and    liabilities  of   pledgees   of 
corporate  stock.    42  O.  G.  A.  135. 

POST  OFFICE. 
Nonmailable  matter.     30  G.  C.  A«  79. 

PRACTICE. 
As  regulated  by  state  laws.    1  0.  G.  A. 
515;  5  C.  C.  A.  594;  9  G.  G.  A.  548. 

PREJUDICE. 
As  ground  for  removal  of  causes.    8  C 
C.  A.  95. 

PRINCIPAL  AND  AGENT. 

Agency  implied  from  course  of  dealing. 
42  C.  C.  A.  221. 

Liability  of  principal  for  torts  of 
agent     43  C.  O.  A.  316. 

Knowledge  of  agent  as  notice  to  prin- 
cipal—Effect of  adverse  interest, 
fraud,  or  collusion  of  agent.  56  C. 
G.  A.  561. 

PRINCIPAL   AND   SURETY. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  C.  C 
A.  222. 

Death  of  surety.    49  C.  C.  A.  591. 
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PRINCIPAL  AND  SURETY— Cont'd. 

Liability  of  sureties  for  interest,  costs, 
and  attorney's  fees.    51  C.  C.  A.  24a 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal    52  C.  C.  A.  427. 

PROBATE. 
Jurisdiction  of  federal  courts.     36  C. 
C.  A.  276. 

PROCESS. 
Following  state  practice.    1  C.  C.  A. 

509. 
Service  on    foreign    corporations.      45 

C.  C.  A.  3. 

PROPERTY. 
Obtaining  possession  or  establishing  ti- 
tle  to   personal    property   in   equity. 
58  C.  C.  A.  101. 

PUBLIC  FUNDS. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  C.  C. 
A.  458. 

PUBLIC  LANDS. 

Liability  of  purchaser  holding  equita- 
ble title  to  state  taxation.  4  C.  C. 
A.  196. 

Not  subject  to  state  taxation.  4  C.  C. 
A.    196. 

Decisions  of  land  department— Their 
conclusiveness  and  effect  22  C.  C. 
A.  r^;  28  C.  C.  A.  344;  57  C.  C.  A. 
207. 

Rights  acquired  by  homestead  settle- 
ments and  entries.    59  C  C.  A.  434. 

PUBLIC  POLICY. 
As  affecting  contracts.    9  C.  C.  A.  666 ; 

34  C.  C.  A.  486. 
Contracts   for   lobby   serTices.     29   C. 

C.  A.  446. 
As  affecting  monopolistic  contracts.    84 

C.  C.  A.  486. 

<JUIETING  TITLE. 

Necessity  of  possession  in  suits  to  quiet 
title.     39  C.  C.  A.  522. 

RAILROADS.     (See  **Carriers.*') 

When  land  grants  taxable.  4  0.  C.  A. 
11K5. 

Duty  to  give  warning  signals  at  cross- 
ing.    29  C.  C.  A.  90. 

Rights  of  trespassers  on  trains.  31 
O.  C.  A.  76. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     3*  C.  C.  A.  8. 

Location  and  establishment  of  stations. 
41  C.  C.  A.  219. 

Presii  rapt  ion  of  negligence  from  fires. 
41  C.  C.  A.  370. 

Injurios  to  persons  at  stations.  41  C. 
C.  A.  550. 

Abandonment  or  forfeiture  of  right  of 
wny.    42  C.  C.  A.  576. 

Duty  of  railroad  companies  to  block 
switches.     46  C.  C.  A.  98. 

Liability  of  railroad  or  street  car  com- 
panies for  ejection  of  trespassers. 
51  C.  C.  A.  578. 


RAILROADS— Cont'd. 
Effect  of  violation  of  statutes  and  or- 
dinances regulating  speed  of  trains. 
59  O.  C.  A.  5. 
Negligence  in  ejecting  trespassers  un- 
der disability.    62  C.  C.  A.  422. 

RECEIVERS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courU.    10  C.  C.  A.  253. 

Actions  by  and  against  receivers  of  fed- 
eral courte.    26  C.  C.  A.  49. 

Nature  of  certificates.  26  0.  O.  A. 
350. 

Actions  by  and  against  receivers  and 
**agents**  of  national  banks.  53  C. 
C.  A.  398. 

Preservation  and  prevention  of  re- 
moval of  property  beyond  jurisdic- 
tion pending  litigation  as  ground  for 
anpointment  of  receiver.    57  C.  O.  A. 

RECORDS. 
Access  to  public  records.    49  O.  C.  A. 
210. 

REMOVAL  OF  CAUSES. 
As  restricted  by  state  laws.    1  C  C.  A. 

515. 
For  prejudice  or  local  influence.    8  C 

C.  A.  96. 
Separable   controTersy.     18   C   O.   A. 

86;   35  C.  O.  A.  155. 
Actions  against  federal  recelrert.    26 

C.  C.  A.  49. 

REPEAL  OF  STATUTES. 
Repeal  of  statutes  by  implication.     88 
O.  O.  A.  136. 

REVIEW. 

Necessity  of  leave  to  file  bill  of  re- 
view after  decision  on  appeal.  4  C. 
C.  A.  72. 

In  bankruptcy  cases.    43  C.  C.  A.  9. 

RISKS. 
Assumption  of  risk  incident  to  employ- 
ment.    38  C.  a  A.  314. 

SALE. 

Of  patent.    25  C.  C.  A.  280. 

Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  and 
appliances  for  injuries  to  persons 
other  than  Immediate  vendees.  57  C 
C.  A.  5. 

Contracts  for  sale  of  things  to  be  pro- 
duced or  manufactured.  58  C.  C.  A. 
363. 

SALVAGE. 
Awards  in  federal  courts.     3G  C.  C.  A. 
280. 

SEAMEN. 
Negligence  of  both  master  and  servant 
—Division  of  damages  in  admiralty. 
30  O.  C.  A.  678. 

SEPARABLE  CONTROVERSIES. 
As  ground  for  removal  of  cause.     18  C 
O.  A.  86;  35  C.  C.  A.  155. 
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SEPARATION  AGREEMENTS.    38  0. 
C.  A.  608. 

SET-OFF  AND  COUNTERCLAIM. 
Restraining  enforcement  of  judgment 
pending  eBtablishment  or  enforcement 
of  set-off  or  coonterdaim.    58  C.  C. 
A.  532. 

SHAREHOLDERS.  ^    ^    .    .«^ 

In  national  banks.     15  0.  C.  A.  130; 
46  C.  C.  A.  503. 

SHIPPING. 
Quick  dispatch.     14  C.  0.  A.  657;   21 

CCA.  342. 
Implied  warranty  of  seaworthiness.    15 

O.  O.  A.  388;  60  C  C  A.  179. 
Damages  to  ships  and  cargoes  by  ver- 
min.    18  C  C  A.  231;   19  C  C  A. 

473. 
Admiralty  jurisdiction  over  contracts. 

18  C  C  A.  347;  27  C  C  A.  530. 
Loss  by  perils  of  the  sea.    19  C  C  A. 

465 
General  arerage.     20  C  C  A.  357. 
Demurrage.    14  C  C  A.  657;    21  C 

C  A.  337;   46  C  C  A.  4. 
Limitation  of  owner's  liability.    45  U. 

C  A.  387.  ^     ^. 

Statutory    exemptions    of   shipowners 

from  liability.    49  C  C  A.  11. 
Demise  of  vessel.    55  C.  C  A.  225. 
Cancellation,  surrender,  or  rescission  of 

charter  of  vessel.    61  C  C  A.  569. 


SIGNALS. 
At  railroad  crossings. 


29  C  C  A.  90. 


SLEEPING-CAR  COMPANIES. 
Their   duties    and    liabilities    towards 
their  passengers.     10  C  C  A.  335; 

34  c  c.  A.  aSo. 

SPECIFIC  PERFORMANCE. 
Persons    entitled    to    enforce    specific 

performance.    47  C  C  A.  493. 
Of  contracts  requiring  performance  of 
continuous  acts.    49  C.  C  A.  103. 

STATE  COURTS. 
Proceedings  enjoined  by  federal  courts. 

16  C  C.  A.  90;   27  C  C  A.  575. 
Jurisdiction  of  state  courts  to  enforce 

maritime  liens  under  state  laws.    21 

C.  C  A.  21. 
Conclusiveness  of  judgments  between 

federal  and  state  courts.    21  C  C 

A.  478;   49  C  C  A.  468. 
Conflict   of   jurisdiction   with    federal 

courts.    22  C  C  A.  356. 
Restraining     proceedings     in     federal 

courts.    45  C.  C  A.  591. 

STATES. 
Federal    jurisdiction    in    suit    against 

Btate.     13  C  C  A.  165. 
Estoppel  against.    16  C  C  A.  353. 

STATUTES. 
Construction   of  statutes — State  laws 

as  rules  of  decision.    11  C  C  A.  72. 
Constitutional  and  statutory  limitations 

of  municipal  indebtedness.     86  C  0. 

A.  6. 


STATUTES— Confd. 

JSiaiutory  exemptions  of  building  and 
loan  associations  from  operation  of 
usury  laws.     36  C  C  A.  343. 

Repeal  of  statutes  by  implication.  38 
d  0.  A.  136. 

Power  of  legislature  to  pass  curativs 
statutes.     39  C  O.  A.  180. 

Amendment  of  amended,  repealed,  or 
invalid  statutes.    44  C  C  A.  590. 

Effect  of  violation  of  statutes  limiting 
speed  of  trains.    59  O.  C  A.  5. 

STOCKHOLDERS. 

Liability  to  creditors  of  corporation. 
23  C.  C  A.  315:   33  C  C  A.  23. 

Enforcement  of  statutory  liability  of 
stockholders  In  national  banks.  52 
C  C  A.  6. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C  O.  A.  306. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61  C  C.  A.  322. 

STREET  RAILROADS. 
Care  required  of  motormen.     46  0.  0. 
A.  361. 

SUBROGATION. 
To  rights  of  mortgagee.     42  C  C  A. 
304. 

SUICIDE. 
As  a  defense  to  a  suit  for  life  insur- 
ance.    16  C  C  A.  623;   28  C  C  A. 
284. 

SUNDAY. 
As  dies  non  jaridicus.     12  O.  O.  A. 
462. 

SUPREME  COURT. 
Certiorari  to  circuit  court  of  appeals. 

1  C  C.  A.  5. 
Jurisdiction.     1  C  C  A.  9,  11. 
Review     of     jurisdiction     of     circuit 

courts.    48  C  C  A.  351. 

TARIFF  LAWS. 
Interpretation  of  commercial  and  trade 
terms.     18  C.  C.  A.  545. 

TAXATION. 

Of  railroad  land  grants.  4  C.  0.  A. 
196 

Of  equitable  title  to  public  lands.  4  C 
C    A    196 

Lands  of  the  United  States  not  subject 
to  state  taxation.    4  C.  C  A.  196. 

Due  process  of  law.    8  C  C  A.  398. 

Notice  of  equalization.  8  C.  C.  A. 
40(). 

Forfeiture  for  nonpayment.  8  O.  C  A. 
401. 

Regulation  and  taxation  of  interstate 
commerce  by  state.  8  C  C  A.  492; 
24  C  C  A.  21. 

Limitations  of  taxing  power  from  mu- 
tual independence  of  federal  and 
state  governments.    23  C  C  A.  515. 
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TAXATION— Cont'd. 

Of  foreign  corporation!.  24  C.  C.  A. 
13. 

Tax  deed  as  color  of  title.  24  O.  C.  A. 
402. 

Of  intangible  property  of  nonresidents. 
31  C.  C.  A.  467. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.     54  C.  C.  A.  550. 

Of  bank  deposits.    60  C.  O.  A.  413. 

TELEGRAPHS  AND  TELEPHONES. 

Measure  of  damages  in  actions  against 
telegraph  and  telephone  companies. 
15  0.  0.  A.  235;  28  0.  O.  A.  59. 

Damages  for  mental  suffering  from  de- 
lay in  delivering  telegram.  11  C.  C. 
A.  571;  15  C.  C.  A.  250;  28  C.  O. 
A.  62. 

Delay  in  transmission  of  message — 
Failure  to  disclose  that  line  was  not 
in  working  order.    14  C.  C.  A.  177. 

Rights  of  telegiaph  and  telephone  com- 
panies to  use  of  streets.  44  G.  O. 
A.  155. 

THREATENING  POSTAL  CARDS. 
Nonmailable  matter.     80  0.  C.  A.  94. 

TITLE  INSURANCE.    19  C.  C.  A.  27a 

TORTS. 
Liabilities   of   carriers    for   negligence 

and  torts  of  servants.     10  C.  C.  A. 

466;  27  C.  0.  A.  651. 
Of  wife— Liability  of  husband.     12  C. 

C.  A.  196 
Of  public  officers.    14  C.  C.  A.  534. 
As  affecting  demurrage.    21  C.  C  A. 

345. 
Maritime  liens  for  torts.     84  0.  0.  A. 

565. 
Liability  of  corporation  for  torts.     89 

C.  C.  A.  9. 
Liability    of    principal    for    torts    of 

agent.     43  C.  C.  A.  316. 
Liabilities    of    charitable    institutions 

for  negligence.    47  C.  C.  A.  134. 
Admiralty   jurisdiction.    62  0.   O.   A. 

279. 

TRADE-MARKS  AND  TRADE- 
NAMES. 

Contracts  relating  to  use.  14  C.  C.  A. 
104. 

Assignment  of  right  to  iihc  a  person's 
name.     17  C.  C.  A.  579. 

Right  to  use  one's  own  name.  17  C.  CL 
A.  579;  27  C.  C.  A.  357. 

Use  of  corporate  and  firm  names.  17 
C.  C.  A.  579;   27  C.  C.  A.  367. 

Use  of  geographical  names.  17  C.  C 
A.  657;    35  C.  C.  A.  242. 

Unfair  competition.  20  C.  C.  A.  165: 
30  C.  C.  A.  376. 

Laches  as  a  detense  in  suits  for  In- 
fringement. 22  C.  C.  A.  211;  36  C. 
C.  A.  613. 

Misleading  or  false  labels.  29  0.  C. 
A.  250. 

Abandonment.     33  C.   C.  A.   294.         I 


TRADE-MARKS       AND       TRADE- 
NAMES—Cont'd. 
Arbitrary,     descriptive,     or     fictitious 
character  of  trade-marks  and  trade- 
names.   50  C.  C.  A.  323. 

TRADE  SECRETS. 
Disclosure.    58  C.  C.  A.  8. 

TRESPASSER. 
Rignts  of  trespasser  on  train.    81  0. 

C.  A.  76. 
Liability    of   railroads   or    street    car 

companies  for  ejection  of  trespassers. 

51  C.  C.  A.  578. 
Negligence  in  ejecting  trespasser  under 

disability.    62  a  C.  A.  422. 

TRIAL. 
Jury  trial   in  federal  court    5  C.  C. 

A.  603;   26  C.  C.  A.  528. 
Instructing  jury  and  receiving  verdict 

on  Sunday.     12  C.  C.  A.  402. 
Trial  by  Jury  in  criminal  prosecutions. 

39  C.  a  A.  275. 

TRUSTEES. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  C.  C  A. 
252;  27  C.  C.  A.  800. 

TRUSTS. 
Assets  of  corporation  when  trust  fund 
for  creditors.    23  C.  C.  A.  315. 

UNITED  STATES. 
Estoppel  against.    16  C.  C.  A.  868. 
Assignment  of  claims  and  government 
contracts.    22  C.  C.  A.  650. 

USURY. 
Statutory  exemptions  of  building  and 
loan  associations  from  operation  of 
usury  laws.  36  C.  O.  A.  343. 
What  law  governs  usury  by  building 
and  loan  associations.  51  C  C.  A. 
319. 

VENDOR  AND  PURCHASER. 
Marketable  title.  40  C.  C.  A.  592. 
Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  and 
appliances  for  injuries  to  persons 
other  than  immediate  vendees.  57  C 
C.  A.  5. 

WAIVER. 
Of  prepayment  of  Insurance  premiums. 

18  G.  C.  A.  292. 
Of  maritime  liens.     17  C.  O.  A.  102. 
Of  conditions  of  insurance.    27  C.   C. 

A.  46. 
Of  defense  by  acceptance  of  premiums. 

33  C.  O.  A.  369. 
Of  right  as  to  district  in  which  suit 

may  be  brought    52  G.  C.  A.  192. 

WAREHOUSEMEN. 
Liability  of  carriers  as.     20  G.  C.  A. 
529. 

WATERS  AND  WATER  COURSES. 
Pollution  of  water  courses.     37  C.  O. 

A.  538. 
Abandonment  of  water  rights.     45  O. 
C.  A.   190.  B  ^  ^J. 
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WIFE. 
Death  of  husband  by  wrongful  act— 

Uamagea.     1  C.  C,  A.  33. 
Liability  of  husband  for  torts  ot    12  C 

C.  A.19e. 

WITNESS. 

Competency  In  federal  courts— Follow- 
ing state  practice.  5  G.  O.  A.  602; 
21  C.  C.  A.  27a 

Method  of  summoning  —  Following 
state  practice.    5  C.  C  A.  602. 


WITNESS— Cont'd 

Comments  of  counsd  In  argument  on 
failure  to  produce.    13  C.  C.  A.  589. 

Competency  of,  as  to  general  reputa- 
tion.   53  0.  0.  A<  109. 

WRITS. 
Form  and  serrice  of  process.    6  O.  O. 

A.  594. 
Issue  and  service  on  Sunday.    12  O.  OL 

A.  462. 
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CASES 


ARGUED  AND  DETERMINED 


IN   THE 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


(125  Fed.  8d3.) 

NEW  YORK  CENT.  &  H.  R  R.  CO.  v.  DIFEXDAFFER.* 

(Circnit  Court  of  Appeals,  Seventh  Circuit.    October  6,  1903.) 

No.  958. 

L  Triat.— Questions  for  Coubt— Evidence  to  Authorize  Submission  to  Jury. 

The  rule  in  the  federal  courts  is  that  It  is  not  proper  to  submit  a  cause 
to  the  Jury  merely  because  some  evidence  has  been  Introduced,  unless 
that  evidence  be  of  such  character  that  It  would  warrant  the  Jury  In 
finding  a  verdict  in  favor  of  the  party  introducing  it. 
^.  Contracts — Grounds  for  Avoidance— Failure  to  Read. 

The  mere  fact  that  a  person  on  entering  the  employment  of  the  Pull- 
man Company  as  porter  on  one  of  its  sleeping  cars  failed  to  read  the 
contract  which  he  was  required  to  sign,  and  which  contained  a  provision 
that  he  assumed  all  risk  of  injury  from  railroad  travel  while  engaged  In 
such  employment,  does  not  afford  ground  for  his  avoidance  of  such  pro- 
vision, in  the  absence  of  any  evidence  of  fraud  or  misrepresentation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

This  is  a  writ  of  error  sued  out  by  the  plaintiff  in  error  (defendant  below) 
to  reverse  a  judgment  In  favor  of  the  defendant  in  en-or  for  personal  Injuries 
BQstained  by  him  by  reason  of  a  collision  occurring  on  the  Une  of  railway  of 
the  plaintiff  in  error  at  East  Buffalo,  in  the  state  of  New  York.  The  plaintiff 
Mow  was  a  porter  in  a  sleeper,  and  in  the  service  of  the  Pullman  Company. 
The  collision  occurred  by  reason  of  an  open  switcli,  a  freight  or  switch  en- 
jrine  leaving  the  track  and  plunging  Into  the  sleeper  in  which  the  plaintiff 
below  was  riding. 

To  the  declaration  the  defendant  below  filed  a  plea  of  the  general  issue, 
with  two  special  pleas,  setting  forth  tlie  contract  between  the  defendant  in 
error  and  the  Pullman  Company,  dated  July  21,  1900,  being  the  date  upon 
which  Difendaffer  entered  into  the  service  of  that  company.  This  contract 
\b  entitled,  "Contract  of  Employment,"  and,  so  far  as  is  material  to  the  case 
lo  hand,  Is  as  follows: 

"Be  It  Known,  That  I  the  undersigned  hereby  accept  employment  by  and 
enter  into  the  service  of  The  Pullman  Company  upon  the  following  express 

•  Rehearing  denied  November  18,  1903. 
T2.  See  Master  and  Servant,  vol.  34,  Cent  Dig.  i  169. 
See  note  at  end  of  case. 
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terms,  conditions  and  agreements,  which  In  consideration  of  snch  employ- 
ment and  the  wages  thereof,  I  do  hereby  make  with  said  The  Pullman  Com- 
pany, to- wit: 

"Fourth:  I  assume  all  risks  of  accidents  or  casualties  by  railway  travel  or 
otherwise,  incident  to  such  employment  and  service,  and  hereby,  for  myself, 
my  heirs,  executors,  administrators  or  legal  representatives,  forever  release, 
acquit  and  discharge  The  Pullman  Company  and  its  officers  and  employes, 
from  any  and  all  claims  for  liability  of  any  nature  pr  character  whatsoever, 
on  account  of  any  personal  injury  or  death  to  me  in  such  employment  or 
service. 

"Fifth:  I  am  aware  that  said  The  Pullman  Company  secures  the  operation 
of  its  cars  upon  lines  of  railroad,  and  hence  my  opportunity  for  employment, 
by  means  of  contracts  wherein  said  The  Pullman  Company  agrees  to  in- 
demnify the  corporations  or  persons  owning  or  controlling  such  lines  of 
railroad  against  liability  on  tlieir  part  to  the  employt^s  of  said  The  Pullman 
Company  in  cases  provided  for  in  such  contracts,  and  I  do  hereby  ratify  all 
such  contracts  made  or  to  be  made  by  said  The  Pullman  Company  and  do 
agree  to  protect,  indemnify  and  hold  harmless  said  The  Pullman  Company 
Avith  respect  to  any  and  all  sums  of  money  it  may  be  compelled  to  puy  or 
liability  it  may  be  subject  to  under  any  such  contract,  in  couseqiuMice  of  any 
injury  or  death  happening  to  me,  and  this  agreement  may  be  assigned  to  any 
such  corporation  or  person  and  used  in  its  defense. 

**I  have  read  and  understand  every  word  of  this  paper. 

"Joshua   Difendaffer.     [Seal.] 
"Signed,  sealed  and  delivered  in  the  presence  of 

"E.   H.   Schall." 

To  the  special  pleas  the  plaintiff  below  replied  "that,  at  the  time  of  the 
execution  of  the  said  contract  mentioned  in  said  second  plea,  the  said  Pull- 
man Company,  through  its  agents  and  servants,  with  intent  to  deceive  and 
deprive  the  plaintiff  of  his  legal  rights,  falsely  and  fraudulently  represented 
to  him  (the  plaintiff)  that  said  contract  was  a  document  or  paper  relating  sim- 
ply to  the  routine  business  connected  with  the  plaintiff's  duties  as  porter  in 
the  employ  of  the  said  Pullman  Company,  and  was  a  paper  of  no  signifi- 
cance other  than  the  mere  registration  and  facts  connected  with  the  trip  as 
porter  about  to  be  made  by  the  plaintiff  for  the  Pullman  Company,  and  that 
said  contract  did  not  in  any  way  tend  to  deprive  the  plaintiff  of  his  rights  to 
recover  in  case  he  suffered  injury  through  the  negligence  of  the  said  Pullman 
Company,  or  of  any  one  or  more  of  the  various  railroad  lines  over  which  its 
sleeping  cars  were  run;  and  that  thereupon,  being  deceived  and  misled  by 
the  statements  and  representations  of  the  said  Pullman  Company's  agents 
and  servants,  this  plaintiff  then  and  there  signed  his  name  to  the  said  con- 
tract or  document,  and  that  at  the  time  the  same  was  not  read  by  the  plain- 
tiff, and  was  not  read  by  any  one  to  the  plaintiff,  and  this  plaintiff  had  no 
Idea  that  the  provisions  of  the  said  document  were  of  the  nature  now  claimed 
to  be  by  the  defendant,  until  after  he  had  suffered  the  injuries  set  forth  in 
his  declaration  and  had  brought  suit  to  recover  therefor,  and  that  no  consid- 
eration moved  from  the  said  Pullman  Company  or  from  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company,  or  from  any  one  for  either,  to  this 
plaintiff,  and  that  said  signature  of  the  plaintiff  to  the  said  document  was 
o])tained  through  fraud  and  misrepresentations.  And  this  the  plaintiff  la 
ro»(ly  to  verify.*' 

There  was  rejoinder  to  the  replication,  denying  the  allegations  of  the 
replication.  At  the  trial  the  facts  of  the  collision  and  the  resulting  injury 
were  not  seriously  disputed,  the  case  turning  upon  the  contract  introduced 
in  evidence  by  the  defendant  below.  There  were  but  two  witnesses  testify- 
ing upon  the  subject — tlie  plaintiff  in  his  own  behalf,  and  Schall,  the  sub- 
scribing witness.  The  plaintiff  testified,  with  respect  to  the  contract,  that 
the  signature  thereto  was  his,  but  he  did  not  know  when  he  signed  it,  wheth- 
er it  was  on  the  day  he  went  to  work  for  the  company  or  after  that,  or 
whether  it  was  before  he  went  to  work  for  the  company.  He  also  said  he 
never  signed  any  paper  before  he  went  to  work;   that  he  signed  papers  every 
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trip  in  and  every  trip  out,  and  signed  wliatever  was  put  before  him  to  be 
signed.  At  another  stage  of  his  testimony  he  said  that  he  handed  in  his 
application  for  employment,  and  the  president  of  the  Pullman  Company  said 
to  him.  "  *6o  to  work.'  ♦  ♦  ♦  1  do  not  know  how  long  after  that  it  was 
wlien  I  signed  this.  It  was  Just  the  first  thing**;  that  the  paper  was  not 
read  to  him,  nor  was  he  told  what  it  was.  Mr.  Schall,  the  chief  clork  in 
the  district  office  of  the  Pullman  Company,  testified  that  he  remembered  sign- 
ing the  paper  as  a  witness;  that  the  paper  was  given  the  plaintiflf  l>el(>w 
right  after  he  had  filled  out  his  application  for  employment;  that  the  witness 
asked  DiTenilaflfer  to  read  it  carefully,  and  if  he  did  not  understand  any  parts 
of  it  to  come  back  and  it  would  be  explained  to  him,  and  asked  him  to  sign 
the  document  In  the  presence  of  the  witness;  that  Difendafifer  took  the  paper, 
went  into  the  outer  office,  and  remained  about  half  an  hour;  that  he  doos 
not  know  whether  Difendaffer  read  the  paper  or  not.  He  returned,  and  the 
witness  asked  Difendaffer  if  he  understood  the  paper.  He  said  that  he  did, 
and  he  then  signed  his  name,  and  Schall  signed  it  in  his  presence  as  a  wit- 
ness, and  thereupon  he  went  into  the  service  of  the  company. 

At  the  conclusion  of  the  evidence,  the  defemlunt  bolow  requested  of  the 
court  a  peremptory  charge  to  the  Jury  to  return  a  verdict  for  the  defendant, 
which  motion  was  denied,  and  to  which  due  exception  was  taken. 

Francis  B.  Daniels,  for  plaintiff  in  error. 
Cyrus  J.  Wood,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,   Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
court  correctly  charged  the  jury  that  the  burden  of  proving  fraud 
rests  upon  the  party  asserting  it ;  that  fraud  must  be  proven  by  clear 
evidence;  that  if  the  contract  in  question  was  executed  without 
fraud  or  misrepresentation  on  the  part  of  the  Pullman  Company, 
that  contract  constitutes  a  valid  defense  to  the  action;  that  mere 
failure  on  the  part  of  the  plaintiff  to  read  the  contract  which  he 
signed  would  not  amount  to  fraud  on  tire  part  of  the  Pullman  Com- 
pany, if  the  plaintiff  at  the  time  had  opportunity  given  to  him  to 
read  and  his  failure  to  read  was  his  own  negHgence. 

In  Baltimore  &  Ohio  Southwestern  Railway  Company  v.  Voigt, 
176  U.  S.  498,  20  Sup.  Ct.  385,  44  L.  Ed.  560,  it  is  ruled,  in  a  some- 
what similar  case,  that  one  occupying  a  like  position  to  that  of  the 
defendant  in  error  here,  and  under  a  like  contract,  was  not  a  pas- 
senger, and  that  such  a  contract  did  not  contravene  public  policy, 
and  exonerated  the  railroad  company  from  liability,  if  the  contract 
was  entered  into  freely  and  voluntarily  and  without  fraud.  So  that 
the  question  here  is  whether  there  was  evidence  proper  to  be  sub- 
mitted to  the  jury  to  sustain  the  plea  of  fraud  in  the  execution  of 
the  contract  in  question.  The  rule  in  the  federal  courts  is  "that, 
before  the  evidence  is  left  to  the  jury,  there  is  or  may  be  in  every 
case  a  prehminary  question  for  the  judge,  not  whether  there  is  lit- 
erally no  evidence,  but  whether  there  is  any  upon  which  a  jury  can 
properly  proceed  to  find  a  verdict  for  the  party  producing  it,  upon 
whom  the  burden  of  proof  is  imposed";  and  that  it  is  not  proper  to 
submit  the  cause  to  the  jury  merely  because  some  evidence  has  been 
introduced,  unless  that  evidence  be  of  such  a  character  that  it  would 
warrant  the  jury  to  proceed  in  finding  a  verdict  in  favor  of  the  party 
introducing  such  evidence.  Commissioners  of  Marion  County  v. 
Qark,  94  U.  S.  278,  24  L.  Ed.  59. 
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We  are  of  opinion,  considering  alone  the  testimony  of  the  plaintiff 
below,  that  there  is  absolutely  no  evidence  of  fraud  upon  v.liich  the 
cause  should  have  been  submitted  to  the  jury.  There  was  no  rep- 
resentation, true  or  false,  made  to  him  with  respect  to  the  contents 
of  the  paper.  Giving  to  his  testimony  the  fullest  effect  to  which  it  is 
entitled,  the  case  is  simply  that  of  one  who  could  read,  but  did  not 
read,  the  paper  before  he  signed  it.  Assuming  that  he  was  an  il-  , 
literate  man  and  unable  to  comprehend  from  the  language  employed 
the  nature  of  the  contract  which  he  was  requested  to  sign,  he  nei- 
ther asked  the  officers  of  the  company  for  an  explanation,  nor  did 
he  seek  the  advice  of  any  other  person.  It  is  merely  the  case  of 
one  executing  a  contract  without  reading  it;  and  in  such  case, 
where  no  imposition  has  been  practiced  upon  him,  the  omission  to 
read  is  no  defense  to  the  contract.  The  plaintiff  below  was  in  health 
and  vigor.  He  was  not  prevented  from  reading  it,  and  there  was  no 
misrepresentation  to  him  of  the  nature  of  the  document.  He  de- 
liberately elected  to  sign  and  did  sign  the  document  without  reading 
it.     Under  such  circumstances  the  contract  is  binding. 

Chief  Justice  Gibson,  with  his  usual  clearness  and  terseness,  in 
Greenfield's  Estate,  14  Pa.  496,  states  the  rule  thus: 

"If  a  party  who  can  read  will  not  read  a  deed  put  before  him  for  execu- 
tion, or  if,  being  unable  to  read,  will  not  demand  to  have  it  read  or  explained 
to  him,  he  is  guilty  of  supine  negligence,  which,  I  take  it.  Is  not  the  subject 
of  protection,  either  in  equity  or  at  law." 

The  rule  has  been  abundantly  sustained  by  the  courts.  Thus,  in 
Upton,  Assignee,  v.  Tribilcock,  91  U.  S.  45,  23  L.  Ed.  203,  the  court 
says: 

"It  will  not  do  for  a  man  to  enter  into  a  contract  and,  when  called  upon 
to  respond  to  his  obligations,  to  say  that  he  did  not  read  it  when  he  signed 
it,  or  did  not  know  what  it  contained.  If  this  were  permitted,  contracts 
would  not  be  worth  the  paper  on  which  they  were  written;  but  such  is  not 
the  law.  The  contractor  must  stand  by  the  words  of  his  contract,  and.  If 
he  will  not  read  what  he  signs,  he  alone  is  responsible  for  his  omission.*' 

And  in  Andrus  v.  St.  Louis  Smelting  &  Refining  Company,  130 
U.  S.  643,  9  Sup.  Ct.  645,  32  L.  Ed.  1054,  it  is  said : 

"The  law  does  not  afford  relief  to  one  who  suffers  by  not  using  the  ordi- 
nary means  of  information,  whether  his  neglect  be  attributable  to  indiffer- 
ence or  credulity." 

See,  also,  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  v.  Belliwith,  28  C.  C, 
A.  358,  83  Fed.  437  r  Chicago  &  N.  W.  Ry.  Co.  v.  Wilcox,  54  C.  C. 
A.  147,  116  Fed.  913;  Insurance  Co.  v.  Hodgkins,  66  Me.  109; 
Pennsylvania  Railroad  Co.  v.  Shay,  82  Pa.  198;  Keller  et  al.  v. 
Orr,  106  Ind.  .406,  7  N.  E.*  195 ;  Albrecht  v.  Milwaukee  &  Superior 
Railroad  Company,  87  Wis.  105,  58  N.  W.  72,  41  Am.  St.  Rep.  30. 
In  the  latter  case,  the  party  seeking  to  avoid  his  contract  was  a  Ger- 
man. He  did  not  read  the  paper  he  signed,  and  said  he  could  not 
read  it,  and  did  not  know  whether  it  was  read  to  him  or  not,  and 
did  not  know  the  contents  of  it;  and  the  court  said  that  it  cannot 
be  tolerated  that  a  man  shall  execute  a  written  instrument  and, 
when  called  upon  to  abide  by  its  terms,  say  merely  that  he  did  not 
read  it,  or  did  not  know  what  it  contained.     It  is  needless  to  pursue 
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the  subject.  The  rule  has  been  established  time  out  of  mind,  i 
Shep.  Touch.  56  (30  Law  Lib.  121).  The  plea  of  fraud  was  not  sus- 
tained by  any  evidence  whatever.  The  plaintiff  below  was  a  free 
man,  with  liberty  to  contract  or  not,  as  he  saw  fit.  It  was  his  duty 
to  read  and  to  understand  the  contract  of  employment  which  the 
Pullman  Company  required.  He  does  not  pretend  that  there  was 
any  misrepresentation  to  him,  or,  in  fact,  any  representation  what- 
ever of  the  contents  of  the  instrument.  He  deliberately  elected  to 
sign  the  document  without  reading  or  understanding  it,  and  he  must 
take  the  consequence  of  his  own  negligence.  The  paper  signed  is 
the  highest  evidence  of  the  agreement  of  the  parties.  Except  in 
case  of  fraud  or  mistake,  it  speaks  conclusively  the  contract  which 
the  parties  have  made,  and  it  may  not  be  impugned  by  one  party, 
where  the  other  party  has  acted  upon  it,  upon  the  ground  that  he 
misunderstood  it,  or  that  he  refrained  from  reading  it,  or  that  he 
neglected  to  have  the  document  explained  to  him.  Where  fraud  or 
imposition  or  misrepresentation  has  intervened,  the  party  is  not 
bound ;  but,  in  their  absence,  failure  to  read  or  have  it  explained  will 
not  avail  to  annul  the  deliberate  writing  of  the  party. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with  a  di- 
rection to  the  court  below  to  award  a  new  trial. 

NOTE. 

Coatvaeifl  Relatlac  to  IdablUiy  of  Mastor  for  Heslicence  Ga«sins  Injury 
to  or  Death  of  Scrrant. 

I.  Nature  and  Validitt  in  General. 

[a]  A  master,  by  contract  with  a  servant,  In  considoratlon  of  the  employ- 
ment, cannot  exempt  himself  from  liability  to  the  servant  for  injuries  sus- 
tained through  his  negligence. 

-<Ala.  1890)  Louisville  &  N.  R.  Co.  v.  Orr.  91  Ala.  548,  8  South.  360 ;   Rich- 
mond &  D.  R.  Co.  V.  Jones.  92  Ala.  218,  9  South.  276 ; 
(111.  1901)  Consolidated  Coal  Co.  v.  Lundak.  97  111.  App.  109,  Judgment 
affirmed  (1902)  63  N.  E.  1079,  196  111.  594. 

[b]  The  liability  of  railroad  companies  for  injuries  caused  to  their  servants 
by  the  carelessness  of  other  employes,  who  are  placed  in  authority  and  con- 
trol over  them,  is  founded  upon  considerations  of  public  policy,  and  it  is 
not  competent  for  a  railroad  company  to  stipulate  with  its  employes  at  the 
time,  and  as  part  of  their  contract  of  employment,  that  such  liability  shall 
not  attach  to  it  ; 

—(Ohio,  1886)  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Spangler,  44  Ohio  St  471,  8 
N.  E.  467,  58  Am.  Rep.  833 ; 
(Va.  1890)  Johnson's  Adm'x  v.  Richmond  &  D.  R.  Co.,  86  Va.  975,  11  S. 
E.  829. 

[c]  (U.  S.  1881)  A  contract  between  employer  and  employ 6,  whereby  the 
employ^,  in  consideration  of  the  employment,  agrees  to  release  and  discharge 
his  employer  from  all  damages  on  account  of  accident  or  death  to  the  em- 
ploy^, caused  by  the  negligence  of  his  employer  or  co-employ6s.  Is  void  as 
against  public  policy. — Roesner  v.  Hermann  (C.  C.)  8  Fed.  782. 

[d]  (U.  S.  1903)  A  contract  made  by  a  Pullman  car  porter  on  securing  em- 
ployment, whereby  he  releases  the  company  from  liability  for  his  negligent 
injury,  ratifies  contracts  made  by  it  with  railroad  companies  carrying  its 
cars  for  indemnifying  the  latter  for  injuries  to  Pullman  employes,  covenants 
to  indemnify  the  Pullman  Company  on  such  account,  agrees  that  the  contract 
may  be  assigned  to  a  carrying  company  for  purposes  of  defense,  and  releases 
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carrying  companies  from  such  liability,  does  not  contravene  public  policy, 
and  is  valid ;  the  porter  not  being  a  passenger  of  the  carrying  companies. — 
McDermon  v.  Southern  Pac  Co..  122  Fed.  669. 

[e]  (U.  S.  1891)  Where  a  railroad  company  by  rule  forbids  Its  brakemen 
going  between  freight  cars  to  couple  them,  and  provides  that  coupling  must 
be  done  by  means  of  a  stick,  the  company  is  not  liable  for  the  death  of  a 
brakeman  who,  in  consideration  of  employment  by  the  company,  signed  a 
written  recognition  of  such  rule,  waiving  all  liability  of  the  company  to  him 
for  any  results  of  disobedience  thereof,  when  it  appears  that  he  understood 
what  he  was  signing,  and  the  company  having  provided  the  necessary  coup- 
ling stick.— Russell  v.  Richmond  &  D.  R.  Co.  (C.  C.)  47  Fed.  204. 

[f]  (Ala.  1890)  Code,  §  2590,  subd.  5.  makes  an  employer  liable  to  an  em- 
ploy^ for  personal  Injuries  resulting  from  the  negligence  of  any  person  in 
the  employer's  service,  who  has  charge  or  control  of  any  engine,  car,  or  train 
upon  a  railway.  Held,  that  a  provision  in  a  contract  between  a  railroad  com- 
pany and  a  switchman,  whereby  the  regular  wages  paid  the  latter  were  to 
cover  all  risks  and  liability  to  accident  from  every  cause,  and  the  right  to 
damages  was  not  to  be  recognized,  was  against  public  policy,  and  void. — 
Hissong  V.  Richmond  &  D.  R.  Co.,  91  Ala.  514,  8  South.  776. 

[g]  (Ark.  1886)  An  agreement  entered  into  by  one  with  a  railroad,  upon 
being  employed  as  brakeman,  to  take  upon  himself  all  risks  incident  to  his 
position  on  the  road,  and  not  to  hold  the  railroad  company  liable  for  any  in- 
Jury  he  may  sustain  by  accident  or  collision  on  the  trains  of  the  road,  or  by 
defective  machinery  or  carelessness  or  misconduct  of  himself  or  any  other 
employ^  of  the  company,  is  not  binding  on  him  so  as  to  relieve  the  comp.*iny 
from  liability  for  an  accident  caused  by  its  failure  to  repair  its  road. — Little 
Itock  &  Ft.  S.  Ry.  Co.  v.  Eubanks,  48  Ark.  460,  3  S.  W.  808,  3  Am.  St  Rep. 
245. 

[h]  (D.  C.  1895)  A  release  of  all  claims  for  damages  for  Injuries  resulting 
from  an  ac<idont  occurring  during  the  employment  Is  valid  and  binding,  al- 
though based  upon  a  precontract — Brown  v.  Baltimore  &  O.  R.  Co.,  6  App. 
D.  C.  237. 

[1]  (Ga.)  As  between  master  and  servant,  the  latter  in  the  contract  of  hir- 
ing may  assume  all  risks  appertaining  to  the  service,  save  such  as  arise  from 
criminal  negligence.— (1873)  Western  &  A.  R.  Co.  v.  Bishop,  50  Ga.  465 ;  (1874) 
Same  v.  Strong,  52  Ga.  461 ;  (1892)  Fulton  Bag  &  Cotton  Mills  v.  Wilson,  89 
Ga.  318,  15  S.  E.  322. 

[J]  (Ga.  1883)  An  employ^  of  a  railroad  company  may  by  contract  waive 
his  right  to  sue  for  injuries  not  arising  from  criminal  negligence  on  the  part 
of  the  company  or  Its  employes;  but  any  negligence,  either  of  omission  or 
commission,  on  the  part  of  other  employ(^s  of  tlie  road,  in  connection  with 
their  business,  from  which  Injury  results,  constitutes  criminal  negligence, 
and  a  contract  waiving  a  right  to  sue  for  Injuries  resulting  therefrom  is  con- 
trary to  public  policy  and  void. — Cook  v.  Western  &  A.  R.  R.,  72  Ga.  48. 

[kj  (111.  1887)  Where  one  employed  to  run  an  elevator  is  told  by  his  em- 
ployer, when  he  first  goes  upon  it,  that  he  must  look  out,  and  run  at  his  own 
risk,  and  says,  in  reply,  not  to  be  afraid,  and  that  he  has  run  an  elevator  for 
20  years,  this  cannot  be  construed  as  an  agreement  on  his  part  to  take  the 
risks  of  defects  In  the  construction  or  maclilnery  which  were  unknown  to 
him,  nor  can  it  be  construed  to  relieve  the  employer  from  the  duty  of  using 
reasonable  care  to  provide  such  appliances  for  safety  as  were  known  and  in 
general  use. — Falrbank  Canning  Co.  v.  Innes,  24  111.  App.  33.  affirmed  (1888) 
125  III.  410.  17  N.  E.  720. 

[1]  (111.  1001)  The  mere  making  of  a  rule  by  the  proprietor  of  a  coal  mine 
providing  that  "every  person  accepting  employment  in  the  mine  does  so  with 
full  notice  that  the  danger  from  falling  roof  and  coal  is  one  of  the  uaual 
risks  of  his  service,  and  he  will  govern  himself  accordingly,"  and  posting  the 
same  in  the  mine,  with  a  notice  that  "all  employ Cs  must  read  and  under- 
stand the  rule,  which  is  required  by  law  and  made  to  stMnire  their  safety,  and 
which  every  employe*  by  reiimlning  in  the  service  of  the  comj^any  agrees  to 
abide  by  and  obey  as  a  contract  between  him  and  the  company,"  will  not  con- 
stitute a  contract  between  the  company  and  its  employes  to  assume  the  dan- 
ger of  falls  from  the  roof  of  the  mine  as  one  of  the  usual  and  ordinary  risks 
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and  hazards  of  his  employment — Consolidated  Coal  Co.  v.  Lundak,  97  IlL 
App.  109,  judirment  affirmed  (1902)  63  N.  E.  1079,  196  111.  594. 

[m]  (111.1902)  Printed  rules  of  a  mining  company,  posted  In  the  mine, 
warning  workmen  against  risking  themselves  under  bad  roofs,  and  requiring 
them  to  ascertain  whether  places  had  been  made  safe  before  entering  them, 
in  so  far  as  they  can  be  claimed  to  operate  as  a  contract  against  the  negligence 
of  a  mine  owner,  are  void,  as  against  public  policy. — Consolidated  Coal  Co.  ▼. 
Lnndak,  63  N.  E.  1079.  196  111.  594,  affirming  judgment  (1901)  97  111.  App. 
109 :  Himrod  Coal  Cx5.  v.  Clark,  64  N.  E.  282,  197  111.  514,  affirming  judgment 
(1901)  99  IlL  App.  332. 

[nl  (Ind.  1897)  An  express  company,  as  a  condition  of  employment,  may 
require  an  employ^  to  release  it  from  all  liability  for  negligence  of  its  agents 
and  servants  and  other  carriers. — Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  ▼.  Ma- 
bony,  46  N.  E.  917,  148  Ind.  196,  40  L.  R.  A.  101,  62  Am.  St  Rep.  503. 

lo]  (N.  Y.  1889)  A  writing  signed  by  an  employ^  during  his  employment, 
agreeing  that  his  employer  should  not  be  liable  to  him  for  any  injury  sus- 
tained by  reason  of  the  employer's  negligence,  there  being  no  agreement  as 
to  any  future  employment  or  other  consideration,  is  no  bar  to  an  action  by 
the  employ^  for  such  an  Injury. — Purdy  v.  Rome,  W.  &  O.  R.  Co.,  52  Hnn, 
267,  5  N.  T.  Supp.  217,  judgment  affirmed  (1891)  125  N.  Y.  209,  26  N.  E.  255, 
21  Am.  St  Rep.  736. 

[p]  (N.  Y.  1891)  An  instrument  executed  by  a  railway  employe  after  he 
has  entered  the  service,  releasing  the  company  from  all  liability  for  any  dam- 
age or  injury  to  him  by  reason  of  the  company's  negligence,  is  void  for  want 
of  consideration,  there  being  no  promise  on  the  part  of  the  company  to  give 
him  other  or  new  employment  or  to  continue  him  In  its  service. — Purdy  ▼. 
Rome,  W.  &  O.  R.  Co.,  125  N.  Y.  209,  26  N.  B.  255.  21  Am.  St  Rep.  736,  af- 
firming (1889)  52  Hun,  267,  5  N.  Y.  Supp.  217. 

[q]  (N.  Y.  1892)  An  instrument  executed  by  a  servant,  agreeing,  in  consider- 
ation of  employment  and  one  dollar,  not  to  hold  the  master  liable  for  any  in- 
jury, whether  resulting  from  the  master's  negligence  or  otherwise,  or  to  make 
any  claim  for  damages,  or  institute  or  appear  as  a  witness  in  any  suit,  or 
authorize  any  one  else  to  do  so,  though  based  probably  on  sufficient  consider- 
ation, is  void  on  grounds  of  public  policy,  and  is  not  admissible  in  an  action 
by  the  servant  for  Injuries  for  any  purpose. — Runt  v.  Herring,  2  Misc.  Rop. 
105,  21  N.  Y.  Supp.  244,  distinguishing  Purdy  v.  Rome,  W.  &  O.  R.  Co.  (1891) 
125  N.  Y.  209,  26  N.  E.  255,  21  Am.  St  Rep.  736. 

[r]  (Ohio,  1851)  An  express  stipulation  Is  necessary  to  Impose  on  a  serv- 
ant the  risk  of  injuries  done  him  by  negligence  and  wrongful  acts  in  the 
course  of  his  employment. — Little  Miami  R.  Co.  v.  Stevens,  20  Ohio,  415. 

[s]  (Pa.  1853)  Where  a  railroad  company  furnished  its  eiuploy(^s  with  print- 
ed rules  and  regulations,  to  which  such  employe's  were  required  to  conform 
before  they  entered  its  service,  such  employes  were  bound  by  a  condition  con- 
tained therein  that  **the  regular  compensation  will  cover  all  risk  or  liability 
from  any  cause  whatever  in  the  service  of  the  company,"  and  thereby  waived 
any  claim  for  Injuries  received  in  such  service. — Mitchell  v.  Pennsylvania  R. 
Co.,  1  Am.  Law  Reg.  717. 

[t]  (Tex.  1902)  A  stipulation  by  a  railroad  employ^  in  his  application  for 
employment  that  he  understood  that  at  some  points  of  the  line  there  were 
various  specified  structures  near  the  tracks  which  might  be  dangerous,  and 
that  he  must  inform  himself  of  the  location  of  such  obstructions  and  use 
due  care  to  avoid  Injury  thereby,  was  void,  as  against  public  policy,  in  so  far 
as  It  attempted  to  relieve  the  company  from  its  duty  of  providing  a  reasonably 
safe  track,  and  of  warning  the  employ^  of  dangerous  obstructions  near  the 
track.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Darby,  67  S.  W.  446,  28  Tex.  Civ.  App.  413. 
[u]  (Vt  1901)  A  contract  between  a  railroad  company  and  the  next  of  kin 
of  an  employ^,  whereby  the  next  of  kin  releasM  the  railroad  from  all  dam- 
ages that  might  accrue  to  him  by  reason  of  the  railroad's  negligence,  is  void 
as  agaUist  public  pollcy.—Tarbell  v.  Rutland  R.  Co.,  51  Atl.  6,  73  Vt.  347. 

[v]  (Wash.  19(X))  A  contract  between  a  street  car  company  and  its  employes 
limiting  its  liability  for  injuries  received  by  them  while  riding  to  and  from 
work  on  its  cars  is  not  against  public  policy,  the  employes  not  being  bound 
to  enter  or  remain  in  the  employ  of  the  company. — Peterson  v.  Seattle  Trac- 
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tion  Co.,  63  Pac.  589,  23  Wash.  615,  53  L.  R.  A.  586,  Judgment  affirmed  on  re- 
hearing (1901)  65  Pac.  543,  23  Wash.  615,  53  L.  R.  A.  586. 

II.  Validity  undeb  Constitutional  and  Statutobt  Pbovisions  Gov- 

EBNiNQ  Liability. 

[a]  (U.  S.  1902)  Where  plaintiff,  a  resident  of  Texas,  executed  a  contract 
with  his  employer,  a  sleeping  car  company,  exempting  it,  and  any  corporation 
over  whose  railroads  its  cars  might  he  transported,  from  liahllity  for  any 
Injuries  to  plaintiff,  which  contract  was  void  under  Laws  Tex.  Sp.  Sess.  1807, 
p.  14,  providing  that  no  such  contract  will  be  binding,  the  fact  that  plaintiff's 
injury,  for  which  suit  was  brought  in  the  federal  court  in  Texas,  occurred  In 
Mexico,  was  immaterial  as  affecting  the  invalidity  of  such  contract,  when 
pleaded  as  a  defense. — Mexican  Nat  R.  Co.  v.  Jackson,  118  Fed.  549,  55  C  C. 
A.  315. 

[b]  (U.  S.  1902)  Laws  Tex.  Sp.  Sess.  1897,  p.  14,  is  entitled  "An  act  to  pre- 
scribe and  define  the  liability  of  persons,  receivers  or  corporations  operating 
railroads  or  street  railways,  for  injuries  to  their  servants  and  employes,  to 
define  who  are  fellow  servants,  and  to  prohibit  contracts  between  employer 
and  employ^  based  on  the  contingency  of  Injury  or  death  of  the  employ^,  lim- 
iting the  liability  of  the  employer  for  damages.''  Held,  that  such  act  was  not 
in  violation  of  Const.  Tex.  art  3,  S  35,  as  containing  a  plurality  of  subjects. 
—Mexican  Nat  R.  Co.  v.  Jackson,  118  Fed.  549,  55  C.  C.  A.  315. 

[c]  (U.  S.  1902)  Code  Iowa,  fi  2071,  provides  that  every  corporation  oper- 
ating a  railway  shall  be  liable  to  every  person,  including  employes,  for  the 
consequences  of  the  neglect  or  mismanagement  of  the  company's  servants, 
and  that  no  contract  which  restricts  such  liability  shall  be  legal  or  binding. 
Section  2074  declares  that  no  contract,  receipt  rule,  or  regulation  shall  ex- 
empt any  railway  company  engaged  in  transporting  persons  or  property  from 
the  liability  of  a  common  carrier,  and  Acts  27th  Gen.  Assem.  c,  49,  provides 
that  no  contract  of  insurance,  relief,  benefit,  or  Indemnity  in  case  of  Injury 
or  death,  entered  into  prior  to  the  injury,  shall  constitute  any  bar  or  defense 
to  any  action  based  on  the  provisions  of  Code,  $  2071.  By  a  contract  made 
in  Iowa,  between  an  express  company  and  a  messenger  employed  by  it  the 
latter,  in  consideration  of  his  employment,  agreed  to  assume  all  risk  of  acci- 
dents and  injuries  resulting  from  the  gross  or  other  negligence  of  any  corpo- 
ration or  person  engaged  in  operating  any  railroad,  or  any  employ^  thereof, 
whether  resulting  in  death  or  otherwise,  and  authorized  the  company  to  con- 
tract with  any  railway  company  on  his  behalf  that  no  claim  should  be  made 
against  it  by  him  or  his  representatives  on  account  of  any  such  Injury.  By 
a  second  contract  made  in  accordance  with  such  authority  between  the  ex- 
press company  and  a  railroad  company,  the  latter  agreed  to  furnish  cars  for 
the  use  of  the  former  over  its  lines,  and  the  express  company  agreed  to  pro- 
tect the  railroad  company  against  liability  for  injuries  to  express  messengers 
or  agents  while  being  transported  over  its  line  in  connection  with  their  duties. 
Held,  that  while  such  contracts  would  be  effective  to  protect  the  railroad 
company  from  liability  at  common  law,  under  such  statutory  provisions,  de- 
claratory of  the  public  policy  of  the  state,  they  were  invalid,  and  constituted 
no  defense  to  an  action  against  it  for  the  death  of  the  messenger  occurring 
in  the  state  of  Iowa  by  reason  of  the  wrecking  of  the  express  car  in  which 
he  was  employeil  through  the  negligence  and  want  of  ordinary  care  of  de- 
fendant or  its  servants,  whether  the  messenger  be  regarded  as  an  employ^  of 
the  defendant  or  not.— O'Brien  v.  Chicago  &  N.  W.  Ry.  Co.,  116  Fed.  502. 

[d]  (U.  S.  1903)  Rev.  St.  Mo.  1899,  $  2876,  providing  that  no  contract  made 
between  "any  railroad  corporation"  and  any  of  its  "agents  or  servants,"  based 
on  the  contingency  of  his  injury  or  death,  and  limiting  the  liability  of  such 
railroad  corporation  for  damages  "under  the  provisions  of  this  act"  (abolish- 
ing the  fellow  servant  rule),  shall  be  valid,  has  no  application  to  a  contract 
mode  by  a  Pullman  car  porter  with  the  company,  whereby  he  releases  it  from 
liability  for  negligent  injury,  agrees  to  indemnify  it  for  any  liability  in- 
curred on  such  accoimt  to  a  rnllroad  company  carrying  its  cars  under  contract 
of  indemnity  for  nep't^ent  injury  to  Pullman  employes,  agrees  that  the  con- 
tract may  be  assigned  to  such  carrying  company  for  purposes  df  defense,  and 
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also  releases  the  carrying  company ;  section  4160  requiring  that  In  statutory 
construction  words  shall  be  taken  in  their  usual  sense,  and  technical  words 
according  to  their  technical  import  unless  such  construction  be  plainly  re- 
pugnant to  the  context  or  legislative  Intent. — McDermon  ▼.  Southern  Pac. 
Co.  122  Fed.  669. 

[ej  (U.  8. 1903)  The  statute  is  specially  inapplicable  where  the  carrying 
company  is  neither  a  Missouri  corporation  nor  operating  within  that  state, 
and  the  accident  for  which  it  is  sued  occurred  in  California;  Rev.  St  Mo. 
1899.  f  lies,  providing  that  the  term  "railroad  corporation"  shall  be  taken  to 
mean  corporations,  etc.,  owning  and  operating  "railroads  in  this  state." — Mc- 
Dermon V.  Southern  Pac.  Co.,  122  Fed.  669. 

[f]  (111.  1900)  A  mine  owner  cannot  avoid  liability  to  an  employ^  occasioned 
by  failure  to  comply  with  a  statutory  requirement  as  to  props  on  the  ground 
that  such  employ^,  in  consideration  of  extra  wages,  waived  the  right  to  de- 
mand props,  as  it  is  not  within  the  legal  power  of  a  mine  owner  and  his  min- 
ers by  agreements  to  set  at  naught  statutory  requirements  enacted  for  the 
purpose  of  protecting  the  lives  and  limbs  of  men  engaged  in  mining  coal. — 
Ht  Olive  &  S.  Coal  Co.  v.  Herbeck,  92  111.  App.  441,  Judgment  affirmed  (1901) 
GO  N.  E.  105,  190  111.  39. 

[g]  (111.  1891)  The  provisions  of  Sess.  Laws  1887,  p.  235,  fit  14,  16.  in  rela- 
tion to  the  care  that  the  mine  owner  must  exercise  with  regard  to  the  pro- 
tection of  his  employes  from  personal  injuries,  cannot  be  dispensed  with  by 
contract— Chicago,  W.  &  V.  CoslI  Co.  v.  Peterson,  89  111.  App.  114. 

[h]  (Ind.  1898)  Rev.  St  1894,  fi  7087  (Employers'  Liability  Act),  which  an- 
nuls contracts  made  by  railroad  companies  releasing  them  from  future  lia- 
bility to  their  employ^  for  personal  injuries,  does  not  deny  the  companies 
the  equal  protection  of  the  laws,  in  violation  of  CJonst.  U.  S.  Amend.  14. — 
Pittsburg,  C.  C.  &  St  L.  Ry.  Co.  v.  Montgomery,  49  N.  E.  682,  162  Ind.  1.  71 
Am.  St  Rep.  301. 

[1]  (Kan.  1883)  Under  the  statute  making  railroad  companies  liable  for  in- 
juries sustained  by  their  servants,  caused  by  the  negligence  of  fellow  serv- 
ants, a  company  cannot  escape  liability  by  contracting  in  advance  with  a 
servant  for  release  from  such  liability. — Kansas  Paa  Ry.  Co.  v.  Peavey,  29 
Kan.  169,  44  Am.  Rep.  630. 

[j]  (Mass.  1900)  An  application  for  employment,  by  which  the  servant  un- 
dertook to  make  a  careful  examination  of  all  things  near  the  tracks,  so  that 
be  might  understand  the  dangers  attending  them,  is  not  contrary  to  Pub.  St. 
c.  74, 1  3,  which  provides  that  no  person  or  corporation  can,  by  special  contract 
with  their  employ^,  become  exempt  from  its  liabilities  to  them  for  injuries 
suffered  by  them  in  their  employment  which  result  from  the  employer's  own 
negligence,  or  that  of  any  other  person  in  its  employ. — Quinn  v.  New  York, 
N.  H.  &  H.  R.  Co.,  65  N.  B.  891,  175  Mass.  150. 

[k]  (N.  Y.  1894)  An  employ^  in  a  factory  cannot  waive  the  protection  afford- 
ed by  Laws  18^  c.  673,  requiring  the  machinery  to  be  properly  guarded. — 
Simpson  v.  New  York  Rubber  Co.,  80  Hun,  416,  30  N.  Y.  Supp.  339. 

[Ij  (N.  Y.  1896)  An  employ^  in  a  factory  may  waive  the  protection  afforded 
by  Liwa  1802,  c.  673,  fi  8,  which  provides  that  **no  woman  under  21  years  of 
age  shall  be  allowed  to  clean  machinery  while  in  motion." — De  Young  v.  Ir- 
ring.  6  App.  Dlv.  499,  38  N.  Y.  Supp.  1089. 

[m]  (N.  C.  1901)  Priv.  Laws  1897,  c.  56,  S  2,  providing  that  any  contract, 
express  or  implied,  made  by  any  employ^  of  a  railroad  company  to  waive  the 
benefit  of  section  1  of  such  act,  which  gives  him  a  right  of  action  for  injury 
caused  by  defective  machinery  or  negligence  of  a  fellow  servant  shall  bo  null 
and  void,  is  constitutional.  Rehearing,  39  S.  E.  43,  128  N.  C.  534,  57  L.  R.  A. 
817,  denied.— Coley  v.  North  Carolina  R.  Co.,  40  S.  E.  195.  129  N.  C.  407,  57 
L.  R.  A.  817. 

[n]  (S.  C.  1899)  Const.  1895,  art.  9,  i  15,  provides  that  railroad  employes 
sball  have  the  same  rights  and  remedies  for  injuries  suffered  from  the  acts 
or  omissions  of  the  corporation  or  certain  employes  as  are  allowed  by  law 
to  persons  not  employ^,  and  that  their  representatives  shall  have  the  same 
right  of  action  for  their  death ;  that  knowledge  of  any  employ^  of  the  defect- 
ive or  unsafe  condition  of  ways,  etc,  shall  be  no  defense  to  an  action  for 
injury  caused  thereby,  except  as  to  conductors  and  engineers  voluntarily  op- 
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erating  unsafe  cars  or  engines;  and  that  any  contract,  express  or  Implied, 
made  by  any  employ^,  to  waive  the  benefit  of  the  section,  shall  be  void.  Held, 
that  the  section  has  no  application  to  a  contract  between  an  employ^  and  the 
company  exempting  the  latter  from  liability  for  its  nepliRence.  By  a  divided 
court.— Johnson  v.  Charleston  &  S.  Ry.  Co.,  32  S.  E.  2,  55  S.  C.  152.  44  L.  R. 
A.  015. 

[ol  (Vt  1901)  V.  S.  i  3924,  declares  that  If  any  agent  of  a  railroad  is  guilty 
of  negligence  whereby  an  injury  Is  done,  he  shall  be  imprisoned  or  fined,  but 
that  the  section  shall  not  exempt  the  corporation  from  an  action  for  damages. 
Sections  3886,  3887,  forbid  railroad  companies  having  ladders  and  steps  on 
cars  to  the  top  on  the  sides  of  the  cars,  and  require  them  to  be  placed  on  the 
Inside  or  ends  of  the  cars.  Held  that,  where  an  employ^  was  killed  by  being 
knocked  from  the  ladder  on  the  side  of  a  car,  a  contract  between  the  rail- 
road and  deceased's  next  of  kin,  exempting  the  railroad  from  liability  for 
negligence,  was  no  defense  to  an  action  for  the  death. — ^Tarbell  y.  Rutland 
R.  Co.,  51  Atl.  6,  73  Vt  347. 

III.   CONSTBUCTION   AND  OPERATION. 

[a,  b]  (U.  S.  1891)  A  paper  signed  by  a  brakeman,  recognizing  a  rule  of  the 
company  forbidding  the  coupling  of  cars  without  a  stick,  and  waiving  all  lia- 
bility of  the  company  to  him  for  any  results  of  disobedience  of  such  rule, 
is  not  a  contract  by  the  company  exempting  Itself  from  liability  for  Its  own 
negligence.— Russell  v.  Richmond  &  D.  R.  Co.  (C.  C.)  47  Fed.  204. 

[c]  (D.  C.  1894)  A  written  contract  of  employment  releasing  the  employer 
from  all  claims  for  liability  on  account  of  personal  injuries  during  the  em- 
ployment does  not,  in  the  absence  of  any  express  provision  therefor,  apply 
to  a  claim  for  personal  injuries  sustained  before  the  contract  was  made. — 
Hughson  v.  Richmond  &  D.  R.  Co.,  2  App.  D.  C.  98. 

[d]  (Ga.  1874)  If  a  railroad  employ^  contract  with  his  employer  that  he 
will  assume  all  the  risks  of  his  employment,  and  will  not  hold  the  company 
liable  for  the  negligence  of  its  servants,  and  he  is  killed  under  such  circum- 
stances as  under  his  contract  and  under  the  law  he  could  not  had  he  lived, 
have  recovered  damages  for  an  injury  received,  then  his  widow  cannot  recover 
damages  for  his  death. — Western  &  A.  R.  Co.  v.  Strong,  52  Ga.  461;  Hen- 
dricks V.  Western  &  A.  R.  Co..  Id.  467. 

[e]  (Ga.  1876)  Where  an  employ^  of  a  railroad  company  agrees  to  assume 
all  risk  incident  to  his  employment,  the  fact  that  he  was  running  over  another 
railroad  at  the  time  of  the  injury  does  not  release  him  from  such  agreement 
If,  while  running  over  such  other  road,  he  is  in  the  employ  of  the  former 
company,  so  as  to  make  it  liable  for  the  injury,  his  agreement  remains  bind- 
ing.—Galloway  V.  Western  &  A.  R.  Co.,  57  Ga.  512. 

[f]  (Ga.  181)2)  A  provision  In  a  contract  of  hiring  that  the  servant  "will 
take  upon  himself  all  risks  connected  with  or  incident  to  the  employment, 
and  will  in  no  case  hold  the  company  liable  for  any  injury  or  damage,  to  his 
person  or  otherwise,  he  may  sustain  while  thus  employed,  whether  it  arise 
from  explosion,  or  the  machinery,  or  accident,  or  the  negligence  or  misconduct 
of  himself  or  any  other  person  employed  by  the  company,  or  from  any  other 
cause,"  covers  all  negligence,  including  that  of  the  employer  in  failing  to  keep 
the  machinery  in  safe  condition,  and  in  omitting  to  have  it  properly  insiMK'ted, 
to  ascertain  its  condition,  and  is  valid. — Fulton  Bag  &  Cotton  Mills  v.  Wil- 
son, 89  Ga.  318,  15  S.  E.  322. 

[g]  (111.  1SI)7)  Where  an  injured  employ^^  agreed  to  accept  four  dollars  per 
week  in  orders  on  the  company's  store  until  he  had  sufficiently  recovered  to 
return  to  his  work,  in  satisfaction  of  all  claims  for  damages,  the  contract 
means  that  the  payments  should  not  cease  until  such  employ^  had  sufficiently 
recovered  to  return  to  work  of  a  like  character  to  that  which  he  had  been 
engaged  in. — Springfield  Iron  Co.  v.  Mclntyre,  72  111.  App.  444. 

[h,  i]  (Ind.  1897)  The  contract  of  employment  of  an  express  messenger  ex- 
empted the  company  from  liability  for  injuries  caused  by  the  negligence  of 
its  agents,  servants,  or  employes,  "or  otherwise,"  and  it  expressly  released  the 
company  from  liability  "by  reason  of  negligence  or  otherwise,"  and  the  mes- 
senger assumed  "all  risks  involved  in  the  employment"    Heldt  that  this  In- 
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doded  liability  on  a  contract  between  the  express  company  and  a  railroad 
company,  known  to  the  messenger,  whereby  the  express  company  assumed, 
or  agreed  to  indemnify  the  railroad  company  against,  any  liability  for  inju- 
ries to  its  employ^  and  hence  he  could  not  recover  for  injuries  caused  by 
the  railroad  company. — Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  ▼.  Mahony,  46  N. 
E.  917, 148  Ind.  196,  40  L.  R.  A.  101,  62  Am.  St  Rep.  503. 

01  (Tex.  1896)  A  stipulation,  in  a  contract  of  employment  between  a  rail- 
road company  and  a  brakeman,  requiring  the  brakeman  not  to  attempt  to 
couple  cars  unless  he  knows  the  coupling  is  in  proper  condition,  is  not  bind- 
ing, 80  as  to  require  the  brakeman  to  perform  the  master's  duty  of  seeing  that 
Its  appliances  are  in  proper  condition. — Missouri,  K.  &  T.  R.  CJo.  ▼.  Wood  (Civ. 
App.)  35  S.  W.  879. 

[k]  (Tex.  1901)  An  agreement  of  a  father,  consenting  to  the  employment  of 
a  minor  son  by  a  railway  company,  never  to  trouble  the  company  If  the  son 
is  injured,  does  not  exempt  the  company  from  liability  for  injuries  resulting 
from  its  negligence,  and  not  contemplated  by  or  naturally  arising  out  of  the 
employment.-— Texas  &  P.  Ry.  Co.  v.  Putman,  63  S.  W.  910. 

[1]  (Tex.  1903)  Where  a  contract  for  the  construction  of  a  railroad  right 
of  way  fence  provided  that  the  railroad  company  should  not  be  liable  for  acci- 
dents which  might  occur  on  the  outfit  or  material  cars  used  by  the  contractor, 
8ii<^li  contract  did  not  relieve  the  railroad  company  from  liability  to  a  track- 
man in  its  employ  by  reason  of  the  Joint  negligence  of  the  servants  of  the 
railroad  company  and  the  contractor  in  throwing  timbers  from  one  of  the  rail- 
road company's  regular  freight  trains  while  running  at  a  negligent  rate  of 
speed.— St  Louia  &  a  W.  Ry.  Co.  of  Texas  ▼.  Arnold,  74  S.  W.  819. 

IV.  Waiveb  by  Master. 

[a]  (N.  C.  1892)  Where  a  railroad  brakeman  enters  into  an  agreement  with 
the  company  waiving  all  liability  for  injuries  resulting  from  any  infraction 
of  a  rule  of  the  company  prohibiting  brakemen  from  coupling  cars  except  with 
a  stick,  and  forbidding  them  to  go  between  the  cars  to  couple,  an  order  by 
the  brakeman's  conductor,  directing  him  to  go  between  the  cars  to  couple 
whenever  he  fails  in  an  effort  to  couple  with  a  stick,  is  a  waiver  by  the  com- 
pany of  the  brakeman*s  agreement — Mason  v.  Richmond  &  D.  R.  Co.,  Ill 
N.  C.  482,  16  S.  E.  698.  32  Am.  St  Rep.  814,  18  L.  R.  A.  815. 

y.  aobeehents  to  accept  benefits  from  relief  department  ob 

Association. 
i.  In  OeneraL 

[a]  An  agreement  by  a  railway  employ^,  upon  voluntarily  Joining  the  rail- 
way relief  association,  that  the  acceptance  by  him  of  relief  from  the  associa- 
tion, in  case  of  accident,  shall  release  the  railway  company  from  liability  for 
damages,  is  not  against  public  policy. 

-<I11.  1897)  Eckman  v.  Chicago,  B.  &  Q.  R.  Co.,  48  N.  E.  496,  169  111.  312, 

affirming  Judgment  (1896)  VA  111.  App.  444 ; 
(Neb.  1895)  Chicago,  B.  &  Q.  R.  Co.  v.  Bell.  44  Neb.  44,  62  N.  W.  314; 

(1897)  Chicago,  B.  &  Q.  R.  Co.  v.  Curtis.  71  N.  W.  42,  51  Neb.  442,  66 

Am.  St  Rep.  456; 
(Ohio,  1896)  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v.  Cox,  45  N.  E.  641,  55  Ohio 

St  497,  35  L.  R.  A.  507. 

[b]  (U.  S.  1888)  The  by-law  of  a  railroad  relief  association,  requiring  its 
members  to  release  the  railroad  company  from  any  claim  for  damages  before 
applying  to  the  association  for  relief,  is  not  against  public  policy,  as  it  sim- 
ply puts  a  claimant  to  his  election  whether  he  will  look  to  the  railroad  com- 
pany or  the  relief  association  for  compensation. — Owens  v.  Baltimore  &  O. 
R.  Co.  (C.  C.)  35  Fed.  715,  1  L.  R.  A.  75. 

[cl  (U.  S.  1895)  A  railroad  employf^  who,  upon  becoming  a  member  of  a 
Toluntary  relief  association,  composed  of  employes,  and  to  whose  funds  the 
railroad  company  is  bound  to  contribute  in  case  of  defioicucy,  signs,  without 
fraud  or  undue  influence,  a  contract  that  in  case  of  injury  he  shall  elect  ei- 
ther to  take  the  benefits  provided  by  the  association  or  have  his  action  against 
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the  company,  cannot  avoid  the  eflfect  thereof  on  the  ground  that  he  signed 
the  agreement  without  reading  It  or  understanding  its  purport,  and  that  he 
was  at  a  disadvantage  in  dealing  with  the  company. — Vickers  v.  Chicago,  B. 
&  Q.  R.  Co.  (C.  C.)  71  Fed.  139. 

[d]  (U.  S.  1895)  Where  a  railroad  employe  who  has  signed  a  contract  bind- 
ing him  to  elect,  in  case  of  injury,  either  to  take  the  benefits  of  an  employ^*^ 
relief  association,  or  to  have  his  action  against  the  railroad  company,  does, 
upon  receiving  an  Injury,  take  the  benefits  afforded  by  the  association,  this  is 
an  election  which  bars  his  action  against  the  company ;  and  the  effect  thereof 
cannot  be  avoided  on  the  ground  that  he  was  not  aware,  at  the  time  of  receiv- 
ing such  benefits,  of  the  strength  of  his  case  against  the  company,  or  of  the 
witnesses  by  whom  it  could  be  established. — ^Vickers  ▼.  Chicago,  B.  &  Q.  R. 
Co.  (C.  C.)  71  Fed.  139. 

te]  (U.  S.  189C)  Where  a  railroad  relief  association,  composed  of  associated 
companies  and  their  employes,  is  in  charge  of  the  companies,  who  guaranty 
the  obligations,  supply  the  facilities  for  the  business,  pay  the  operating  ex- 
penses, take  charge  of  and  are  responsible  for  the  funds,  make  up  deficits  in 
the  benefit  fund,  and  supply  surgical  attendance  for  injuries  received  In  their 
service,  an  employe's  agreement,  in  his  voluntary  application  for  membership, 
that  acceptance  of  benefits  from  the  association  for  an  Injury  shall  release 
the  railroad  company  from  any  claim  for  damages  therefor,  Is  not  invalid 
as  being  against  public  policy,  or  for  want  of  consideration  or  mutuality. — 
Otis  V.  Pennsylvania  Co.  (C.  C.)  71  Fed.  13a 

[f]  (U.S.  1896)  The  Voluntary  Relief  Department  of  a  railroad  company 
was  an  organization  formed  to  establish  and  manage  a  fund,  made  up  of  con- 
tributions by  the  members  of  the  department  and  by  the  railway  company, 
together  with  Interest,  gifts,  etc.,  for  the  purpose  of  affording  relief  to  dis- 
abled employ^  of  the  railway  company,  members  of  the  department  Mem- 
liership  was  confined  to  employes  of  the  railway  company,  was  purely  volun- 
tary, and  could  be  terminated  at  any  time.  By  the  terms  of  his  application^ 
an  employ^  of  the  railway  company  agreed  that,  if  he  should  bring  suit  against 
the  railway  company  for  injuries  8uffei*ed  by  him,  payment  of  benefits  from 
the  relief  fund  should  not  be  made  till  the  suit  was  discontinued,  or,  if 
prosecuted,  any  payment  on  judgment  or  compromise  should  preclude  any 
claim  on  the  relief  fund.  Held,  that  the  contract  so  made  by  an  employ^  was 
valid.— Shaver  v.  Pennsylvania  Co.  (C.  C.)  71  Fed.  931. 

[g]  (U.  S.  1902)  A  contract  between  a  railroad  company  and  its  employ^ 
who  voluntarily  become  members  of  its  "Relief  Department"  that,  in  case  of 
the  illness  or  Injury  of  an  employ^  through  the  negligence  of  the  company 
or  otherwise,  he  may  elect  to  receive  the  benefits  provided  by  the  relief  de- 
partment or  to  prosecute  such  claim  as  he  may  have  at  law  against  the  com- 
pany, and  that  his  election  to  receive  benefits  shall  operate  as  a  release  of 
his  claim  for  damages,  is  not  invalid  as  contrary  to  public  policy. — ^Hamilton 
V.  St.  Louis,  K.  &  N.  W.  R.  Co.,  118  Fed.  92. 

[h]  (Ga.  1900)  The  acceptance  by  an  injured  employ^  of  any  benefit  under 
a  contract  whereby  he  is  to  receive  from  the  master  certain  benefits  when 
injured  or  sick,  in  consideration  of  monthly  payments,  and  an  agreement 
that  the  acceptance  of  any  benefit  under  the  contract  shall  work  a  release 
of  all  liability  of  the  master  for  the  injury,  is  an  election  on  the  part  of  the 
^  employ^  to  look  exclusively  to  that  source  for  compensation  on  account  of 
the  injury,  and  amounts  to  a  complete  accord  and  satisfaction  of  his  claim 
for  damages  against  his  master  therefrom  arising. — Petty  v.  Brunswick  &  W. 
Ry.  Co..  35  S.  E.  82,  109  Ga.  600. 

[i]  (Ga.  1900)  A  contract  between  a  railroad  company  and  an  employ^, 
whereby  the  employ^  is  to  receive  certain  sick,  accident.,  and  death  benefits 
in  consideration  of  the  payment  of  a  monthly  fee  from  his  wages,  and  an 
agreement  on  the  part  of  the  employ^  that  the  acceptance  of  any  of  such  ben- 
efits, in  case  of  injury,  is  to  operate  as  a  release  of  the  master  from  all  lia- 
bility on  account  thereof,  is  not  void  on  account  of  lack  of  mutuality. — Petty 
V.  Brunswick  &  W.  Ry.  Co.,  35  S.  E.  82.  109  Ga.  066. 

[j]  (Ga.  1902)  A  stipulation,  in  a  contract  entered  into  between  a  railroad 
company  and  an  employ^,  that  the  employ^  would  not  be  paid  for  Injuries 
under  the  relief  and  hospital  system  unless  he  first  filed  with  the  officers  sat- 


Digitized  by  VjOOQIC 


NOTE   TO    NEW    YORK   CENT.  &   H.  B.  E.  CO.  V.  DIFBNDAFFEB.  13 

Isfactoiy  releases,  does  not  authorize  one  who  has  received  benefits  at  the 
liands  of  the  department,  in  accordance  with  the  terms  of  his  membership, 
to  prosecute  a  claim  for  damages  merely  because  he  has  signed  no  release. — 
Carter  t.  Brunswick  &  W.  R.  Co.,  42  S.  E.  239,  115  Ga.  858. 

[k]  (IlL  1896)  An  employ^  of  a  raihroad  company  who  belonged  to  Its  re- 
lief department  agreed  in  writing  that  in  consideration  of  the  amounts  paid 
by  the  company  for  the  maintenance  of  the  relief  department  the  acceptance 
of  benefits  from  the  relief  fund  for  injury  or  death  should  operate  as  a  re- 
lease of  all  claims  for  damages  against  said  company  from  injury  or  death, 
which  could  be  made  by  him  or  his  legal  representatives.  Held,  in  an  action 
for  damages  resulting  from  an  injury,  that  under  the  agreement  the  accept- 
ance of  benefits  after  the  injury,  and  on  account  thereof,  was  a  defense. — 
Eckman  v.  Chicago,  B.  &  Q.  R.  Co.,  64  IlL  App.  444. 

[1]  (Ind.  1899)  Where  railroad  companies  organized  a  relief  association 
composed  of  themselves  and  their  employes,  which  the  companies  managed 
without  expense,  guarantied  its  obligations,  and  made  good  any  deficiencies 
in  the  funds,  the  voluntary  agreement  of  an  employ^  of  one  of  such  companies 
that  the  acceptance  of  benefits  from  the  relief  association  for  injury  or  death 
in  the  course  of  his  employment  released  the  company  from  liability  is  not 
against  public  policy.— Pittsburg,  C,  C.  &  St  L.  Ry.  Co.  v.  Moore,  53  N.  E. 
290. 152  Ind.  ^46. 

[m]  (Ind.  1899)  Where  a  railroad  employe's  contract  with  a  relief  associ- 
ation, providing  that  the  acceptance  of  benefits  should  release  the  railroad 
from  liability  for  injuries  to  him,  made  his  wife  sole  beneficiary,  her  accept- 
ance, after  her  husband's  death  through  the  negligence  of  the  railroad,  of 
benefits  due  thereunder,  did  not  bar  a  recovery  for  such  wrongful  death  for 
the  use  of  decedent's  child,  under  Bums'  Rev.  St.  1894,  §  285  (Homer's  Rev. 
St  1897,  fi  284),  providing  that  damages  for  death  by  wrongful  act  shall  inure 
to  the  benefit  of  decedent's  widow  and  child ;  and  this  though  the  action  is 
lodged  in  the  personal  representative. — Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Hoeea,  53  N.  E.  419,  152  Ind.  412. 

[n]  (Iowa,  1895)  A  stipulation,  in  a  certificate  of  membership  in  a  benefit 
association  organized  by  a  railroad  company,  to  which  it  contributes,  and  the 
expenses  of  which  are  paid  by  it  that  in  case  suit  is  brought  against  the 
railroad  company  by  the  member  or  by  his  representatives  to  recover  for  in- 
juries or  death,  and  it  is  prosecuted  to  Judgment  or  compromised,  recovery 
under  the  certificate  shall  be  precluded,  is  not  against  public  policy,  as  a  re- 
striction on  the  liability  of  the  railroad  company. — Donald  v.  Chicago,  B.  & 
g.  Ry.  Co.,  93  Iowa,  284.  61  N.  W.  971,  33  L.  R.  A.  492. 

[o]  (Iowa,  1897)  An  agreement  in  a  certificate  of  membership  in  a  benefit 
association  organized  by  a  railroad  company  to  which  it  contributes,  and  the 
expenses  of  which  are  paid  by  it  that  in  case  any  member  or  his  beneficiary 
accepts  benefits  due  by  reason  of  accident  on  account  of  his  membership,  the 
company  shall  be  released  from  liability  on  account  of  the  sickness,  injury, 
or  death  of  such  member,  is  not  against  public  policy. — Maine  v.  Chicago,  B. 
A  Q.  R.  Ck).,  70  N.  W.  630,  109  Iowa.  260. 

[p]  (Neb.  1897)  A  railroad  employ^  agreed,  on  becoming  a  member  of  the 
relief  department  of  the  company,  that,  if  he  should  be  injured  and  receive 
relief  from  such  department,  the  acceptance  of  the  relief  should  release  any 
claim  for  injuries  against  the  company.  Held,  that  the  contract  did  not  bar 
an  action  for  injuries  resulting  from  the  company's  negligence,  but  that  the 
acceptance  of  relief  from  the  department  under  such  contract  did  operate  as 
a  bar.— Chicago,  B.  &  Q.  R.  Co.  v.  Curtis,  71  N.  W.  42,  51  Neb.  442,  66  Am. 
St  Rep.  456. 

[q]  (Neb.  1902)  A  provision,  in  a  benefit  certificate  issued  by  the  relief  de- 
partment of  a  railroad  company,  that  where  members  of  that  department  elect 
to  accept  the  benefit  provided  by  the  certificate,  they  must  waive  all  right  of 
action  against  the  company  for  the  injury  received,  is  valid. — Oyster  v.  Burl- 
ington Relief  Department  of  Chicago,  B.  &  Q.  R.  Co.,  91  N.  W.  699,  59  L.  R. 
A.  291. 

[rl  (N.  J.  1899)  A  railroad  company  and  some  of  its  eniploy^^s  established 
a  relief  fund,  under  regulations  requiring  the  members  to  contribute  certain 
sums  out  of  their  wages,  and  requiring  the  company  to  take  charge  of  the 
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fund,  to  manage  It  at  Its  own  expense,  and  out  of  It  to  make  payment  of  cer- 
tain specified  benefits  to  sick  or  injured  members,  or,  in  case  of  the  death  of 
a  member,  to  his  beneficiary,  and,  in  case  the  fund  was  insufficient,  to  make 
such  payments  to  supply  the  deficiency.  Plaintiff  employ^  became  a  member, 
and  agreed  in  his  application  that  the  acceptance  of  benefits  from  the  fund 
for  injury  or  death  should  operate  as  a  release  of  all  claims  for  damages 
against  the  company  arising  from  such  injury  or  death.  Plaintiff  was  injured 
and  accepted  such  benefits.  Held,  that  the  contract  is  a  bar  to  an  action  by 
plaintiff  against  the  company  for  damages,  it  not  being  contrary  to  public 
policy.— Beck  ▼.  Pennsylvania  R.  Co.,  43  Atl.  908,  63  N.  J.  Law,  232,  76  Am. 
St  Rep.  211. 

[s]  (Ohio,  1895)  An  employ^  of  a  railroad,  who  accepts  benefits  from  a 
railway  relief  association,  is  barred  from  collecting  damages  from  the  rail- 
road.—Farrow  V.  Pittsburg,  C,  C.  &  St.  L.  R.  Ck).,  7  Ohio  N.  P.  606,  5  Ohio 
S.,&  C.  P.  Dec.  582. 

ft]  (S.  C.  1899)  Where  a  railroad  employ^,  by  becoming  a  member  of  the 
relief  department  of  an  organization  composed  of  several  railroad  companies 
and  their  employes,  established  to  raise  a  fund  for  the  payment  of  specified 
amounts  to  contributing  employes  when  disabled  by  sickness  or  accident,  the 
companies  guarantying  payment  of  benefits,  agrees  that  the  acceptance  of 
benefits  after  he  shall  have  received  injury  shall  release  the  companies  from 
all  claims  for  damages  therefor.  It  is  not  void  as  a  contract  exempting  the 
company  employing  him  from  liability  for  negligence  of  itself  or  employes, 
though  the  employ^  is  required  by  the  company  to  become  a  member  of  the 
department  By  a  divided  court — Johnson  v.  Charleston  &  S.  Ry.  Co.,  32  S. 
E.  2,  55  S.  C.  152,  44  L.  R.  A.  645. 

[u]  (S.  C.  1899)  Conceding  that  an  agreement  that  the  acceptance  of  bene- 
fits from  a  relief  department,  organized  by  a  railroad  company  and  its  em- 
ployes to  raise  a  fund  to  pay  specific  sums  to  contributing  members  who  may 
be  injured  shall  release  the  company  from  liability  for  causing  such  injury, 
be  void  as  exempting  the  company  from  liability  for  negligence  of  itself  and 
employes,  yet  if  the  employ^,  after  sustaining  an  injury,  accept  the  benefits 
and  in  consideration  thereof  release  the  company  from  liability  for  the  injury, 
the  release  is  valid.  By  a  divided  court— Johnson  v.  Charleston  &  S.  Ry.  Co., 
32  S.  E.  2,  55  S.  C.  152.  44  L.  ^l.  A.  645. 

[vj  (Can.  1901)  A  stipulation  by  a  railroad  company  with  its  employ^ 
that,  in  consideration  of  its  subscription  to  a  specified  relief  association,  no 
member  thereof  shall  have  any  claim  against  the  company  for  compensation 
on  account  of  injury  or  death  from  accident,  is  valid,  and  will  prevent  an 
employ^  who  has  agreed  thereto  from  recovering  from  a  railroad  company 
for  an  accident  due  to  the  negligence  of  his  fellow  servanta — ^Ferguson  v. 
Grant  Trunk  R.  Co.,  Rap.  Jud.  Que.  20  C.  S.  54. 

2.  Statutory  Provisions, 

[a]  (U.  S.  1902)  A  contract  between  a  railroad  company  and  its  employ^, 
who  voluntarily  become  members  of  its  "Relief  Department,"  that,  in  case 
of  the  illness  or  injury  of  an  employe  through  the  negligence  of  the  company 
or  otherwise,  he  may  elect  to  receive  the  benefits  provided  by  the  relief  de- 
partment or  to  prosecute  such  claim  as  he  may  have  at  law  against  the  com- 
pany, and  that  his  election  to  receive  benefits  shall  operate  as  a  release  of 
his  claim  for  damages,  is  not  affected  by  Rev.  St.  Mo.  1899,  §  2876,  which 
declares  void  any  contract  "made  between  any  railroad  corporation  and  any 
of  its  agents  or  servants,  based  upon  the  contingency  of  the  injury  or  death 
of  any  agent  or  servant,  limiting  the  liability  of  such  railroad  corporation 
for  damages,"  since  it  does  not  limit  the  liability  of  the  company,  but  enlarges 
it,  by  giving  the  employ^  the  right  to  receive  benefits  from  a  fund  to  which 
the  company  contributes  in  cases  where  it  would  not  otherwise  be  liable,  while 
preserving  to  him  his  full  right  to  prose<mte  any  claim  for  damages  on  account 
of  an  injury  if  he  so  elects,  after  the  injury  has  been  sustained  and  he  has 
had  ample  opportunity  for  counsel  and  advice. — Hamilton  v.  St  Louis,  K.  & 
N.  W.  R.  Co.,  118  Fed.  92. 

fb]  (Ga.  19()0)  A  contract  between  an  employ(i  and  his  master,  or  another 
acting  in  the  latter's  interest,  by  the  terms  of  which  the  employ 6,  when  phys- 
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Jcally  Injured,  whether  as  a  result  of  his  own  negligence  or  not,  or  when 
sick,  is  to  receive  pecuniary  and  other  valuable  benefits,  and  which  stipulates 
that  his  voluntary  acceptance  of  any  of  such  benefits  in  case  of  Injury  Is  to 
operate  as  a  release  of  the  master  from  all  liability  on  account  thereof,  is 
not  in  violation  of  Civ.  Code,  §  2613,  which  provides  that  contracts  between 
master  and  servant  made  in  consideration  of  employment,  whereby  the  master 
is  exempted  from  liability  to  the  servant  for  negligence,  as  such  liability  is 
now  fixed  by  law,  shall  be  void,  as  against  public  policy. — Petty  v.  Brunswick 
k  W.  Ry.  Co.,  .35  S.  B.  82,  100  Ga.  66a 

[c]  (Ind.  1898)  The  acceptance  of  benefits,  under  an  agreement  between  a 
railroad  company  and  an  employ^  that  such  acceptance  from  their  voluntary 
relief  department  shall  release  the  company  from  all  claims  for  damages  aris- 
ing from  Injury  or  death,  does  not  constitute  an  election  between  remedies, 
or  a  compromise  and  settlement,  but  the  agreement  is  a  release,  within  Rev. 
St  1894,  §  7087  (Employers'  Liability  Act),  which  Invalidates  ^contracts  re- 
leasing corporations  from  future  liability  for  Injuries  to  their  servants. — 
Pittsburg,  C,  C.  &  St  L.  Ry.  Co.  ▼.  Montgomery,  49  N.  B.  582,  152  Ind.  1,  71 
Am.  St.  Rep.  301. 

[d]  (Ind.  1899)  Where  railroad  companies  organized  a  relief  association, 
composed  of  themselves  and  their  employ^,  which  the  companies  managed 
without  exi>en8e,  guarantied  Its  obligations,  and  made  good  any  deficiencies 
in  the  funds,  the  voluntary  agreement  of  an  employ^  of  one  of  such  companies 
that  the  acceptance  of  benefits  from  the  relief  association  for  injury  or  death 
in  the  course  of  his  employment  released  the  railroad  company  from  any  claim 
for  damages  is  not  repugnant  to  Bums*  Rev.  St  1894,  §  7087,  declaring  void 
contracts  between  railroad  companies  and  their  employes  which  release  the 
company  from  liability  for  injuries  to,  or  the  death  of,  an  employ^. — Pittsburg, 
C,  a  &  St  L.  Ry.  Co.  V.  Moore,  53  N.  E.  290,  152  Ind.  345;  Pittsburgh,  C,  C. 
&  St  L.  Ry.  Co.  V.  Hosea,  53  N.  B.  419.  152  Ind.  345. 

[ej  (Iowa,  1895)  A  stipulation,  in  a  certificate  of  membership  In  a  benefit 
association  organized  by  a  railroad  company,  to  which  it  contributes,  and  the 
expenses  of  which  are  paid  by  it,  that,  in  case  suit  is  brought  against  the  rail- 
road company  by  the  member  or  by  his  representatives  to  recover  for  Injuries 
or  death,  and  it  is  prosecuted  to  judgment  or  compromised,  recovery  under 
the  certificate  shall  be  precluded,  is  not  invalid,  in  that  it  "restricts  the  liabil- 
ities of  railroads"  for  the  negligence  of  their  employes,  within  the  prohibition 
of  Code,  §  1307.— Donald  ▼.  Chicago,  B.  &  Q.  Ry.  Co.,  93  Iowa,  284,  61  N.  W. 
971,  33  L.  R.  A.  492. 

[f]  (Ohio.  1896)  An  agreement  by  a  railway  employ^,  upon  voluntarily  join- 
ing the  railway  relief  association,  that  the  acceptance  of  relief  by  him  in  case 
of  accident  shall  release  the  railway  company  from  liability  for  damages,  does 
not  violate  Act  April  2,  1890,  forbidding  any  railroad  company  to  accept  or 
demand  from  an  employ^  an  agreement  to  surrender  or  waive  any  rights  to 
damages  for  personal  injury  or  death. — Pittsburg,  C,  C.  &  St  L.  Ry.  Co.  v. 
Cox.  45  N.  K  641.  55  Ohio  St  497,  35  L.  R.  A.  507. 

VI.   AOBEEMENT  OF  MaSTEB  TO  BE  RESPONSIBLE  FOB  INJURIES. 

[a]  (Ind.  1895)  In  an  action  by  an  employ^  for  personal  injuries,  it  ap- 
peared that  plaintiff  told  defendant  she  believed  the  mangle  at  which  she 
was  working  was  dangerous,  and  that  she  desired  to  stop  working  thereon. 
Defendant  told  her  there  was  no  danger,  and  that  ''he  would  take  all  the  risk 
of  any  accident  that  might  occur  to  her  by  reason  of  her  operating  the  man- 
gle.** While  plaintiff  was  operating  the  mangle  in  the  ordinary  manner,  she 
put  her  thumb  inside  a  pillow  case,  to  straighten  it  out,  and  her  thumb  was 
caught  between  the  rollers.  Held^  that  the  accident  was  one  of  the  risks  de- 
fendant agreed  to  assume.— Phillips  v.  Michael,  11  Ind.  App.  672,  39  N.  E.  6G9. 

[b]  (Ind.  1895)  A  promise  by  an  employer  that  "he  would  take  all  the  risks 
of  any  accident  that  might  occur"  to  an  employe  does  not  include  injuries 
(unsed  by  contributory  negligence.— Phillips  v.  Michael,  11  Ind.  App.  072,  ai> 
N.  B.66a 
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(126  Fed.  732.) 

UNITED  STATES  v.  H.  BAYERSDORFER  ft  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  14,  1903.) 

No.  34, 

1.  Customs  Duties— Sufficiency  of  Protest. 

An  Importer  filed  a  protest  against  the  assessment  of  duty  by  a  collector 
of  customs,  claiming  therein  that  the  merchandise  was  either  dutiable 
at  a  less  rate  or  was  free  of  duty,  under  certain  paragraphs  of  the  du- 
tiable and  free  lists  of  the  tariff  act,  which  he  specified  in  his  protest 
The  Board  of  General  Appraisers  decided  that  the  assessment  was  er- 
roneous, and  that  the  merchandise  should  liave  been  classified  as  free 
of  duty  under  another  paragraph  than  those  cited  in  the  protest,  but 
that  the  protest  should  be  overruled  on  the  ground  that  in  not  referring 
to  the  proper  paragraph,  it  failed  to  satisfy  the  requirements  of  section 
14,  Customs  Administrative  Act  June  10,  1890  (26  Stat  137,  c.  407  [XJ.  S. 
Comp.  St  1901,  p.  1933]),  which  prescribes  that  an  importer  shall  set  forth 
in  his  protest  "distinctly  and  specifically  •  •  •  the  reasons  for  his 
objections"  to  the  assessment.    Seld,  that  this  action  was  correct 

9.  Same— Amendment  of  Protest. 

In  appealing  from  a  decision  of  the  Board  of  General  Appraisers,  an 
Importer  set  forth  In  his  petition  a  claim  based  on  a  paragraph  of  the 
tariff  act  not  referred  to  In  his  protest  filed  with  the  collector  and  passed 
on  by  said  board.  HeW,  that  this  Is  not  permissible  under  section  14, 
Customs  Administrative  Act  June  10,  1890  (26  Stat.  137,  c.  407  [U.  S. 
Comp.  St  1901,  p.  1933]),  which  prescribes  that  the  decision  of  the  col- 
lector **shall  be  final  and  conclusive,  •  •  •  unless  •  •  •  within 
ten  days  after,  but  not  before."  liquidation  of  the  Importer's  entry,  the 
Importer  shall  file  with  the  collector  a  protest  "setting  forth  therein 
•    •    •    the  reasons  for  his  objections"  to  the  assessment 

8.  Same— Construction  of  Protest— Companion  Protest— Pleading. 

The  Board  of  General  Appraisers  had  before  It  several  protests  relat- 
ing to  the  classification  of  certain  merchandise,  one  of  which  stated  ob- 
jections to  the  collector's  assessment  that  were  not  stated  In  the  other 
protests.  Held,  that  the  presence  of  the  former  protest  was  of  no  mo- 
ment as  affecting  the  construction  of  the  latter  protests. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Appeal  by  the  United  States  from  the  decision  of  the  Circuit  Court 
(i22  Fed.  968)  reversing  a  decision  of  the  Board  of  General  Ap- 
praisers which  affirmed  the  assessment  of  duty  by  the  Collector  of 
Customs  at  the  port  of  Philadelphia.  Note  United  States  v.  Knowles, 
122  Fed.  971 ;  United  States  v.  Shea,  114  Fed.  40,  51  C  C.  A.  664; 
United  States  v.  Hunter  (C.  C.)  124  Fed.  1005;  Weil  v.  United 
States  (C.  C.)  124  Fed.  1006,  and  G.  A.  4,712. 

James  B.  Holland  and  Wm.  M.  Stewart,  for  appellant. 
Alfred  Driver,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  H.  Bayersdorfer  &  Co.,  at  various 
dates  in  the  year  1899,  imported  into  the  port  of  Philadelphia  certain 
bleached  wheat  stems  or  wheat  heads,  which  the  collector  assessed  for 
customs  duty  at  the  rate  of  25  per  centum  ad  valorem,  under  para- 
graph 251  of  the  tariff  act  of  1897  (by  application  of  the  simiHtude 
clause  of  the  act)  as  in  the  class  of  "natural  flowers  of  all  kinds,  pre- 
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served  or  fresh,  suitable  for  decorative  purposes."    Paragraph  251  is 
as  follows : 

*'251.  Orchids,  palms,  dracaenas,  crotons  and  azaleas,  tulips,  hyacinths, 
narcissi.  Jonquils,  lilies-of-the-valley,  and  all  other  bulbs,  bulbous  roots, 
or  conns,  which  are  cultivated  for  their  flowers,  and  natural  flowers  of  all 
kinds,  preserved  or  fresh,  suitable  for  decorative  purposes,  twenty-five  per 
centum  ad  valorem,"  Act  July  24,  1897,  c.  11,  S  1.  Schedule  G,  30  Stat.  170 
[U.  S.  Oomp.  St  1901,  p.  1650]. 

In  respect  to  each  of  the  importations  in  question  the  importers 
filed  a  protest,  addressed  to  the  collector,  against  his  action,  setting 
forth  therein  the  reasons  for  their  objections  to  his  decision  in  the 
words  following: 

**We  claim  that  your  assessment  of  duty  at  the  rate  mentioned  Is  erroneous, 
for  the  reason  that  the  goods  are  free  of  duty  as  provided  for  In  paragraph 
^7  of  the  act  of  July  24,  1897,  or  In  accordance  with  paragraph  548  of  said 
act  If  not  free  of  duty,  we  claim  that  they  are  subject  to  a  duty  of  ten 
per  centum  as  nonenumerated  unmanufactured  articles,  or  at  twenty  per 
centum  as  nonenumerated  manufactured  articles,  in  accordance  with  section 
6  of  the  act  of  July  24,  1897." 

The  following  are  the  provisions  of  the  tariff  act  to  which  reference 
is  made  in  the  foregoing  protest : 

"617.  Moss,  seaweeds  and  vegetable  substances,  crude  or  unmanufactured, 
not  otherwise  specially  provided  for  in  this  act."  Section  2,  Free  List,  30  Stat. 
199  ni.  S.  Comp.  St  1901,  p.  1685]. 

**548.  Drugs,  such  as  barks,  beans,  berries,  balsams,  buds,  bulbs  and 
bulbous  roots,  excrescences,  fruits,  flowers,  dried  fibers,  and  dried  insects, 
grains,  gums,  and  gum  resin,  herbs,  leaves,  lichens,  mosses,  nuts,  nutgalls, 
roots  and  stems,  spices,  vegetables,  seeds  aromatic  and  seeds  of  morbid 
growth,  weeds,  and  woods  used  expressly  for  dyeing;  any  of  the  foregoing 
which  are  drugs  and  not  edible  and  are  in  a  crude  state,  and  not  advanced 
in  value  or  condition  by  refining  or  grinding,  or  by  other  process,  and  not 
specially  provided  for  in  this  act"  Section  2,  Free  List,  30  Stat  197  [U.  S. 
Comp.  St  1901,  p.  1683]. 

"Sec.  6.  That  there  shall  be  levied,  collected,  and  paid  on  the  importation 
of  all  law  or  unmanufactured  articles,  not  enumerated  or  provided  for  in  this 
act,  a  duty  of  ten  per  centum  ad  valorem  and  on  all  articles  manufactured  in 
whole  or  in  part,  not  jM'ovided  for  in  ttils  act,  a  duty  of  twenty  per  centum 
ad  valorem."    30  Stat  205  [U.  S.  Comp.  St  1901,  p.  1693]. 

In  due  course  this  matter  was  brought  before  the  Board  of  United 
States  General  Appraisers,  who  held  that  this  merchandise  did  not 
come  under  any  of  the  provisions  of  the  tariff  act  specified  in  these 
protests  and  upon  which  the  importers'  claims  were  based. .  The  board 
expressed  the  opinion  that  the  merchandise  in  question  came  under 
paragraph  566  of  the  free  list,  but  held  that  the  collector's  classifi- 
cation must  stand,  inasmuch  as  no  claim  was  made  by  the  importers 
under  paragraph  566,  but  under  other  specified  provisions  of  the  act ; 
and  accordingly  the  board  affirmed  the  collector's  decision.  The  im- 
porters appealed  from  the  decision  of  the  Board  of  General  Appraisers 
to  the  Circuit  Court,  claiming  in  their  petition  to  the  court  that  the 
merchandise  was  free  of  duty  under  paragraph  566.  That  paragraph 
reads  thus : 

**566.  Grasses  and  fibres:    Istle  or  tampico  fibre,  jute.  Jute  butts,  manilla, 
rtsal  grass,  sunn  and  all  other  textile  grasses  or  fibrous  substances,   not 
<iressed  or  manufactured  in  any  manner  and  not  specially  provided  for  in  this 
act"    Section  2,  Free  List.  30  Stat.  198  [U.  S.  Comp.  St  1901,  p.  1684], 
e2C.C.A.— 2 
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In  the  court  below  the  government  contended  (as  it  does  here), 
first,  that  the  importers  upon  their  appeal  to  the  court  could  not  de- 
part from  or  amend  their  protests  against  the  classification  and  as- 
sessment by  the  collector  of  customs  by  setting  up  and  claiming  un- 
der a  paragraph  not  mentioned  or  referred  to  in  their  protests;  and, 
second,  that  the  bleached  wheat  stems  or  wheat  heads  could  not  be 
classified  properly  under  paragraph  566  of  the  act  of  1897,  and  that 
the  classification  by  the  collector  was  correct.  The  Circuit  Court, 
however,  held  that  the  protests  were  sufficient  to  enable  the  importers 
to  avail  themselves  of  paragraph  566,  and  that  the  classification 
should  be  made  under  that  paragraph;  and  the  court  entered  a  de- 
cree reversing  the  decision  of  the  Board  of  General  Appraisers  and 
in  favor  of  the  importers. 

The  fourteenth  section  of  the  act  of  June  10,  1890  (commonly  known 
as  the  ^'Customs  Administrative  Act"),  provides  that : 

"The  decision  of  the  collector  as  to  the  rate  and  amount  of  duties  chargeable 
upon  imported  merchandise,  including  all  dutiable  costs  and  charges  and  as 
to  all  fees  and  exactions  of  whatever  character  (except  duties  on  tonnage) 
shall  be  final  and  conclusiye  against  all  persons  interested  therein,  unless  the 
owner,  importer,  consignee,  or  agent  of  such  merchandise,  or  the  person  pay- 
ing such  fees,  charges  and  exactions  other  than  duties,  shall  within  ten  days 
after  'but  not  before'  such  ascertainment  and  liquidation  of  duties,  as  well 
in  cases  of  merchandise  entered  in  bond  as  for  consumption,  or  within  ten 
days  after  the  payment  of  such  fees,  charges  and  exactions,  if  dissatisfied 
with  such  decision  give  notice  In  writing  to  the  collector,  setting  forth  therein 
distinctly  and  speoltically  and  in  respect  to  each  entry  or  payment,  the  reasons 
for  his  objections  thereto,  and  if  the  merchandise  is  entered  for  consumption 
shall  pay  the  full  amount  of  the  duties  and  charges  ascertained  so  to  be  due 
thereon."    26  Stat.  137,  c.  407  [T.  S.  Oomp.  St.  1901,  p.  1933]. 

In  Re  Collector  of  Customs  (Sherman,  et  al.,  Importers)  55  Fed. 
2'j6,  5  C.  C.  A.  loi,  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  had  occasion  to  examine  and  pass  on  this  act,  and 
particularly  the  fourteenth  section  thereof,  and  the  court  held  that 
the  Board  of  General  Appraisers  cannot  go  outside  of  the  protest 
of  the  importer  against  an  assessment  by  the  collector,  and  find  that 
the  imported  goods  come  within  a  class  other  than  that  specified  in 
the  protest.  Speaking  for  the  court,  Judge  Wallace  there  observed 
that  Congress  had  reproduced  in  this  section  "the  identical  language 
as  to  the  terms  of  the  protest  in  the  previous  acts,  and  declared,  as 
explicitly  as  could  be  done  by  language,  that,  in  the  absence  of  such 
notice,  the  decision  of  the  collector  should  be  final  and  conclusive" ; 
and  he  added  that  "it  must  be  presumed  that  this  was  done  with  the 
full  understanding  of  the  settled  judicial  construction  of  the  provision 
under  the  previous  acts  of  Congress,  and  therefore. that  Congress  in- 
tended that  the  importer  should  be  bound  by  his  own  statement  of  the 
objections  to  the  collector's  decision,  and  should  not  be  permitted  to 
depart  from  it  by  alleging  subsequently  any  errors  of  fact  or  of  law 
not  substantially  brought  to  the  collector's  attention  by  the  terms  of 
the  notice."  Congress,  the  court  further  said,  "might  have  relieved 
the  importer  of  any  such  condition  as  a  prerequisite  to  his  recovery, 
if  it  had  seen  fit;  but  it  is  plain  that  it  intended  only  to  change  the 
nature  of  his  remedy,  without  enlarging  the  previously, existing  con- 
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(fitions  precedent  to  his  right  of  recovery."  These  views  appear  to  us 
to  be  sound. 

The  ruling  of  the  same  court  in  the  more  recent  case  of  Shaw  v. 
United  States,  122  Fed.  443,  is  not  inconsistent  with  the  opinion  and 
judgment  in  the  former  case.  In  the  latter  case,  by  an  obvious  mis- 
take, the  protest  referred  to  the  act  of  August  27,  1894,  c.  349,  §  i,  28 
Stat.  509,  which  had  been  superseded  by  the  act  of  1897.  The  pro- 
vision in  respect  to  the  importation  in  the  act  of  1897  was  identical 
with  the  provision  in  the  act  of  1894.  It  was  impossible  that  the  col- 
lector could  have  been  misled,  for  he  knew  that  the  importation  came 
under  the  act  of  1897. 

The  accepted  reasons  for  requiring  that  the  importer's  notice  to 
the  collector  shall  set  forth  ^'distinctly  and  specifically"  his  grounds  of 
objection  were  stated  by  Mr.  Justice  Curtis  in  Warren  v.  Peaslee,  2 
Curt.  231,  235,  Fed.  Cas.  No.  17,198.  Judge  Curtis  there  said  that  the 
act  "which  requires  a  protest  had  two  main  objects  in  view,  one  be- 
ing to  apprise  the  collector  of  the  objections  entertained  by  the  im- 
porter, before  it  should  be  too  late  to  remove  them,  if  capable  of  be- 
ing removed;  the  other,  to  hold  the  importer  to  those  objections 
which  he  then  contemplated,  and  on  which  he  really  acted,  and  pre- 
vent him,  or  others  in  his  behalf,  from  seeking  out  defects  in  the  pro- 
ceedings, after  the  business  should  be  closed,  by  the  payment  of  the 
money  into  the  treasury."  Upon  this  subject  Mr.  Justice  Clifford, 
speaking  for  the  court,  in  Davies  v.  Arthur,  96  U.  S.  148,  151,  24  L. 
Ed.  758,  said : 

"Protests  of  the  kind  must  contain  a  distinct  and  clear  specification  of  each 
TObstantlve  ground  of  objection  to  the  payment  of  the  duties.  Technical  pre- 
cision is  not  required;  but  the  objection  must  be  so  distinct  and  specific,  as, 
when  fairly  construed,  to  show  that  the  objection  taken  at  the  trial  was  nt 
the  time  in  the  mind  of  the  importer,  and  that  it  was  sufiSelent  to  notify  the 
collector  of  its  true  nature  and  character,  to  the  end  that  he  might  ascertain 
the  precise  facts,  and  have  an  opportunity  to  correct  the  mistake  and  cure 
the  defect,  if  It  was  one  which  could  be  obviated." 

These  principles  were  restated  by  the  Supreme  Court  in  Herrman 
V.  Robertson,  152  U.  S.  521,  14  Sup.  Ct.  686,  38  L.  Ed.  538,  and  in 
Presson  v.  Russell,  152  U.  S.  577,  14  Sup.  Ct.  728,  38  L.  Ed.  559,  and 
were  there  applied. 

As  we  read  the  case  of  United  States  v.  Salambier,  170  U.  S.  621. 
18  Sup.  Ct.  771,  42  L.  Ed.  1 167,  no  new  rule  in  respect  to  the  terms  of 
protest  was  thereby  enunciated.  On  the  contrary,  the  court  cited  its 
previous  decisions  (including" some  we  have  referred  to)  as  applicable 
to  the  act  of  June  10,  1890.  Salambier 's  Case  was  decided  upon  its 
special  facts.  His  protest  set  forth  "that  the  said  goods  under  ex- 
isting laws  are  dutiable  at  two  cents  per  pound,  and  the  exaction  of  a 
higher  rate  is  unjust  and  illegal."  The  only  thing  urged  against  this 
protest  was  that  it  did  not,  by  number  or  otherwise,  specify  the 
paragraph  relied  on.  The  omission  was  held  not  to  be  fatal.  Mr. 
Justice  Shiras,  speaking  for  the  court,  said : 

*The  collector  could  not  have  been  perplexed  by  the  omission  to  name  the 
»I>eciflc  paragraph  which  the  importer  sought  to  have  applied,  for  there  were 
but  two  paragraphs  besides  239  [Act  Oct.  1.  IMM),  c.  1244.  {j  1,  Schedule  E,  20 
Stat.  f)84J,  which  dealt  with  the  subject,  namely,  paragraphs  318  and  319 
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[section  1,  Schedule  Q,  26  Stat.  58S];  and  under  either  of  them  the  duty  was 
that  claimed  by  the  importer,  two  cents  per  pound." 

But  the  protests  in  question  here  not  only  failed  to  call  the  col- 
lector's attention  to  the  paragraph  which  it  is  now  claimed  governed, 
but  the  importers  based  their  objections  upon  other  specified  pro- 
visions of  the  act,  under  which  they  claimed  that  the  merchandise  was 
either  entitled  to  free  entry  or  was  subject  to  a  less  rate  of  duty  than 
the  collector  had  assessed.  Having  regard  to  the  terms  of  these  pro- 
tests, how  can  it  be  said  that  an  objection  which  is  grounded  upon 
a  paragraph  not  therein  mentioned  or  referred  to  was  at  the  time  in 
the  mind  of  the  importers,  or  that  it  was  so  "distinctly  and  specific- 
ally" brought  to  the  notice  of  the  collector  as  to  apprise  him  of  the 
*'true  nature  and  character"  of  the  objection,  "to  the  end  that  he 
might  ascertain  the  facts,  and  have  an  opportunity  to  correct  the 
mistake"? 

The  decision  in  Herrman  v.  Robertson,  supra,  touches  very  closely 
the  case  we  have  in  hand.  It  was  there  held  that  the  importer's  pro- 
test was  defective  and  insufficient  in  that  it  failed  to  point  out  or  sug- 
gest in  any  way  the  provision  which  actually  controlled,  and  in  ef- 
fect only  raised  the  question  which  of  two  clauses,  under  one  or  the 
other  of  which  it  was  assumed  that  the  importation  came,  should 
govern  as  being  most  applicable.  152  U.  S.  521,  14  Sup.  Ct.  686,  38 
L.  Ed.  538.  It  is  significant  that  in  the  opinion  in  United  States  v. 
Salambier  Mr.  Justice  Shiras  distinguished  the  protest  then  before  the 
court  from  the  protest  in  Herrman  v.  Robertson. 

Upon  the  whole  it  is  our  conclusion  that,  as  paragraph  566  was 
not  mentioned  or  suggested  in  the  protests  here  involved,  but  the  im- 
porters' claims  were  based  on  other  specified  clauses,  the  Board  of 
General  Appraisers  rightly  held  that  paragraph  566  was  not  avail- 
able to  the  importers,  and  we  think  that  the  decision  of  the  board  sus- 
taining the  action  of  the  collector  should  have  been  affirmed  by  the 
court. 

It  is  a  matter  of  no  moment  here  that  another  protest  by  these 
importers,  referring  to  paragraph  566,  was  before  the  Board  of  Gen- 
eral Appraisers  at  the  time  when  they  made  their  decision.  That  pro- 
test is  not  before  us,  nor  is  it  in  this  record.  At  what  date  it  was 
filed  does  not  appear.  It  is  not  shown  to  have  had  any  connection 
whatever  with  the  protests  which  are  the  subject  of  this  appeal.  Un- 
doubtedly it  related  to  another  importation,  and  concerned  a  distinct 
entry  made  at  a  different  time  from  the  entries  involved  here. 

Our  judgment  upon  the  main  question  in  this  appeal  being  with  the 
government,  we  deem  it  unnecessary  to  consider  the  other  question 
raised  by  the  government,  namely,  whether  paragraph  566  of  the  act 
of  1897  is  properly  applicable  to  this  merchandise. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  decision  of 
the  Board  of  United  States  General  Appraisers  is  affirmed. 
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026  Fed.  753.) 

JONES  V.  CYPHERS  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    November  24,  1908») 

No.  10. 

1.  PATEHT8— Devices  Brloxvoinq  in  Same  Art— Ventilating  Systems. 

Patents  covering  systems  of  ventilation  belong  In  the  same  art,  al- 
though they  may  apply  the  art  to  different  structures. 

I.  Same— ScTiT  for  Infrinobment— Plbadinq  Prior  Patents. 

Prior  patents  not  pleaded  cannot  be  availed  of  as  anticipations,  but 
they  are  admissible  in  evidence  as  showing  the  prior  art,  and  are  to  be 
considered  In  determining  whether,  In  view  of  such  art,  the  patent  In 
suit  discloses  Invention. 

8.  Same—Invbntion— Ventilation  of  Incubators. 

The  Jones  patent,  No.  586,088,  for  Improvements  In  Incubators,  claims 
1.  2,  3,  9,  and  14,  which  relate  to  a  system  of  ventilation  for  the  egg 
chamber,  In  which  the  draft  created  by  heating  an  outlet  pipe  is  used  to 
produce  a  positive  circulation  of  air  in  the  chamber,  are  void  for  lack 
of  patentable  invention;  being  merely  an  application  to  incubators  of 
devices  previously  known  in  the  art  of  ventilation,  and  applied  in  the 
ventilation  of  houses  and  rooms. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  New  Yorlc. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court,  Western  Dis- 
trict of  New  York,  on  pleadings  and  proofs,  dismissing  a  bill  brought 
for  alleged  infringement  of  United  States  letters  patentk  No.  586,088, 
issued  to  Walter  P.  Jones  July  6,  1897,  for  improvements  in  incuba- 
tors and  brooders. 

For  opinion  below,  see  115  Fed.  324. 

Claude  G.  Stephenson,  for  appellant. 
C.  Schuyler  Davis,  for  appellees. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  patent  contains  41  claims,  of 
which  Nos.  I,  2,  3,  9,  and  14  only  are  involved.  Briefly  stated,  the  in- 
vention disclosed  and  covered  by  these  claims,  as  described  by  com- 
plainant's expert,  consists  of  an  incubator  or  brooder  in  which  there 
are  incorporated  or  assembled  a  closed  chamber  having  a  fresh-air 
inlet,  means  for  heating  the  chamber,  which  includes  a  heating  device, 
and  an  exit  or  passage  connecting  the  chamber  with  the  heating  de- 
vice; the  combination  or  organization  of  the  elements  recited  being 
such  as  to  produce  or  cause  a  positive  circulation  of  air  within  and 
through  the  incubator  or  brooding  chamber,  by  reason  of  directing 
it  to  the  heating  device.  The  first  claim  may  be  quoted  as  fairly  rep- 
resenting the  subject-matter  of  the  five  claims  sued  upon : 

**(!)  An  Incubator  or  brooder  comprising  a  closed  chamber  having  a  fresh- 
air  inlet,  means  for  heating  the  chamber,  including  a  heating  device,  and  an 
«Ut-pipe  connecting  said  chamber  with  the  heating  device,  whereby,  owing 

T  2.  See  Patents,  vol.  38,  Cent  Dig.  8  542. 
^  Pleading  in  Infringement  suits,  see  note  to  Caldwell  v.  Powell,  19  C.  C  A. 
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to  the  draft  caused  by  such  heating  device,  a  positive  circulation  of  air 
within  the  incubator  or  brooder  is  produced,  substantially  in  the  manner 
described." 

Two  patents  were  put  in  evidence  by  the  defendants,  about  which 
much  testimony  has  been  taken,  and  upon  the  bearing  of  these  pat- 
ents upon  the  vaHdity  of  the  patent  in  suit  this  controversy  depends. 
One  of  these  is  No.  101,168,  March  22,  1870,  to  G.  F.  Shulze,  for  a 
^'system  of  heating  and  ventilating."  The  other  is  No.  504,544,  Sep- 
tember 5th,  to  WilHam  Vanderheyden,  for  a  sanitary  house.  The  dis- 
cussion is  very  much  simplified  by  the  concessions  which,  with  com- 
mendable frankness,  have  been  made  by  complainant's  expert  and 
counsel.  The  expert  concedes  that  the  heating  and  ventilating  ap- 
pliances disclosed  in  these  two  patents  are  substantially,  in  principle 
and  mode  of  operation,  like  the  corresponding  elements  of  the  claims 
of  the  Jones  patent ;  that  they  disclose  those  features  of  distinction 
which  tiie  board  of  examiners  found  novel  in  the  applicant's  device  as 
compared  with  the  patents  cited  by  the  examiners.  These  two  pat- 
ents were  not  cited  in  the  proceedings  in  the  patent  office.  The  con- 
cession is  broadly  stated  by  the  complainant's  expert  in  these  words: 
"If  the  Vanderheyden  patent  is  an  incubator,  no  substantial  novelty 
of  the  claims  under  consideration  can  be  maintained."  And  in  his 
oral  argument,  counsel  made  the  admission  that  if  Vanderheyden  and 
Shulze  were  in  an  analogous  art,  and  properly  cited  against  the  Jones 
patent,  the  validity  of  the  claims  in  suit  could  not  be  maintained. 
Both  expert  and  counsel,  however,  insist  that  it  cannot  be  so  cited, 
because  '^houses  and  incubators  cannot  correctly  and  beyond  contro- 
versy be  said  to  belong  to  analogous  arts."  The  statement  just  quot- 
ed, however,  does  not  meet  the  point.  Whether  houses  and  incuba- 
tors are  or  are  not  in  the  same  class  is  unimportant.  The  patent  in 
suit  deals  with  the  problem  of  ventilating  an  incubator;  the  two 
earlier  patents,  with  the  problem  of  ventilating  a  house  or  a  room; 
and  we  are  clearly  of  the  opinion  that  the  devising  of  systems  of  ven- 
tilation belongs  to  a  single  art,  whether  Such  systems  are  to  be  appHed 
to  a  hospital,  a  sewer,  a  ship's  hold,  a  cold-storage  box,  an  incubator, 
or  any  other  structure  where  circulation  of  air  is  sought  to  be  se- 
cured.   The  board  of  examiners  thus  expresses  it : 

"In  considering  the  problem  of  removing  vitiated  air  from,  and  suppljring 
frosli  nir  to.  an  incubator,  it  is  difficult  to  con(»eive  how  any  observing  in- 
dividual could  fail  to  apply  the  means  for  affecting  ventilation  in  iise  about 
him  in  his  house  and  in  the  rooms  in  which  he  lives." 

Under  the  decision  of  this  court  in  Briggs  v.  Duell,  93  Fed.  972, 
36  C.  C.  A.  38,  the  Vanderheyden  and  Shulze  patents  are  proper  cita- 
tions against  the  ventilating  claims  of  the  patent  in  suit. 

These  two  patents  were  not  set  up  in  the  answer,  and  cannot,  there- 
fore, be  availed  of  as  an  anticipation  to  invalidate  the  claim  upon  the 
ground  of  want  of  novelty.  Grier  v.  Wilt,  120  U.  S.  429,  7  Sup.  Ct. 
718,  30  L.  Ed.  712.  But  they  are  admissible  in  evidence  as  showing 
the  state  of  the  prior  art ;  and  when  the  court,  advised  as  to  the  prior 
art,  reaches  the  conclusion  that  the  improvement  on  such  prior  art 
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described  in  the  patent  sued  on  did  not  embody  or  require  invention, 
and  was  not  patentable,  it  is  the  duty  of  the  court  to  dismiss  the 
cause  on  that  ground.  "The  question  whether  the  invention  which  is 
the  subject-matter  in  controversy  is  patentable,  or  not,  is  always  open 
to  the  consideration  of  the  court,  whether  the  point  is  raised  by  an- 
swer or  not."  Slawson  v.  Grand  St.  R.  R.,  107  U.  S.  652,  2  Sup.  Ct. 
663,  27  L.  Ed.  576;  Mahn  v.  Harwood,  112  U.  S.  358,  6  Sup.  Ct. 
451,  28  L.  Ed.  665 ;  Hendy  v.  Miners'  Ironworks,  127  U.  S.  375,  8 
Sup.  Ct.  1275,  32  L.  Ed.  207. 

In  view  of  the  concessions  of  the  complainant — concessions  which 
the  Vanderheyden  and  Shulze  patents  constrained  him  to  make — 
there  is  clearly  no  patentable  invention  in  applying  their  ventilating 
devices  to  an  incubator  and  brooder. 

The  decree  of  the  Circuit  Court  is  affirmed 


(127  Fed.  1.) 

LAND  TITLE  &  TRUST  OO.  v.  ASPHALT  CO.  OF  AMERICA.     HARRITY 
et  al.  V.  NATIONAL  ASPHALT  (  O.     LAND  TITLE  &  TRUST  CO.    * 
v.  TATNALL  et  al.    EQUITABLE  TRUST  CO.  v.  SAME. 

(Carcult  Court  of  Appeals,  Third  Circuit    December  18,  1903.) 

No.  30. 

t  Corporations— Default  in   Payment  of   Bonds— Right  of  Trustee  to 
Foreclose. 

A  trust  company,  as  trustee  for  the  bondholders  of  a  corporation,  had 
in  its  possession  a  fund  on  which  it  was  authorized  to  draw  for  paying 
Interest  on  the  bonds  in  case  of  default  by  the  corporation,  which  was 
in  such  case  bound  by  its  agreement  to  replace  the  sum  so  withdrawn 
within  a  year.  The  trustee  made  two  Interest  payments  from  the  fund, 
and  they  were  not  restored  by  the  corporation,  which  was  in  fact  in- 
solvent. Held,  that  the  trustee  was  Justified  in  foreclosing  the  security 
it  held  for  the  bondholders,  and  was  not  bound  to  wait  until  the  fund 
was  exhausted. 
8.  Same— Powers  of  Trustee— Construction  of  Trust  Agreement. 

Where  an  agreement  pledging  securities  to  a  trustee  to  secure  pay- 
ment of  bonds  by  a  corporation  provided  that  in  case  of  Its  default  the 
trustee  might  Institute  such  legal  proceed hijrs  as  might  be  advised  by 
counsel,  the  trustee  was  entitled  to  maintain  a  suit  In  e<iulty  to  fore- 
close and  have  the  securities  sold  by  order  of  the  court,  notwithstanding 
another  provision  giving  it  a  power  of  sale. 
8.  Same— Insolvency— Discretion  of  Court  to  Direct  Sale  of  Assets. 

Where  the  receivers  appointed  for  a  corporation  on  the  ground  of  its 
insolvency,  who  represented  both  creditors  and  stoelvholders,  without 
fraud  or  collusion  refused  to  opjwse  an  application  by  the  trustee  for 
its  mortgage  bondholders  to  have  all  of  its  mortgaged  assets  sold  and 
applied  to  the  payment  of  the  mortgage  debt,  deeming  such  action  for 
the  best  interest  of  all  concerned,  and  the  court  decreed  such  sale,  its 
action  will  not  be  set  aside  on  objection  of  a  single  stockholder  on  the 
ground  that  there  had  been  no  such  default  as  to  render  the  principal 
of  .the  debt  collectible  when  two  of  the  five  defaults  alleged  were  admitted 
to  be  true  defaults,  and  to  a  large  amount,  and  justified  the  proceeding  by 
the  trustee  of  the  mortgage. 
4.  Same— FoRBCLOSURB  Suit— Intervention  by  Stockholders. 

Allegations  in  a  petition  of  intervention  sought  to  be  tiled  by  a  stock- 
holder of  an  insolvent  corporation  in  a  suit  by  the  trustee  for  its  bond- 
holders to  foreclose  held  insufiicient  to  charge  the  complainant  with 
fraud  or  conspiracy. 
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5.  Samb. 

A  court  of  equity,  having  possession,  through  its  receivers,  of  the 
property  of  an  insolvent  corporation,  is  not  required  to  permit  a  stock- 
holder to  intervene  in  a  foreclosure  suit  brought  by  the  trustee  for  its 
bondholders  for  the  purpose  of  requiring  the  trustee  to  enforce  the  lia- 
bility of  the  stockholders  for  unpaid  Installments  on  their  stock,  instead 
of  foreclosing  Its  security.  The  court  in  such  case  has  full  power  to 
order  calls  made  on  the  stockholders  if,  in  its  judgment,  such  action  is 
for  the  best  interest  of  the  creditors  and  stockholders;  but  its  discretion 
is  not  subject  to  control  by  individual  stockholders,  nor  is  it  required 
to  permit  them  by  interventions  to  interfere  with  its  administration  of 
the  property. 

8.  Same— MoRTOAGB— Right  of  Tbustbb  to  Foreclosb. 

The  right  of  the  trustee  for  mortgage  bondholders  of  a  corporation 
to  foreclose  and  sell  the  security  on  default  by  the  corporation  cannot 
be  affected  by  the  fact  that  the  corporation  has  power  to  make  calls 
on  its  stockholders  for  unpaid  installments  which  power  it  fails  or  re- 
fuses to  exercise. 

7   Same. 

The  fact  that  foreclosure  proceedings  against  a  corporation  which  is 
admittedly  insolvent  were  instituted  by  the  mortgage  trustee  at  the  In- 
.  stance  of  a  committee  representing  a  majority  of  the  bondholders  and 
also  of  the  stockholders,  who  desired  such  action  in  furtherance  of  a 
plan  of  reorganization,  is  not  sufficient  to  sustain  a  charge  of  conspiracy 
or  fraud  against  the  trustee  made  by  a  minority  stockholder. 

8.  Same— FoKECLOsuRB  Suit— Proof  of  Claims. 

Where  the  entire  bonded  Indebtedness  of  an  insolvent  corporation  was 
proved  in  a  suit  to  foreclose  by  the  trustee  in  its  own  name,  for  the 
benefit  of  all  of  its  certificate  holders,  as  was  proper  under  the  trust 
agreement,  it  was  not  error  for  the  receivers  or  the  court  to  refuse  to 
receive  proof  of  the  claim  of  an  individual  certificate  holder. 

9.  JuRiSDicnoN    OF   Federal   Courts— Subjbct-Matter    of    Suit— Remedy 

Given  by  State  Statute. 

Section  65  of  the  New  Jersey  corporation  act  (Laws  1896,  p.  298), 
which  authorizes  a  suit  by  a  creditor  or  stockholder  against  any  cor- 
poration which  shall  have  become  insolvent  or  suspended  its  ordinary 
business  for  want  of  funds  to  carry  on  the  same,  to  enjoin  the  cor- 
poration, its  officers  and  agents,  from  exercising  any  of  its  privileges  and 
franchises  or  transferring  its  property  and  for  the  appointment  of  a 
receiver,  creates  a  right  which  may  be  enforced  by  a  suit  in  a  federal 
court  having  jurisdiction  of  the  parties  on  Its  equity  side,  but  such 
court  will  follow  its  own  equitable  procedure  in  granting  the  substan- 
tial relief  given  by  the  statute. 

10.  Appealable  Ohders- Denying  Leave  to  Intervene. 

An  order  denying  the  application  of  one  not  a  party  for  leave  to  inter- 
vene when  discretionary  with  the  court  Is  not  an  adjudication  of  any 
substantive  right,  and  Is  not  a  final  order  from  which  an  appeal  will  lie. 

11.  Same— Discretionary  Orders. 

An  order  refusing  to  entertain  an  appeal  from  the  decision  of  receiv- 
ers with  referenop  to  proof  of  a  claim  before  them,  where  it  was  dis- 
cretionary, and  did  not  deprive  the  claimant  of  any  substantial  right, 
is  not  appealable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

See  114  Fed.  484,  121  Fed.  192,  587. 

Nathan  Byers,  for  appellant. 

Julien  T.  Davies,  A.  H.  Wintersteen,  and  John  G.  Johnson,  for  ap- 
pellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 
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GRAY,  Circuit  Judge.    These  appeals  were  taken  as  follows  from : 

(i)  The  decree  or  order  of  April  3,  1903,  denying  the  appellant's 

petition  for  leave  to  intervene  in  the   foreclosure  suit  against  the 

Asphalt  Company  of  America,  the  third  of  the  above-entitled  causes,  as 

a  stockholder  of  that  company,  and  to  defend  the  same. 

(2)  The  decree  or  order  of  July  6,  1903,  denying  the  appellant's  pe- 
tition, appeahng  from  the  determination  of  the  receiver,  in  the  above 
consolidated  cause,  not  to  include  in  his  report,  filed  June  4,  1903, 
petitioner's  claim  as  a  holder  of  a  collateral  gold  certificate  issued  by 
the  Land  Title  &  Trust  Company  to  him  as  trustee  of  the  debt  owed 
to  it  by  the  Asphalt  Company  of  America,  and  for  the  security  of  which 
the  said  trustee  held  the  stocks  of  certain  constituent  companies. 

(3)  The  decree  or  order  of  July  20,  1903,  denying  the  appellant's 
petition  to  intervene  in  the  above-entitled  consolidated  cause,  as  stock- 
holder and  creditor  of  the  Asphalt  Company  of  America. 

The  statements  of  fact,  so  far  as  they  are  imcontroverted  and  dis- 
closed by  the  records  in  these  three  appeals,  and  necessary  to  the  under- 
standing of  the  litigation  out  of  which  they  grew,  are,  in  outline,  as 
follows : 

The  Asphalt  Company  of  America,  a  New  Jersey  corporation,  was 
organized  in  July,  1899,  with  an  authorized  capital  of  $30,000,000,  rep- 
resented by  600,000  shires  of  the  par  value  of  $50  each.  It  was  or- 
ganized to  acquire,  and  did  thereafter  acquire,  the  stock  of  certain  other 
so-called  "constituent  companies,"  and  caused  to  be  given  in  exchange 
therefor,  collateral  gold  certificates,  amounting  in  the  aggregate  to 
$29,900,700  issued  by  the  Land  Title  &  Trust  Company,  as  trustee,  to 
which  the  Asphalt  Company  of  America  had  theretofore  conveyed,  by 
way  of  pledge  or  mortgage,  as  security  for  said  certificates,  all  of  the 
said  stocks  of  the  said  constituent  companies,  together  with  all  income 
and  dividends  to  be  derived  therefrom.  Said  company  also  issued  its 
entire  capital  stock,  on  each  share  of  which  $10  was  paid. 

Chi  May  3,  1900,  the  National  Asphalt  Company  was  organized  un- 
der the  laws  of  the  state  of  New  Jersey,  with  an  authorized  capital 
stock  of  $15,000,000.  On  August  15,  1900,  its  certificate  of  incorpora- 
tion was  amended ;  its  capital  stock  was  increased  to  $22,000,000,  con- 
sisting of  440,000  shares  of  the  par  value  of  $50  each,  of  which  200,000 
shares  were  preferred  and  240,000  shares  were  common  stock.  Pur- 
suant to  a  proposal  made  by  the  said  National  Asphalt  Company  to 
the  stockholders  of  the  Asphalt  Company  of  America,  dated  September 
13,  1900,  and  accepted  by  the  holders  of  a  large  majority  of  the  stock 
of  said  company,  596,252  of  its  shares  were  duly  acquired  by  the  Na- 
tional Asphalt  Company,  according  to  the  terms  of  said  proposal.  In 
consideration  of  the  premises,  and  of  the  obligations  of  the  National 
Asphalt  Company,  under  said  proposal,  a  tripartite  agreement  was 
executed  on  December  31,  1900,  between  the  Asphalt  Company  of 
America,  the  National  Asphalt  Company  and  the  Land  Title  &  Trust 
Company.  Under  said  agreement,  the  Asphalt  Company  of  America 
deposited  with  its  trustee,  the  Land  Title  &  Trust  Company,  the 
$6,000,000  fund,  representing  its  entire  capital  stock  then  paid  in, 
being  all  of  its  assets  not  theretofore  pledged  by  it  under  its  conveyance 
of  July  15,  1899,  ^^^  the  Land  Title  &  Trust  Company  accepted  the 
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deposit  of  said  fund  and  agreed  to  apply  it,  under  certain  conditions, 
to  the  payment  of  interest  on  the  collateral  gold  certificates,  if  not 
otherwise  paid.  The  National  Asphalt  Company,  by  said  agreement, 
pledged  itself  to  replace  any  sums  drawn  from  said  fund,  as  set  forth 
in  its  proposal,  and  the  Asphalt  Company  of  America  agreed  that  it 
would  replace,  within  one  year  from  the  time  of  such  withdrawal, 
any  sum  thus  withdrawn. 

The  Asphalt  Company  of  America  furthermore  agreed  in  said 
tripartite  agreement  to  pay  $300,000  annually  to  the  trustee,  as  a  sink- 
ing fund  for  said  collateral  gold  certificates,  instead  of  a  sum  not  less 
than  $25,000  a  year,  and  not  to  exceed  $100,000  a  year,  as  required 
by  said  instrument  of  pledge  or  mortgage  of  July  15,  1899. 

Shortly  after  the  proposal  of  September  13,  1900,  to  wit,  on  or 
about  November  i,  1900,  before  the  execution  of  the  tripartite  agree- 
ment, the  appellant  filed  a  bill  of  complaint  in  the  Court  of  Chancery 
of  the  state  of  New  Jersey,  seeking  to  enjoin  the  carrying  out  of  said 
proposal,  and  made  a  motion  for  a  temporar>'  injunction.  The  court, 
after  hearing,  denied  him  the  relief  asked  for.  From  this  decree,  no 
appeal  was  taken. 

On  or  about  January  i,  1901,  the  said  Asphalt  Company  of  America 
paid  to  the  said  trustee  under  the  tripartite  agreement  for  sinking  fund 
purposes,  $300,000. 

On  the  1st  day  of  April,  1901,  by  the  terms  of  the  agreement  dated 
July  15,  1899,  the  Asphalt  Company  of  America  became  bound  to  pay 
to  the  Land  Title  &  Trust  Company,  for  the  benefit  of  the  holders  of 
the  said  collateral  gold  certificates,  the  sum  of  $745,768.86,  as  a  semi- 
annual installment  of  interest,  and  in  case  of  default  by  the  said  Asphalt 
Company  of  America,  by  virtue  of  said  agreement  of  December  31, 
ipoo,  the  National  Asphalt  Company  became  bound  to  pay  to  the  said 
The  Land  Title  &  Trust  Company,  trustee  as  aforesaid,  for  the  benefit 
of  the  holders  of  said  collateral  gold  certificates,  the  said  amount  of 
$745,768.86.  Neither  the  said  Asphalt  Company  of  America  nor  the 
said  National  Asphalt  Company  made  payment  to  the  said  trustee  on 
account  of  this  obligation,  and  accordingly  the  said  trustee,  on  the  said 
1st  day  of  April,  1901,  appropriated  from  the  fund  of  $6,000,000  de- 
posited with  it  under  and  pursuant  to  the  said  last-mentioned  agree- 
ment, the  sum  of  $745,768.86,  and  applied  the  same  to  meet  the  semi- 
annual payments  then  due  on  said  collateral  gold  certificates.  It  is  al- 
leged that  $560,000,  on  account  of  this  payment  due  April  i,  1901,  was 
afterwards  paid  by  the  Asphalt  Company  of  America  to  the  Land  Title 
&  Trust  Company,  leaving  unreimbursed  the  sum  of  $185,768.86, 
taken  out  of  the  $6,000,000  guaranty  fund,  which  remains  unpaid. 

On  October  i,  1901,  the  Asphalt  Company  of  America,  by  the 
terms  of  said  mortgage  agreement  of  July  15,  1899,  became  bound  to 
pay  to  the  said  The  Land  Title  &  Trust  Company,  for  the  benefit  of 
the  holders  of  the  collateral  gold  certificates,  the  sum  of  $745,768.86, 
but  default  was  made  in  said  payment,  and  the  said  National  As- 
phalt Company,  which  thereupon  became  bound  to  pay  the  same  upon 
its  guaranty,  also  defaulted,  and  no  part  of  the  same  has  since  been 
paid  by  either  the  Asphalt  Company  of  America  or  by  the  National 
Asphalt  Company.    Accordingly,  the  Land  Title  &  Trust  Company, 
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under  the  terms  of  the  tripartite  agreement  of  December  31,  1900, 
appropriated  from  the  fund  of  $6,000,000  deposited  with  it,  pursuant 
to  said  last-mentioned  agreement,  the  sum  of  $745,768.86,  and  ap- 
pUed  the  same  to  meet  the  semiannual  payments  then  due  upon  said 
collateral  gold  certificates.  The  Asphalt  Company  of  America  there- 
upon became  bound  to  replace  and  repay  to  the  said  The  Land  Title 
&  Trust  Company,  within  one  year  from  October  i,  1901,  with  in- 
terest, said  sum  of  $745,768.86,  appropriated  as  aforesaid  to  meet  the 
said  semiannual  payments  upon  said  collateral  gold  certificates.  This 
it  has  hitherto  failed  to  do. 

December  28,  1901,  the  Land  Title  &  Trust  Company,  being  a 
corporation  organized  under  the  laws  of  the  state  of  Pennsylvania, 
filed  its  bill  of  complaint  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  New  Jersey,  against  the  Asphalt  Company  of 
America,  as  a  corporation  organized  imder  the  laws  of  the  said  state 
of  New  Jersey. 

After  asserting  the  organization  of  the  Asphalt  Company  of  Amer- 
ica, its  issue  of  stock  and  the  creation  of  the  trust  in  the  Land 
Title  &  Trust  Company,  for  the  purpose  of  securing  the  payment  of 
the  principal  and  interest  of  the  collateral  gold  certificates,  as  herein- 
before stated,  and  the  organization  of  the  National  Asphalt  Company, 
and  its  acquirement  under  its  proposal  of  596,252  shares  of  the  As- 
phalt Company  of  America,  out  of  a  total  issue  of  600,000  shares, 
and  the  provisions  of  the  tripartite  agreement  above  referred  to,  al- 
leges the  defaults  of  the  said  Asphalt  Company  of  America  as  above 
stated,  and  that  in  consequence  thereof,  it  was  subject  to  the  follow- 
ing liabihties  due  or  shortly  to  mature,  for  which  it  is  directly  liable: 

Due  to  Bald  complainant  for  the  replacement  of  money  with- 
drawn from  the  $6,000,000  ^aranty  fund,  on  April  1,  1901, 
under  and  pursuant  to  the  sixth  clause  of  the  agreement  dated 
December  31,  1900,  without  computation  of  interest $    185,768  86 

Due  to  said  complainant,  as  trustee,  to  replace  money  withdrawn 
from  the  $6,000,000  guaranty  fund,  on  October  1,  1901,  under 
and  pursuant  to  the  sixth  clause  of  the  agreement  of  Decem- 
ber 31,  1900,  without  computation  of  interest 745,768  86 

Due  to  said  complainant,  as  trustee,  on  account  of  the  sinking 
fund  payment  upon  the  Collateral  Gold  Certificates  of  the 
Asphalt  Company  of  America,  maturing  January  1,  1002,  as 
provided  in  clauses  4  and  7  of  the  agreement  dated  December 
31.  1900      300,000  00 

Total    $1,231,537  72 

In  addition  to  the  above,  the  bill  avers  that,  by  reason  of  the 
agreements  and  collateral  gold  certificates  above  mentioned,  the  As- 
phalt Company  of  America  is  subject  to  future  and  contingent  lia- 
bilities of  large  amount,  the  extent  of  which  cannot  be  precisely  esti- 
mated. It  is  also  averred  that  the  Asphalt  Company  of  America  had 
other  liabilities  outstanding,  consisting  of  bills  payable  and  due  to 
companies  in  which  the  said  Asphalt  Company  of  America  is  inter- 
ested as  stockholder,  and  also  accounts  payable  to  said  companies,  the 
aggregate  of  which  exceeds  $650,000. 

The  insolvency  of  the  said  Asphalt  Company  of  America  is  aver- 
red, and  that  it  is  without  funds  to  meet  its  obligations  as  afore- 
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said.  By  reason  thereof,  the  bill  avers  that  the  directors  of  said 
company  are  prohibited  by  the  laws  of  New  Jersey  from  selling,  con- 
veying, assigning  or  transferring,  any  of  its  estate,  effects,  choses  in 
action,  goods,  chattels,  rights,  credits,  lands  or  tenements.  "That 
on  account  of  the  nature  of  the  business  of  said  Asphalt  Company  of 
America,  and  character  and  amount  pf  its  assets  and  liabilities,  it  is 
impossible  for  the  board  of  directors  of  said  corporation  to  take  any 
steps  to  satisfy  the  claims  of  any  of  its  creditors,  or  to  protect  the 
interests  of  its  stockholders,  or  in  any  manner  to  administer  its 
business  without  selling,  conveying,  transferring,  or  assigning  some  of 
its  property,  and  that  by  reason  of  the  prohibition  aforesaid,  con- 
tained in  the  statutes  of  New  Jersey,  the  directors  of  said  corporation 
are,  in  effect,  deprived  of  all  power  over  its  affairs,  except  for  safe 
custody  of  its  assets,  until  such  time  as  the  court  shall  direct  the  ad- 
ministration thereof  by  a  receiver  or  receivers  or  trustees  for  that 
purpose  appointed."  That  complainant,  therefore,  has  filed  its  bill 
in  behalf  of  itself  and  all  other  creditors  of  said  Asphalt  Company  of 
America,  who  may  come  in,  etc.,  having  no  adequate  remedy  at  law 
for  its  grievances  stated.     It  prays  for  equitable  relief. 

(i)  That  the  said  Asphalt  Company  of  America  may  be  decreed  to* 
be  insolvent,  arid  that  a  writ  of  injunction  may  issue  out  of  and  under 
the  seal  of  the  court,  restraining  the  said  corporation,  its  officers  and 
agents,  from  exercising  any  of  its  privileges  or  franchises,  or  froin 
collecting  or  receiving  any  debts,  or  from  paying  out  or  disposing; 
of  any  of  its  funds,  property,  or  assets,  as  prohibited  by  the  said  New 
Jersey  statute. 

(2)  That  the  court  appoint  a  receiver  or  receivers  of  said  cor- 
poration,  in  behalf  of  its  creditors  and  stockholders,  according  to  the 
form  of  the  statute  of  New  Jersey  in  such  case  made  and  provided^ 
with  full  power  and  authority  to  demand,  sue  for,  collect,  receive^ 
and  take  into  possession  all  the  goods,  chattels,  rights  and  credits 
and  property  of  every  description  of  the  said  corporation,  with  all 
the  incidental  powers  ordinarily  vested  in  receivers  in  like  cases,  and 
with  full  power  and  authority  to  exercise  all  right  of  ownership  in 
respect  to  the  shares  of  stock  owned  by  and  registered  in  the  name 
of  said  corporation,  and  to  collect  and  receive  the  dividends,  income 
and  profits  therefrom,  and  to  apply  the  same  in  accordance  with  the 
orders  and  decrees  of  the  court. 

"(3)  That  the  rights  of  complainant  and  all  other  creditors  of 
the  said  Asphalt  Company  of  America  may  be  ascertained,  and  that 
the  court  fully  administer  the  fund  in  which  complainant  is  inter- 
ested, being  the  entire  assets  and  income  of  said  corporation,  and  for 
that  purpose,  marshal  all  its  assets  and  ascertain  the  several  and 
respective  Hens  and  priorities  existing  on  each  and  every  part  there- 
of, and  decree  and  enforce  the  rights,  liens  and  equities  of  all  the 
creditors  of  said  Asphalt  Company  of  America,  as  the  same  may  be 
finally  ascertained  by  them,  uoon  interventions  or  applications  of 
every  such  creditor  or  lienor."  And  further,  for  such  other  relief 
as  the  nature  of  the  case  may  require,  and  as  may  be  agreeable  to 
equity. 
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On  the  28th  of  December,  1901,  the  Asphalt  Company  of  America, 
the  defendant  in  the  foregoing  suit,  appeared  by  its  soUcitors,  and 
filed  its  answer  to  the  bill  of  complaint  of  the  Land  Title  &  Trust 
Company,  admitting  all  the  averments  of  said  bill;  that  it,  the  de- 
fendant, was  insolvent,  and  was  without  funds  to  meet  its  obligations 
as  they  should  respectively  mature,  and  that  the  future  and  con- 
tingent liabilities  of  defendant  were  large,  and  recognized  that  in 
its  insolvent  position,  it  was  prohibited  by  the  laws  of  the  state  of 
New  Jersey  from  making  any  application  of  its  assets  as  a  prefer- 
ential payment  on  any  of  the  obligations  referred  to  in  said  bill,  and 
that  by  reason  of  its  said  insolvency,  its  directors  were  prohibited 
by  the  laws  of  New  Jersey  from  selling,  assigning  or  transferring 
its  property  or  assets,  as  in  the  said  bill  of  complaint  is  set  forth. 

Defendant  further  joined  in  a  prayer  that  a  decree  of  insolvency 
be  entered,  and  that  a  receiver  be  appointed  by  the  court  to  take 
charge  of  its  property  and  assets  for  the  benefit  of  its  creditors  and 
stockholders.  On  the  said  28th  day  of  December,  1901,  the  court 
below,  on  the  reading  of  the  bill  of  complaint  and  affidavits  in  sup- 
port of  the  same,  and  the  answer  of  the  defendant,  duly  filed,  and 
the  hearing  of  complainant's  motion  for  an  injunction  and  the  ap- 
pointment of  receivers,  made  its  interlocutory  decree  that,  being  sat- 
isfied with  the  sufficiency  of  the  application  of  complainant,  and  of 
the  truth  of  the  allegations  contained  in  said  bill  of  complaint,  a  writ 
of  injunction  forthwith  issue  out  of  and  under  the  seal  of  the  court, 
restraining  the  said  corporation,  its  officers,  directors,  agents  or 
employes,  from  exercising  any  of  its  privileges  or  franchises,  or 
from  doing  any  of  the  things  forbidden  by  the  New  Jersey  statute 
above  referred  to,  to  be  done.  Also  that  receivers  be  appointed  of 
all  the  property,  real,  personal  and  mixed,  of  the  defendant,  the  As- 
phalt Company  of  America,  wheresoever  situated,  and  all  its  fran- 
chises, rights,  privileges  and  effects,  more  particularly  set  forth  in  the 
decree,  and  with  the  powers  and  authorities  usually  conferred  upon 
receivers  in  such  cases,  for  the  proper  protection  of  the  property  and 
trusts  vested  in  them.  After  the  receivers  had  been  appointed,  as 
aforesaid,  about  January  27,  1902,  the  appellant,  Harry  C.  Spinks, 
applied  by  petition  for  leave  to  intervene  in  the  said  suit,  as  recited 
by  him  in  one  of  the  petitions  now  before  this  court.  The  court 
denied  this  application,  and  no  appeal  was  taken  therefrom.  114 
Fed.  484. 

On  December  8,  1902,  the  Land  Title  &  Trust  Company  filed  a 
bill,  or  petition  in  the  nature  of  a  bill,  to  foreclose  the  mortgage  or 
pledge  made  to  it  by  the  Asphalt  Company  of  America,  to  secure 
the  collateral  gold  certificates,  exceeding  $29,000,000  in  amount. 
This  bill  set  up  the  defaults  in  the  payment  of  obligations  of  the  de- 
fendant company  to  the  amount  of  $2,723,075.44,  stating  provisions 
in  the  agreements  of  July  15,  1899,  and  December  31,  1900,  author- 
izing the  resort  by  the  trustee  to  the  court  for  relief,  demands  upon 
the  defaulted  companies  and  the  receivers  thereof  for  payment  of  the 
defendant's  debt,  the  continuance  of  such  default,  subsequent  to  such 
demands,  and  requests  from  holders  of  the  collateral  gold  certificates. 
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(for  which  the  securities  held  by  the  trustee  were  pledged)  for  pro- 
ceedings to  be  taken  in  protection  of  their  interests.'  All  the  aver- 
ments of  the  bill  were  admitted  by  the  receivers,  in  their  answer,  to 
be  true.  This  admission  by  the  receivers  must  be  considered  in  the 
matter  before  us,  as  of  important  significance,  as  it  is  the  aditiis- 
sion  made  by  officers  of  the  court,  appointed  independently  of  the 
interests  involved,  and  presumably  after  due  inquiry  and  considera- 
tion of  all  the  material  facts  alleged  in  the  bill  and  proceedings  under 
which  said  receivers  were  originally  appointed.  This  answer  was 
filed  February  14,  1903.  Prior  thereto,  to  wit,  January  2,  1903,. 
Spinks,  the  appellant,  states  that  he  requested  the  said  receivers 
in  writing  to  set  up,  in  answer  to  the  bill  of  the  Land  Title  &  Trust 
Company,  certain  specified  defenses  fully  set  forth  in  the  proposed 
answer  and  affidavits  annexed  to  his  petition  for  intervention,  and 
that  the  receivers  refused  to  set  up  said  defenses.  On  January  14, 
Spinks  filed,  in  the  court  below,  a  petition  of  appeal  from  the  deci- 
sion of  the  receivers  not  to  adopt  his  proposed  answer,  and  on  the 
following  February  13th,  this  appeal  was  dismissed  by  the  court  be- 
low, with  an  opinion,  stating  the  reasons  for  so  doing,  (reported  in 
121  Fed.  192).  More  than  a  month  after  the  filing  of  the  answer  of 
the  receivers  of  the  Asphalt  Company  of  America,  as  hereinbefore 
stated,  to  wit,  on  March  18,  1903,  the  appellant  filed  a  petition  in  the 
court  below,  for  leave  to  intervene  and  answer  the  said  bill  of  fore- 
closure of  the  Land  Title  &  Trust  Company,  with  the  defenses  al- 
ready set  out  in  his  written  request  to  the  receivers  January  2d,  and 
also  in  his  petition  of  appeal  to  the  court  below,  from  the  decision  of 
the  receivers  above  referred  to.  Upon  this  petition  for  intervention, 
a  rule  was  issued  to  show  cause  on  March  30,  1903.  This  rule  was 
accordingly  heard,  counsel  on  both  sides  appearing,  and  on  April 
3,  1903,  it  was  ordered  by  the  court  that  the  prayer  of  said  petition 
be  denied.  From  this  order,  an  appeal  was  taken  by  the  petitioner, 
Harry  C.  Spinks,  and  will  be  referred  to  as  the  first  of  the  appeals 
now  before  this  court. 

Prior  to  the  filing  of  appellant's  petition  for  intervention,  to  wit,  Feb- 
ruary 16,  1903,  an  order  was  w^de  by  the  court  below,  consolidating 
the  four  suits  in  the  caption,  in  all  of  which  the  Land  Title  &  Trust 
Company  was  asserting  a  prior  lien  on  certain  assets.  On  February 
23,  1903,  an  order  was  made,  referring  the  claim  of  the  Land  Title  & 
Trust  Company,  in  the  consolidated  suit,  to  a  special  master,  to  ascertain 
and  report  the  amount  of  principal  and  interest  of  the  collateral  gold 
certificates  of  the  Asphalt  Compaay  of  America  outstanding,  and  also 
the  collateral  gold  certificates  of  the  National  Asphalt  Company,  and 
the  amounts  due  and  to  become  due  thereon  for  semiannual  payments, 
and  to  report  and  ascertain  what  securities  are  held  by  the  Land  Title 
&  Trust  Company  and  the  Equitable  Trust  Company  for  the  security 
of  said  certificates,  in  what  manner  they  are  pledged,  and  how  they 
could  be  sold  to  the  best  advantage.  On  the  coming  in  of  the  reports 
of  the  special  master,  first  and  supplemental,  the  court  below,  on  April 
3d,  entered  its  decree  of  sale  in  accordance  with  the  recommendations 
of  said  reports,  directing  publication  of  notice  of  sale,  and  that  the 
receiver  should  publish  notice  to  creditors  of  the  Asphalt  Company  of 
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America  to  present  their  claims,  etc.  On  May  14th,  the  appellant 
states  that  he  filed  with  the  receiver  his  proof  of  claim  as  a  creditor 
of  the  Asphalt  Company  of  America,  which  claim  the  receiver  declined 
to  report  to  the  court,  on  the  ground  that  the  Land  Title  &  Trust  Com- 
pany had  filed  a  claim  on  behalf  of  all  the  outstanding  collateral  gold 
certificates,  including  those  held  by  the  appellant.  On  May  15th,  sale 
was  had  of  the  pledged  securities,  pursuant  to  the  decree,  and  on  the 
i8th  of  May,  decree  was  entered  confirming  said  sale.  The  terms  of 
sale  were  complied  with  prior  to  June  3d,  and  all  the  property  included 
in  the  sale  was  invested  in  the  General  Asphalt  Company.  The  re- 
port of  the  receiver  of  claims  against  the  Asphalt  Company  of  America, 
was  filed  on  June  4th,  and  on  June  15th,  a  decree  was  entered  confirm- 
ing said  receiver's  report,  and  directing  distribution.  On  July  3d, 
Spinks  filed  in  the  court  below  a  petition  of  appeal  from  the  determina- 
tion of  the  receiver  not  to  allow,  his  claim  as  a  creditor  of  the  Asphalt 
Company  of  America,  and  on  July  6th,  said  petition  was  dismissed 
by  that  court.  From  the  order  dismissing  the  petition,  an  appeal  has 
been  taken  to  this  court,  and  will  be  referred  to  as  the  second  of  the  ap- 
peals now  before  us. 

On  July  20,  1903,  Spinks  filed  a  petition  to  intervene  in  the  consoli- 
dated cause,  and  set  aside  the  decree  of  sale  and  decree  confirming  sale, 
which  petition  was  heard,  and  the  petition  to  intervene  in  the  consoli- 
dated cause  denied  by  the  court  below.  From  the  order  denying  the 
petition  to  intervene,  an  appeal  has  been  taken  here,  and  will  be  re- 
ferred to  as  the  third  of  the  appeals  now  before  this  court. 

With  this  general  statement  of  the  character  of  the  litigation  in- 
volved in  the  consolidated  suits,  we  come  to  consider  the.  merits  of 
those  appeals  and  the  questions  of  law  involved  therein.  The  first 
and  third  appeals  may  be  considered  together,  the  one  relating  to  the 
petition  to  intervene  in  the  so-called  foreclosure  suit,  and  the  other 
to  the  petition  to  intervene  in  the  consolidated  cause  preferred  to  the 
court  below  after  the  sale  under  the  decree,  and  seeking  to  set  aside 
the  decree  of  sale  and  the  decree  confirming  the  sale. 

In  the  first  appeal,  the  appellant  represents  himself  as  having  filed 
his  petition  to  intervene  in  the  foreclosure  suit  in  the  court  below,  as 
the  holder  of  1,000  shares  of  the  capital  stock  of  the  Asphalt  Company 
of  America,  out  of  a  total  of  600,000  shares.  The  so-called  foreclosure 
bill  was  filed  November  18,  1902,  by  the  Land  Title  &  Trust  Company, 
as  trustee  of  the  securities  conveyed  to  it  by  the  Asphalt  Company  of 
America,  for  the  benefit  of  the  holders  of  the  collateral  gold  certificates 
issued  by  it  as  above  described.  The  allegations  of  the  bill  heretofore 
briefly  outlined,  including  the  allegation  of  the  default  to  the  amount 
of  $2,723,075.44,  were  necessarily  considered  and  investigated  by  the 
receivers,  as  appears  by  their  answer  filed  February  14,  1903.  That 
these  allegations  were  carefully  considered  and  investigated,  is  empha- 
sized by  the  statement  of  the  appellant  in  his  petition  for  intervention, 
that  he  had  applied  to  the  said  receivers  before  the  filing  of  the  answer, 
to  wit,  on  January  2,  1903,  to  include  in  their  answers  certain  de- 
fenses set  out  by  him,  and  that  the  receivers,  after  presumably  consid- 
ering the  same,  had  declined  to  adopt  the  answer  proposed  by  ap- 
pellant, and  that  thereafter,  to  wit,  on  January  14,  1903,  the  said  ap- 
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pellant  filed  a  petition  of  appeal  to  the  court  below  from  the  decision 
of  the  receiver  not  to  adopt  the  proposed  answer.  This  appeal,  as 
already  stated,  was  on  February  13th  dismissed  by  the  court  below, 
with  an  opinion  published  in  121  Fed.  192,  and  it  was  not  until  after 
the  request  to  the  receivers  to  file  his  proposed  answer,  their  refusal, 
and  the  dismissal  by  the  court  below  of  his  appeal  from  their  deci- 
sion, that  the  receivers  filed  their  answer,  as  defendants  in  the  so- 
called  foreclosure  suit,  admitting  all  of  its  substantial  allegations  of 
default,'  and  otherwise.  In  the  said  petition  of  appeal  to  the  court 
l)elow  from  the  receiver's  refusal  to  adopt  appellant's  answer,  the  de- 
fenses proposed  in  said  answer  are  set  out  at  length,  and  the  court 
asked  to  instruct  the  receivers  to  incorporate  the  same  in  the  answer 
to  be  filed  by  them.  In  the  first  appeal,  therefore,  to  this  court,  now 
under  consideration,  from  the  refusal  of  the  court  below  to  so  in- 
struct the  receivers,  we  are  asked  to  consider  the  merits  of  appellant's 
proposed  defenses. 

In  the  view  taken  by  this  court  of  these  appeals,  it  will  be  neces- 
sary to  consider  only  briefly  the  character  of  these  proposed  defenses. 
They  are  six  in  number,  and  are  set  out  with  much  elaboration  in  the 
petition  of  intervention  in  the  court  below. 

The  first  of  these  defenses  is,  that  the  allegations  of  the  bill  of  com- 
plaint, as  to  the  defaults  of  the  American  Company,  are  not  truly  plead- 
ed, in  that,  of  the  five  defaults  alleged,  only  two  were  defaults  as  to 
valid  obligations  of  the  Asphalt  Company  of  America,  and  that  there 
was,  therefore,  due  only  the  sum  of  $1491,537.72,  instead  of  $2,733,- 
077.54.  The  three  defaults  which  are  impeached,  arise  out  of  the 
failure  of  the  company  to  meet  the  obligations  imposed  upon  it  by 
the  tripartite  agreement  of  December  31,  1900.  Without  passing 
upon  the  question  as  to  these  being  defaults  of  a  character  to  justify 
the  proceeding  of  the  trustee,  it  is  sufficient  to  note  that  two  of  the 
defaults  of  a  large  amount  are  admitted  to  be  true  defaults  in  rela- 
tion to  the  pledge  or  mortgage,  and  justify  the  trustee  in  its  proceed- 
ing for  foreclosure. 

As  a  second  defense,  the  appellant  alleges  that  the  trustee  might 
have  applied  the  balance  of  the  $6,000,000  guaranty  fund  that  it  had 
received  under  the  tripartite  agreement  of  December  31,  1900,  to 
the  settlement  of  the  defaults,  on  account  of  which  the  so-called  bill 
of  foreclosure  was  filed.  But,  according  to  the  appellant's  own  state- 
ment, it  had  already  twice  withdrawn  the  sum  of  $745,768.86  from 
said  fund  to  pay  installments  of  interest  on  the  collateral  gold  cer- 
tificates, due  respectively  April  i,  190I,  and  October  i,  1901.  Under 
the  terms  of  the  tripartite  agreement,  the  authority  given  to  the  trus- 
tee to  resort  to  this  fund  for  payment,  was  coupled  with  the  obligation 
of  the  Asphalt  Company  of  America  to  replace,  within  12  months, 
any  sums  thus  withdrawn  from  said  fund.  (The  failures  on  the  part 
of  the  Asphalt  Company  of  America  to  replace  these  sums  are  the 
defaults  alleged  in  the  so-called  bill  of  foreclosure,  to  which  appel- 
lant takes  exception,  as  above  stated.)  But  clearly  the  trustee  was 
not  required,  either  by  the  obligation  of  its  trust  or  the  require- 
ments of  good  business  management,  to  go  on  drawing  from  this 
fund,  when  both  the  Asphalt  Company  of  America  and  the  National 
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Asphalt  Company  had  failed  to  make  good  the  amounts  withdrawn, 
and  when  it  had  no  reasonable  grounds  to  believe  that  tlieir  situation 
m  that  respect  would  be  better  in  the  future.  To  have  exhausted  this 
fund,  even  if  it  had  been  an  available  cash  fund,  by  the  withdrawal 
of  sums  to  meet  these  semiannual  payments,  might  have  postponed 
for  three  or  four  years  a  technical  default  which  the  trustee  and 
those  interested  might  well  have  thought  would  better  be  made  and 
dealt  with  at  once  by  a  foreclosure.  The  trustee  was  justified  in 
dealing  with  the  default  of  the  Asphalt  Company  of  America,  as 
provided  for  in  the  original  deed  of  conveyance  and  pledge  to  it, 
and  was  not  bound  to  exhaust  the  said  guaranty  fund,  when  to  do  so 
would,  in  its  judgment,  be  to  the  detriment  of  the  best  interests  of  all 
concerned. 

The  third  defense  which  the  appellant  sought  to  interpose  by  his 
petition  of  intervention,  was  that  the  bill  of  complaint  was  prema- 
turely filed,  on  the  ground  that  the  mortgage  or  instrument  of  pledge 
provided  that,  after  a  default  made  and  continued  for  thirty  days  after 
demand,  the  trustee,  upon  the  request  of  a  majority  of  certificate 
holders,  shall  cause  the  pledged  securities  to  be  transferred  into  its 
name,  and  that  if,  within  six  months  thereafter,  the  company  has  not 
made  good  the  default,  and  a  majority  of  the  certificate  holders  shall 
demand  that  the  pledged  securities  be  sold,  the  principal  shall  be 
deemed  due ;  and  if  within  three  months  thereafter,  the  company  has 
not  paid  the  principal  and  interest  due,  the  trustee  shall  sell  the 
securities  and  apply  the  proceeds  to  the  payment  of  the  debt.  The 
appellant  alleges  in  his  proposed  defense,  that  the  bill  of  foreclosure 
does  not  allege  that  any  of  these  steps  have  been  taken,  or  that  ten 
months  have  expired  since  the  occurrence  of  the  alleged  defaults. 
These  particular  provisions  of  the  original  mortgage  are  set  out  at 
great  length  therein,  and  provide  for  the  eventual  sale  by  the  trus- 
tee, of  his  own  motion,  of  the  pledged  securities  after  all  these  steps 
have  been  taken,  and  the  prescribed  periods  of  time  mentioned  have 
expired.  The  directions  as  to  the  making  of  the  sale  and  the  notices 
to  be  given  at  the  different  stages  of  the  procedure  mentioned,  are 
most  minute.  After  they  have  been  completely  described,  there  fol- 
lows in  another  paragraph  this  provision: 

•*The  trustee  may.  In  the  erent  of  default  made  and  continued,  as  pro- 
vided In  this  section  of  the  agreement,  at  the  request  in  writing  of  the  owners 
and  holders  of  a  majority  in  amount  of  the  certificates  at  the  time  outstand- 
ing, institute  such  legal  proceedings  as  may  be  advised  by  counsel  to  enforce 
the  obligations  of  this  agreement  undertaken  by  the  company." 

The  court  below  may  well  have  considered  this  provision  as  an  al- 
ternative power  in  the  trustee  to  proceed,  when  the  default  on  the 
part  of  the  company  in  payment  of  an  installment  of  interest  had 
continued  for  30  days,  in  lieu  of  the  power  of  sale  vested  in  the  trus- 
tee when  and  after  so  many  different  requirements  had  been  complied 
with.  Such  default  for  30  days  is  the  only  default  on  the  part  of 
the  company  mentioned  in  the  preceding  provisions,  and  the  trustee 
would  seem  to  have  been  authorized,  at  the  request  in  writing  of  the 
owners  and  holders  of  majority  in  amount  of  the  certificates  out- 
standing, to  institute  such  legal  proceedings  as  might  be  advised  by 
e2  C.O.A.— 3 
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counsel  to  enforce  the  obligations  undertaken  by  the  company.  The 
defaults  are  alleged  to  have  occurred  on  April  i  and  October  i,  1901, 
and  the  foreclosure  proceedings  were  commenced  December  18,  1902. 
By  so  doing,  the  trustee,  instead  of  exercising  its  own  powers  of  sale 
under  the  provisions  of  the  mortgage  referred  to,  submitted  to  the 
court  in  control  of  the  assets,  the  question  in  Avhat  manner  it  should  en- 
force its  securities  so  as  to  best  promote  the  interests  of  the  creditors, 
and  asked  the  court  to  take  order  for  the  sale  of  all  the  securities, 
both  those  originally  pledged  for  the  debt  and  those  subsequently 
acquired  for  the  same  debt. 

The  fourth  defense  sought  to  be  interposed  by  the  appellant,  was 
that  the  trustee  had  no  right  to  ask  for  a  sale  of  all  the  assets  pledged 
with  it,  nor  for  the  payment  of  the  principal  of  the  bonds  in  addition 
to  the  interest.  The  receivers  in  this  case,  represented  the  interests 
of  all  the  stockholders,  after  the  payment  of  the  debts,  and  the  conclu- 
sion reached  by  them  not  to  interpose  such  defense,  apart  from  fraud, 
cannot  be  questioned  by  each  individual  stockholder,  and  there  is  noth- 
ing to  impeach  the  discretion  of  the  court  below  in  having  ordered  a 
sale  of  ail  the  assets  at  the  instance  of  the  complainant  trustee,  who 
represented  the  creditors  of  the  insolvent  company. 

The  fifth  defense  rests  upon  general  and  broad  allegations  of  a  con- 
spiracy to  wreck  the  Asphalt  Company  of  America,  participated  in 
by  the  trustee  and  a  majority  of  the  certificate  holders,  at  whose  re- 
quest the  trustee  filed  the  bill.  This  charge  of  conspiracy  is  also  the 
burden  of  the  petition  for  intervention  filed  in  the  consolidated  cause, 
after  the  decree  of  sale  and  the  decree  confirming  the  sale,  asking 
the  court  to  set  aside  all  that  had  been  done  and  investigate  the  said 
charges.  This  latter  petition  was  filed  by  the  appellant,  both  as  stock- 
holder and  certificate  holder.  No  specific  and  definite  charges  of  fraud 
and  conspiracy  are  averred,  and  the  Land  Title  &  Trust  Company, 
as  trustee,  are  at  best  only  sought  to  be  aflfected  by  a  suspicion  of  com- 
plicity in  a  so-called  conspiracy  arising  out  of  the  fact  that  about 
one  year  after  the  formation  of  the  Asphalt  Company  of  America, 
only  $10  a  share  having  been  paid  upon  its  stock,  a  large  majority  of 
its  stockholders,  pursuant  to  a  plan  theretofore  outlined  to  the  Na- 
tional Asphalt  Company,  transferred  to  the  National  Asphalt  Com- 
pany their  stock  in  the  Asphalt  Company  of  America,  receiving  in  ex- 
change for  each  share  of  the  par  value  of  $50  thus  transferred,  $10 
in  5  per  cent,  collateral  gold  certificates  of  the  National  Asphalt  Com- 
pany, $7  in  full-paid  and  nonassessable  National  Asphalt  Company's 
preferred  stock,  and  $10  in  full-paid  and  nonassessable  National 
Asphalt  Company's  common  stock.  The  National  Asphalt  Company's 
gold  certificates  were  secured  by  a  deposit  with  the  Equitable  Trust 
Company  of  Philadelphia,  as  trustee  of  all  the  shares  of  stock  of  the 
Asphalt  Company  of  America  purchased  under  this  plan. 

The  inference  is  asked  to  be  drawn  from  this  transaction  (the  charge 
not  being  directly  made)  that  this  transfer  by  nearly  all  of  the  stock- 
holders of  the  Asphalt  Company  of  America,  of  their  stock  to  the  Na- 
tional Asphalt  Company,  was  in  pursuance  of  a  scheme  or  conspiracy 
to  relieve  said  stockholders  from  liability  to  be  called  upon  for  tlie 
unpaid  installments  due  on  their  stock;    it  being  alleged  that  the 
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National  Asphalt  Company  was  without  pecuniary  responsibility,  and 
that  many  of  the  stockholders  of  the  Asphalt  Company  of  America 
were  also  holders  of  its  collateral  gold  certificates.  None  of  the  al- 
leged facts,  if  proven,  would  impugn  the  good  faith  of  the  Land  Title 
&  Trust  Company,  as  trustee,  and  it  is  hard  to  imagine  why  a  com- 
plaining stockholder  should  have  the  right  to  interfere  in  the  adminis- 
tration of  its  trust  for  the  collateral  gold  certificate  holders,  because  of 
his  difference  with  the  other  stockholders.  But  it  is  alleged  by  the  ap- 
pellant, that  the  unpaid  installments  could  have  been  availed  of,  if 
proper  calls  had  been  made,  to  discharge  all  the  indebtedness  of  the 
Asphalt  Company  of  America,  and  prevent  the  insolvency  that  has 
ensued.  But  in  case  of  insolvency,  no  stockholder  can  be  made  liable 
to  call  for  the  benefit  of  a  fellow  stockholder.  The  stockholder's  lia- 
bility to  creditors  may  be  prosecuted  by  the  receivers.  The  Land 
Title  &  Trust  Company,  as  trustee,  was,  it  is  true,  creditor  of  the 
Asphalt  Company  of  America,  to  the  full  amount  of  the  gold  certifi- 
cates, but  it  cannot  be  arraigned  by  the  appellant  in  the  intervention 
sought  by  him  for  a  dereliction  of  duty.  VVhether  the  trustee  should 
or  should  not  have  pursued  the  stockholders  for  unpaid  installments, 
its  right  to  make  good  the  securities  it  held  in  pledge  for  the  holders 
of  its  certificates  cannot  be  affected  thereby.  No  corporation  mortgage 
could  be  successfully  foreclosed  by  the  trustee,  proceeding  under  the 
authority  contained  in  the  mortgage,  if  each  stockholder  or  bondholder 
were  allowed  to  intervene  in  the  litigation  on  the  grounds  presented  in 
these  two  appeals. 

It  is  not  to  be  overlooked  that  the  so-called  foreclosure  suit  was  in 
reality  a  proceeding  by  the  trustee  to  have  the  court,  which  already, 
under  the  original  suit  had  taken  possession,  through  its  receivers, 
of  the  property  and  assets  of  the  Asphalt  Company  of  America  and 
the  National  Asphalt  Company,  apply  the  same  in  discharge  of  the 
lien  held  by  the  said  trustee.  And  the  subsequent  action  of  the 
court,  its  reference  to  a  master  and  its  order  of  sale  and  confirma- 
tion thereof,  were  all  steps  in  the  due  administration  by  it  of  the 
fund  in  its  possession.  AH  that  ought  to  have  been  done  by  the 
corporation  itself,  the  court  can,  in  the  exercise  of  a  sound  discre- 
tion, require  to  be  done  through  the  instrumentality  of  its  receivers. 
Upon  the  proper  exercise  of  that  discretion  depends  the  large  and 
widespread  interests  of  stockholders,  creditors,  and  the  public,  and  the 
court  may  well  have  refused  to  have  the  progress  of  its  administra- 
tion interfered  with  by  would-be  interveners,  on  grounds  that  are  tech- 
nical rather  than  meritorious,  which,  while  destructive  of  the  main 
object  had  in  view,  and  disastrous  to  the  larger  interests  involved, 
promise  no  real  benefit  or  advantage  to  the  intervener.  As  we  have 
said,  the  court  having  possession  and  plenary  control  of  the  funds  and 
assets  of  the  insolvent  corporation,  may  order  its  receivers,  under 
proper  conditions,  to  proceed  for  the  enforcement  of  a  stockholder's 
liability,  but  this  power  will  only  be  exercised  when,  in  the  discre- 
tion of  the  court,  it  is  likely  to  produce  results  beneficial  to  all  the  in- 
terests involved.  It  is  well  to  recall  that  the  appellant  filed  a  bill  in 
chancery,  in  New  Jersey,  in  the  fall  of  1900,  at  the  time  that  the 
transfers  of  stock  referred  to  by  him  were  made,  and  attempted  to 
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prevent  his  fellow  stockholders  from  selling  their  shares  to  the  Na- 
tional Asphalt  Company.  The  vice  chancellor  denied  this  petition, 
and  his  reasons  for  so  doing,  as  quoted  by  counsel  from  what  is  said 
to  be  a  manuscript  opinion  in  the  case,  are  worthy  of  note : 

"The  bill  Is  based  upon  a  theory  of  the  nature  of  the  stockholders'  liability 
under  our  statute  which  is  not  only  new,  but  which,  it  seems  to  me,  Is  at 
variance  with  the  statute  and  decisions  on  It.  It  is  apparently  based  on  the  '^ 
idea  that  from  the  time  of  the  creation  of  his  debt  every  creditor  has  an  exist- 
ing and  continuing  right  to  the  security  of  the  calls  for  unpaid  subscriptions 
for  the  payment  of  his  debt  and  a  right  to  hold  this  security  of  the  calls  as 
it  existed  when  his  debt  was  contracted,  unimpaired  during  the  continuance 
of  his  debt  by  a  transfer  of  stock  to  an  Irresponsible  person.  The  nature  of 
the  right  shown  by  the  statute  itself  and  decisions  under  it  is,  on  the  con- 
trary, only  a  right  upon  an  administration  of  all  the  assets  of  the  company 
for  the  payment  of  debts  to  have  the  unpaid  shares  then  paid  up  so  far  as 
necessary  to  pay  the  debts  then  existing.  •  •  •  This  right  to  make  calls 
upon  the  unpaid  subscriptions  for  the  purpose  of  payment  of  debts  is  not  a 
continuing  security  which  the  company  are  bound  to  keep  unimpaired  by 
control  over  the  personnel  of  membership  of  the  corporation,  but  is  a  right 
given  only  as  supplemental  of  the  result  of  the  final  winding  up  of  the  cor- 
porate affairs,  and,  in  connection  therewith,  against  persons  who,  at  the  time 
of  the  winding  up,  are  liable  as  stockholders  under  the  statute." 

But  we  are  not  concerned  here  to  determine  the  liability  of  stock- 
holders who  have  transferred  their  stock.  The  agreement  between 
the  Asphalt  Company  of  America  and  the  Land  Title  &  Trust  Com- 
pany, as  trustee,  by  which  certain  stocks  and  property  were  pledged 
for  the  security  of  gold  certificates,  to  be  issued  by  said  trustee,  and 
which  the  court,  in  the  litigation  below  is  asked  to  foreclose,  was 
made  in  July,  1899,  and  the  transfer  by  the  stockholders  of  their  stock 
to  the  National  Asphalt  Company,  took  place  in  September,  1900. 
It  was  the  right  and  duty  of  the  trustee  under  the  so-called  mortgage 
or  pledge  to  foreclose  the  same,  when  default  had  taken  place,  whether 
the  company  be  solvent  or  insolvent,  and  it  is  not  material  to  the  trus- 
tee what  remedies  the  company  may  have  to  collect  money  with  which 
to  pay  the  mortgage  debt.  No  conduct  of  stockholders,  however  rep- 
rehensible, could  impair  the  remedy  of  the  holders  of  certificates  and 
of  their  trustee  to  enforce  their  security. 

As  we  have  already  said,  the  vague  and  indefinite  charge  of  a  con- 
spiracy, in  which  the  trustee  under  the  so-called  mortgage  was  im- 
plicated, was  not  sufficiently  specific  to  justify  the  court  in  arresting 
further  proceedings  in  the  important  litigation  before  it,  or  in  setting 
aside  the  order  of  sale,  and  sale  already  made,  in  order  to  investi- 
gate the  said  charge.  Moreover,  such  a  charge  is  not  the  subject 
for  a  collateral  proceeding,  and  should  be  investigated  in  an  inde- 
pendent suit  instituted  for  that  purpose. 

The  third  petition  of  intervention  charges  that,  in  furtherance 
of  said  conspiracy,  a  certain  number  of  stockholders,  called  in  said 
petition  "reorganizers,''  had  caused  a  committee  to  be  formed,  at 
whose  instance  and  by  whose  advice  the  bill  for  a  receivership  was 
filed  and  the  subsequent  proceedings  of  foreclosure  and  sale  were 
taken.  This  committee,  who  are  named  in  the  petition,  consisted  of 
five  well-known  citizens  and  financiers,  against  whom  no  individual 
or  specific  charge  of  fraud  is  made.    They  are  alleged,  however,  to 
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have  had  knowledge  of  the  transfer  of  the  stock  by  the  majority  of 
the  stockholders,  and  to  have  assisted  in  formulating  the  plan  of  re- 
organization which  necessitated  the  proceedings  now  under  review 
before  this  court.  It  appears  from  the  record  that  this  so-called 
plan  of  reorganization  was  approved  and  participated  in  by  the 
holders  of  93  per  cent,  of  the  gold  certificates,  out  of  a  total  of  $29,- 
830,754.57  outstanding,  and  by  the  holders  of  598,852  shares  of  stock 
out  of  600,000  shares  outstanding.  In  addition  to  the  facts  of  the  said 
transfer  of  stock  and  of  the  formation  of  the  said  plan  for  reorganiza- 
tion, pursuant  to  which  the  proceedings  were  instituted,  and  the  sales 
took  place,  there  are  no  grounds  for  alleging  fraud  or  conspiracy, 
except  such  as  are  founded  upon  the  suspicions  of  the  appellant. 
We  cannot  ignore  the  fact  that,  when  large  corporations  become  in- 
solvent, it  is  usual  for  those  interested  as  stockholders  or  creditors  to 
seek  a  reorganization  upon  the  foundation  of  a  judicial  sale,  and  that 
the  interests  of  all  concerned,  both  stockholders  and  creditors,  can 
often  be  best  subserved  by  such  a  course.  Under  such  plans,  it  is 
usually  necessary  for  the  protection  of  the  property,  that  arrange- 
ments should  be  made  beforehand  for  its  purchase,  or  at  least  for  the 
protection  of  the  interests  involved  at  the  sale.  That  a  reorganiza- 
tion plan  of  this  general  character  was  resorted  to  by  means  of  the 
litigation  out  of  which  these  appeals  grew,  does  not  suffice  to  sup- 
port the  charges  of  conspiracy  and  wrongdoing  made  by  appellant. 
The  general  corporation  act  of  New  Jersey,  under  which  the  de- 
fendant corporations  were  created,  and  which,  so  to  speak,  constithtes 
their  charters,  provides  that  whenever  any  corporation  shall  become 
insolvent,  neither  the  directors  nor  any  officer  of  the  corporation 
shall  sell,  assign,  or  transfer  any  of  its  effects  or  assets  whatsoever, 
and  also  that,  whenever  such  corporations  become  insolvent  or  sus- 
pend their  ordinary  business  for  want  of  funds  to  carry  on  the  same, 
any  stockholder  may,  by  petition  or  bill  of  complaint,  apply  to  the 
Court  of  Chancery,  for  a  writ  of  injunction  knd  the  appointment  of  a 
receiver  or  receivers,  and  the  court,  being  satisfied  of  the  sufficiency 
of  said  application,  may  appoint  receivers  and  grant  an  injunction  to 
restrain  the  corporation  and  its  officers  from  any  exercise  of  its  privi- 
leges or  franchises.  Under  these  provisions,  the  bill  was  duly  filed 
by  the  Land  Title  &  Trust  Company  against  the  Asphalt  Company 
of  America,  which  constitutes  the  first  of  the  cases  embraced  in  the 
consolidated  cause,  and  upon  hearing  and  after  due  consideration, 
the  court  appointed  the  receivers  and  granted  the  injunction  as 
prayed  for.  As  already  stated,  the  appellant  applied  for  leave  to  in- 
tervene in  this  suit,  which  application  was  denied  by  the  court,  and 
no  appeal  was  taken.  See  114  Fed.  484.  The  insolvency,  therefore, 
of  the  corporation  is  not  denied  in  any  of  the  petitions  now  before  the 
court,  and  the  decree  adjudging  the  corporation  to  be  insolvent  is 
not  impugned.  That  the  Asphalt  Company  of  America  was  insolvent 
on  the  28th  day  of  December,  1901,  when  said  decree  was  made,  must 
be  accepted  as  a  fact  and  these  appeals  considered  with  reference 
thereto.  We  think  the  court,  under  the  circumstances,  were  right 
in  denying  the  petitions  for  intervention,  which  are  the  subject-mat- 
ter of  the  first  and  third  appeal. 
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The  second  appeal  relates  to  the  action  of  the  court  below,  in  sus- 
taining the  receiver's  determination  not  to  report  to  the  court,  as 
specifically  allowed,  the  claim  of  the  appellant  as  a  creditor  of  the 
Asphalt  Company  of  America.  The  appellant  is  the  owner  of  133 
of  the  collateral  gold  certificates  issued  by  the  Land  Title  &  Trust 
Company,  under  the  agreement  of  July  15,  1899.  The  total  amount 
outstanding  of  said  certificates,  as  found  by  the  master  appointed  by 
the  court,  and  by  the  court  in  its  decree  of  April  3,  1903,  was  $29,- 
830»754-57-  About  2,000  persons  hold  these  certificates.  It  was  not 
contemplated  by  the  court,  nor  necessary,  that  the  receivers  should 
have  presented  to  them  for  allowance,  certificates  in  the  hands  of 
individual  holders,  as  the  decree  itself  fixed  the  aggregate  amount  of 
them  outstanding,  and  made  it  unnecessary  for  holders  to  prove  their 
individual  claims.  The  Land  Title  &  Trust  Company  was  not  mere- 
ly a  trustee  of  property  pledged  or  mortgaged  to  it,  but  was  also 
the  creditor  of  the  Asphalt  Company  of  America.  The  Asphalt  Com- 
pany of  America  acknowledged  the  sum  total  of  its  indebtedness  to 
the  said  The  Land  Title  &  Trust  Company,  and  conveyed  to  it  its 
property  and  effects,  in  pledge  to  secure  the  same,  the  trustee  issuing 
the  gold  certificates  to  the  various  holders  to  the  aggregate  amount 
already  stated,  and  making  them  its  cestuis  que  trustent  for  the  pay- 
ment of  the  interest  and  principal,  when  received  from  the  debtor 
company.  It  was,  therefore,  the  Land  Title  &  Trust  Company,  as 
trustee,  which  was  entitled,  as  creditor  of  the  insolvent  company,  to 
prove  the  aggregate  debt,  including,  of  course,  that  part  of  it  rep- 
resented by  the  certificate  held  by  the  appellant.  The  decree  of  the 
court,  of  April  3,  1903,  fixed  the  status  of  the  holders  of  collateral  gold 
certificates  as  holders  thereof,  in  accordance  with  the  agreement  of 
July  15,  1899,  between  the  Land  Title  &  Trust  Company  and  the  As- 
phalt Company  of  America,  to  the  amount  in  par  value  of  $29,830,- 
754.57,  and  the  holders  of  such  certificates  were  therefore  adjudicated 
to  be  entitled,  through  their  trustee,  as  valid  claimants  secured  by  said 
agreement. 

The  contention  of  the  appellant,  that  the  direction  to  the  receiver 
to  receive  proof  of  all  debts  and  obligations  of  the  Asphalt  Company 
of  America,  entitled  him  to  present  his  claim  as  a  holder  of  collat- 
eral gold  certificates,  cannot  be  supported.  The  receiver  allowed  and 
reported  upon  no  claims  of  holders  of  collateral  gold  certificates,  and 
it  does  not  appear  that  any  application,-  other  than  that  of  the  appel- 
lant, was  made  to  him  for  that  purpose.  No  good  reason  was  shown 
why  appellant's  case  should  be  segregated  from  that  of  2,000  other 
holders,  or  that  his  security,  as  such  holder,  was  in  any  way  affected 
to  his  detriment  by  the  decision  of  the  receivers.  The  appellant  be- 
came the  owner  of  his  gold  certificates,  subject  to  any  limitations  im- 
posed by  the  form  in  which  they  were  made ;  that  is  to  say,  the  obli- 
gations entered  into  by  the  Asphalt  Company  of  America,  in  and  by 
said  agreement  of  pledge,  or  by  the  said  trustee.  The  company  cove- 
nants in  said  agreement  to  pay  to  the  trustee  the  moneys  necessary  to 
pay  interest  on  the  certificates  as  they  fall  due,  and  also  certain  sink- 
ing fund  amounts,  and  it  is  the  trustee  only  who  has,  by  the  form  of 
such  certificates,  direct  obligation  to  the  certificate  holder,  and  in  the 
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said  agreement  of  July  15,  1899,  it  is  expressly  provided  that  "any 
proceedings  to  enforce  any  covenant  of  the  company  herein  contain- 
ed by  legal  proceedings  shall  be  in  the  name  of  the  trustee  for  the  ben- 
efit of  all  the  holders  of  the  certificates  outstanding." 

Section  78  of  the  corporation  act  (Laws  1896,  p.  302,  c.  185)  refer- 
red to  provides  that  "every  such  insolvent  corporation,  or  any  per- 
son aggrieved  by  the  proceedings  or  determination  of  such  receiver  in 
the  discharge  of  his  duty,  may  appeal  to  the  Court  of  Chancery,  which 
court  shall,  in  a  summary  way,  hear  and  determine  the  matter  com- 
plained of  and  make  such  order  touching  the  same  as  shall  be  equi- 
table and  just."  The  appellant  appealed  to  the  court  below  from  the 
decision  of  the  receiver  denying  his  claim  to  prove  his  individual  cer- 
tificate, and  the  appeal  being  heard  by  the  court,  it  was,  as  already 
stated,  dismissed.  The  appeal  from  this  decision  of  the  court  is  the 
second  appeal  before  us.  We  see  no  grounds  on  which  to  criticise  the 
action  taken  by  the  court  below  in  the  matter  of  this  appeal.  There 
was  no  hardship  in  denying  appellant  a  status  in  the  consolidated  suit, 
which  was  neither  claimed  by  nor  accorded  to  any  of  the  other  cer- 
tificate holders,  and  no  substantial  right  of  appellant  was  injured  by 
said  decision. 

In  the  third  appeal,  an  important  question  is  raised  by  the  denial 
of  the  appellant,  that  the  Circuit  Court  of  the  United  States  had 
jurisdiction  to  entertain  the  suit  of  the  trustee  for  the  appointment  of 
receivers  of  the  Asphalt  Company  of  America,  on  the  ground  of  in- 
solvency, either  under  the  statute  of  the  state  of  New  Jersey,  already 
referred  to,  or  under  the  general  equitable  powers  of  courts  of  equity, 
as  administered  in  England  and  this  country.  Both  corporations,  the 
Asphalt  Company  of  America  and  the  National  Asphalt  Company, 
were  incorporated  under  the  provisions  of  the  general  corporation 
act  of  the  state  of  New  Jersey.  The  sixty-fourth  and  sixty-fifth  sec- 
tions (page  298)  of  the  said  act,  as  contained  in  the  Revision  of  1896, 
are  as  follows : 

"64.  WheneTer  any  corporation  shall  become  insolvent  or  shall  suspend  Its 
ordinary  business  for  want  of  funds  to  carry  on  the  same,  neither  the  di- 
rectors nor  any  officer  or  agent  of  the  corporation  shall  sell,  convey,  assign, 
or  transfer  any  of  its  estate,  effects,  choses  in  action,  goods,  chattels,  rights 
or  credits,  lands  or  tenements;  nor  shall  they  or  either  of  them  make  any 
8uch  sale,  conveyance,  assignment  or  transfer  in  contemplation  of  Insolvency, 
and  every  such  sale,  conveyance,  assignment  or  transfer  shall  be  utterly  null 
and  void  as  against  creditors:  provided,  that  a  bona  fide  purchase  for  a  val- 
uable consideration,  before  the  corporation  shall  have  actually  suspended  its 
ordinary  business,  by  any  person  without  notice  of  such  insolvency  or  of  the 
sale  being  made  in  contemplation  of  insolvency,  shall  not  be  invalidated  or 
impeached. 

"65.  Whenever  any  corporation  shall  become  Insolvent  or  shall  suspend 
Its  ordinary  business  for  want  of  funds  to  carry  on  the  same,  any  creditor 
or  stockholder  may  by  petition  or  bill  of  complaint  setting  forth  the  facts  and 
circumstances  of  the  case,  apply  to  the  Court  of  Chancery  for  a  writ  of  in- 
junction and  the  appointment  of  a  receiver  or  receivers  or  trustees,  and  the 
court  being  satisfied  by  affidavit  or  otherwise  of  the  sufficiency  of  said  ap- 
plication and  of  the  truth  of  the  allegations  contained  in  the  petition  or  bill, 
and  upon  such  notice,  if  any,  as  the  court  by  order  may  direct,  may  proceed 
in  a  summary  way  to  hear  the  affidavits,  proofs  and  allegations  which  may 
1>e  offered  on  behalf  of  the  parties,  and  if  upon  such  inquiry  it  shall  appear 
io  the  court  that  the  corporation  has  become  insolvent  and  is  not  about  to 
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resume  Its  business  In  a  short  time  thereafter  with  safety  to  the  public  and 
ndrantage  to  the  stockholders,  It  may  issue  an  injunction  to  restrain  the  cor- 
poration and  its  officers  and  agents  from  exercising  any  of  its  privileges  or 
franchises  and  from  collecting  or  receiving  any  debts,  or  paying  out,  selling, 
assigning  or  transferring  any  of  its  estate,  moneys,  funds,  lands,  tenements 
or  effects,  except  to  a  receiver  appointed  by  the  court,  until  the  court  shall 
otherwise  order." 

It  IS  true  that,  independent  of  statutory  authority,  the  general  equi- 
table jurisdiction  of  the  United  States  courts  does  not  extend  so  far  as 
to  entertain  a  suit  by  a  creditor  against  a  corporation,  seeking  the  ap- 
pointment of  a  receiver  of  its  business  and  property  and  an  injunction 
against  the  exercise  of  its  corporate  franchises,  solely  on  the  ground  of 
insolvency.  It  is,  however,  well  settled  by  adjudications  of  the  Supreme 
Court  and  subordinate  federal  courts,  that  if  a  state  legislature,  by  a 
valid  law,  create  a  right  essentially  equitable  in  its  nature,  prescribing 
a  remedy  for  its  enforcement  substantially  consistent  with  the  ordinary 
modes  of  proceeding  on  the  chancery  side  of  the  federal  courts,  no 
reason  exists  why  it  should  not  be  pursued  in  a  federal  court  of  equity 
in  the  same  form  as  it  is  in  the  state  courts.  Clark  v.  Smith,  13  Pet. 
195,  203,  10  L.  Ed.  123. 

In  Gormley  v.  Clark,  134  U.  S.  338,  348,  10  Sup.  Ct.  554,  557,  33 
L.  Ed.  909,  the  Supreme  Court  say: 

"An  enlargement  of  equitable  rights  by  state  statute  may  be  administered 
by  the  Circuit  Courts  of  the  United  States  as  well  as  by  the  courts  of  the 
state;  and  when  the  case  is  one  of  a  remedial  proceeding,  essentially  of  an 
equitable  character,  there  can  be  no  objection  to  the  exercise  of  the  jurisdic- 
tion." 

Under  the  Constitution  and  judiciary  act,  "Circuit  Courts  of  the 
United  States  shall  have  original  cognizance,  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a  civil  nature,  at  common 
law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  of  two  thousand  dollars,  *  *  * 
in  which  there  shall  be  a  controversy  between  citizens  of  different 
states."  The  tests  of  jurisdiction,  exclusive  of  the  amount  in  dispute, 
are,  therefore,  that  there  shall  be  (i)  a  "case"  or  "suit"  of  a  civil 
nature,  as  those  terms  have  been  defined  by  the  Supreme  Court  of 
the  United  States,  (2)  which  is  cognizable  in  a  court  of  the  state 
wherein  the  federal  Circuit  Court  has  territorial  jurisdiction,  and  (3) 
that  such  suit  shall  involve  a  controversy  between  citizens  of  different 
states.  When  such  conditions  exist,  such  Circuit  Court  has  authority 
to  fully  adjudicate  the  legal  rights  of  the  parties  to  such  controversy, 
as  they  exist  under  the  laws  of  the  state,  as  fully  as  they  could  be  ad- 
judicated in  the  appropriate  state  tribunal  of  concurrent  jurisdiction. 
In  so  doing,  the  federal  Circuit  Court  is  necessarily  dealing  with  and 
adjudicating  rights  that  exist  under  and  by  virtue  of  the  laws  of  the 
state  in  which  such  Circuit  Court  has  its  territorial  jurisdiction.  The 
Constitution  and  laws  of  the  United  States  provide  an  additional  fo- 
rum to  that  of  the  state,  for  the  adjudication  of  suits  involving  contro- 
versies between  citizens  of  different  states,  not  a  different  law.  Any 
party  who  has  a  right  to  come  into  the  Circuit  Court  of  the  United 
States,  finds  a  court  clothed  with  plenary  power  to  do  justice  accord- 
ing to  law,  as  existing  in  the  state  wherein  such  Circuit  Court  is  held. 
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Such  courts,  therefore,  administer  the  law  of  that  state,  and  it  would 
be  doing  violence  to  our  dual  scheme  of  government,  if  it  could  be 
predicated  of  a  right  created  by  and  existing  under  the  laws  of  a  state, 
that  it  could  not  be  asserted  and  enforced  in  the  Circuit  Court  of  the 
United  States,  in  the  exercise  of  its  concurrent  jurisdiction  as  pre- 
scribed and  limited  by  the  Constitution  and  judiciary  act.  The  Con- 
stitution imposes  no  limitation  upon  the  class  of  cases  involving  con- 
troversies between  citizens  of  different  states,  to  which  the  judicial 
power  of  the  United  States  may  be  extended;  and  Congress  may 
therefore  lawfully  provide  for  bringing,  at  the  option  of  either  of  the 
parties,  all  such  controversies  within  the  jurisdiction  of  the  federal 
judiciary.  Gaines  v.  Fuentes,  92  U.  S.  10,  23  L.  Ed.  524;  Ellis  v. 
Davis,  109  U.  S.  485,  3  Sup.  Ct.  327,  27  L.  Ed.  1006. 

But  while  the  Circuit  Courts  are  thus  clothed  with  jurisdiction  to 
administer  the  laws  of  the  state  in  all  suits  involving  controversies 
between  citizens  of  different  states,  the  procedure  in  such  courts  will 
be  that  pertaining  to  suits  at  common  law  or  in  equity,  as  such  suits 
were  distinguished  at  the  time  of  the  adoption  of  the  Constitution,  and 
whether  the  relief  sought,  or  the  right  asserted,  fall  into  the  one 
category  or  the  other,  depends  upon  the  distinction  as  existing  at  that 
time.  If  the  right  to  be  asserted  or  the  wrong  to  be  redressed  pre- 
sent a  case  essentially  equitable  in  its  nature,  it  will-  be  cognizable  on 
the  equity  side  of  the  United  States  Circuit  Court  having  jurisdiction 
of  the  parties,  if  there  be  no  plain,  adequate  and  complete  remedy  at 
law  as  existing  at  the  time  referred  to.  While  state  legislation  cannot 
directly  enlarge  or  contract  the  jurisdiction  of  the  federal  courts,  it 
can  create  rights  that  are  justiceable  in  such  courts,  which,  without 
such  legislation,  were  not  cognizable  therein.  It  has  been  long  well 
settled,  that  where  a  state  law  creates  a  lien,  essentially  of  a  maritime 
nature,  it  can  be  enforced  in  the  federal  court  of  admiralty  having  ju- 
risdiction within  such,  state,  though  such  lien  be  not  recognized  un- 
der the  general  admiralty  law.  But  the  procedure  for  enforcing  such 
lien  will  be  that  obtaining  in  courts  of  admiralty,  not  that  provided 
by  the  state  law.  And  the  same  result  attaches  to  the  provisions  of 
the  New  Jersey  corporation  act,  in  the  sections  above  referred  to. 
The  situation  to  which  these  provisions  refer,  presents  a  case  essen- 
tially equitable  in  its  nature  and  capable  of  being  prosecuted  and  ad- 
ministered only  by  the  procedure  ordinarily  obtaining  in  courts  of 
equity.  Hollins  v.  Brierfield  Coal  &  Iron  Co.,  150  U.  S.  371,  14  Sup. 
Ct.  127,  37  L.  Ed.  1 113.  A  suit  under  these  sections  of  the  act  is, 
therefore,  cognizable  in  the  United  States  Circuit  Court  having  ju- 
risdiction of  the  parties  on  its  equity  side.  The  right  so  created  will 
be  enforced  by  the  remedies  prescribed  by  the  act,  so  far  as  the  same 
are  consistent  with  and  not  violative  of  the  general  equitable  rules 
and  procedure,  as  administered  in  federal  courts  of  equity.  But  such 
courts  are  not  obliged  to  depart  from  their  own  rules  and  conform  to 
the  procedure  prescribed  by  the  statute,  if  such  procedure  is  incon- 
sistent with  or  unknown  to  the  equitable  practice  obtaining  in  federal 
courts.  Such  courts  may  adapt  their  own  equitable  procedure  to  the 
adjudication  of  the  right  and  the  attainment  of  the  relief  established 
and  prescribed  by  the  state  statute,  when  once  on  other  grounds  they 
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have  jurisdiction  of  the  case.  The  equitable  right  established  by  state 
law  may  be  dissociated  from  the  mere  procedure  prescribed  by  such 
law  for  its  enforcement.  The  language  of  Mr.  Justice  Miller  in  Brine 
V.  Insurance  Co.,  96  U.  S.  634,  24  L.  Ed.  858,  though  the  facts  of  the 
case  are  somewhat  different;  is  pertinent  here : 

"It  would  seem  that  no  argument  is  necessary  to  establish  the  proposition 
that  when  substantial  rights,  resting  upon  a  statute,  which  is  clearly  within 
the  legislative  jiower,  come  in  conflict  with  mere  forms  and  modes  of  pro- 
cedure in  the  courts,  the  latter  must  give  way,  and  adapt  themselves  to  the 
forms  necessary  to  give  effect  to  such  rights.  The  flexibility  of  chancery 
methods,  by  which  it  moulds  its  decrees  so  as  to  give  appropriate  relief  in 
all  cases  within  its  jurisdiction,  enables  it  to  do  this  without  violence  to  prin- 
ciple. If  one  or  the  other  must  give  way,  good  sense  unhesitatingly  requires 
that  Justice  and  positive  rights,  founded  both  on  valid  statutes  and  valid 
contracts,  should  not  be  sacrificed  to  mere  questions  of  mode  and  form." 

The  pursuing  party  in  the  receivership  suit  (the  Land  Title  & 
Trust  Company)  was  not  a  simple  contract  creditor,  but  was  the 
pledgee  or  mortgagee  of  all,  or  nearly  all,  of  the  assets  of  the  defend- 
ant company.  As  such  lienholding  creditor,  it  exercised  the  right  and 
power  conferred  by  the  New  Jersey  statute  to  have  an  injunction, 
and  a  receiver  appointed,  by  merely  showing  the  insolvency  of  the 
debtor  and  defendant  corporation  and  that  it  was  not  about  to  resume 
its  business  in  a  short  time  thereafter,  with  safety  to  the  public  and 
advantage  to  the  stockholders.  It  is  not  necessary,  therefore,  to  dis- 
cuss or  decide  the  question  as  to  the  right  of  a  simple  contract  credit- 
or to  proceed  in  a  federal  court  of  equity  under  the  authority  con- 
ferred by  the  state  statute  on  the  state  court  of  chancery,  or  the  ques- 
tion as  to  the  right  of  the  complainant  in  the  receivership  suit,  as  a 
lien  creditor,  to  appeal  by  such  a  bill  to  the  general  equity  jurisdic- 
tion of  the  Circuit  Coui;t. 

As  the  court  below  had  jurisdiction  of  the  case  on  the  grounds  we 
have  indicated,  and  as  it  now  appears  that  the  interlocutory  decrees 
appealed  from  are  right  in  themselves,  we  do  not  feel  called  upon  to 
question  the  regularity  of  the  proceedings  anterior  thereto;  but  we 
think  that  in  the  further  progress  of  the  case,  the  method  of  procedure 
should  be  that  of  the  federal  courts,  with  such  modification  only  as 
may  be  made  "without  violence  to  principle,"  and  as  may  be  found 
to  be  requisite  to  adapt  them  to  the  efficient  adjudication  of  the  right 
created  by  the  New  Jersey  statute. 

This  being  so,  the  question  remains,  whether  the  orders  or  decrees 
of  the  court  below,  which  were  the  subject-matters  of  the  three  ap- 
peals before  us,  were  appealable.  The  act  of  Congress  of  March  3, 
1891,  c.  517,  in  section  6,  cl.  I,  26  Stat.  828  [U.  S.  Comp.  St.  1901, 
P-  549]  >  provides  that  "the  Circuit  Courts  of  Appeal  established  by 
this  act  shall  exercise  appellate  jurisdiction  to  review,  by  appeal  or 
by  writ  of  error,  final  decisions  in  the  District  Court  and  the  exist- 
ing Circuit  Courts,  in  all  cases  other  than  those  provided  for  in  the 
preceding  section  of  this  act,  unless  otherwise  provided  by  law."  Nei- 
ther of  the  appeals  before  us  are  from  "final  decisions"  in  the  court 
below  in  the  case  before  it,  as  those  words  are  usually  understood. 
An  appeal  from  such  a  final  decision  can  only  be  taken  by  an  original* 
party  to  the  suit,  or  by  one  who  has  been  made  so  by  express  order 
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of  the  court  for  that  purpose,  or  by  a  legal  representative  of  such, 
or  by  one  whose  privity  in  estate,  title  or  interest  is  disclosed  by  the 
record.  These  appeals,  however,  as  hereinbefore  set  forth,  are  from 
orders  of  the  court  below,  dismissing,  as  to  the  first  and  third  appeals, 
petitions  of  intervention  by  the  appellant,  and  as  to  the  second  appeal, 
from  the  dismissal  of  a  petition  of  appellant,  appealing  to  the  court 
below  from  the  decision  of  the  receivers  not  to  allow  his  claim  as  a 
bondholder  of  the  Asphalt  Company  of  America.  These  orders  or 
decrees  of  the  court  below  are  not  on  their  face  appealable.  The  ap- 
pellant did  not  obtain  the  status  of  a  party  in  the  suit  below.  On  the 
contrary,  the  very  orders  appealed  from  denied  him  that  status.  Such 
orders  are  not  final  decisions,  in  the  sense  of  the  statute,  and  are 
within  the  discretion  of  the  court  making  them,  unless  it  shall  affirma- 
tively appear  that  the  petition  of  intervention  was  for  the  purpose  of 
enforcing  an  individual  right  of  the  petitioner,  for  the  assertion  of 
which  there  is  no  other  remedy,  and  which  will  be  entirely  lost  if  in- 
tervention is  denied.  If,  for  instance,  a  fund  is  to  be  distributed  by 
the  court  in  a  suit  then  before  it,  the  denial  of  a  petition  to  intervene, 
of  one  who  claims  the  right  to  participate  in  the  distribution,  by  rea- 
son of  a  title  distinct  and  apart  from  all  other  individuals  or  classes 
to  be  affected  by  the  decree,  would  be  a  final  decree  as  to  such  peti- 
tioner, for  the  reasons  that  his  claim  of  right  would  be  finally  dis- 
posed of  and  lost  by  such  denial.  The  petition  to  intervene  in  such 
case  is  of  right,  and  not  addressed  merely  to  the  discretion  of  the 
court.  In  Credits  Com.  Co.  v.  U.  S.,  177  U.  S.  311,  315,  20  Sup.  Ct. 
636,  44  L.  Ed.  782,  the  Supreme  Court  quote  and  adopt  the  language 
of  the  Circuit  Court  of  Appeals  in  the  case  then  before  it,  as  follows : 

"When  such  an  action  Is  taken,  that  is  to  say,  when  leave  to  intervene  In 
an  eqoity  case  is  asked  and  refused,  the  rule,  so  far  as  we  are  aware,  is  well 
settled  that  the  order  thus  made  denying  leave  to  intervene  is  not  regarded 
as  a  final  determination  of  the  merits  of  the  claim  on  which  the  intervention 
is  based,  but  leaves  the  petitioner  at  full  liberty  to  assert  his  rights  in  any 
other  appropriate  form  of  proceeding.  Such  an  order  not  only  lacks  the 
finality  which  is  necessary  to  support  an  appeal,  but  it  is  usually  said  of  it 
that  it  cannot  be  reviewed,  because  it  merely  involves  an  exercise  of  the 
discretionary  powers  of  the  trial  court.  ♦  ♦  ♦  It  is  doubtless  true  that 
cases  may  arise  where  the  denial  of  a  third  party  to  intervene  therein  would 
be  a  practical  denial  of  certain  relief  to  which  the  intervener  is  fairly  enti- 
tled, and  which  he  can  only  obtain  by  an  intervention.  Cases  of  this  sort 
are  those  where  there  is  a  fund  in  court  undergoing  administration  to  which 
a  third  party  asserts  some  right  which  will  be  lost  in  the  event  that  he  is  not 
allowed  to  intervene  before  the  fund  is  dissipated.  In  such  cases  an  order 
denying  leave  to  intervene  is  not  discretionary  with  the  chancellor,  and  will 
generally  furnish  the  basis  for  an  appeal,  since  it  finally  disposes  of  the 
intervenor's  claim  by  denying  him  all  right  to  relief." 

The  general  rule,  however,  is,  as  stated  bv  the  Circuit  Court  of  Ap- 
peals, in  Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R.  R.  Co.,  78  Fed.  665,  24 
C.  C.  A.  272,  36  L.  R.  A.  826: 

•*The  allowance  or  denial  of  the  application  of  a  stranger  to  be  admitted  as 
a  party  defendant  to  a  pending  suit  in  equity,  rests  in  the  sound  discretion 
of  the  chancellor.  The  denial  of  such  an  application  is  not  such  a  final  de- 
cree as  is  the  subject  of  appeal.  ♦  ♦  ♦  Such  an  application  is  a  mere  mo- 
tion in  the  case,  made  by  one  not  a  party,  and  is  not  of  itself  an  independent 
suit  in  equity  appealable  here." 
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Ex  parte  Cutting,  94  U.  S.  14,  22,  24  L.  Ed.  49. 

The  application  to  intervene,  in  both  the  first  and  third  appeals,  was 
broadly  upon  the  ground  that  the  party  by  whom  the  interests  of  the 
intervener  should  be  represented,  (in  the  one  case  the  Land  Title  & 
Trust  Company,  trustee,  and  in  the  other  the  receivers)  was  not  rep- 
resenting such  interests  properly.  No  individual  or  separate  inter- 
est of  the  petitioner,  which  could  not  otherwise  be  adjudicated  at  alU 
and  would  therefore  be  lost  if  intervention  were  denied,  was  present- 
ed in  the  court  below  in  either  of  the  petitions  which  are  the  subjects 
of  the  first  and  third  appeals.  If  the  trustee  and  the  receivers  act  hon- 
estly and  in  good  faith,  the  rights  of  the  appellant  are  protected.  The 
trustee  has  important  interests  committed  to  him  by  his  cestuis  que 
trustent  in  the  litigation  before  the  court,  and  the  court  was  right,, 
both  as  to  the  trustee  and  the  receivers,  in  exercising  its  discretion 
to  protect  them  from  interference,  in  the  carrying  on  of  the  litigation 
and  the  administration  of  the  funds  in  hand,  as  attempted  by  appel- 
lant's petitions  for  intervention.  If  the  trustee  had  acted  in  bad 
faith,  or  fraudulently,  it  was  open  to  the  appellant  to  proceed  by  orig- 
inal bill,  and  if  the  receivers  have  been  guilty  of  malfeasance  in  office> 
the  proper  remedy  is  an  application  to  the  court  below  by  the  appel- 
lant or  other  party  in  interest,  for  their  removal  and  the  substitution 
of  others. 

The  second  appeal  before  us,  as  already  fully  stated,  is  from  the 
decision  of  the  court  below,  refusing  to  entertain  an  appeal  from  the 
decision  of  the  receivers,  not  to  allow  the  appellant  to  prove  his  claim 
as  a  certificate  holder,  having  already  had  proof  made  by  the  trustee 
of  its  claim  representing  the  whole  issue  of  collateral  gold  certificates^ 
including,  of  course,  that  of  the  appellant.  It  is  to  be  borne  in  mind 
that  the  collateral  gold  certificates  issued  under  the  agreement  of 
July  15,  1899,  do  not  certify  debts  and  obligations  of  the  Asphalt  Com- 
pany of  America  direct  to  the  certificate  holder,  but  are  a  declaration 
by  the  Land  Title  &  Trust  Company,  to  whom  the  said  asphalt  com- 
pany has  transferred  its  assets  and  securities,  that  it  holds  the  same  in 
trust  to  pay  to  the  holder  of  the  certificates  his  proportionate  share 
of  the  income  collected  on  such  securities,  and  for  the  ultimate  collec- 
tion and  payment  to  him  of  the  principal  amount  named  therein,  so 
that  technically  specific  holders  of  such  certificates  cannot  claim  as 
creditors  of  the  Asphalt  Company  of  America,  excepting  through 
their  trustee.  It  is  not  easy  to  perceive  the  exact  object  of  the  ap- 
pellant in  this  matter,  unless  it  be  in  some  way  to  compel  all  certificate 
holders  to  make  proof  of  their  individual  certificates,  and  require  the 
receivers  to  discriminate  against  such  holders  of  the  same  as  appel- 
lant alleges  were  guilty  of  some  complicity  in  an  alleged  conspiracy 
or  other  wrongdoing,  as  set  forth  in  his  other  appeals,  and  thus  ac- 
complish an  intervention  indirectly,  which  had  been  denied  him  by  the 
court  upon  his  petitions.  As  we  have  before  said,  no  individual  right 
of  the  plaintiff  is  finally  disposed  of  and  lost  by  the  refusal  of  the 
court  below  to  entertain  his  appeal.  As  said  by  counsel  for  the  re- 
ceiver, the  court  chose  to  direct  the  receiver  to  receive  pro9fs  of  cer- 
tain claims,  it  having  determined  the  status  of  all  claimants  in  the  ap- 
pellant's class,  after  a  reference  to  a  master,  and  having  fixed  their 
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amount,  as  appears  by  paragraph  5  of  the  decree.  When  called  upon 
by  the  appellant,  upon  appeal  from  the  receiver's  decision  not  spe- 
cifically allowing  his  claim,  the  court  interpreted  its  own  decree,  pur- 
suant to  which  the  receiver  acted,  as  making  unnecessary  the  allow- 
ance of  the  claim  by  the  appellant.  If  such  discrimination  between 
holders  of  the  certificates  is  necessary  to  a  due  administration  of  the 
funds  in  possession  of  the  court,  the  receivers  can  be  directed  to  make 
the  proper  inquisition  after  proof  of  the  whole  indebtedness  is  made, 
as  well  as  prior  thereto.  The  whole  matter  of  appellant's  appeal  in 
the  court  below  from  the  iieceiver's  decision  was  addressed  to  the  dis- 
cretion of  the  court,  and  the  decision  of  the  court  below  is  clearly  not 
appealable. 

For  the  reasons  stated,  we  are  of  opinion  that  the  three  appeals 
must  be  dismissed. 


(12G  Fed.  4G9.) 

WATERS  V.  CENTRAL  TRUST  CO.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  24,  1903.) 

No.  3. 

1.  Courts— Jurisdiction— Special  Appearance. 

Where,  in  an  action  against  a  nonresident  in  a  state  court,  its  attorney 
was  directed  to  appear  solely  for  the  purpose  of  removing  the  cause  to 
the  federal  court,  and  on  the  last  day  for  filing  an  answer  in  the  cause 
such  attorney  filed  a  petition  for  removal  and  a  removal  bond,  and  ap- 
plied t«  the  judge  for  an  order  of  removal,  and  when,  over  objection,  the 
court  postponed  the  hearing  on  the  application  for  a  removal  to  the  fol- 
lowing week,  the  attorney  believing  it  necessary  to  sustain  his  right 
to  removal,  and,  for  that  purpose  only,  orally  asked  for  and  obtained  an 
extension  of  time  to  plead,  such  application  for  time  should  be  construed 
as  an  application  for  an  extension  of  time  to  appear  for  the  purpose  of 
pleading  to  the  jurisdiction  or  otherwise,  and  therefore  did  not  constitute 
an  appearance  sufficient  to  confer  jurisdiction. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
Di.<itrict  of  New  York. 

Alton  C.  Dunston,  for  plaintiff  in  error. 
Adrian  H.  Joline,  for  defendant  in  error. 

Before  LACOMBE  and  TOWNSEND,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  writ  of  error  herein  questions 
the  correctness  of  the  action  of  the  trial  court  in  dismissing  the  com-^ 
plaint  and  directing  a  verdict  for  the  defendant.  The  plaintiff  is  a 
citizen  of  the  state  of  Ohio,  and  in  the  court  below  sued  to  recover 
from  the  defendant,  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  New  York,  and  a  citizen  of  that  state,  the  sum  of 
$ioo»35o,  with  interest  from  October  11,  1897.  Said  suit  counted 
upon  a  judgment  obtained  in  an  action  in  the  court  of  common  pleas 
for  Summit  county,  in  the  state  of  Ohio,  by  Lyman  A.  Andrews  and 
others  against  the  Pittsburgh,  Akron  &  Western  Railroad  Company, 
defendants,  which  judgment  directed  that  this  defendant,  a  stock- 
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holder  of  said  railroad  company,  pay  the  plaintiff,  as  receiver,  ap- 
pointed by  said  court  in  said  proceeding  for  tlie  purpose  of  receiving, 
carrying,  and  distributing  the  money  to  be  paid  in  pursuance  of  said 
judgment,  said  amotmt  of  $100,350.  This  defendant  was  served  by 
publication,  but  was  not  personally  served  with  process  in  the  Ohio 
suit.  Various  questions  have  been 'raised  as  to  the  right  of  the  plain- 
tiff to  institute  this  action  in  this  court,  as  to  the  effect  of  the  proof 
of  the  judgment  of  the  Ohio  court,  as  to  the  authority  of  counsel  to 
appear  on  behalf  of  this  defendant  in  the  Ohio  suit,  and  as  to  the 
effect  of  his  appearance  therein. 

We  shall  consider  and  determine  only  the  single  question  of  the 
effect  of  the  appearance  of  counsel  in  said  Ohio  court  upon  the  rights 
of  defendant  to  question  the  jurisdiction  of  said  court.  Prior  to  and 
at  the  institution  of  the  action  in  Ohio  the  counsel  for  the  defendant 
company  in  New  York  were  Messrs.  Butler,  Stillman  &  Hubbard, 
and  Judge  C.  R.  Grant,  of  Akron,  Ohio,  was  its  local  counsel  in  Ohio. 
The  extent  of  his  authority  to  act  in  behalf  of  the  defendant  is  shown 
by  the  letters  and  telegrams  passing  between  the  parties,  all  of  which 
were  put  in  evidence.  Prior  to  March  23,  1895,  said  New  York  coun- 
sel for  the  defendant  had  instructed  Judge  Grant  not  to  "do  anything 
by  which  the  plaintiffs  can  gain  jurisdiction'*  of  the  defendant — had 
directed  him  "to  appear  specially  and  solely  to  remove  the  cause  and 
make  the  removal"  thereof  to  the  federal  court,  "the  motion  being 
special  only,"  etc.  On  said  day,  which  was  the  last  day  for  filing  an 
answer  in  said  cause,  Judge  Grant  filed  with  the  clerk  of  said  Ohio 
court  a  petition  for  the  removal  of  the  cause  to  the  United  States  Cir- 
cuit Court,  and  a  removal  bond,  and  appHed  to  the  judge  of  said  court 
for  an  order  for  such  removal.  Upon  objection  by  counsel  for  the 
plaintiff  to  the  entry  of  said  order,  the  court,  against  the  objection 
of  Judge  Grant,  postponed  the  hearing  on  the  application  for  removal 
to  the  following  week.  Thereupon  Judge  Grant  stated  "that,  if  such 
leave  were  given,  the  time  for  the  defendants  to  plead  ought  to  be 
extended  accordingly,  as  that  was  the  last  day  upon  which  we  would 
[could?]  file  our  petition  for  removal  under  the  law.  He  said  that, 
if  I  wished,  he  would  extend  the  time  to  plead,  and  so,  upon  my  oral 
application,  an  order  was  placed  upon  the  journal  extending  the  time 
limited  by  law  for  the  nonresident  defendants  to  plead  in  the  case — 
not  to  answer,  but  to  plead — until  April  6th."  Said  order  recited  that 
"upon  the  application  of  defendants,  the  Central  Trust  Company, 
*  *  *  and  for  good  cause  shown,  leave  is  hereby  given  by  the 
court  to  each  of  said  defendants  above  named  to  plead  in  this  action 
on  or  before  Saturday,  April  6,  1895." 

We  are  of  the  opinion  that,  under  the  circumstances,  this  taking 
of  an  extension  of  time  to  plead  did  not  constitute  a  voluntary  gen- 
eral appearance,  such  as  would  subject  the  defendant  to  the  jurisdic- 
tion of  the  Ohio  court.  The  correspondence  between  counsel  and 
the  testimony  of  Judge  Grant  show  that  he  understood  he  was  to  do 
nothing  by  which  plaintiff  could  obtain  jurisdiction  of  defendant,  and 
that  this  application  for  an  extension  of  time  to  plead  was  made  only 
because  he  (Judge  Grant)  believed  that  it  was  necessary  that  the  order 
of  the  said  court  for  removal  should  be  signed  and  entered  before 
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the  time  to  plead  expired,  and  that  there  was  then  no  intention  on  his 
part  to  submit  to  the  jurisdiction  of  the  Ohio  court. 

It  is  well  settled  that  an  appHcation  for  an  extension  of  time  ordi- 
narily amounts  to  a  voluntary  general  appearance  and  a  submission 
to  the  jurisdiction  of  the  court,  because  the  circumstances  show  a 
waiver  of  the  right  to  question  such  jurisdiction.  Brundage  v.  Biggs, 
25  Ohio  St.  652 ;  Evans  v.  lies,  7  Ohio  St.  234 ;  Hupfeld  v.  Automa- 
ton Co.  (C.  C.)  66  Fed.  788;  Briggs  v.  Stroud  (C.  C.)  58  Fed.  717. 
But  if  the  facts  show  that  such  application  is  made  solely  in  order  to 
preserve  the  right  of  a  party  to  deny  such  jurisdictiori,  there  is  no 
reason  to  presume  a  waiver  of  such  right  or  an  intent  to  submit  to 
such  jurisdiction.  "It  is  an  elementary  principle  of  jurisprudence 
that  a  court  of  justice  cannot  acquire  jurisdiction  over  the  person  of 
one  who  has  no  residence  within  its  territorial  jurisdiction  except 
by  actual  service  of  notice  within  the  jurisdiction  upon  him,  or  upon 
some  one  authorized  to  accept  service  in  his  behalf,  or  by  his  waiver, 
by  general  appearance  or  otherwise,  of  the  want  of  due  service." 
Goldey  v.  Morning  News,  156  U.  S.  518,  521,  15  Sup.  Ct.  559,  560, 
39  L.  Ed.  517.  "It  is  conceded  that,  if  defendant  had  stated  that  it 
appeared  specially  for  the  purpose  of  making  the  application,  that 
would  have  been  sufficient ;  and  yet  when  the  purpose  for  which  the 
applicant  comes  into  the  state  court  is  the  single  purpose  of  removing 
the  cause,  and  what  he  does  has  no  relation  to  anything  else,  it  is  not 
apparent  why  he  should  be  called  upon  to  repeat  that  this  is  his  sole 
purpose;  and,  when  removal  is  had  before  any  step  is  taken  in  the 
case,  as  the  statute  provides  that  'the  cause  shall  then  proceed  in  the 
same  manner  as  if  it  had  been  originally  commenced  in  said  Circuit 
Court,'  it  seems  to  us  that  it  cannot  be  successfully  denied  that  every 
question  is  open  for  determination  in  the  Circuit  Court,  as  we  have, 
indeed,,  already  decided."  Wabash  Western  Railway  Co.  v.  Brow, 
164  U.  S.  271,  278,  279,  17  Sup.  Ct.  126,  128,  41  L.  Ed.  431. 

Counsel  for  defendant  had  seasonably  asserted  his  right  to  an  order 
for  removal.  The  court  had  refused  to  enter  said  order.  It  is  not 
material  to  inquire  whether  this  refusal  was  or  was  not  rightly  made. 
"When  the  state  court  adjudged  that  it  had  authority  to  proceed,  the 
company  was  entitled  to  regard  the  decision  as  final,  so  far  as  that 
tribunal  was  concerned,  and  was  not  bound,  in  order  to  maintain  the 
right  of  removal,  to  protest  at  subsequent  stages  of  the  trial  against 
its  exercise  of  jurisdiction."  Steamship  Company  v.  Tugman,  106 
U.  S.  118,  123,  I  Sup.  Ct.  58,  61,  27  L.  Ed.  87. 

Here,  the  state  court  having  adjudged  that  it  had  power  to  continue 
the  cause,  and,  against  the  protest  of  Judge  Grant,  having  directed  the 
entry  of  an  order  to  that  effect,  he  was  justified  in  taking  the  step 
which  he  did  on  the  theory  that  it  was  necessary  to  protect  the  rights 
of  defendant  to  further  prosecute  said  removal  proceedings. 

Evidently,  the  sole  purpose  of  counsel  for  defendant  in  making 
said  application  for  extension  of  time  after  the  state  court  had  thus 
refused  to  pass  upon  the  application  was  to  preserve  the  rights  of 
his  clients  to  a  removal  of  the  cause  when  the  state  court  should  act 
upon  said  petition.  It  is  immaterial  to  the  decision  of  the  question 
herein  whether  such  action  was  or  was  not  necessary.     There  was  nc 
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waiver,  for  "waiver  is  the  intentional  relinquishment  of  a  known 
right."  Shaw  v.  Spencer  et  al.,  loo  Mass.  382,  395,  97  Am.  Dec.  107, 
I  Am.  Rep.  115;  Hoxie  v.  The  Home  Insurance  Company,  32  Conn. 
21,  40,  85  Am.  Dec.  240.  Here  was  no  relinquishment,  intentional 
or  otherwise,  but  a  manifest  intention  to  deny  the  right  of  the  state 
court  to  proceed  in  the  cause,  and  to  assert  the  rights  of  defendant 
to  be  heard  in  another  jurisdiction. 

We  are  not  aware  of  any  principle  upon  which  a  party,  being  un- 
able to  presently  assert  his  jurisdictional  rights  because  of  the  refusal 
of  a  court  to  consider  his  claim,  can  be  said  to  voluntarily  abandon 
said  rights  because  he  may  consider  himself  obliged,  by  reason  of  the 
action  of  the  court,  to  assent  to  a  postponement  of  the  time  when 
such  jurisdictional  rights  may  be  asserted. 

In  Harkness  v.  Hyde,  98  U.  S.  476,  25  L.  Ed.  237,  counsel  for  a  de- 
fendant, who  had  not  been  properly  served,  appeared  specially  to 
move  the  dismissal  of  the  action  on  that  ground,  and,  failing  therein, 
answered  on  the  merits.  The  court  treated  the  motion  as  a  motion 
that  the  service  be  set  aside,  and  held  as  follows : 

"Illegality  In  a  proceeding  by  which  Jurisdiction  is  to  be  obtained  is  In  no 
case  waived  by  the  appearance  of  the  defendant  for  the  purpose  of  calling 
the  attention  of  the  court  to  such  Irregularity;  nor  is  the  objection  waived 
when,  being  urged,  it  is  overruled,  and  the  defendant  is  thereby  compelled 
to  answer.  He  is  not  considered  as  abandoning  his  objection  because  he  does 
not  submit  to  further  proceedings  without  contestation.  It  is  only  where  he 
pleads  to  the  merits  in  the  first  instance,  without  insisting  upon  the  illegality, 
that  the  objection  is  deemed  to  be  waived." 

This  case  bears  a  close  analogy  to  the  case  at  bar,  because  it  gives 
effect  to  the  motion  by  interpreting  it  in  accordance  with  the  inten- 
tion of  counsel,  and  holds  that  in  such  a  case  there  is  no  waiver  except 
where  th^  party  pleads  to  the  merits  without  insisting  upon  the  il- 
legality. 

Applying  that  principle  to  the  present  case,  we  think  the  application 
for  extension  of  time  to  plead  may  fairly  be  interpreted  as  intended  to 
be  for  an  extension  of  time  to  appear  for  the  purpose  of  pleading  to 
the  jurisdiction  or  otherwise. 

The  judgment  is  affirmed,  with  costs. 


(120  Fed.  338.) 

LAXOE  V.  UNION  PAC.  R.  00. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  27.  1903.) 

No.  1,044. 

1.  Pleadings— Amendment— Namb. 

Where,  after  answer,  by  leave  of  court  the  defendant  filed  an  additional 
pleading  stating  an  additional  defense,  which  it  styled  an  "additional 
answer,"  the  fact  that  it  was  so  named,  and  that  the  practice  did  not 
recognize  such  a  pleading,  was  immaterial,  since  It  would  be  regarded 
as  an  amendment  to  the  answer  filed* 
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1  Saxb— Federal  Courts— Amendment  op  Pleadings— State  Laws. 

Since,  by  Rev.  St.  |  954  [U.  S.  Comp.  St.  1901,  p.  696],  authorlzlnjr  fed- 
eral courts  to  allow  amendment  of  pleadings,  Congress  has  legislated 
generally  on  the  subject,  the  federal  courts  in  granting  such  amendments 
are  npt  governed  by  the  state  laws  or  practice. 

3.  Same— Discretion— Abuse— Review. 

The  granting  of  leave  to  amend  pleadings  is  discretionary  with  the 
trial  court,  and  its  action  ia  not  reviewable  except  in  case  of  gross  abuse 
of  discretion. 

4  Master  and  Servant— Injuries  to  Servant— Liability  Acts— Instruction 
—Implied  Repeal. 

Sess.  Laws  Colo.  1893,  p.  129,  c.  77,  provides  for  master's  liability  for 
Injuries  to  his  servant  under  certain  circumstances,  and  requires  as  a 
condition  to  recovery  the  service  of  notice  of  the  injury,  etc.,  ou  the  em- 
ployer within  60  days  after  the  occurrence.  It  also  provides  the  maxi- 
mum recovery,  and  establishes  rules  of  procedure.  Sess.  Laws  Colo.  1901, 
p.  161,  c.  67,  affirms  the  doctrine  of  master's  liability  for  the  negligent 
injury  of  a  servant,  abrogates  the  fellow-servant  doctrine,  etc.,  but  con- 
tains no  requirement  of  notice,  limit  of  liability,  or  rules  of  procedure; 
and  following  a  provision  repealing  all  conflicting  acts  and  parts  of  acts 
is  a  proviso  that  the  act  shall  not  be  construed  to  repeal  or  change  the 
existing  laws  relating  to  the  rights  of  persons  injured  to  maintain  an  ac- 
tion against  the  emplpyer.  Held,  that  the  conditions,  limitations,  and 
procedure  provided  by  the  act  of  1893  were  not  impliedly  repealed  by  the 
act  of  1901,  and  hence  the  failure  of  an  employ6  injured  by  negligence 
of  a  fellow  servant  to  give  notice  of  his  claim  for  injury  as  required  by 
the  act  of  1893  was  a  complete  defense  to  his  action. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

E.  T.  Wells  and  John  H.  Chiles,  for  plaintiff  in  error. 
W.  R.  Kelly,  Willard  Teller,  and  Clayton  C.  Dorsey,  for  defendant 
in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
HOOK,  District  Judge. 

HOOK,  District  Judge.  Rudolph  H.  Lange,  an  employe  of  the 
Union  Pacific  Railroad  Company,  was  injured  at  La  Salle,  Colo.,  in 
a  collision  between  two  trains  of  the  company,  caused  by  the  negli- 
gence of  his  fellow  servants,  and  he  commenced  this  action  in  the  Cir- 
cuit Court  to  recover  damages  for  the  injuries  he  received.  After 
the  issues  had  been  joined  by  complaint,  answer,  and  replication,  the 
company,  by  permission  of  the  court,  filed  what  was  termed  an  "ad- 
ditional answer,"  presenting  another  ground  of  defense,  in  which  it 
averred  that  no  written  notice  of  the  time,  place,  or  cause  of  the  injury 
complained  of  was  given  to  the  company  within  6o  days  after  the 
occurrence  of  the  accident,  or  at  any  time  prior  to  the  commence- 
ment of  the  action.  Lange  moved  to  strike  this  last  pleading  from 
the  files,  and,  upon  this  being  denied,  he  demurred  on  the  ground 
that  the  additional  answer  did  not  state  facts  sufficient  to  constitute 
a  defense.  The  demurrer  was  overruled,  and  Lange  stood  thereon, 
and  declined  to  plead  further,  whereupon  judgment  was  rendered  in 
favor  of  the  company,  and  Lange  brought  the  cause  to  this  court. 

t4.  Repeal  of  statutes  by  Implication,  see  note  to  First  Nat  Bank  v. 
Weidenbeck,  88  C.  C.  A.  136. 

82  ac./ 
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He  presents  four  assignments  of  error,  which  are,  however,  but  vari- 
ant expressions  of  two  general  propositions:  (i)  That  the  Circuit 
Court  committed  error  in  allowing  the  filing  of  the  pleading  called 
an  "additional  answer,"  for  the  reasons  (a)  that  no  such  pleading  is 
known  to  the  practice,  and  (b)  if  it  is  to  be  regarded  as  an  amendment 
to  the  original  answer  there  was  no  showing  of  good  cause  by  affi- 
davit, and  no  notice  to  the  adverse  party,  as  required  by  the  practice 
act  of  Colorado  (Mills'  Ann.  Code,  §  75) ;  (2)  that  error  was  commit- 
ted in  holding  that  the  facts  set  forth  in  the  additional  answer  consti- 
tuted a  defense  to  the  action. 

Although  it  is  argued  at  length  in  the  briefs,  there  is  no  merit  in 
the  contention  concerning  the  name  of  the  additional  answer  and  the 
action  of  the  court  in  allowing  it  to  be  filed.  It  is  the  context  of  a 
pleading  which  determines  its  character,  and  not  the  name  chosen  by 
the  pleader.  A  name  cannot  give  point  or  purpose  to  an  ineflFective 
pleading,  nor  destroy  the  substance  of  one  which  performs  a  lawful 
office.  The  additional  answer  setting  forth  a  new  and  distinct  ground 
of  defense  is  amendatory  in  its  nature,  as  it  widens  the  scope  of  the 
pleading  which  it  succeeds,  and  of  which  it  is  to  be  considered  as  a 
part.  It  is  usual  to  tack  the  subsequent  pleading  to  the  original  by 
appropriate  words  of  reference,  but  certainly  it  has  never  been  sup- 
posed that  a  failure  to  do  so  would  render  a  judgment  resting  thereon 
erroneous.  Whether  the  pleading  in  question  should  have  been  styled 
an  additional  answer,  an  amended  answer,  or  by  any  other  name  of 
similar  import,  has  no  bearing  whatever  upon  the  merits  of  the  con- 
troversy between  the  parties. 

In  granting  permission  to  the  company  to  file  the  amendatory  plead- 
ing the  circuit  court  was  not  controlled  by  the  provisions  of  the  Code 
of  procedure  of  Colorado.  Section  914,  Rev.  St.  [U.  S.  Comp.  St. 
1 901,  p.  684],  provides  that  the  Circuit  and  District  Courts  of  the 
United  States  in  matters  of  practice,  pleadings,  and  forms  and  modes 
of  proceeding  in  actions  at  law  shall  conform  as  near  as  may  be  to 
the  state  practice,  but  it  does  not  require  those  courts  to  follow  the 
state  practice  in  all  its  subordinate  requirements  or  unimportant  de- 
tails. Those  provisions  may  be  rejected  which,  in  the  judgment  of  the 
court,  would  unwisely  incumber  the  administration  of  the  law,  or 
tend  to  defeat  the  ends  of  justice.  Railroad  Co.  v.  Horst,  93  U.  S. 
291,  300,  23  L.  Ed.  898;  Railway  Co.  v.  Botsford,  141  U.  S.  250,  256, 
II  Sup.  Ct.  1000,  35  L.  Ed.  734;  Chappell  v.  United  States,  160  U. 
S.  499,  514,  16  Sup.  Ct.  397,  40  L.  Ed.  510.  In  Shepard  v.  Adams,  168 
U.  S.  618,  18  Sup.  Ct.  214,  42  L.  Ed.  602,  the  court  said  that  uniformi- 
ty of  practice  was  left  by  acts  of  Congress  to  be  attained  largely 
through  the  discretion  of  the  national  courts.  Moreover,  where  Con- 
gress has  legislated  generally  upon  any  such  subject,  the  rules  of  the 
state  practice  in  respect  thereof  are  superseded,  and  the  extent  and 
limitations  of  the  powers  of  the  courts  of  the  United  States  are  to  be 
found  in  the  congressional  enactments,  and  not  in  the  laws  of  the 
states.  As  was  said  by  this  court  in  Bowden  v.  Bumham,  59  Fed. 
752,  8  C.  C.  A.  248,  the  right  of  a  federal  court  to  allow  amendments 
is  given  by  section  954  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901, 
p.  696],  and  exists  quite  independently  of  any  state  statute.    Again, 
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the  granting  or  refusal  of  leave  to  make  amendments  to  pleadings  is 
discretionary  with  the  trial  court,  and  its  action  is  not  reviewable  ex- 
cept in  a  case  of  gross  abuse  of  discretion.  Chapman  v.  Barney,  129 
U.  S.  677,  9  Sup.  Ct.  426,  32  L.  Ed.  800;  Gormley  v.  Bunyan,  138 
U.  S.  623,  II  Sup.  Ct.  453,  34  L.  Ed.  1086;  Dietz  v.  Lymer,  61  Fed. 
792,  10  C.  C.  A.  71 ;  Phiiip  Schneider  Brewing  Co.  v.  American  Ice- 
Mach.  Co.,  yy  Fed.  138,  23  C.  C.  A.  89. 

The  other  proposition  which  is  pressed  upon  our  attention  as 
ground  for  reversing  the  judgment  of  the  circuit  court  depends  upon 
the  effect  to  be  given  to  two  employers*  liability  acts  of  the  Legisla- 
ture of  Colorado,  passed  in  1893  (Sess.  Laws  1893,  p.  129,  c.  Tf)  and 
1901  (Sess.  Laws  1901,  p.  161,  c.  67),  respectively.  By  the  act  of 
1893  it  is  provided  that  an  employer  shall  be  liable  to  an  employe  for 
personal  injury  in  three  classes  of  cases :  (i)  By  reason  of  any  neg- 
ligent defect  in  the  condition  of  the  ways,  works,  or  machinery  con- 
nected with  or  used  in  the  business  of  the  employer ;  (2)  by  reason 
of  the  neglig^ence  of  any  person  in  the  service  of  the  employer  intrust- 
ed with,  or  whose  principal  duty  is  that  of  exercising,  superintend- 
ence ;  (3)  by  reason  oT  the  negligence  of  any  person  in  the  service  of 
the  employer  who  has  charge  or  control  of  any  switch,  signal,  loco- 
motive engine,  or  train  upon  a  railroad.  The  case  before  us  falls  with- 
in the  class  last  mentioned.  It  is  also  provided  in  the  act  that  no  ac- 
tion for  the  recovery  of  compensation  for  any  injury  so  caused  shall 
be  maintained  unless  written  notice  of  the  time,  place,  and  cause  of 
the  injury  be  given  to  the  employer  within  60  days  after  the  occur- 
rence of  the  accident.  The  maximum  of  recovery  for  an  injury  re- 
sulting solely  from  the  negligence  of  a  co-employe  is  limited  to  $5,000. 
Rules  of  procedure  are  established  for  actions  brought  under  the  act. 
The  provisions  which  are  pertinent  to  the  second  and  third  classes 
as  above  enumerated  obviously  eflfect  an  abrogation  of  the  rule  of 
the  common  law  so  far  as  concerns  cases  in  which  the  negligence 
complained  of  is  that  of  a  fellow  servant  of  the  injured  person.  The 
act  of  1901  in  general  terms  affirms  the  doctrine  of  the  liabilitv  of  the 
employer  to  the  employ^  for  the  former's  negligence  or  omission  of 
duty,  and,  in  addition  thereto,  entirely  abrogates  the  fellow-servant 
doctrine,  and  provides  that  the  employer  shall  be  liable  in  all  cases  to 
the  same  extent  as  though  the  negligence  of  a  co-employe  was  that 
of  the  employer  himself.  There  is  in  this  act  no  requirement  of  no- 
tice, no  limit  upon  the  liability  of  the  employer,  and  no  rule  of  pro- 
cedure as  contained  in  the  prior  law.  Following  a  repeal  of  all  con- 
flicting acts  and  parts  of  acts  is  this  proviso :  **That  this  act  shall  not 
be  construed  to  repeal  or  change  the  existing  laws  relating  to  the 
right  of  the  person  injured  *  *  *  to  maintain  an  action  against 
the  employer."  The  question  is  whether,  in  the  condition  of  the  leg- 
islation in  Colorado  as  thus  stated,  an  employe  may  maintain  an  ac- 
tion against  a  railroad  company  for  an  injury  there  caused  by  the  neg- 
ligence of  his  co-employes  in  charge  of  a  locomotive  engine  and  train, 
without  giving  the  notice  require3  by  the  act  of  1893.  Was  this  act 
repealed  by  the  later  one,  or  is  it  still  in  full  force  and  virtue?  Coun- 
sel for  the  company  contend  that  the  act  of  1901  is  violative  of  both 
the  federal  and  the  state  Constitutions  if  it  is  given  the  broad  interpre- 
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tation  claimed  for  it.  They  also  urge  that  there  is  an  irreconcilable 
conflict  between  the  purview  of  the  act  and  the  proviso  above  quoted, 
in  that  the  apparent  purpose  of  the  purview  is  to  change  existing  laws, 
while  the  language  of  the  proviso  forbids  any  such  change,  and  that 
consequently,  under  well-settled  rules  of  statutory  construction,  the 
proviso  overrides  and  destroys  the  purview  of  the  act,  and  therefore 
the  act  itself.  The  needs  of  this  case  not  requiring  it,  we  refrain 
from  expressing  any  opinion  upon  either  of  these  contentions.  Wheth- 
er the  purview  and  the  proviso  may  be  harmonized  so  that  the  act 
may  stand  in  all  of  its  parts,  or,  on  the  other  hand,  the  proviso  be 
eliminated  as  being  repugnant  to  the  purview,  there  is  in  neither  event 
such  a  necessary  inconsistency  between  the  act  of  1901,  so  construed, 
and  the  act  of  1893,  as  would  operate  as  a  repeal  of  the  latter.  It  is 
true  that  they  occupy  in  part  a  common  ground,  but  it  is  in  harmony, 
not  in  hostility,  that  they  do  so.  The  older  act  contains  conditions, 
limitations,  and  rules  of  procedure  not  found  in  the  act  of  1901.  The 
scope  of  the  latter,  embracing  as  it  does  every  relation  of  employer 
and  employe,  is  much  broader  than  that  of  the  other.  But  these  dif- 
ferences are  not  differences  of  conflict  or  repugnance.  The  condi- 
tions, limitations,  and  procedure  of  the  act  of  1893  are  in  their  nature 
applicable  to  like  causes  arising  under  the  act  of  1901,  which,  in  effect, 
is  merely  an  extension  and  enlargement  of  the  field  of  operation. 
We  see  no  reason  arising  from  conflict  of  terms  why  both  acts  can- 
not stand  as  jointly  constituting  the  body  of  legislation  upon  the  sub- 
ject to  which  they  relate.  The  act  of  1893  is  not  repealed  by  implica- 
tion, or,  as  suggested,  because  the  act  of  1901  was  intended  as  a  re- 
vision of  and  to  include  all  of  the  statutory  law  upon  its  subject.  It 
is  familiar  doctrine  needing  no  citation  of  authority  that  repeals  by 
implication  are  not  favored,  and  that  there  must  be  clear  and  satis- 
factory evidence  of  the  legislative  purpose  to  effect  such  a  result.  As 
was  observed  in  United  States  v.  Hogg,  112  Fed.  909,  912,  50  C. 
C.  A.  608,  "the  purpose  of  a  revision  is  to  revise,  and  not  change  or 
alter,  the  law,  and  a  different  purpose  should  be  plain  before  justify- 
ing an  intent  to  change."  There  is  no  such  intent  exhibited  upon  the 
face  of  the  act  of  190 1.  On  the  contrary,  if  the  proviso  remains  in  the 
act,  it  furnishes  conclusive  evidence  of  the  legislative  intent  that  the 
provisions  of  the  prior  act  shall  stand  unimpaired ;  if  the  proviso  be 
expelled,  we  are  brought  to  no  different  conclusion. 

Upon  the  record  the  failure  of  Lange  to  give  the  notice  required  by 
the  act  of  1893  is  admitted.  Such  failure  is  fatal  to  his  case.  The  en- 
forcement of  the  liability  of  the  compginy  was,  by  the  act  which  creat- 
ed it,  conditioned  upon  the  giving  of  the  notice.  Without  compliance 
with  the  condition  there  can  be  no  enforcement  of  the  liability.  The 
question  as  to  the  necessity  of  notice  having  been  properly  raised  by 
the  averments  of  the  additional  answer  and  Lange's  demurrer  there- 
to, it  is  unnecessary  that  we  determine  whether  his  petition  was  fa- 
tally defective  in  not  affirmatively  averring  a  compliance  with  the 
conditions  of  the  act  of  1893. 

The  judgment  of  the  Circuit  Court  will  be  aflSrmed. 
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(127  Fed.  71.) 

FREDRICK  MFG.  CO.  T.  DEVLIN  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit.    February  1,  1904.) 

No.  32. 

1.  Sales— Contract— Breach— Matertat*8 — Quality— Evidrnxe. 

^^^le^e,  in  an  action  for  the  price  of  bicycle  handle  bar  stems,  defend- 
ant contended  that  the  stems  furnished  were  malleable  iron,  and  not 
steel,  as  ordered,  and  an  expert  testified  that  he  could  not  say  of  his  own 
knowledge  that  a  particular  test  referred  to  was  made  from  borings  taken 
from  articles  submitted  to  him  by  the  plalntiCPs,  a  question  as  to  what 
he  would  call  certain  material  subjected  to  such  test  and  returning  cer- 
tain results  was  properly  refused. 

2.  Same — Review— Prejudice. 

Where  a  witness  answered  a  question,  to  which  an  objection  had  been 
sustained,  favorably  to  defendant,  and  no  motion  was  made  to  strike  the 
answer  out,  the  ruling  will  not  be  reviewed  on  defendant's  appeal 
8.  Same- Indefiniteness. 

A  question  put  to  a  witness,  "What  did  you  do?**  without  calling  the 
witness*  attention  to  the  subject  of  the  Inquiry,  was  objectionable  as 
indefinite  and  unsuggestive. 

4.  Same. 

Where,  in  an  action  for  the  price  of  goods  sold,  a  question  asked  of  a 
witness,  on  redirect  examination,  as  to  the  time  when  defendants  first 
began  to  send  out  stems  made  from  castings  furnished  by  the  plaintiffs, 
was  properly  excluded  as  repetition,  error  could  not  be  predicated  on  such 
exclusion  on  the  ground  that  it  was  expected  to  be  proved  by  the  ques- 
tion that  the  stems  which  had  been  so  referred  to  were  not  defendants* 
stems,  which  was  not  supported  by  the  record. 

5.  8AMB—QtJE8Ti0NS—AN8WER8— Responsiveness. 

Where  a  nonresponslve  answer  was  given  to  a  question  objected  to, 
and  the  court  was  not  asked  to  strike  the  answer,  the  objection  to  the 
question  cannot  be  reviewed  on  appeal 

(L  Same- Witnesses- Experts. 

Where,  in  an  action  for  the  price  of  castings,  the  issue  was  not  alone 
whether  the  castings  were  steel  or  malleable  iron,  but  whether  they  were 
not  also  structurally  imperfect,  an  expert  witness  was  competent  to  give 
his  opinion  as  to  whether  breakages  for  which  defendants  claimed  dam- 
ages might  be  due  to  the  inexpedient  use  of  eastings  instead  of  forgings, 
and  not  to  inherent  defects  in  the  material  used. 

7.  Same— Counterclaim— Tools. 

Where,  in  an  action  for  the  price  of  goods  sold,  defendants  counter- 
claimed  for  the  price  of  new  tools  required  to  be  purchased  by  reason  of 
alleged  defects  in  the  stems  furnished,  but  there  was  no  proof  that  the 
tools  could  not  be  used  for  any  other  purpose,  defendants  were  not  en- 
titled to  recover  the  cost  of  such  tools. 

8l  Same-Statutes— Notice. 

Under  Prac.  Act  N.  J.  S  129  (2  Gen.  St.  p.  2555),  requiring  that,  where 
damages  are  pleaded  in  recoupment,  notice  of  the  particulars  of  such  de- 
fense shall  be  attached  to  the  plea  and  filed  therewith,  the  defendants  were 
not  entitled  to  recoup  damages  for  the  purchase  of  tools,  made  necessary 
by  alleged  defects  in  the  materials  purchased,  in  an  action  for  the  price 
thereof,  where  no  notice  of  such  defense  had  been  given. 

9l  Samb — Contract  of  Sale-Construction- Warranty. 

Where  a  buyer  ordered  100,000  bicycle  handle  bar  stem  castings,  as  per 
sample  submitted,  to  be  made  of  the  best  grade  of  steel  suitable  for  the 
purpose,  and  the  seller  agreed  to  ftkmish  **100,000  handle  bar  stem  castings 
to  be  made  of  stee|,"  the  seller  only  warranted  that  the  character  of  the. 
metal  used  should  be  steel,  and  not  that  it  should  be  of  the  best  grade  or 
suitable  for  the  purpose  intended. 
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10.  Same. 

Where  plaintiffs,  who  were  not  manufacturers  of  bicycle  appliances, 
but  simply  manufactured  steel  and  Iron  castings,  agreed  to  furnish  de- 
fendants handle  bar  stem  castings,  as  per  sample,  to  be  made  of  the  best 
grade  of  steel  suitable  for  the  purpose,  plaintiffs  Avere  not  bound  to  ex- 
ercise judgment  in  selecting  such  a  grade  of  steel  as  in  thoir  opinion 
would  be  suitable,  nor  did  they  guaranty  that  steel  of  any  grade  would 
answer  .the  purpose  Intended. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Edward  Stetson  Griffing,  for  plaintiffs  in  error. 
Edward  C.  Perkins,  for  defendants  in  error. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  ARCH- 
BALD,  District  Judge. 

ARCHBALD,  District  Judge.  The  plaintiffs  sued  in  the  court  be- 
low for  the  price  of  certain  steel  castings  furnished  the  defendants  for 
the  stems  of  bicycle  handle  bars.  Two  shipments  were  received  and 
paid  for,  but  the  third  was  refused,  on  the  ground*  that  the  accepted 
order,  on  which  they  were  to  be  supplied,  called  for  "the  best  grade 
of  steel  suitable  for  the  purpose,"  while  those  furnished  were  not  steel 
at  all,  but  malleable  iron,  and  were  so  defective,  in  addition,  by  rea- 
son of  blowholes,  as  to  be  practically  worthless.  Suit  having  been 
brought,  the  defendants  denied  liability  on  these  grounds,  and  also 
set  up  a  claim  for  loss  by  the  breakage  of  stems,  by  reason  of  their 
inferior  and  defective  character  and  condition.  The  verdict  of  the 
jury  favored  the  plaintiffs,  and  the  court,  on  application,  refused  to 
disturb  it.  Much  of  the  argument  urged  upon  us  here  would  be  ap- 
propriate on  the  consideration  of  a  rule  for  a  new  trial,  but  it  has  no 
place  in  this  court,  where  we  can  only  review  and  correct  the  errors,  if 
any,  committed  by  tlie  trial  judge  in  the  course  of  the  proceedings. 

The  assignments  of  error  are  numerous,  but  there  are  only  a  few 
that  need  to  be  noticed.  The  first  is  addressed  to  the  refusal  of  the 
court  to  allow  the  following  question  to  be  put  on  cross-examination 
to  Dr.  Waller,  an  expert  witness  produced  by  the  plaintiffs:  "Suppose 
you  had  taken  no  physical  tests  and  had  a  chemical  test,  showing 
that  the  combined  carbon  was  .14,  the  graphitic  carbon  was  .85,  the 
phosphorus  was  .165,  sulphur  .035,  and  silicon  .604;  what  material 
would  you  call  it — steel  or  malleable  iron?"  Objection  was  made  to 
this  as  not  being  the  result  of  any  of  the  analyses  shown,  and  the 
court  sustained  it,  saying :  "You  cannot  use  this  test  of  November  as 
a  test  made  by  the  witness,  when  the  witness  says  he  does  not  consider 
that  he  can  identify  the  material  tested."  To  confirm  this  ruling  the 
trial  judge  turned  to  the  witness,  and  asked :  "Can  you  say  upon  your 
own  knowledge  that  the  test  of  November  was  made  from  borings 
taken  from  articles  submitted  to  you  by  the  plaintiffs?"  to  which  the 
witness  replied,  *1  cannot."  Not  content  with  this  result,  and  still 
seeking  to  maintain  his  position,  counsel  for  defendants  then  asked: 
"Doctor,  assuming  that  borings  from  this  piece  of  metal,  which  was 
sent  you  by  the  plaintiffs  in  November,  1901,  had  been  tested,  and 
had  shown,  upon  examination,  that  the  combined  carbon  was   .14 
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of  one  |>cr  cent,;  graphite  .85  of  one  per  cent.;  phosphorus  .165  of 
one  per  cent. ;  sulphur  .035  of  one  per  cent. ;  and  silicon  .604  of  one 
per  cent. ;  what  metal  would  you  say  it  was — steel  or  malleable  iron  ?" 
This  was  practically  a  repetition  of  that  which  had  just  been  rejected, 
and  could  not  be  expected  to  receive  any  better  treatment.  It  was  not 
a  hypothetical  question  put  to  the  witness  as  an  expert  (to  which  the 
court  had  intimated  that  counsel  was  entitled),  because  it  assumed,  as 
before,  the  identity  of  the  borings,  which,  in  the  opinion  of  the 
court,  had  not  been  satisfactorily  established.  It  is  true,  with  regard 
to  both  these  questions,  that  an  analysis,  of  the  character  mentioned, 
of  borings  which  had  been  submitted  to  the  witness,  had  been  drawn 
out  without  objection  by  defendants'  counsel  on  cross-examination; 
but  while  this  may,  to  a  certain  extent,  have  put  it  in  evidence,  when 
its  competency  was  challenged,  as  it  was,  for  the  purpose  proposed,  it 
could  not  be  made  use  of  in  that  way  while  the  identity  of  that  to 
which  it  related  was  in  question.  Issue  will  probably  be  taken  with 
the  sugg'estion  that  there  was  any  doubt  as  to  the  identity  of  the 
material  referred  to,  in  view  of  the  evidence  on  the  subject  to  which 
our  attention  is  called  in  the  brief  of  counsel.  But  even  if  it  be  as- 
sumed that  this  evidence  is  before  us,  which  we  very  much  question, 
we  must  rely  on  the  judgment  of  the  trial  judge  with  regard  to  it, 
rather  than  our  own  deduction  from  the  references  given  us,  which 
are  not  altogether  clear,  and  about  which  we  might  easily  be  mis- 
taken. 

James  R.  Chisolm,  a  witness  for  the  defendants,  on  redirect  exam- 
ination, was  asked  the  question :  "While  you  were  selling  handle  bars 
for  the  Fredrick  Manufacturing  Company  [defendants],  made  of  steel 
forging  stems,  prior  to  placing  this  order,  had  you  ever  heard  of  a 
stem  breaking?"  This  was  objected  to,  and  the  court  held  it  in- 
competent; but  the  witness,  without  regard  to  the  ruling,  answered, 
"I  had  not."  The  jury  must  have  heard  this,  and,  as  there  was  no 
motion  to  strike  it  out  or  have  them  disregard  it,  the  inquiry  whether 
the  court  was  right  or  wrong,  in  holding  as  it  did,  is  of  no  practical 
consequence. 

The  question  put  to  the  witness  Stoughton,  "What  did  you  do?" 
is  so  indefinite  and  unsuggestive  that  we  are  not  prepared  to  say  the 
court  was  in  error  in  rejecting  it.  Standing  by  itself,  as  it  does,  with 
no  enlightening  context,  it  is  meaningless;  and  it  is  not  to  be  judged 
by  what  is  now  sought  to  be  imported  into  it,  which,  if  that  were 
permitted,  might  be  anything  that  the  ingenuity  of  counsel  could  ad- 
vance. Had  a  concrete  question  been  asked,  inquiring  of  the  witness 
what  he  had  done  in  the  way  of  testing  the  fractured  pieces  of  cast- 
ings sent  him,  it  would  be  different;  and,  except  as  it  had  already 
been  gone  into  in  his  prior  examination,  we  have  no  idea  that  the 
learned  trial  judge  would  have  excluded  it.  But  it  is  to  be  remem- 
bered that  this  was  a  matter  on  redirect  examination,  where  only  that 
was  admissible  which  had  not  before  been  touched  upon.  The  court 
is  not  to  be  convicted  of  error  at  that  stage,  unless  it  clearly  appears 
that  something  both  new  and  material  was  shut  out. 

No  bill  was  sealed  to  the  rejection  of  the  question  put  to  Craig; 
but  passing  that  by,  we  fail  to  see  how  the  defendants  were  injured. 
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This  also  was  on  redirect  examination,  and  simply  inquired  as  to  the 
time  when  the  defendants  first  began  to  send  out  stems  made  from 
castings  furnished  by  the  plaintiffs.  But  according  to  the  testimony 
to  which  we  have  been  freely  referred  in  other  matters — if  we  are 
permitted  to  examine  it — the  witness  on  cross-examination  had  al- 
ready declared  that  they  began  to  sell  them  in  November,  1899,  and 
continued  to  do  so  up  to  April,  1900.  The  question,  therefore,  was 
repetition.  The  suggestion  now  that  it  was  expected  to  prove  by  it 
that. the  stems  which  had  been  so  testified  to  were  not  Devlin  stems 
has  nothing  in  the  record  to  sustain  it.  If  it  was  in  the  mind  of  coun- 
sel it  was  not  disclosed,  and  we  cannot  be  expected  to  reverse  on  any 
such  supposititious  purpose. 

The  witness  Souther  was  asked  as  an  expert :  "Assuming  a  bicycle 
stem  to  be  made  of  the  best  grade  of  steel  castings  suitable  for  the 
purpose,  of  the  size,  shape,  and  style  of  the  piece  you  have  there,  and 
to  be  finished  in  the  manner  shown  in  the  other  piece  which  is  in  your 
hand,  would  that  be  safe  against  breaking  when  in  use  as  part  of  a 
bicycle  handle  bar?''  This  was  objected  to  by  the  defendants  as  in- 
competent and  immaterial,  but  the  objection  was  overruled  and  the 
witness  said :  "I  do  not  believe  that  can  be  answered — ^as  to  whether 
that  would  be  safe — ^without  qualifjdng  it."  He  then  went  on  to  ex- 
plain that,  in  the  early  days  of  bicycle  manufacturing,  castings  were 
used  in  certain  places  on  them,  but,  not  proving  satisfactory,  forgings 
were  substituted,  and  were  continued  in  use  until  the  prices  of  bicycles 
dropped,  when  manufacturers  were  forced  back  to  castings  for  some 
parts,  but  with  their  weight  considerably  added  to  and  their  dimen- 
sions changed.  It  will  be  seen  from  this  that  no  direct  answer  was 
given  to  the  question  objected  to,  nor  any  opinion,  such  as  wa5  sought 
to  be  elicited  by  it,  expressed.  The  witness  merely  gave  a  narrative 
of  the  respective  use  of  castings  and  forgings,  which,  if  not  relevant, 
the  court  should  have  been  asked  to  strike  out.  It  could  not  be 
regarded  as  coming  in  in  answer  to  the  question,  over  the  objection 
lodged  to  it,  so  as  to  be  covered  by  the  bill  sealed.  With  the  question 
one  way  and  the  answer  another,  each  must  be  judged  by  itself,  and 
error  cannot  be  assigned  to  the  allowance  of  the  one,  even  if  objection- 
able, when  it  brought  out  nothing  to  which  it  was  directed.  It  is  true 
that  later  on  in  the  examination  the  question  in  a  modified  form  was 
renewed  and  answered ;  but,  while  the  defendants  again  objected,  no 
bill  was  sealed  to  its  allowance,  and  we  cannot  regard  the  ruling  on  this 
question  as  brought  within  that  which  had  gone  before.  But  aside 
from  these  technicalities,  why  was  not  the  question  a  proper  one? 
The  witness,  as  an  expert,  was  competent  to  give  his  opinion,  which 
went  to  the  point  whether  the  breakages  which  the  defendants  set 
up  might  be  due,  not  to  inherent  defects,  as  contended  by  the  defend- 
ants, but  to  the  inexpedient  use  of  castings  instead  of  forgings,  ma- 
chined down,  as  they  were,  in  the  process  of  finishing.  The  issue 
was  not  alone  whether  the  castings  were  steel  or  malleable  iron,  but 
whether  they  were  not  also  structurally  imperfect,  and  the  testimony 
was  relevant  as  bearing  upon  this. 

In  their  thirteenth  request  the  plaintiffs  asked  the  court  to  charge 
that  "the  defendants  are  not  entitled  to  damages  on  account  of  the 
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purchase  of  machinery  or  tools  for  use  upon  the  goods  furnished  by 
plaintiiFs."  To  this  the  court  acceded,  instructing  the  jury  that,  in 
case  they  came  to  consider  the  recoupment  of  damages  claimed  by 
the  defendants,  they  were  not  to  allow  the  item  for  new  tools — some 
$700 — for  the  reason,  first,  that  it  was  not  affirmatively  shown  that 
the  tools  could  not  be  used  for  some  other  purpose,  and,  second  and 
principally,  because  no  notice  of  this  item  of  claim  was  given  by  the 
defendants  in  their  plea,  as  provided  by  the  local  statute.  On  both 
grounds  this  ruling  must  be  sustained.  In  view  of  the  express  pro- 
\'isions  of  section  129  of  the  practice  act  of  New  Jersey  (2  Gen.  St. 
p.  2555),  there  is  no  room  for  the  suggestion  that  particulars  are 
only  necessary  where  they  are  demanded.  As  said  by  Magie,  J.,  in 
Bozarth  v.  Dudley,  44  N.  J.  Law,  304,  43  Am.  Rep.  373:  **Recoup- 
ment  is  permitted  solely  by  the  statute,  *  *  *  and  notice  of  the 
particulars  of  such  a  defense  is  required  to  be  annexed  to  the  plea 
and  filed  therewith." 

The  plaintiffs,  in  their  sixth  point,  requested  instructions  that  they 
"did  not  warrant  or  J^gree  that  the  goods  ordered  would  answer  the 
purpose  to  which  the  defendants  intended  to  put  them."  This  was 
properly  affirmed.  The  defendants  ordered  "100,000  handle  bar  stem 
castings,  as  per  sample  submitted,  to  be  made  of  the  best  grade  of 
steel  suitable  for  the  purpose,"  and  the  acceptance  of  the  plaintiffs  was 
qualified:  "100,000  handle  bar  stem  castings  to  be  made  of  steel." 
AH  that  they  could  be  held  to  guaranty  by  this  was  that  the  character 
of  the  metal  should  be  steel,  and  that  the  castings,  as  such,  should  not 
be  defective.  If  the  defendants  were  not  satisfied  with  the  mani- 
festly limited  terms  on  which  their  order  was  taken,  they  should  have 
called  attention  to  it  and  endeavored  to  obtain  better.  Having  sig- 
nified their  assent  to  the  acceptance  by  receiving  and  paying  for  the 
first  two  shipments  under  it,  the  contract  stands  as  so  made.  But 
even  if  there  was  a  complete  and  unqualified  agreement  to  the  order 
as  given,  we  should  hesitate  to  hold  the  plaintiffs  responsible  for  any- 
thing more  than  the  condition  and  grade  of  the  material  furnished. 
They  were  not  manufacturers  of  bicycle  appliances,  as  were  the  de- 
fendants, but  simply  of  steel  and  iron  castings,  and  we  cannot  see 
that  they  undertook  or  were  called  upon  to  exercise  judgment  in  se- 
lecting such  a  grade  of  steel  as  in  their  opinion  would  be  suitable, 
much  less  to  guaranty  that  steel  of  any  grade  would  answer  the  in- 
tended purpose.  The  defendants  claim  that  they  were  entitled  to  the 
best,  excluding  any  discretion,  and  it  is  one  of  their  chief  complaints 
that  they  did  not  get  it.  The  case,  in  this  aspect,  falls  within  the  doc- 
trine laid  down  in  Seitz  v.  Refrigerating  Company,  141  U.  S.  510,  12 
Sup.  Ct.  46,  35  L.  Ed.  837,  where  it  is  held  that  "where  a  known,  de- 
scribed, and  definite  article  is  ordered  of  a  manufacturer,  although  it 
is  stated  by  the  purchaser  to  be  required  for  a  particular  purpose, 
still  if  the  known,  described,  and  definite  thing  be  actually  supplied, 
there  is  no  warranty  that  it  shall  answer  the  particular  purpose  in- 
tended by  the  buyer."  In  either  view  of  the  extent  of  the  plaintiffs^ 
contract,  there  was  no  ground  for  complaint  with  the  instruction 
given.  * 

The  judgment  is  affirmed. 


Digitized  by  VjOOQ IC 


58  G2  C.  C.  A.  REPORTS. 

(126  Fed.  738.) 

AliLEN,  U.  S.  Marshal,  y.  CLARK. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    November  5,  1903.) 

No.  408. 

1.  Homestead  ExEiiPTioir  —  Judomekts   ik    Fayor  of  United    States  fob 
Fines  or  Penalties. 

ReT.  St.  §  1042  [U.  S.  Oomp.  St.  1901,  p.  724],  which  provides  that  a 
poor  convict,  who  has  been  imprisoned  30  days  solely  l>ecau8e  of  the  non- 
payment of  a  fine  or  fine  and  costs,  may  be  released  on  making  oath  that 
he  has  not  any  property  exceeding  $20  in  value,  "except  such  as  is  by 
law  exempt  from  being  taken  on  execution  for  debt"  construed  in  con- 
•  nection  with  section  1041  [U.  S.  Comp.  St  1901,  p.  724],  providing  for  the 
collection  of  fines  and  penalties  by  execution  against  the  property  of  the 
defendant  "in  like  manner  as  judgments  in  civil  cases  are  enforced," 
evidences  an  Intention  on  the  part  of  Congress  to  place  the  United  States 
on  an  equality  with  civil  contract  creditors  in  the  enforcement  of  Judg- 
ments in  criminal  and  penal  cases,  and  to  give  the  families  of  poor  con- 
victs the  full  benefit  of  the  exemption  and  homestead  laws  of  the  states 
as  against  such  Judgments;  and,  in  the  absence  of  any  statute  expressly 
providing  therefor,  an  execution  on  a  judgment  for  a  fine  in  favor  of  the 
United  States  cannot  be  levied  on  the  defendant's  homestead  in  Vii^lnla, 
altbougb  under  the  state  law  such  homestead  Is  only  exempt  from  con- 
tract debts,  and  not  from  Judgments  for  torts  or  In  favor  of  the  common- 
wealth in  criminal  cases. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Virginia. 

For  opinion  below,  see  114  Fed.  374. 

John  C.  Blair,  Asst.  U.  S.  Atty.,  for  appellant. 
Allen  I.  Harless,  for  appellee. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY  ^nd  BOYD,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge,  Had  the  question  suggested  during  the 
consideration  of  this  case  by  this  court,  viz.,  "Did  the  taking  of  the 
oath  under  section  1042  of  the  Revised  Statutes  of  the  United  States 
release  the  appellee  from  the  payment  of  the  fine,  as  well  as  from 
the  imprisonment  imposed?"  been  disposed  of  by  an  affirmative  an- 
swer, the  Jesuit  would  have  been  an  affirmance  of  the  decree  ap- 
pealed from,  but  for  reasons  other  than  those  assigned  by  the  court 
below.  That  question  having  been  answered  in  the  negative,  it  re- 
mains to  be  determined  if  there  was  error  in  said  decree  by  which 
the  injunction  restraining  the  sale  of  appellee's  land  was  perpetuated. 

The  opinion  of  the  court  below,  hereafter  referred  to,  sufficiently 
states  the  facts,  hence  we  find  it  unnecessary  to  repeat  them.  We 
add  simply  that,  after  the  demurrer  was  overruled,  the  defendant  be- 
low, appellant  here,  tendered  his  answer,  to  which  a  general  replica- 
tion was  filed.  The  case  was  then  argued  and  submitted,  after  which 
the  court  below,  finding  that  the  answer  raised  only  the  matters  pre- 
sented by  the  demurrer,  passed  the  decree  complained  of. 

It  is  alleged  that  there  is  error  in  said  decree,  for  the  following 
reasons:  Pirst.  "Because  the  United  States  has  the  right  to  sub- 
ject the  real  estate  of  the  appellee  to  the  payment  of  the  fine  and 
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costs  due  by  him  to  the  said  United  States,  and  the  homestead  laws 
of  the  state  of  Virginia  do  not  apply  to  a  fine  imposed  for  a  viola- 
tion of  the  criminal  laws  of  the  United  States."  Second.  "Because 
the  District  Court  of  the  United  States  for  the  Western  District  of 
Virginia  had  altered  the  form  of  its  process  of  execution  so  as  to  ex- 
tend to  real  as  well  as  personal  property,  and  the  marshal  had  the 
right  to  levy  and  sell  any  property,  real  or  personal,  in  this  case, 
that  was  subject  to  like  process  from  the  courts  of  Virginia."  Third. 
"Because  the  United  States  has  the  right  to  subject  to  levy  and  sale 
any  property  made  liable  for  a  similar  debt  by  the  state  of  Virginia, 
and  that  stale  has  made  the  homestead  Hable  for  a  fine  due  from  a 
citizen  to  it."  Fourth.  "Because  at  common  law  an  execution  for  a 
debt  due  the  crown  could  be  levied  upon  real  estate,  and  the  United 
States  has  the  same  right  as  existed  in  favor  of  the  crown  at  com- 
mon law  for  the  enforcement  of  its  fines." 

We  have  given  the  points  so  ably  presented  by  counsel  for  appel- 
lant, as  also  the  authorities  cited  by  him,  that  careful  consideration 
and  examination  that  the  importance  of  the  issues  here  presented  de- 
mand, and  we  find  ourselves  impelled  to  the  conclusion  reached  by 
the  court  below. 

The  Hon.  Henry  C.  McDowell,  United  States  District  Judge  for 
the  Western  District  of  Virginia,  who  heard  the  case  below,  filed  an 
opinion  (114  Fed.  374),  in  which  the  questions  herein  involved  are 
clearly  presented  and  forcefully  discussed,  and  finding,  as  we  do, 
no  merit  in  the  assignment  of  errors  relating  to  the  homestead  law, 
we  adopt  his  views — in  which  we  fully  concur — ^as  the  judgment  of 
this  court,  and  quote  them  as  follows : 

"At  a  former  term  J.  B.  Clark  was  tried  on  an  Indictment  charging  him 
with  retailing  liquor  without  license  (Rev.  St  3242  [TJ.  S.  Comp.  St.  1901, 
p.  2094]),  found  guilty,  and  sentenced  to  30  days*  imprisonment  and  to  pay 
a  fine  of  $100  and  costs.  He  served  out  his  term  of  imprisonment,  and,  after 
having  served  30  days  on  account  of  the  nonpayment  of  the  fine,  he  made 
the  oath  under  Rev.  St.  1042  [U.  S.  Comp.  St  1901,  p.  724],  and  was  released. 
Thereafter  fieri  facias  was  Issued  directing  the  marshal  to  make  the  fine  of 
$100  and  $96.40  costs  out  of  the  goods,  chattels,  and  real  estate  of  the  convict 
Under  this  execution  the  marshal  levied  on  certain  real  estate  belonging  to 
Clark,  and  advertised  It  for  sale.  After  the  levy,  but  before  sale,  Clark  filed 
a  homestead  deed,  whereby  he  set  apart  as  a  homestead  the  real  estate  levied 
on,  as  well  as  certain  personal  property.  He  then  applied  for  an  injunction 
restraining  the  marshal  from  selling  the  land.  On  August  25,  1900,  a  tem- 
porary Injunction  was  granted.  The  petition  praying  for  the  injunction  al- 
leges that  Clark  is  a  householder  and  head  of  a  family,  and  that  his  entire 
estate  Is  less  In  value  than  the  amount  exempt  under  the  Virginia  homestead 
laws.    The  case  is  before  the  court  on  a  demurrer  to  the  petition. 

•*The  only  question  presented  by  counsel  is  whether  or  not  the  homestead 
exemption  can  be  claimed  as  against  a  Judgment  for  a  fine  in  favor  of  the 
government  The  homestead  laws  of  this  state  are  unlike  those  generally  in 
force,  in  that  they  apply  only  to  contract  debts.  Article  11  of  the  state  Oon- 
stitution  reads:     'Every  householder  or  head  of  a  family  shall  be  entitled 

♦  •  •  to  hold  exempt  from  levy,  seizure,  garnisheeing,  or  sale  under  any 
execution,  order  or  other  process,  issued  on  any  demand  for  any  debt  here- 
tofore or  hereafter  contracted,  his  real  and  personal  property,  or  either, 

♦  •  •  to  the  value  of  not  exceeding  two  thousand  dollars,  to  be  selected 
by  blm.*  Then  follow  certain  exceptions,  not  now  of  importance.  The  stat- 
ute (section  3630,  Code  1887)  reads:  **  ♦  ♦  On  any  demand  for  any  debt 
or  liability  on  contract    ♦    •    ♦»    The  right  to  select  property  and  set  it 
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apart  as  a  homestead  after  Judgment,  but  before  a  sale,  by  filing  a  homestead 
deed,  is  not  questioned.  In  Whiteacre  v.  Rector,  29  Grat  714,  26  Am.  Rep. 
420,  the  Court  of  Appeals  of  Virginia  decided  that  the  homestead  exemption 
cannot  be  claimed  against  a  fine  due  the  commonwealth,  imposed  for  a  viola- 
tion of  the  criminal  laws.  So  far  as  I  am  advised,  this  decision,  rendered 
in  1878,  has  never  been  overruled,  or  even  questioned,  by  the  Court  of  Ap- 
peals. I  am  compelled  to  treat  it  as  the  proper  construction  of  the  state  law. 
In  Prazier  v.  Baker  (1881)  5  Va.  Law  J.  565,  the  Court  of  Appeals  held  that 
the  homestead  exemption  could  not  be  claimed  against  a  judgment  for  a  tort. 
In  Burton  v.  Mill  (1884)  78  Va.  468,  the  same  court  made  the  same  ruling  as 
to  a  Judgment  for  damages  for  breach  of  promise  to  marry,  holding  such 
damages  to  be  not  a  debt  contracted,  but  a  quasi  tort.  It  is  true  that  the 
late  Judge  Hughes,  United  States  District  Judge,  Eastern  District  of  Vir- 
ginia, in  Radway's  Case  (1877)  3  Hughes,  609,  Fed.  Cas.  No.  11,523,  held  to 
the  contrary.  But  the  rulings  of  the  state  (>>urt  of  Appeals  (the  court  of  last 
resort)  are,  I  conceive,  of  higher  authority  on  the  construction  of  the  state 
law. 

**By  Rev.  St.  1042,  a  poor  convict  who  has  been  imprisoned  thirty  days 
solely  because  of  the  nonpayment  of  a  fine  or  fine  and  costs  may  be  released 
on  making  oath  that  he  has  no  property  (exceeding  twenty  dollars  in  value) 
except  such  as  is  by  the  state  law  exempt  from  being  taken  on  civil  precept 
for  debt.  This  language  clearly  includes  the  property  exempt  from  sale  for 
a  judgment  on  a  contract  debt.  The  bearing  of  this  section  on  the  question 
will  be  considered  later.  At  present  the  point  of  most  interest  is  to  learn 
where,  if  at  all,  Congress  has  shown  an  intent  to  give  to  the  federal  govern- 
ment in  the  enforcement  of  fines  imposed  in  Virginia  the  same  rights  that 
are  exercised  by  the  state  of  Virginia  in  enforcing  fines  imposed  by  the 
state  courts  for  violation  of  the  state  criminal  laws. 

"By  section  016,  Rev.  St  [U.  S.  Comp.  St.  1901,  p.  684],  the  party  recover- 
ing a  Judgment  in  any  common-law  cause  in  any  circuit  or  district  court  shall 
be  entitled  to  similar  remedies  upon  the  same  *  *  *  as  are  now  provided 
in  like  causes  by  the  laws  of  the  state.  It  Is  settled  that  the  language  'the 
party  recovering  a  Judgment*  includes  the  government.  Green  v.  U.  S.,  9 
Wall.  655,  19  L.  Ed.  806;  Fink  v.  O'Neil,  106  U.  8.  272,  1  Sup.  Ct  325,  27  L. 
Ed.  196.  But  this  section  in  terms  applies  only  in  'common-law  causes.*  If 
no  similar  statutes  had  been  construed,  we  might  be  at  liberty  to  treat  the 
term  *common-law  causes*  as  including  all  causes,  civil  and  criminal,  other 
than  equity  or  admiralty  causes.  But  section  721,  Rev.  St.  [U.  S.  Comp.  St. 
1901,  p.  581],  providing  that  the  laws  of  the  several  states  shall  be  regarded 
as  the  rules  of  decision  in  trials  at  common  law  in  the  courts  of  the  United 
States,  has  been  construed  as  not  applying  to  criminal  trials.  U.  S.  v.  Reid, 
12  How.  3G1,  3  L.  Ed.  1023.  Section  858,  Rev.  St.  [U.  S.  Comp.  St  1901, 
p.  (VjO],  which,  after  providing  certain  rules  as  to  the  competency  of  wit- 
nesses, reads:  *In  all  other  respects,  the  laws  of  the  state  in  which  the 
court  Is  held  shall  be  the  rules  of  decision  as  to  the  competency  of  wit- 
nesses In  the  courts  of  the  United  States  In  trials  at  common  law  and  in 
equity  and  admiralty,*  has  also  been  held  not  to  include  criminal  trials.  Lo- 
gan V.  U.  S.,  144  U.  S.  263,  12  Sup.  Ct.  617,  36  L.  Ed.  429;  U.  S.  v.  Hall 
(D.  C.)  53  Fed.  352.  In  view  of  the  similarity  of  the  language  used  in  the 
three  statutes  and  of  the  construction  put  upon  this  language  by  the  Su- 
preme Court,  I  do  not  feel  at  liberty  to  construe  section  916  as  applying  to 
Judgments  in  criminal  cases. 

"In  this  connection  section  1041,  Rev.  St.  [U.  S.  Comp.  St  1901,  p.  724], 
has  given  me  some  trouble.  It  provides  that  Judgments  in  criminal  and 
penal  cases,  as  to  the  fine  or  penalty,  may  be  enforced  by  execution  against 
the  property  of  the  defendant  in  like  manner  as  Judgments  in  civil  cases 
are  enforced.  But  the  best  conclusion  I  can  reach  Is  that  this  section  means 
nothing  more  than  that  the  government,  in  enforcing  Judgments  for  fines  and 
penalties,  is  not  restricted  to  mere  imprisonment  of  the  defendant;  that 
it  may  proceed  also  by  execution  against  the  defendant's  property,  as  in  civil 
cases.  It  would  seem,  therefore,  that  CJongress  has  not  seen  fit  to  provide 
any  greater  rights  for  the  federal  government  when  collecting  fines  imposed 
In  criminal  cases  by  execution  than  are  given  individuals  in  the  collection 
of  private  debts.    It  follows  that  the  mere  fact  that  the  state  of  Virginia 
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In  collecting  fines  is  not  hampered  by  the  homestead  laws,  does  not  neces- 
sarily giTe  the  same  right  to  the  federal  government.  It  is  true  that  in 
this  state  an  individnal  recovering  a  judgment  for  a  tort  has  the  right  to 
subject  the  homestead.  But  nothing  follows  from  this  fact  except  that  when 
the  government  recovers  in  Virginia  in  a  civil  action  for  tort  its  judgment 
can  be  enforced  against  the  tort-feasor's  homestead.  It  does  not  follow  that 
the  government's  judgment  in  a  criminal  case  can  likewise  be  enforced 
against  the  convict's  homestead.  The  analogy  between  a  fine  and  a  judg- 
ment in  tort  is  strong;  but  it  is  only  an  analogy.  If  Congress  had  intended 
that  the  government  should  have  greater  rights  in  the  states  where  the 
homestead  is  not  exempt  from  torts,  or  in  the  two  states  (Thompson,  Home-, 
stead,  $  3S6)  where  commonwealth  fines  are  not  subject  to  exemption,  than 
in  other  states,  it  would  have  made  some  specific  provision  for  such  cases. 
It  is  rather  startling  to  be  led  to  the  conclusion  that  in  this  state  the  fed- 
eral government  has  not  as  great  rights  in  collecting  fines  as  has  the  state, 
and  that  it  has  not  even  as  great  rights  as  has  an  individual  recovering  a 
Judgment  in  tort.  But  I  am  forced  to  this  conclusion  not  only  because  of 
the  absence  of  any  federal  leglslatlonr  specifically  giving  the  government  such 
rights,  but  also  because  of  the  intent  evidenced  by  section  1042.  This  sec- 
tion provides  for  the  discharge  from  prison  of  a  convict  if  he  has  no  prop- 
erty exceeding  $20  except  such  as  is  exempt  from  dvil  precept  for  debt. 
This  implies  that  the  exemption  is  allowed  the  convict  notwithstanding  that 
Ids  homestead  is  not  by  the  state  law  exempt  from  process  for  the  collection 
of  a  state  criminal  judgment;  otherwise,  why  *civil  precept'  for  debt? 
Again,  imprisonment  for  debt,  or  for  the  nonpayment  of  a  fine,  was  ever 
imposed  merely  to  coerce  payment  thereof.  It  would  be  anomalous  to  dis- 
charge one  imprisoned  for  nonpayment  of  a  fine  if  the  very  affidavit  made 
to  effect  his  release  showed  that  he  had,  or  might  have,  property  subject 
to  the  payment  of  the  fine.  If  it  has  been  the  intent  of  Congress  to  sub- 
ject the  homestead  in  Virginia  and  Georgia  to  fines  because  these  two  states 
,  subject  it,  I  think  some  special  and  specific  provision  would  have  been  made 
as  to  these  two  states.  The  absence  of  any  such  provision  leads  to  the 
belief  that  Congress,  whether  to  have  uniformity  throughout  the  United 
States  in  the  collection  of  fines,  or  because  It  adopted  the  view  that  the 
homestead  was  intended  for  the  benefit  of  the  family,  and  as  a  shield  against 
the  improvidence,  indolence,  or  criminality  of  the  head  of  the  family,  in- 
tended that  in  all  the  states  the  government  should  have  no  greater  rights 
against  the  homestead  than  the  state  law  gives  to  the  least  favored  indi- 
vidnal judgment  creditors. 

**It  is  certain,  as  seen  by  its  own  homestead  statutes,  that  Congress  has 
adopted  the  view  that  the  general  policy  of  the  homestead  exemption  laws 
is  a  wise  one.  It  is  also  certain,  as  is  shown  by  section  1042,  that,  at  least 
in  the  majority  of  the  states,  Congress  does  not  intend  that  the  homestead 
shall  be  subjected  to  the  payment  of  fines  imposed  for  violation  of  the  fed- 
eral statutes.  The  federal  government  is  great  enough  and  wealthy  enough 
to  make  very  plausible  the  contention  that  Congress  intended  that  in  every 
state  having  any  sort  of  homestead  exemption  laws  the  families  of  poor 
convicts  should  have  the  benefit  of  such  exemptions.  These  views,  which 
I  must  confess  are  not  entirely  satisfactory,  are  in  some  measure  strengthened 
by  the  following  language,  used  in  the  opinion  in  Fink  v.  O'Neil,  106  U.  S. 
272,  1  Sup.  Ct.  325,  27  L.  Ed.  196:  'Nothing  can  be  more  clear  than  this 
[referring  to  section  1042,  Rev.  St.]  as  a  recognition  by  Congress  that  in  case 
of  execution  upon  judgments  in  civil  actions  the  United  States  are  subject  to 
the  same  exemptions  as  apply  to  private  persons  by  the  law  of  the  state  in 
which  the  property  levied  on  is  found,  and  that  by  this  provision  in  favor  of 
poor  convicts  it  was  intended,  even  in  case  of  sentences  for  fines  for  criminal 
offenses  against  the  laws  of  the  United  States,  that  the  execution  against 
property  for  its  collection  should  be  subjected  to  the  same  exemptions  as  in 
civil  cases.' 

**It  follows  that  the  demurrer  must  be  overruled. 

**Xo  opinion  is  expressed  as  to  the  legality  of  a  levy  of  execution  on  real 
•estate  in  a  criminal  case,  as  it  is  unnecessary  to  determine  this  question." 

The  decree  appealed  from  is  affirmed. 
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(126  Fed.  737.) 

UNITED  STATES  v.  GEORGE  EINOWLBS  ft  SON. 

(Circuit  CToort  of  Appeals,  Third  Circuit    December  14,  1903») 

No.  85. 

L  CusTOMft  Duties— SuPFTCiENCT  of  Protest. 

In  construlDg  section  14,  Customs  Admlnlstratlye  Act  June  10,  1890 
(26  Stat  137,  c.  407  [U.  S.  Comp.  St  1901,  p.  1933]),  providing  that  pro- 
tests against  the  assessment  of  duty  by  collectors  of  customs  on  im- 
ported merchandise  shall  set  forth  "distinctly  and  specifically"  the  rea- 
sons for  objection  to  the  assessment,  held,  that  a  protest  is  not  sufficient 
that  claims  that  the  mercliandlse  is  free  of  duty  under  a  certain  para- 
graph of  the  tariff  act,  though  as  a  matter  of  fact  it  is  free  of  duty  under 
another  paragraph  of  the  free  list  of  the  same  act,  to  which  the  attention 
of  the  collector  is  not  called  in  the  protest 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Appeal  by  the  United  States  from  the  decision  of  the  Circuit  Court 
(i22  Fed.  971)  reversin^^  the  decision  of  the  Board  of  General  Ap- 
praisers (G.  A.  2305),  which  affirmed  the  assessment  of  duty  by  the  Col- 
lector of  Customs  at  the  port  of  Philadelphia.  Note  United  States  v. 
Bayersdorfer,  122  Fed.  968;  United  States  v.  Shea,  114  Fed.  40,  51 
C.  C.  A.  664 ;  United  States  v.  Hunter  (C.  C.)  124  Fed.  1005 ;  and  Weil 
V.  United  States  (C.  C.)  124  Fed.  1006. 

James  B.  Holland  and  Wm.  M.  Stewart,  for  appellant. 
Alfred  Driver,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  The  question  presented  by  this  appeal 
is  substantially  the  same  as  the  question  we  have  just  considered  and 
determined  in  the  case  of  the  United  States  v.  H.  Bayersdorfer  & 
Company,  126  Fed.  732.^  The  importation  here  involved  was  of  mer- 
chandise invoiced  as  crude  flint  stone.  The  collector  assessed  it  for 
duty  under  paragraph  98  of  the  tariff  act  of  October  i,  1890,  c.  1244, 
§  I,  Schedule  B,  26  Stat.  571.  The  importers  filed  a  protest  against 
the  collector's  classification  and  assessment,  claiming  free  entry  un- 
der paragraph  574  of  said  act  of  1890,  c.  1244,  §  2,  Free  List,  26  Stat. 
606.  The  Board  of  United  States  General  Appraisers  held  that  para- 
graph 574  did  not  apply,  and  affirmed  the  collector's  decision.  The 
board  expressed  the  view  that  paragraph  651  of  the  free  list  (26  Stat. 
607)  applied,  but  held  that,  inasmuch  as  the  importers  had  not  called 
the  attention  of  the  collector  to  that  paragraph,  but  in  their  protest 
had  put  their  claim  upon  paragraph  574,  they  were  bound  thereby. 
Upon  an  appeal  to  the  Circuit  Court  by  the  importers  they  claimed 
under  paragraph  651  of  said  act.  The  court  sustained  the  appeal, 
and  reversed  the  decision  of  the  Board  of  Appraisers.  For  the  reasons 
stated  at  length  in  our  opinion  in  United  States  v.  H.  Bayersdorfer  & 
Company  (which  we  need  not  repeat  here)  we  think  that  the  court 
should  have  affirmed  the  decision  of  the  Board  of  Appraisers. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  decision  of  the 
Board  of  United  States  General  Appraisers  is  affirmed. 

1  62  C.  C.  A.  16. 
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(126  Fed.  449.) 

WIRGMAN  et  aL  T.  PERSONS  et  aL 

(Circuit  Oburt  of  Appeals,  Fourth  Circuit    Noyember  6, 1903.) 

No.  473. 

1  RBifovAL  OF  Causes— DiYBRSiTT  of  Citizenship— Nominal  Parties. 

Where  the  only  relief  prayed  for  by  complainants  in  a  suit  in  equity 
was  the  cancellation  of  certain  deeds  through  which  a  defendant  claimed 
titie  to  lands,  or  that  he  be  decreed  to  hold  the  title  in  trust  for  com- 
plainants, the  sole  controversy  was  between  complainants  and  such  de- 
fendant, and,  where  there  was  the  requisite  dlTerslty  of  citizenship  be- 
tween them,  a  removal  of  the  cause  was  not  prevented  by  the  Joinder 
of  other  nominal  defendants,  who,  as  shown  by  the  pleadings,  had  no 
interest  In  the  lands. 

t  Same— Motion  to  Remand— Review  on  Appeal. 

The  action  of  the  trial  court  In  overruling  a  motion  to  remand  made 
by  the  removing  defendant  will  not  be  reviewed  by  the  appellate  court 
on  the  ground  that  the  evidence  showed  that  another  defendant,  who  was 
a  citizen  of  the  same  state  as  complainants,  was  an  Indispensable  party 
to  the  controversy,  where  the  evidence  Is  not  in  the  record,  and  the  bill 
and  petition  for  removal  showed  the  cause  to  be  removable. 

t  CiKcuiT  Court  of  Appeals— Jurisdiction— Jurisdictional  Questions. 

Where  a  party,  defeated  In  the  Circuit  Court,  elects  to  appeal  the  whole 
case  to  the  Circuit  Court  of  Appeals,  and  does  so,  assigning  errors  relat- 
ing to  the  Jurisdiction  of  the  Circuit  Court,  and  also  on  the  merits,  the 
Circuit  Court  of  Appeals  has  Jurisdiction,  and  may  certify  the  Jurisdic- 
tional question  Involved,  or  decide  it,  although  the  other  assignments 
of  error  are  abandoned. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina,  at  Raleigh,  in  Equity. 
For  opinion  below,  see  ii6  Fed.  877. 

F.  H.  Busbee  and  E.  F.  Aydlett,  for  appellants. 
Norris  Morey  and  James  E.  Shepherd,  for  appellees. 

Before  SIMONTON,  Circuit  Judge,  and  MORRIS  and  KELLER, 
District  Judges. 

MORRIS,  District  Judge.  The  sole  question  now  before  this  court 
is  whether  the  case  was  rightly  removed  from  the  state  court,  and 
whether,  under  the  petition  for  removal,  the  failure  to  aver  the  citizen- 
ship of  F.  F.  Brown,  one  of  the  defendants,  resulted  in  a  want  of  juris- 
diction in  the  United  States  Circuit  Court.  As  the  result  of  a  motion 
made  in  tliis  court  by  the  appellants,  the  transcript  of  the  record  was 
sent  up  without  the  testimony,  and  of  the  assignments  of  error  only 
those  relating  to  the  jurisdiction  of  the  Circuit  Court  have  been  ar- 
gued before  us.  This  was  a  complaint  originally  filed  in  the  superior 
court  for  Tyrrell  county,  N.  C,  and  afterwards  removed  by  the  defend- 
ant Wirgman  into  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  North  Carolina.  The  complainants  were  H.  H.  Persons 
and  J.  R.  Hazel,  receivers  of  the  Bank  of  Commerce  in  Buffalo,  N.  Y., 
and  the  defendants  named  in  the  complaint  were  C.  G.  Beling,  F.  F. 
Brown,  F.  M.  Wirgman,  and  Andrew  Brown.     No  one  of  the  four 

1 1.  See  RemoTal  of  Causes,  vol.  42,  Cent.  Dig.  §  70. 
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defendants  was  found  by  the  sherifif  of  Tyrell  county,  and  notice  was 
given  to  them  by  publication  under  the  statute  of  North  CaroUna. 

The  complainants  alleged  in  their  complaint  that  by  the  Supreme 
Court  of  New  York  they  had  been  appointed  and  were  receivers  of 
the  Bank  of  Commerce  in  Buffalo,  and  that  all  its  property  and  assets 
were  vested  in  them;  that  to  secure  to  said  bank  $50,000  due  to  it 
for  the  purchase  money  of  39,463  acres  of  land  in  Tyrrell  county,  N.  C, 
the  defendant  F.  F.  Brown  had  conveyed  the  land  by  mortgage  deed 
of  trust  to  a  certain  Martin  Clark ;  that  the  defendant  Andrew  Brown 
was  the  agent  and  manager,  and  substantially  the  owner,  of  the  land 
subject  to  the  said  mortgage,  and  that  it  was  the  duty  of  the  said  F.  F. 
Brown  and  Andrew  Brown,  being  in  possession  and  control  of  the 
land,  to  pay  the  taxes  thereon,  or  to  give  notice  to  the  bank  or  the 
complainants  of  the  nonpayment ;  that  although  the  said  defendants 
had  full  notice  that  the  taxes  for  1896,  amounting  to  $74.11,  were  due 
and  unpaid,  they  wrongfully  withheld  notice  of  said  nonpayment,  and 
conspired  together  to  prevent  payment  and  procure  the  lands  to  be 
sold  for  taxes,  and  furnished  the  money  bid  at  the  sale,  and  had  the 
tax  deed  made  to  the  defendant  Beling,  an  office  employe  of  Andrew 
Brown,  and  procured  Beling  to  convey  the  lands  to  the  defendant 
Wirgman,  to  hold  for  said  Andrew  Brown ;  that  neither  Beling  nor 
Wirgman  were  bona  fide  purchasers,  but  were  instruments  and  agents 
of  Andrew  Brown  and  F.  F.  Brown  in  carrying  out  their  fraudulent 
purposes ;  that  neither  the  Bank  of  Commerce  nor  the  complainants 
had  any  knowledge  of  the  tax  sale  until  more  than  a  year  had  elapsed, 
and  their  right  to  redeem  was  gone.  The  prayer  for  relief  asked  to 
have  the  deed  to  BeHng  and  Wirgman  declared  void,  or  that  Wirg- 
man be  declared  a  trustee  of  the  legal  title  for  the  use  of  complainants, 
and  that  he  be  required  to  reconvey  to  them,  and  for  other  relief. 

In  response  to  the  notice  by  publication  the  defendant  Wirgman 
alone  appeared,  and  he  filed  a  petition  for  the  removal  of  the  case 
from  the  superior  court  of  Tyrrell  county  into  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  North  Carolina.  Wirg- 
man's  petition  for  removal  stated  under  oath  that  he  was  the  owner 
and  held  the  land  mentioned  in  the  complaint;  that  he  was  at  the 
commencement  of  the  suit,  and  still  was,  a  citizen  of  and  resident  of 
the  state  of  Pennsylvania;  that  he  acquired  the  property  mentioned 
in  the  complaint  for  full  value  from  Beling,  and  that  he  was  interested 
in  the  controversy,  and  no  other  of  the  defendants  had  any  interest, 
right,  or  title  in  the  property  in  controversy ;  that  they  had  not  been 
served  with  summons,  and  were  not  necessary  parties  to  the  suit; 
that  in  the  said  action  there  was  a  controversy  entirely  between  the 
plaintiffs  and  the  petitioner,  Wirgman,  which  could  be  fully  de- 
termined between  them;  that  the  matter  in  controversy  exceeded, 
exclusive  of  interest  and  costs,  the  sum  of  $2,000 ;  that  the  plaintiffs 
were  citizens  of  the  state  of  New  York,  and  the  petitioner  a  citizen  of 
the  state  of  Pennsylvania,  so  that  the  plaintiffs  and  the  petitioner 
were  citizens  of  different  states ;  that  neither  Beling  nor  Andrew 
Brown  were  citizens  of  the  United  States.  The  petitioner  tendered 
proper  bond  under  the  removal  statute.     Upon  this  petition  of  Wirg- 
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man's  the  judge  of  the  superior  court,  against  the  exception  of  the' 
plaintiffs,  ordered  the  case  removed.  A  copy  of  the  record  having 
been  filed  in  the  United  States  Circuit  Court,  the  defendant  Wirgman 
filed  his  answer,  denying  the  allegations  of  the  bill,  setting  up  his  title 
by  the  conveyance  from  Beling,  whom  Wiygman  averred  had  acquired 
title  and  possession  under  his  tax  deed.  Subsequently  the  defendant 
Beling  and  the  defendant  F.  F.  Brown  appeared  in  the  United  States 
Circuit  Court  and  filed  answers.  The  answer  of  F.  F.  Brown  dis- 
claimed ever  having  had  any  interest  in  the  lands.  He  asserts  that  the 
title  to  the  land  was  placed  in  him  at  the  request  of  the  bank  as  a 
matter  of  convenience,  and  he  made  the  mortgage  for  $50,000  for 
the  same  reason,  and  not  for  any  actual  purchase  money  or  any  in- 
debtedness, but  simply  for  the  convenience  of  the  bank ;  that  he  never 
paid  any  taxes  for  the  land,  and  owed  no  duty  to  the  bank  in  that  re- 
gard, and  did  not  know  that  the  lands  were  advertised  or  sold  and  did 
not  learn  of  the  sale  until  the  latter  part  of  1898,  and  denied  that 
Beling  or  Wirgman  were  agents  or  instruments  of  his  for  any 
fraudulent  purpose.  The  defendant  Beling  also  answered,  denying 
the  allegations  of  the  complaint,  and  averring  that  his  dealings  had 
been  bona  fide,  and  for  full  value.  Martin  Clark,  to  whom  the  mort-* 
gage  deed  of  trust  was  made,  filed  a  disclaimer  of  any  interest,  hav- 
ing previously  assigned  the  mortgage  to  the  bank,  and  consented  to 
a  decree  adjudging  that  he  had  no  interest,  and  for  a  foreclosure  of 
the  mortgage.  Testimony  was  taken,  but  by  agreement  of  counsel 
it  has  been  omitted  from  the  record,  and  is  not  before  this  court. 
After  the  filing  of  the  testimony  the  defendant  Wirgman,  by  his  at- 
torneys, made  a  motion  to  dismiss  the  action  or  to  remand  it  to  the 
superior  court  of  Tyrrell  county.  Wirgman  suggested  to  the  court 
that  by  the  pleadings  and  by  the  depositions  taken  in  the  cause  it  was 
made  apparent  that  F.  F.  Brown  was  a  necessary  party,  and  was  a 
citizen  of  New  York,  the  same  state  of  which  the  complainants  were 
citizens  at  the  institution  of  the  action;  and  also  moved  to  dismiss 
the  suit  because  Martin  Clark  was  a  necessary  party,  and  had  not 
been  made  a  party.  The  court  refused  to  grant  the  motion  to  remand 
or  dismiss,  and  proceeded  to  decree  upon  the  merits. 

As  to  the  motion  to  dismiss  because  Martin  Clark  had  not  been 
made  a  party,  it  is  sufficient  to  say  that  he  was  not  a  necessary  party 
to  the  original  bill  asking  to  have  the  tax  deed  and  the  deed  to  Wirg- 
man annulled,  and  before,  under  the  prayer  for  other  relief,  the  court 
proceeded  to  decree  a  foreclosure  of  the  mortgage,  he  filed  a  dis- 
claimer of  interest,  and  consented  to  the  decree.  To  determine 
whether  the  removal  was  proper  we  examine  the  petition  for  removal 
filed  by  Wirgman,  who,  when  it  was  filed,  was  the  only  defendant  who 
had  then  appeared.  Wirgman,  in  his  sworn  petition  for  removal, 
stated  that  Andrew  Brown  had  no  title  whatever  to  the  lands,  and  that 
the  complainant  did  not  allege  that  he  had  any,  and  that  he  could  not 
be  aflfected  in  any  way  whether  the  cloud  was  removed  from  the  lands 
owned  and  held  by  the  petitioner,  Wirgman,  or  not ;  that  the  peti- 
tioner, Wirgman,  alone  owned  the  lands  by  the  conveyance  for  full 
value  set  out  in  the  complaint  from  Beling  to  the  petitioner;  that 
e2C.C.A.— 5 
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neither  Beling,  F.  F.  Brown,  nor  Andrew  Brown  owned  any  rights 
title,  or  interest  in  the  same,  and  were  not  necessary  parties  to  this 
action  to  remove  a  cloud  upon  the  complainants'  title.  He  further 
stated  that  he  was  informed  and  believed  that  F.  F.  Brown  had  exe- 
cuted a  mortgage  to  the  Bank  of  Commerce,  which  was  still  unsatis- 
fied ;  that  after  the  execution  of  the  mortgage  the  Bank  of  Commerce 
and  F.  F.  Brown  for  years  had  failed  to  pay  the  taxes  on  the  lands, 
and  the  same  were  sold  for  taxes,  and  bought  by  Beling,  from  whom 
the  petitioner,  for  full  value,  purchased  the  same;  and  that  Beling 
had,  after  he  executed  the  deed,  no  right,  title,  or  interest  in  the  lands, 
and  would  in  no  way  be  affected  by  the  cancellation  of  the  deed  from 
Beling  to  the  petitioner ;  that  the  sole  controversy  was  between  the 
plaintiffs  and  the  petitioner ;  that  the  other  persons  made  defendants 
had  no  interest  in  the  controversy,  and  had  not  been  served  with 
summons.  Wirgman's  answer,  filed  several  months  later,  when  the 
case  had  been  removed  on  his  petition,  averred  the  same  facts;  and 
the  sworn  answer  of  F.  F.  Brown  and  Beling,  filed  later,  averred  the 
same  facts,  and  disclaimed  any  interest,  and  prayed  judgment  thaf 
they  go  without  day  and  recover  their  costs. 

After  the  testimony  had  been  taken,  and  more  than  two  years  after 
the  removal,  which  had  been  spent  in  taking  testimony  and  bringing 
the  case  to  a  hearing,  and  when  the  case  was  about  to  be  submitted 
for  a  decree  upon  the  merits,  Wirgman  moved  to  remand.  The  same 
petitioner  (Wirgman)  who  had  obtained  the  removal,  more  than  two 
years  afterwards,  by  an  unsworn  motion  made  by  his  counsel,  sug- 
gested to  the  court  that  by  the  pleadings  and  the  depositions  in  the 
case  it  had  been  made  to  appear  that  F.  F.  Brown  was  a  necessary 
party ;  that  he  was  a  citizen  of  New  York,  and  was  so  at  the  institution 
of  the  suit  What  those  depositions  contained  we  cannot  know,  as, 
by  consent  of  parties,  they  have  been  omitted  from  the  record.  So 
far  as  appears  by  the  record,  nothinij  had  changed  except  that  the 
party  who  voluntarily  invoked  the  jurisdiction  of  the  court  sought  to 
escape  it  just  at  the  time  when  the  case  was  ripe  for  a  decree.  The 
sole  question  is  whether  or  not,  upon  the  petition  for  removal,  it  was 
shown  that  the  suit  was  a  controversy  wholly  between  Wirgman  and 
the  complainants,  which  could  be  fully  determined  as  between  them, 
and  complete  relief  afforded.  The  complainants,  in  their  complaint, 
gave  a  history  of  the  transaction  by  which,  as  alleged,  Wirgman  had 
wrongfully  obtained  a  deed  for  the  lands.  The  prayer  for  relief  was 
as  follows: 

•'Wherefore  these  plaintiffs  pray  that  the  deeds  to  Beling  and  Wirgman  may 
be  declared  null  and  void,  or  that  the  said  Wirgman  be  declared  trustee  of 
the  loprnl  title  to  the  said  lands  for  the  use  and  benefit  of  these  plaintiffs,  and 
that  he  be  required  to  convey  the  same  to  them,  and  that  the  decree  in  the 
case  shall  have  the  effect  to  convey  the  legal  title  to  them,  and  for  such  other 
relief  as  may  appear  to  the  court  Just  and  proper." 

It  appears,  therefore,  that  the  relief  prayed  was  against  Wirgman. 
This  is  what  the  plaintiffs,  by  their  complaint,  declared  was  the  object 
of  the  suit,  viz.,  to  annul  the  deed  by  which  Wirgman  claimed  title, 
or  to  declare  him  a  trustee  for  the  complainants,  and  that  he  be  re- 
quired to  convey  to  them.     Whether  or  not  one  is  an  indispensable 
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party  depends  in  a  large  measure  upon  the  relief  sought.  i8  Ency. 
of  Pleading  &  Practice,  621.  It  is  not  necessary  to  make  any  one 
a  party  against  whom  the  complainant  does  not  ask  any  relief.  The 
complainants  could  have  had  all  the  relief  they  prayed  for  had  they 
brought  their  suit  against  Wirgman  alone,  as  it  was  to  deprive  him 
of  the  title  he  claimed  under  the  deed  to  him  that  the  action  was  insti- 
tuted. 

The  complaint  and  all  the  other  pleadings  in  the  state  court,  prior 
to  the  petition  for  removal,  were  silent  as  to  the  citizenship  of  the 
parties.  In  the  petition  for  removal  the  averments  showed  the  citi- 
zenship of  all  the  defendants  to  be  different  from  that  of  the  plain- 
tiffs, except  as  to  F.  F.  Brown,  whose  citizenship  is  not  anywhere 
stated.  The  case  has  been  argued  principally  upon  the  theory  that 
ihe  removal  can  only  be  sustained  upon  the  ground  of  a  separable 
controversy  under  the  second  section  of  the  act  of  March  3,  1887, 
c.  373,  as  corrected  by  the  act  of  August  13,  1888,  c.  866,  25  Stat. 
434  [U.  S.  Comp.  St.  1901,  p.  509].  The  contention  of  the  appellees 
is  that  as  Wirgman  was,  by  the  complaint,  conceded  to  hold  title  by 
a  deed  to  him,  and  in  his  petition  for  removal  he  claimed  he  had  ob- 
tained his  deed  for  full  value  without  notice,  his  was  a  separable  con- 
troversy, which  could  be  fully  deterrriined  as  between  him  and  the 
plaintiffs  without  the  other  defendants.  Connell  v.  Smiley,  156  U. 
S.  335-341,  15  Sup.  Ct.  353,  39  L.  Ed.  443.  But  we  are  disposed  to 
think  that  there  was  only  one  controversy,  and  that  was  between 
the  plaintiffs,  citizens  of  New  York,  and  Wirgman,  a  citizen  of  Penn- 
sylvania; and  we  think  if  Wirgman,  because  of  the  relief  sought 
by  the  comjdaint,  was  the  only  necessary  defendant,  and  the  other 
defendants  were  only  formal  or  nominal  parties,  his  petition  for  re- 
moval can  be  sustained  as  giving  jurisdiction. 

In  Mitchell  v.  Smale,  140  U.  S.  406-409,  11  Sup.  Ct.  819,  35  L.  Ed. 
442,  the  Supreme  Court  intimated  that  a  sole  necessary  defendant 
might  remove  when  the  diverse  citizenship  existed  between  him  and 
the  plaintiff.  That  was  an  ejectment  suit,  and  the  court  said  of  the 
removing  defendant: 

"As  he  alone,  according  to  his  statement,  had  the  title,  and  as  Smale  was 
merely  his  tenant,  if  this  relation  was  admitted  by  Smale  (ns  it  was),  there 
would  seem  to  he  no  reason  why  the  contest  respertlnje:  the  title  miajht  not 
have  been  carried  on  between  him  and  the  plaJntifT  alone  so  far  as  Smale 
was  concerned." 

In  Wilson  v.  Oswego  Township,  151  U.  S.  56-63,  14  Sup.  Ct.  259, 
38  L.  Ed.  70,  the  prior  decision/s  are  cited  and  discussed,  and  the 
court  decided  against  the  removal  solely  upon  the  ground  that  the 
other  parties  joined  as  defendants  with  the  removing  defendant  were 
indispensable  parties.  The  court  cited  Bacon  v.  Rives,  106  U.  S. 
99-104,  2^  L.  Ed.  69,  in  which  the  court  said : 

"J.  Henry  Rives,  a  citizen  of  Virginia,  having  been  made  a  defendant  in 
his  capacity  as  one  of  the  executors  of  George  Hives,  it  is  contended  that 
the  suit  was  not  removable  into  the  Circuit  Court  of  the  United  States.  This 
position  cannot  be  successfully  maintained.  ♦  ♦  ♦  It  is  sufficient  to  say 
that  he  ♦  ♦  ♦  had  no  interest  In  the  question  ♦  ♦  ♦  on  the  matters 
set  out  in  the  pleading.  Though  made  formally  defendants,  they  occupied 
substantially  the  position  of  mere  garnishees.    Their  citizenship  was,  conse- 
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quently,  immaterial.  The  necessary  parties  on  the  respective  sides  of  the 
controversy  which  is  the  foundation  of  the  litigation  being  citizens  of  differ- 
ent states,  the  relation  of  the  executors  to  the  suit  was  properly  regardcHi  as 
merely  Incidental." 

Nothing  in  the  record  before  us  weakens  in  any  way  the  state- 
ments in  Wirgman*s  sworn  petition  for  removal.  On  the  contrary, 
those  statements  are  confirmed  by  the  answers  which  other  defend- 
ants filed  long  afterwards  disclaiming  any  interest  in  the  lands.  It 
is  true  that  the  Circuit  Court,  upon  the  testimony  and  under  the  prayer 
for  other  relief,  saw  fit  to  pass  a  broader  decree  than  the  complainants 
specifically  asked,  but  the  sole  matter  to  be  considered  on  this  appeal 
is  the  question  of  jurisdiction.  The  removal  petition  fully  set  out 
facts  showing  the  controversy  to  be,  as  the  complainants  had  them- 
selves by  the  relief  prayed  declared  it  to  be,  a  controversy  between 
Wirgman  and  the  complainants.  Whether  it  afterwards  appeared 
from  testimony  that  it  did  not  really  and  substantially  involve  a  con- 
troversy properly  within  the  jurisdiction  of  the  court  we  cannot  pass 
upon,  as  the  testimony  has  been  omitted  from  the  record.  Connell 
V.  Smiley,  156  U.  S.  335-341,  I5  Sup.  Ct.  353,  39  L.  Ed.  443.  As 
was  said  by  the  Supreme  Court  in  the  case  last  above  cijed,  so  we  in 
the  present  case  hold  that,  in  the  absence  of  the  evidence,  we  do 
not  feel  compelled  to  deprive' the  complainants  of  the  decree  ob- 
tained by  them  after  a  long  contest  in  the  Circuit  Court,  into  which 
court  they  were  forced  unwillingly  by  the  very  defendant  against 
whom  the  complainants  finally  obtained  the  relief  sought. 

Decree  affirmed. 

On  Petition  for    Rehearing. 
(Dec.  21,  1903.) 

PER  CURIAM.  An  opinion  in  this  case  having  been  filed  affirming 
the  judgment  below,  the  appellants  now  bring  before  us  a  f)etition  for 
rehearing,  based  upon  the  ground  of  want  of  jurisdiction  in  this  court 
to  hear  the  appeal. 

F.  M.  Wirgman,  the  appellant,  was  a  defendant  in  the  superior 
court  of  North  Carolina  to  a  suit  brought  by  Persons  and  another, 
receivers,  appellees  in  this  case.  Upon  the  motion  of  Wirgman,  and 
his  petition  and  bond,  the  case  was  removed  into  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  North  Carolina.  Other 
parties,  defendants  to  the  suit,  who  had  not  been  served  with  process  in 
the  state  court,  came  into  the  federal  court  and  submitted  themselves 
to  its  jurisdiction.  The  cause,  being  at  issue  in  that  court,  was  re- 
ferred to  a  master,  testimony  was  taken  and  reported  to  the  court,  and 
the  cause  was  heard  upon  the  full  hearing.  The  defendant  Wirgman, 
after  the  testimony  was  taken,  entered  a  motion  to  remand  the  cause, 
which  was  refused.  Considering  the  whole  case,  the  Circuit  Court  of 
the  United  States  entered  a  decree  in  favor  of  Persons  and  another, 
receivers.  Thereupon  the  defendants  filed  their  petition  praying  an 
appeal  to  this  court  from  the  decree,  accompanying  it  with  assignments 
of  error,  the  majority  of  which  related  to  the  jurisdiction  of  tlie  court, 
but  one,  at  least,  the  seventh  assignment  of  error,  going  to  the  merits 
of  the  case  in  these  words : 
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"in  adjudging  that  the  plaintiffs  should  recover  a  judgment  for  $50,000 
upon  a  note  in  a  court  of  equity." 

The  petition  for  appeal  having  been  allowed,  and  the  appeal  per- 
fected, the  case  canie  into  this  court  and  was  fully  argued.  Before  the 
argument  was  entered  into  the  appellants  stipulated,  as  a  condition  for 
the  nonappearance  of  the  testimony  in  the  record,  that  they  would  con- 
fine their  argument  to  the  jurisdiction  of  the  court  below.  Nothing 
was  said  in  their  briefs  here,  nor  in  the  oral  argument  before  the 
court,  challenging  in  any  way  the  jurisdiction  of  this  court  to  hear 
their  appeal.  On  the  contrar}%  the  judgment  and  decision  of  this  court 
was  earnestly  invoked  by  both  sides.  It  thus  appears  that  the  whole 
case  came  into  this  court,  and  that  it  had  taken  jurisdiction  of  the 
whole  case.  That  being  so,  it  is  not  competent  for  counsel  by  tlicir 
voluntary  action  to  attempt  to  limit  the  jurisdiction  of  the  court. 
WTien  the  case  was  decided  in  the  court  below,  the  appellant  had  his 
option  to  take  the  case  to  the  Supreme  Court  of  the  United  States  on 
the  question  of  jurisdiction  alone,  or  he  could  have  done  as  he  has  done 
—take  the  whole  case  to  this  court.  U.  S.  v.  Jahn,  155  U.  S.  no,  15 
Sup.  Ct.  39,  39  L.  Ed.  87;  McLish  v.  Roff,  141  U.  S.  661,  12  Sup.  Ct. 
118,  35  L.  Ed.  893;  Robinson  v.  Caldwell,  165  U.  S.  359,  17  Sup.  Ct. 
343,  41  L.  Ed.  745. 

The  language  of  Fuller,  Chief  Justice,  in  American,  &c.,  Co.  v. 
New  Orleans,  181  U.  S.  282,  21  Sup.  Ct.  646,  45  L.  Ed.  859,  seems  to 
us  conclusive  of  this  case.  The  Chief  Justice,  commenting  on  Carter 
V.  Roberts,  177  U.  S.  496,  20  Sup.  Ct..7i3,  44  L.  Ed.  861,  and  quoting 
language  respecting  the  class  of  questions,  or  cases,  to  be  carried  to  the 
Supreme  Court,  goes  on  and  says : 

"Undoubtedly,  where  the  jurisdiction  of  the  Circuit  Oourt  depends  solely 
on  diverse  citizenship,  and  it  turns  out  that  the  case  involves  the  construction 
or  application  of  the  Constitution  of  the  United  States,  or  the  constitu- 
tionality of  a  law  of  the  United  States  or  the  validity  or  construction  of  a 
treaty  is  drawn  in  question,  or  the  Constitution  or  law  of  a  state  is  claimed 
to  be  in  contravention  of  the  Constitution  of  the  United  States,  the  Circuit 
Oourt  of  Appeals  may  certify  the  constitutional  or  treaty  question  up,  and 
proceed  as  thereupon  advised,  or  may  decide  the  whole  case;  but  language 
should  not  have  been  used  susceptible  of  the  meaning  that,  in  cases  where 
the  jurisdiction  below  is  invoked  on  the  ground  of  diverse  citizenship,  the 
Circuit  Court  of  Appeals  might  decline  to  take  jurisdiction,  or,  In  other  words, 
might  dismiss  the  appeal  or  writ  of  error  for  want  of  jurisdiction.  The  mere 
fact  that  in  such  a  case  one  or  more  of  the  constitutional  questions  have  so 
arisen  that  a  direct  resort  to  this  court  might  be  had  does  not  deprive  the 
Circuit  Court  of  Appeals  of  Jurisdiction,  or  justify  it  in  declining  to  exer- 
cise It." 

In  Reliable,  etc.,  Co.  v.  Stahl,  105  Fed.  663,  44  C.  C.  A.  657,  a  case 
carried  to  the  Circuit  Court  of  Appeals  on  bill  of  exceptions,  one  of 
which  went  to  the  jurisdiction  of  the  court  below  and  others  to  the 
merits,  when  the  case  got  up  into  the  Circuit  Court  of  Appeals,  it  was 
found  that  for  lack  of  a  proper  appeal,  or  for  noncompliance  with  the 
rules,  the  exceptions  to  the  merits  could  not  be  heard.  It  was  held 
that  this  did  not  deprive  the  Circuit  Court  of  Appeals  of  jurisdiction  to 
hear  the  case. 

Our  concUision  is  that,  the  appellants  having  elected  to  appeal  the 
whole  case  to  this  court  and  the  whole  case  having  come  into  this  court 
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for  adjudication,  we  had  the  choice  either  to  certify  the  question  of 
jurisdiction  to  the  Supreme  Court,  or  ourselves  to  decide  the  question. 
"Of  course,  the  power  to  certify  assumes  the  power  to  decide.'  U.  S. 
V.  Jahn,  supra. 

The  petition  for  rehearing  is  denied. 


(126  Fed.  456.) 

MONTGOMERY  COUNTY  v.  COCHRAN  et  aL 

COCHRAN  et  al.  v.  MONTGOMERY  COUNTY. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    November  16,  1903.) 

No.  1,296. 

1.  Second  Appeal  in  Same  Suit— Qdestions  Rbyiewablb. 

A  second  appeal  to  the  Circuit  Court  of  Appeals  in  the  same  suit 
brings  up  for  consideration  only  the  proceedings  of  the  Circuit  Court 
after  the  mandate  was  sent  down  on  the  first  appeal,  and  no  question 
decided  on  such  appeal  can  be  reviewed. 

2.  Deposit  op  Check  in  Bank — Epfect  op. 

When,  In  the  absence  of  fraud,  a  check  Is  presented  in  bank  by  the 
payee,  and  received  as  a  deposit,  and  credited  on  his  account  In  the 
bank,  the  check  Is  paid.  The  transaction  Is  the  same  In  effect  as  if  the 
cash  had  been  handed  to  the  payee,  and  by  him  returned  to  the  bank. 
This  result  does  not  depend  on  the  amount  of  cash  in  the  bank  bein;? 
equal  to  the  check,  nor  on  the  financial  condition  of  the  bank,  as  shown 
later  on  a  settlement  of  its  afiTairs  after  Insolvency. 
8.  Public  Officers— Acceptance  and  Conversion  of  Check  by  County 
Trkasurer— -Liability  on  Bond. 

Where  a  county  treasiu^er  in  Alabama  accepted  and  receipted  for,  as 
money,  a  check  of  a  bank,  drawn  on  Itself,  for  the  purchase  price  of 
bonds  sold  by  the  county,  the  proceeds  of  which  he  was  required  by  law 
to  receive  and  keep  in  his  official  capacity,  and  deposited  such  check 
in  the  bank  on  which  it  was  drawn,  receiving  credit  therefor,  and 
charging  himself  with  the  amount  on  his  own  books,  he  is  responsible 
on  his  official  bond  for  the  full  amount  of  such  check,  it  being  the  law 
of  the  state  that  a  deposit  of  funds  in  a  bank  by  a  treasurer  constitutes 
a  conversion  thereof;  and  it  is  no  defense,  in  whole  or  in  part,  to  an 
action  on  his  bond  by  the  county,  that  the  bank  was  insolvent  or  that 
it  had  insufficient  money  on  hand  to  pay  the  check,  and  that  he  could 
not,  by  the  exercise  of  the  utmost  diligence,  have  collected  more  than 
a  small  part  of  it. 
4.  Same— Action  on  Bond— Accrual  of  Right  of  Action. 

Under  Code  Ala.  189G,  §  2790,  by  which  limitation  begins  to  run  in 
favor  of  tho  sureties  of  a  public  officer  "from  the  act  done  or  omitted 
by  their  principal  which  fixes  the  liability  of  the  surety,"  a  county  may 
maintain  an  action  against  its  treasurer  and  his  surety  to  recover  money 
which  he  has  converted  by  depositing  the  same  in  a  bank,  although  such 
treasurer  is  still  in  office. 

In  Error  and  Cross-Error  to  the  Circuit  Court  of  the  United  States 
for  the  Middle  District  of  Alabama. 
See  121  Fed.  17. 

Wm.  L.  Martin,  John  G.  Finley,  and  Jesse  F.  Stallings,  for  plain- 
tiff in  error  and  cross-defendant  in  error. 

Edgar  H.  Cans,  Thomas  A.  Whelan,  Thomas  H.  Watts,  and 
Alexander  Troy,  for  defendants  in  error  and  cross-plaintiffs  in  error. 

T  2.  See  Banks  and  Banking,  vol.  6,  Cent  Dig.  S  307. 
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Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  This  case  has  been  tried  twice  in  the 
Circuit  Court.  It  is  before  us  for  the  second  time  on  writ  of  error 
sued  out  by  Montgomery  county.  It  is  an  action  brought  by  Mont- 
gomery county,  Ala.,  against  John  J.  Cochran  and  the  Fidelity  & 
Deposit  Company  of  Maryland,  a  corporation  chartered  under  the 
laws  of  Maryland.  On  being  elected  treasurer  of  Montgomery  coun- 
ty, Cochran  gave  bond  in  the  sum  of  $120,000,  with  condition  to  faith- 
fully discharge  the  duties  of  such  office,  and  the  Fidelity  &  Deposit 
Company  became  surety  on  his  bond.  With  the  approval  of  his 
surety,  Cochran  appointed  John  P.  Kohn  his  agent,  with  full  au- 
thority to  act  for  him  as  treasurer  in  the  receipt  and  disbursement  of 
money.  The  Legislature  of  Alabama  passed  an  act  to  authorize  the 
board  of  revenue  of  the  county  to  issue  bonds  of  the  county,  for  an 
amount  not  to  exceed  $100,000,  for  improving  the  public  roads.  The 
board  was  authorized  by  the  act  to  sell  the  bonds.  The  treasurer  was 
made  responsible  for  the  safe-keeping  of  all  the  proceeds  accruing 
from  the  sale  of  the  bonds  which  may  come  into  his  hands  in  his  of- 
ficial capacity,  the  same  as  for  other  funds  or  money  in  his  hands  as 
such  treasurer.  Under  other  statutes  of  the  state,  it  was  made  the 
duty  of  the  treasurer  to  receive  and  keep  the  money  of  the  county, 
and  disburse  the  same  according  to  law.  And  official  bonds  are  by 
other  statutes  made  obligatory  on  the  principal  and  surety  thereon  for 
the  faithful  discharge  of  any  duties  which  may  be  required  of  such 
officer  by  any  law  passed  subsequent  to  the  execution  of  such  bonds, 
although  no  such  condition  be  expressed  therein;  and  the  bond  is 
made  to  stand  as  indemnity  against  "any  wrongful  act  committed 
under  color  of  his  office  as  by  his  failure  to  perform,  or  by  the  im- 
proper or  neglectful  performance  of  those  duties  imposed  by  law." 
Under  authority  of  the  act  referred  to,  the  board  issued  $100,000  of 
negotiable  coupon  bonds,  payable  to  bearer,  and  sold  them  January 
8,  1901,  to  Josiah  Morris  &  Co.,  for  $111,109.58.  John  P.  Kohn  was 
an  employe  of  the  banking  house  of  Josiah  Morris  &  Co.  Charles  A. 
Allen  was  the  clerk  of  the  board  which  held  the  bonds,  and  which 
was  authorized  to  sell  them.  Seeking  to  obtain  possession  of  the 
bonds,  Kohn  tendered  to  the  clerk  of  the  board  the  check  of  the 
purchaser  of  the  bonds  on  the  bank  of  Josiah  Morris  &  Co.  for  the 
amount  agreed  to  be  paid  for  them,  and  the  clerk  declined  to  receive 
the  check  and  deliver  the  bonds.  Kohn  then  left  the  presence  of  the 
clerk,  and  later  returned  and  presented  to  him  a  receipt,  signed  by 
John  J.  Cochran,  county  treasurer,  by  John  P.  Kohn,  his  attorney, 
dated  January  8,  1901,  acknowledging  receipt  from  the  board  of 
revenue  of  the  county  of  $111,109.58,  "proceeds  sale  $100,000.00 
bonds.''  On  presentation  of  this  receipt,  the  bonds  were  delivered 
to  Kohn,  who  delivered  them  to  the  bank.  They  were  sent  out  of 
the  state  and  sold,  and  are  outstanding  against  the  county.  All  this 
occurred  on  the  afternoon  of  the  8th  of  January,  1901.  The  check 
given  for  the  bonds  was  deposited  by  the  treasurer  January  8,  1901, 
in  the  bank  of  Josiah  Morris  &  Co.,  and  placed  to  the  credit  of  Coch- 
ran, as  treasurer,  who  charged  himself  with  the  amount  of  the  check 
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on  his  official  account  and  reports.  Seventeen  days  after  these  trans- 
actions, the  bank  closed  its  doors  and  remained  suspended.  Before 
the  bank  was  closed,  on  and  after  January  8th,  warrants  to  the 
amount  of  $5,769  drawn  by  the  treasurer  on  this  fund  were  paid 
at  the  bank.  At  the  time  the  check  was  deposited,  the  amount  of 
cash  in  bank  was  about  $35,000. 

The  Circuit  Court  held  on  the  first  trial  that  these  facts  did  not 
constitute  a  breach  of  the  treasurer's  bond,  and  directed  a  verdict 
for  defendant  so  far  as  the  fund  in  question  was  concerned.  A  judg- 
ment was  had,  however,  for  the  plaintiff,  on  that  trial,  for  other  funds, 
amounting  to  $36,862.92,  about  which  there  was  no  controversy. 
The  county  of  Montgomery  sued  out  a  writ  of  error  to  reverse  this 
judgment,  because  it  did  not  include  the  proceeds  of  the  sale  of  the 
bonds.  It  was  decided  here  (a)  that  the  statute  having  provided  that 
the  treasurer  should  be  responsible  for  the  safe-keeping  of  all  of  the 
proceeds  accruing  from  the  sale  of  the  bonds  which  came  into  his 
hands  in  his  official  capacity,  in  the  same  manner  that  he  was  liable 
for  other  county  funds  or  money  in  his  hands  as  such  treasurer,  the 
words  "proceeds  of  sale"  and  "funds  or  money,"  used  in  the  statute 
authorizing  the  bonds  to  be  issued,  are  not  limited  in  meaning  to  coin 
and  bank  bills,  but  include  any  other  medium  of  payment  authorized 
by  general  usage,  and  that  the  treasurer  is  responsible  on  his  bond 
where  he  accepted  a  check  given  by  the  purchaser  of  the  bonds,  and 
receipted  for  the  same  as  the  proceeds  of  the  bonds ;  (b)  that  the  effect 
of  the  transaction  disclosed  by  the  evidence  was  the  same  as  though 
the  treasurer  had  received  coin  or  bank  bills  from  the  board  of  reve- 
nue as  the  proceeds  of  the  bonds,  and  had  deposited  the  same,  and 
that  he  was  liable  to  the  county  on  his  bond  as  for  conversion  of  the 
money,  it  being  the  law  of  the  state  that  a  general  deposit  of  the 
county  funds  in  a  bank  by  the  treasurer  is  a  conversion  of  the  money ; 
(c)  and  that  if  it  be  conceded,  on  the  facts  of  the  case,  that  the  treas- 
urer had  no  right  to  accept  the  check,  or  that  it  was  found  to  be 
worthless,  his  acceptance  of  it,  and  his  receipting  to  the  board  for  the 
proceeds  of  the  bonds,  by  reason  of  which  they  were  issued  and  be- 
came obligations  of  the  county,  amounted  to  an  improper  or  neglect- 
ful performance  of  a  duty  imposed  by  law,  and  that  he  and  the  surety 
on  his  bond  were  liable  for  the  loss  resulting  to  the  county.  Mont- 
gomery County  V.  Cochran,  121  Fed.  17,  57  C.  C.  A.  261. 

The  decision  on  the  former  writ  of  error  cannot  be  re-examined 
now.  "Whatever  has  been  decided  upon  one  appeal  cannot  be  re- 
examined in  a  subsequent  appeal  of  the  same  suit.  Such  subsequent 
appeal  brings  up  for  consideration  only  the  proceedings  of  the  Circuit 
Court  after  the  mandate  of  this  court."  Supervisors  v.  Kennicott, 
94  U.  S.  498,  24  L.  Ed.  260.  This  rule  is  equally  applicable  to  the 
United  States  Circuit  Courts  of  Appeals.  Morgan  v.  Johnson,  106 
Fed.  452,  45  C.  C.  A.  421 ;  Supreme  Lodge  v.  Lloyd,  107  Fed.  70, 
46  C.  C.  A.  153;  City  of  Austin  v.  Bartholomew,  107  Fed.  349,  46 
C.  C.  A.  327;  Board  of  Commissioners  v.  Geer,  108  Fed.  478,  47 
C.  C.  A.  450.  The  decision  of  this  court,  therefore,  on  the  first  writ 
of  error,  was  the  law  of  the  case,  to  control  and  govern  the  Circuit 
Court  on  the  second  trial.     This  appears  to  have  been  fully  recognized 
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by  the  learned  trial  judge.  But  the  controversy  on  the  second  trial 
\^as  on  the  question  of  the  proper  construction  of  the  former  decision 
of  this  court. 

On  the  second  trial,  from  which  this  writ  of  error  is  prosecuted, 
there  was  no  material  change  in  the  evidence,  except  that  additional 
testimony  was  offered  to  show  the  insolvency  of  the  banking  house  of 
Josiah  Morris  &  Co.,  in  which  the  treasurer  deposited  the  funds  of  the 
county;  and,  on  behalf  of  the  county,  the  additional  fact  was  proved 
that  the  Fidelity  &  Deposit  Company  of  Maryland  knew  when  it  be- 
came the  surety  of  the  treasurer  that  the  funds  that  were  to  be  re- 
ceived by  him  were  to  be  deposited  in  the  bank  of  Josiah  Morris  & 
Co.  It  was  conceded  on  the  second  trial  that,  according  to  the  de- 
cisions of  this  court,  there  had  been  a  breach  of  the  treasurer's  bond. 
The  point  of  contention  was  as  to  the  measure  of  damages.  The 
defendants  contended  that  the  measure  of  damages  was  the  amount 
which  the  treasurer,  by  proper  diligence,  could  have  collected  on  the 
check  which  he  received  and  deposited.  The  trial  court  sustained  this 
contention,  and  instructed  the  jury  that  the  measure  of  damages  was 
"the  amount  which  the  treasurer  could  have  recovered  by  due  dili- 
gence if  he  had  used  it  in  collecting  the  check."  "The  issues  before 
you,  then,"  added  the  learned  judge,  "are,  first,  having  got  this  check, 
what  could  he  reasonably  have  gotten  out  of  it  if  he  had  been  diligent 
to  collect  it  next  morning,  when  the  bank  opened?  On  that  branch 
of  the  case,  he  and  his  surety  are  liable  for  what  he  could  have  col- 
lected by  due  diligence — if  the  whole  amount,  he  would  be  liable  for 
the  whole  amount ;  if  any  less  amount,  he  would  be  liable  for  that — 
because  he  breached  his  bond  when  he  put  that  check  on  general  de- 
posit, instead  of  trying  to  collect  it."  Proceeding  under  these  in- 
structions, the  jury  found  a  verdict,  and  judgment  was  entered  for  the 
county,  for  only  $67,103.05.  The  county  claimed  that,  after  allow- 
ing ali  proper  credits,  the  amount  due  it  was  $96,154.58,  and  has  sued 
out  this  writ  of  error  to  reverse  this  last  judgment. 

The  trial  court  wholly  misapprehended  the  decision  of  this  court,  in 
concluding  that  it  was  decided  that  it  was  the  "duty  of  the  treasurer 
to  receive  it"  (the  check  for  $111,109.58  for  the  purchase  of  the 
bonds).  It  was  not  decided  that  he  was  required  by  law  to  receive  the 
check  as  money.  He  certainly  would  not  be  required  to  so  receive 
a  check  he  knew  to  be  worthless.  He  would  be  guilty  of  gross  negli- 
gence if  he  received  a  check  as  money  under  circumstances  that  would 
cause  a  loss  to  the  county,  when  he  had  reason  to  suspect  that  the 
check  was  not  good.  It  is  probable  that  he  would  receive  any  check 
as  money  at  his  peril.  We  were  dealing  with  the  case  as  presented 
then  and  now,  and  we  were  of  opinion,  and  so  held,  that,  having  re- 
ceived the  check  and  receipted  for  it  as  money,  it  was  "funds  or 
money"  and  "proceeds  of  sale,"  within  the  meaning  of  the  act  under 
which  the  bonds  were  issued,  and  therefore  within  the  protection  of 
the  official  bond  of  the  treasurer.  The  court  below  on  the  second  trial 
properly  conformed  to  the  opinion  of  this  court  in  its  charge  that  the 
check  was  "proceeds  of  sale"  of  the  bonds,  and  that  the  treasurer  was 
liable  on  his  bond  for  the  same,  but  instructed  the  jury  that  the  meas- 
tire  of  damages  was  the  sum  that  could  have  been  collected  on  the 
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check  by  due  diligence.  This  instruction  incorrectly  assumed  that  the 
treasurer  could,  without  a  breach  of  his  bond,  receive  and  receipt  for 
as  money  an  uncollectible  check.  And  it  gives  no  force  to  the  fact 
that  the  treasurer  deposited  the  check  in  bank,  and  received  credit 
as  treasurer  on  the  bank's  books  for  the  full  amount  of  it,  and  charged 
himself,  as  treasurer,  on  his  official  books  and  reports,  with  the 
amount  of  it.  These  facts  cannot  be  ignored.  If  he  had  only  re- 
ceived the  check,  and  if  the  facts  had  stopped  there,  a  question  would 
have  been  presented  on  this  branch  of  the  case  that  we  are  not  re- 
quired to  deal  with.  That  the  deposit  of  the  check  by  him  in  bank 
was  a  conversion  of  it  is  conceded  to  be  the  settled  local  law  of  the 
case.  Alston  v.  State,  92  Ala.  124,  9  South.  732,  13  L.  R.  A.  659. 
Such  deposit,  the  bank  being  solvent,  would  unquestionably  make  the 
treasurer  and  the  surety  on  his  bond  liable  for  the  full  amount  of  the 
check.  The  contention  of  the  defendant  in  error  is,  in  effect,  that  if 
the  treasurer  selects  an  insolvent  bank,  from  which  could  be  collected 
only  25  cents  on  the  dollar,  in  which  to  make  the  deposit,  and  the 
whole  fund  is  lost,  he  is  liable  for  only  one-fourth  of  it ;  and,  of  course, 
applying  the  same  principle,  if  the  bank  selected  for  the  deposit  be 
utterly  worthless,  the  treasurer  and  the  surety  on  his  bond  would  in- 
cur no  liability  at  all.  The  effect  of  such  rule  would  be  that,  to  the 
extent  that  the  deposit  was  safe,  there  would  be  a  breach  of  the  bond, 
but,  where  it  was  unsafe  and  necessarily  caused  loss,  to  the  extent 
of  such  loss  there  could  be  no  breach  and  no  conversion.  By  such 
rule,  it  would  be  a  conversion  and  breach  of  the  treasurer's  bond  to 
deposit  a  check  in  a  solvent  bank,  but  no  conversion  and  no  breach  of 
the  bond  to  make  such  deposit  in  an  entirely  insolvent  bank.  If  the 
condition  of  the  bank  is  to  be  a  factor  in  measuring  the  damages  (but 
we  think  it  is  not),  would  it  not  produce  juster  results  to  let  the  dam- 
ages be  proportionate  to  the  insolvency  and  loss,  and  not  to  the 
solvency  and  possible  collection  by  due  diligence? 

The  defendant  in  error  contends  that  the  treasurer  could  not  have 
collected  this  check,  that  by  the  use  of  due  diligence  he  could  not  have 
obtained  actual  money  to  the  full  amount  of  it,  and  that  it  was  in  fact 
the  note  of  the  bank  where  it  was  deposited.  But  if  all  that  be  con- 
ceded, it  does  not  relieve  us  from  dealing  with  the  actual  fact  of  the 
deposit.  If  he  had  deposited  it  in  any  solvent  bank,  and  had  been 
credited  by  the  amount,  he  would  have  been  liable  at  once,  under  the 
local  law,  for  a  conversion.  It  would  have  been  a  collection  of  the 
check  under  the  local  and  general  law.  National  Bank  v.  Burkhardt, 
100  U.  S.  689,  25  L.  Ed.  766;  City  National  Bank  v.  Burns,  68  Ala. 
267, 44  Am.  Rep.  138.  It  is  difficult  to  see  why  it  would  not  be  equally 
a  conversion  and  a  breach  of  his  bond  to  deposit  it  in  an  insolvent 
bank.  In  actual  business  transactions,  litigation  like  this  is  usually 
caused  by  the  failure  of  the  bank  where  the  deposits  are  made ;  and 
it  would  introduce  a  principle  very  difficult  of  application  if  the  ex- 
tent of  the  defendant's  liability,  notwithstanding  the  credit  allowed 
him  on  the  bank's  books,  was  to  depend  on  the  financial  condition  of 
the  bank  at  the  date  of  the  deposit. 

When,  in  the  absence  of  fraud,  a  genuine  check  is  presented  in  bank 
and  received  as  a  deposit,  the  legal  effect  is  that  the  check  is  paid. 
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The  transaction  is  the  same  a^  if  the  cash  had  been  handed  the  de- 
positor, and  by  him  returned  to  the  bank.  This  eflfect  cannot,  we 
think,  depend  on  there  being  cash  enoui^h  in  the  bank  at  the  moment 
the  check  is  presented  to  pay  it.  We  find  no  such  limitation  of  the 
doctrine  in  the  cases.  Banking,  we  know,  is  based  largely  on  a 
system  of  credits.  Few  banks,  when  entirely  solvent,  could  pay  in 
cash  checks  if  presented  at  once  for  all  liabilities  to  depositors.  Cash 
is  retained  in  the  till  sufficient  for  the  transaction  of  business,  with 
the  knowledge  of  its  usual  course — ^that  the  business  is  based  largely 
on  a  system  of  credits.  So  the  legal  effect  given  the  transaction 
cannot,  we  think,  be  limited  by  the  amount  of  actual  cash  that  Josiah 
Morris  &  Co.  had  on  hand  at  the  date  of  the  deposit  of  the  check. 

Can  the  effect  of  the  deposit  of  the  check  be  limited  by  the  financial 
condition  of  the  bank  on  the  settlement  of  all  of  its  business  trans- 
actions ?  It  cannot,  we  think,  for  obvious  reasons.  There  might  be 
cash  enough  in  the  bank  to  pay  the  check  when  presented,  and  yet 
the  bank  be  insolvent  in  fact.  A  bank  might  continue  its  business  for 
many  days  when  its  financial  condition  was  such  that  it  could  not,  on 
liquidation,  discharge  all  of  its  liabilities ;  and  later,  by  the  apprecia- 
tion in  value  of  its  assets,  it  might  become  solvent.  We  find  no  au- 
thority and  no  reason  for  limiting  the  effect  of  the  deposit  by  the 
financial  condition  of  the  bank. 

In  Alston  v.  State,  92  Ala.  124,  9  South.  732, 13  L.  R.  A.  659,  where 
it  was  held  that  the  deposit  of  the  check  was  a  conversion  of  the 
amount  of  it,  the  bank  was  insolvent,  and  the  rule  was  announced 
without  inquiry  as  to  the  solvency  of  the  drawer  of  the  check.  We 
said  in  the  former  opinion  in  this  case : 

"If  there  was  reluctance  In  applying  this  mle  generally  to  a  deposit  In  a 
solvent  bank,  it  should  be  applied  without  question  under  the  circumstances 
under  which  he  deposited  this  fund.'* 

The  statutes  that  are  referred  to  here  are  quoted  and  cited  in  the 
first  opinion. 

On  the  undisputed  facts,  we  do  not  think  the  insolvency  of  the  bank 
in  which  the  treasurer  deposited  the  check  constitutes  a  defense,  in 
wliole  or  in  part,  to  this  action.  The  treasurer  having  received  the 
check  and  receipted  for  it  as  money,  and  having  deposited  it  to  his 
credit,  and  charged  himself,  as  treasurer,  with  the  sum,  and  drawn  out 
part  of  the  proceeds,  we  are  of  opinion  that  neither  evidence  that  the 
check  was  worthless,  nor  of  the  bank's  insolvency,  will  prevent  the 
treasurer  and  the  surety  on  his  bond  from  being  liable  for  the  loss 
resulting  to  the  county. 

The  circuit  court  erred  in  the  charge  we  have  quoted  on  the  ques- 
tion of  the  measure  of  damages. 

We  come  now  to  consider  the  cross  writ  of  error  sued  out  by 
Cochran  and  the  Fidelity  &  Deposit  Company.  Before  the  first  trial, 
the  defendants  demurred  to  each  count  of  the  declaration  upon  the 
ground  that  Cochran  was,  as  shown  by  each  count,  still  the  treasurer 
of  the  county  of  Montgomery  when  suit  was  brought,  and  entitled  to 
remain  in  custody  of  all  the  funds  of  the  plaintiff.  The  proposition 
asserted  in  several  ways  by  the  demurrers  is  that  the  county  "cannot 
sue  its  treasurer  or  its  surety  for  the  recovery  of  the  county's  money 


Digitized  by  VjOOQIC 


76  62  C.  C.  A.  REPORTS. 

as  long  as  the  treasurer  remains  in  office."  These  demurrers  were 
overruled,  and,  on  the  first  trial,  judgment  was  had  for  the  plaintiff  for 
$36,862.92.  The  defendants  did  not,  from  that  judgment,  sue  out  a 
cross  writ  of  error.  When  the  case  was  reversed  by  this  court  and  re- 
manded, the  same  demurrers  were  again  interposed,  and  were  again 
overruled  by  the  court.  On  the  argument  of  the  cause  it  was  sug- 
gested by  the  plaintiff  in  error  that,  the  defendants  having  failed  ta 
sue  out  a  cross  writ  of  error  from  the  first  judgment,  they  are  now 
precluded  from  raising  this  question  which  they  might  have  brought 
up  as  cross  plaintiffs  in  error  when  the  first  judgment  was  rendered. 
As  that  contention  is  not  presented  by  the  briefs  on  file,  we  shall  not 
consider  it,  but  will  proceed  to  examine  the  assignment  of  error  now 
made. 

The  contention  is  that  the  plaintiff  has  no  cause  of  action,  and  no 
right  to  sue,  because  the  treasurer  is  still  in  office  and  entitled  to  the 
custody  of  the  county's  funds.  We  think  the  circuit  court  decided 
correctly,. in  overruling  the  demurrers,  that  the  suit  was  not  prema- 
turely brought.  It  is  provided  by  statute  that  actions  against  the 
sureties  of  any  public  officer  must  be  brought  within  six  years,  "the 
time  to  be  computed  from  the  act  done  or  omitted  by  their  principal 
which  fixes  the  liability  of  the  surety."  Code  Ala.  1896,  §  2796.  The 
act  done  or  omitted  to  be  done  in  this  case  which  fixes  the  liability 
of  the  surety  was  done  or  omitted  on  the  8th  day  of  January,  1901. 
The  statute  began  to  run  in  favor  of  the  surety  at  that  time.  Gov- 
ernor V.  Stonum,  11  Ala.  679;  McDonnell  v.  Bank,  20  Ala.  313; 
Governor  v.  Gordon,  15  Ala.  72. 

In  Governor  v.  Stonum,  supra,  it  was  held  that  the  responsibility 
of  the  sureties  on  a  sheriff's  bond  commenced,  and  that  the  statute  of 
limitations  began  to  run  in  their  favor,  from  the  time  the  sheriff  col- 
lected the  money  on  certain  executions,  and  returned  them  satisfied. 

In  Governor  v.  Gordon,  supra,  it  was  held  that  the  statute  of  limita- 
tions began  to  run  and  the  right  of  action  accrued  from  the  date  of 
the  default  of  a  notary  public  in  failing  to  give  notice  of  the  dishonor 
of  certain  commercial  paper  as  required  by  law,  regardless  of  the  time 
when  the  injured  party  discovered  the  negligence,  or  when  the  dam- 
age developed. 

In  McDonnell  v.  Branch  Bank,  20  Ala.  313,  a  clerk  of  the  circuit 
court  was  sued  for  money  collected  by  him  upon  a  judgment  in  his 
court.  The  statute  of  limitation  being  pleaded,  the  court  said  in 
reference  to  that  plea: 

"As  to  the  statute  of  limitation,  it  Is  clear  that  It  did  not  commence  to 
run  until  tbe  cause  of  action  accrued,  and  no  cause  of  action  would  exist 
against  the  clerk  who  had  collected  the  money  until  he  was  guilty  of  some 
default  in  respect  to  It.  If  It  had  been  shown  he  had  converted  the  fund, 
this  would  have  subjected  him  to  an  action,  and  dispensed  with  the  demand. 
The  statute  in  such  case  would  begin  to  run  from  the  time  of  the  eonyer- 
sion." 

The  fact  that  the  statute  of  limitations  was  running  against  the 
county  in  favor  of  the  surety  on  Cochran's  bond  strongly  indicates,  if 
it  is  not  conclusive,  that  the  county  had  the  right  to  begin  its  action. 

In  Jackson  County  v.  Derrick,  117  Ala.  348,  23  South.  193,  Brick- 
ell,  C.  J.,  speaking  for  the  court,  said: 
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*Tlie  safe-keeping  of  the  moneys  of  the  county,  and  their  disbursement  ac- 
sorting  to  law,  Is  the  primary  duty  of  the  county  treasurer— a  duty  owing  to 
tlie  public,  and  not  to  individuals.  If  there  is  a  breach  of  the  duty,  followed 
by  a  loss  of  the  moneys,  whether  the  loss  results  from  misappropriation  or 
from  waste  or  conyersion,  the  title  to  and  ownership  of  the  funds  determines 
tbe  right  of  suit  or  of  action." 

It  is  true  that  in  that  case  the  treasurer  whose  sureties  were  sued 
was  no  longer  in  office.  No  case  has  been  cited  directly  in  point  on 
the  question  under  discussion.  The  cases  strongly  indicate  that  the 
right  of  action  exists  whenever  the  statute  of  limitations  begins  to 
run,  and  it  seems  that  there  is  no  doubt  that  the  statute  does  begin  to 
run  in  favor  of  the  surety  at  the  time  of  the  breach  of  the  bond. 

It  is  claimed  by  the  distinguished  counsel  for  the  cross  plaintiffs 
in  error  that  the  case  of  Sumter  County  v.  Mitchell,  85  Ala.  313,  4 
South.  705,  is  directly  in  point,  and  conclusive  against  the  right  of 
action.  That  case  was  a  bill  in  equity  in  the  name  of  the  county 
against  the  tax  collector  and  the  sureties  on  his  official  bond,  and  the 
county  treasurer  and  his  surety.  A  demurrer  was  interposed  to  the 
bill  for  want  of  equity  and  for  multifariousness  and  for  misjoinder 
of  defendants.  The  demurrer  was  sustained  by  the  chancellor,  and 
on  appeal  the  decree  was  affirmed  by  the  Supreme  Court.  The  ques- 
tion as  to  whether  the  suit  was  prematurely  brought  was  not  raised 
by  the  pleadings.  It  was  conceded,  however,  by  the  bill,  that  a  suit 
could  not  be  commenced  by  the  county,  and  a  money  judgment  or 
decree  recovered  against  the  treasurer  or  his  sureties,  until  the  ex- 
piration of  his  term  of  office.  In  discussing  this  concession  on  the 
part  of  the  pleader,  the  court  said  that  the  concession  was  "properly" 
made.  The  contention  made  here  not  being  in  that  case,  we  do  not 
consider  the  expression  of  the  judge  in  delivering  the  opinion  of  the 
court  to  be  an  authoritative  construction  of  the  statute  on  this  ques- 
tion. It  is  true  that  the  Alabama  statutes  (which  are  set  out  in  the 
former  opinion  of  this  court)  show  that  the  treasurer  is  entitled  to 
the  possession  of  the  funds  of  the  county.  He  is  their  custodian. 
It  is  a  mistake,  however,  to  consider  this  suit  as  one  for  the  purpose 
of  taking  the  money  of  the  county  out  of  his  hands.  On  the  contrary, 
the  action  proceeds  upon  the  ground  that  the  money  of  the  county  is 
not  in  his  hands  when  it  should  be ;  that  it  has  been  lost  by  his  negli- 
gence, or  converted  to  his  own  use  or  to  the  use  of  others.  The 
judgment  sought  by  the  county  will  not  be  in  favor  of  the  treasurer, 
but  in  favor  of  the  county,  and  the  power  of  the  court  will  be  ample 
to  protect  the  plaintiff  against  the  suggestion  that  the  treasurer  could 
receipt  the  judgment.  In  fact,  if  the  money  were  collected  on  such 
judgment  and  paid  to  the  treasurer,  the  presumption  is  that  it  would 
be  amply  protected  by  his  official  bond.  Whether  he  has  been  re- 
quired to  give  a  new  bond  under  the  statute  (Code  Ala.  1896,  §  31 12) 
does  not  appear  from  the  record,  but  it  may  be  safely  assumed  that 
such  additional  bond  would  be  required  if  necessary,  if  it  had  not  been 
already  required,  before  the  proceeds  of  the  judgment  would  pass 
into  his  hands. 

In  State  v.  Nevin,  19  Nev.  162,  7  Pac.  650,  3  Am.  St.  Rep.  873,  a 
county  treasurer  and  his  surety,  in  defense  of  a  suit  against  them, 
pleaded  that  the  money  sued  for  was  lost  by  robbery,  and  further  that, 


Digitized  by  VjOOQIC 


78  ^  C.  C.  A.  REPORTS. 

the  treasurer  being  still  in  office,  there  could  be  no  breach  of  the  bond, 
except  upon  failure  to  pay  some  lawful  order  drawn  upon  funds  in 
his  hands.    After  disposing  of  tKe  robbery  question,  the  court  said : 

**The  other  positions  taken  by  appellant  relative  to  the  time  when  the 
cause  of  action  could  be  commenced  are  wholly  untenable.  Having  admitted 
the  defalcation,  and  claimed  the  right  to  Interpose  the  defense  inserted  in 
his  answer,  the  state  was  not  compelled  to  wait  until  the  close  of  appellant's 
term  of  office  before  commencing  an  action  upon  his  bond." 

We  would,  of  course,  follow  a  construction  placed  on  the  Alabama 
statutes  by  the  Supreme  Court  of  that  state,  but  we  would  be  reluc- 
tant, in  advance  of  such  construction  by  that  court,  to  hold  that  the 
right  of  action  did  not  exist  in  this  case,  when  the  statute  of  limita- 
tions was  running  in  favor  of  the  surety  and  against  the  plaintiff. 

On  the  writ  of  error  sued  out  by  the  county  of  Montgomery,  the 
judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial,  with 
instructions  to  proceed  in  conformity  with  the  opinion  of  this  court. 
The  defendants  in  error,  John  J.  Cochran  and  the  Fidelity  &  Deposit 
Company  of  Maryland,  are  taxed  with  the  costs,  and  mandate  may 
issue  immediately. 


(127  Fed.  126.) 

CARTER  COUNTY  et  al.  v.  SCHMALSTIG. 

(Circuit  Court  of  Ai^)eal8,  Sixth  Circuit    January  18.  1904.) 

No.  1,213. 

1   C;k>UNTiEs— JuDOMBNTS— Enforcbmbnt— Tax  Levy— Mandamus— Nature  of 
Proceeding. 

A  writ  of  mandamus,  issued  after  judgment  against  a  county,  to  com- 
pel the  levy  of  a  tax  to  pay  the  same.  Is  a  proceeding  at  law  in  the 
nature  of  an  execution  to  enforce  satisfaction,  and  Is  not  a  proceeding 
in  equity. 

2.  Same— Mode  of  Review 

An  order  directing  the  issuance  of  mandamus  against  a  county  to  com- 
pel the  levy  of  a  tax  to  pay  a  Judgment  recovered  against  It  is  reviewable 
by  writ  of  error,  and  not  by  appeal. 

8.  8am E— Dismissal. 

Where  an  appeal  was  erroneously  taken  from  an  order  directing  the 
Issuance  of  mandamus  to  compel  the  levy  of  a  tax  to  pay  a  Judgment 
against  a  county,  and  the  time  within  which  a  writ  of  error  to  review 
the  order  could  be  issued  had  expired,  the  appeal  would  be  dismissed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky,  at  Covington. 

J.  G.  Morris  and  E.  B.  Wilhoit,  for  appellants. 
John  H.  Barker,  for  appellee. 

Before     LURTON,     SEVERENS,     and    RICHARDS,     Circuit 

Judges. 

LURTON,  Circuit  Judge.     This  is  an  appeal  from  a  judgment 
awarding   a   peremptory   writ   of  mandamus.     The   writ  commands 

«i  1.  Mandamus  to  enforce  judgment  against  municipality,  see  note  to  HoU 
County  V.  National  Life  Ins.  Co.,  25  C.  C.  A.  475. 
If  2.  See  Mandamus,  vol.  33,  Cent.  Dig.  §  428. 
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the  defendants,  the  judge  and  justices  composing  the  county  court  of 
Carter  county,  to  levy  an  additional  tax  to  one  tlieretofore  levied  for 
the  same  purpose,  but  which  had  proved  insufficient  to  pay  and  sat- 
isfy a  judgment  in  favor  of  David  Sinton  against  the  county  of  Car- 
ter for  $47,435.60  and  costs,  rendered  December  7,  1889. 

Mandamus  is  a  legal,  and  not  an  equitable,  proceeding,  and  a  man- 
damus after  a  judgment  to  compel  the  levy  of  a  tax  is  in  the  nature 
of  an  execution  to  enforce  satisfaction.  Riggs  v.  Johnson  County,  6 
Wall.  166,  18  L.  Ed.  768;  Heine  v.  The  Levee  Commissioners,  19 
Wall.  65s,  660,  22  L.  Ed.  223. 

A  proceeding  to  review  a  judgment  awarding  such  a  writ  must  be 
by  a  writ  of  error.  This  point  was  expressly  decided  by  this  court  in 
Muhlenberg  County  v.  Dyer  et  al.,  65  Fed.  634,  13  C.  C.  A.  64,  upon 
the  authority  of  Ward  v.  Gregory,  7  Pet.  633,  8  L.  Ed.  810;  Insurance 
Co.  V.  Wheelright,  7  Wheat.  534,  5  L.  Ed.  516;  and  United  States  v. 
Addison,  22  How.  174,  185,  16  L.  Ed.  304.  The  time  having  elapsed 
within  which  a  writ  of  error  may  issue,  we  are  unable  to  now  correct 
the  error  in  praying  an  appeal  when  a  writ  of  error  should  have  been 
allowed. 

We  have,  therefore,  no  jurisdiction  to  review  the  judgment  com- 
plained of,  and  the  appeal  is  dismissed. 


(127  Fed.  79.) 

CITY  OP  WACO  v.  BRYAN. 

(drcnlt  Court  of  Appeals,  Fifth  Circuit    January  20,  1001) 

No.  1,282. 

L  Bakkbuptct— CiTT  Taxes— Allowance. 

Under  Bankr.  Act  July  1.  1898,  c.  541,  $  64a,  80  Stat.  563  rO.  S.  Comp. 
St  1901,  p.  3447],  providing  that  the  court  shall  order  the  trustee  to  pay 
all  taxes  legally  due  and  owing  by  the  bankrupt  to  the  municipality  in 
advance  of  the  payment  of  dividends  to  creditors,  etc.,  a  city's  claim 
against  a  bankrupt  for  taxes  assessed  against  him  is  entitled  to  priority 
of  payment  by  the  trustee,  though  the  property  on  ^s^hlch  the  taxes  were 
levied  never  came  into  the  hands  of  the  trustee. 
2.  Sams— LisN. 

Where  property  on  which  taxes  were  assessed  by  a  city  against  a  bank- 
rupt never  came  into  the  hands  of  the  trustee,  the  city  Is  not  entitled 
to  a  lien  on  the  bankrupt's  assets  for  the  payment  of  such  taxes. 

Shelby,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Texas. 

H.  N.  Atkinson  and  Eugene  Williams,  for  appellant. 
T.  F.  Bryan,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge.  The  city  of  Waco,  county  of  McLennan,, 
state  of  Texas,  in  the  bankruptcy  of  Bart  Moore,  made  proof  of  a 
debt  for  $503.72,  taxes  levied  and  legally  due  and  owing  by  said 
l^nkrupt  to  said  city,  and  asked  for  priority  of  payment  and  recogni- 
tion of  a  lien.    The  referee  rejected  the  demand  on  the  ground  that 
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the  property  on  which  the  taxes  were  levied  never  came  into  the  hands 
of  the  trustee.  On  certificate,  the  judge  of  the  District  Court  af- 
firmed this  ruling,  and  ordered  that.**the  claim  of  the  city  of  Waco 
be,  and  it  is  hereby,  denied,  as  to  the  right  of  priority  of  payment, 
or  as  to  security  on  any  property  of  the  estate,"  and  on  this  ruling  the 
case  is  brought  here  for  review. 

It  is  not  disputed  by  anything  we  find  in  the  transcript  that  the 
said  taxes  are  legally  due  and  owing  by  the  bankrupt  to  the  city  of 
Waco,  irrespective  of  any  lien  for  taxes  on  the  property  assessed,  and 
arising  under  the  law  of  Texas. 

The  case,  then,  comes  under  the  provisions  of  section  64a,  Bankr. 
Law  July  i,  1898,  c  541,  30  Stat.  563  [U.  S.  Comp.  St.  1901,  p.  3447], 
as  follows: 

•*The  court  shall  order  the  trustee  to  pay  all  taxes  legally  due  and  owing 
by  the  bankrupt  to  the  United  States,  state,  county,  district,  or  municipality 
In  advance  of  the  payment  of  dividends  to  creditors,  and  upon  filing  the  re- 
ceipts of  the  proper  public  officers  for  such  payment  he  shall  be  credited 
with  the  amount  thereof,  and  in  case  any  question  arises  as  to  the  amount 
or  legality  of  any  such  tax  the  same  shall  be  heard  and  determined  by  the 
court." 

This  section  is  perfectly  plain,  and  seems  to  admit  of  very  little,  if 
any,  construction.  It  is  contended  that  it  is  inequitable  for  the  bank- 
rupt's estate  to  be  compelled  to  pay  by  priority  taxes  originally  levied 
on  property  which  does  not  come  into  the  hands  of  tlie  trustee.  To 
this  it  is  sufficient  answer  to  say  that  the  priority  to  be  given  pay- 
ment of  claims  against  the  bankrupt  is  within  the  control  of  the  law- 
maker, and  is  absolutely  fixed  by  the  statute,  and  the  rule  therein  de- 
clared cannot  be  varied  to  meet  ideas  of  what  equity  and  good  con- 
science may  require.  From  the  foundation  of  the  government,  it  has 
been  the  policy  of  the  United  States  to  exact  priority  in  favor  of  the 
United  States  in  all  cases  of  insolvency.  This  policy  is  declared  in 
section  3466  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  2314], 
as  follows: 

"Priority  Established.  Whenever  any  person  indebted  to  the  United  States 
is  insolvent,  or  whenever  the  estate  of  any  deceased  debtor,  in  the  hands 
of  the  executors  or  administrators,  is  insufi^cient  to  pay  aU  the  debts  due 
from^  the  deceased,  the  debts  due  to  the  United  States  shall  be  first  satisfied; 
and  'the  priority  hereby  established  shall  extend  as  well  to  cases  in  which 
a  debtor,  not  having  sufllcient  property  to  pay  aU  his  debts,  makes  a  volun- 
tary assignment  thereof,  or  In  which  the  estate  and  effects  of  an  absconding, 
concealed,  or  absent  debtor  are  attached  by  process  of  law,  as  to  cases  in 
which  an  act  of  bankruptcy  is  committed." 

Under  this  statute  there  seems  to  be  no  case  for  the  injection  of 
equity,  or  the  suggestion  that,  through  pursuing  some  other  party, 
and  marshaling  liens  upon  some  outside  estate,  the  United  States'  de- 
mands can  be  eventually  satisfied.  The  sovereign  cannot  be  hindered 
or  embarrassed  or  postponed  in  the  collection  of  his  revenues.  This 
policy  was  recognized  in  all  the  bankruptcy  laws  heretofore  passed. 
Section  62  of  the  bankruptcy  act  of  April  4,  1800,  c.  19,  2  Stat.  36, 
provides  that  ^'nothing  contained  in  this  law  shall  in  any  manner  af- 
fect the  right  of  preference  to  prior  satisfaction  of  debts  due  the 
United  States."     Section  5  of  the  act  of  August  19,  1841,  c.  9,  5  Stat. 
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444,  gives  priority  to  the  United  States  "for  all  debts  due  by  such 
bankrupt  to  the  United  States."  Section  28  of  the  act  of  March  3, 
1867,  c  176,  14  Stat.  530,  gives  priority,  first,  "for  the  fees,  costs  and 
expenses  of  suit,"  etc. ;  second,  "for  all  debts  due  the  United  States 
and  all  taxes  and  assessments  under  the  laws  thereof" ;  third,  "for  all 
debts  due  to  the  state  in  which  the  proceedings  in  bankruptcy  are 
pending,  and  all  taxes  and  assessments  made  under  the  laws  of  such 
•state."  The  present  bankruptcy  law  gives  priority  for  all  taxes  legal- 
ly due  and  owing  by  the  bankrupt  to  the  United  States,  the  state, 
county,  district,  or  municipality,  in  advance  of  the  pa>'ment  of  divi- 
dends to  creditors.  In  short,  it  puts  taxes  due  the  state,  counties, 
and  municipalities  upon  the  same  footing  as  taxes  due  the  United 
States.  On  the  plain  construction  of  section  64a  of  the  present  law, 
and  particularly  in  the  light  of  past  legislation  on  the  subject,  there  is 
no  room  to  hold  that  it  makes  any  difference  whatever,  as  to  the 
right  of  priority,  whether  property  on  which  taxes  were  assessed  ever 
came  into  the  hands  of  the  trustee.  The  test  is  given  in  the  statute : 
Are  the  taxes  legally  due  and  owing  by  the  bankrupt  to  the  United 
States,  state,  county,  district,  or  municipality  claiming  the  same?  If 
yea,  they  are  entitled  to  be  paid  in  advance  of  the  payment  of  dividends 
to  creditors,  for  thus  saith  the  law. 

As  to  the  matter  of  a  lien,  which,  it  seems,  was  claimed  by  the  city 
of  Waco,  the  referee  ruled  correctly.  If  the  property  did  not  come  into 
the  hands  of  the  trustee,  the  court  can  allow  no  lien  on  it. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  is 
remanded,  with  instructions  to  order  the  trustee  to  pay  the  taxes  legally 
due  and  owing  by  the  bankrupt  to  the  city  of  Waco  in  advance  of  the 
payment  of  dividends  to  creditors. 

SHELBY,  Circuit  Judge  (dissenting).  I  respectfully  dissent  from 
part  of  the  opinion  and  judgment  of  the  court. 

The  city  of  Waco,  a  municipal  corporation,  proved  a  debt  for 
$503-72  due  to  it  against  the  bankrupt  for  taxes  for  the  years  1897 
to  1902,  inclusive.  In  the  proof  of  the  debt,  it  is  shown  that  it  is 
secured  by  "lien  upon  property,  given  by  the  city  charter."  It  also  ap- 
pears from  the  record  that  the  larger  part,  if  not  the  whole,  of  the 
taxes,  is  upon  real  estate  situated  in  Waco,  and  that  part  of  such  real 
estate,  on  which  $288.42  of  the  taxes  in  question  was  levied,  "had, 
previous  to  the  bankruptcy  proceedings,  been  sold  under  execution  to 
the  Waco  Building  Association."  It  is  shown  by  the  record  that  only 
a  small  portion  of  the  property  on  which  taxes  were  levied  has  come 
into  the  hands  of  the  trustee.  The  amount  of  the  taxes  on  the  prop- 
erty which  came  into  his  hands  is  about  $40.  The  referee  ordered  that 
the  trustee  be  authorized  and  required  to  pay  this  sum,  and  held  that 
he  should  not  pay  the  taxes  on  the  property  which  did  not  come  into 
the  hands  of  the  trustee.  The  district  court  affirmed  this  order,  and 
the  case  is  brought  here  on  appeal. 

Section  64a  of  the  bankruptcy  law  of  1898  (Act  July  i,  1898,  30 

^^^563,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3447])*  which  is  copied  in 

full  in  the  opinion  of  the  court  in  this  case,  provides  that  the  "court 

shall  order  the  trustee  to  pay  all  taxes  legally  due  and  owing  by  the 
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bankrupt  ♦  ♦  ♦  in  advance  of  the  payment  of  dividends  to  credit- 
ors." The  fact  that  property  on  which  the  taxes  were  due  did  not  come 
into  the  hands  of  the  trustee  is  of  itself  no  sufficient  reason  for  his  re- 
fusing to  pay  the  taxes  on  it  due  and  owing  by  the  bankrupt  I  con- 
cur in  the  opinion  of  the  majority  in  that  conclusion.  But  the  record 
shows  other  facts  which  doubtless  influenced  the  learned  trial  judge 
in  refusing  to  direct  the  trustee  to  pay  all  the  taxes  claimed  by  the  ap- 
pellant 

It  appears  from  the  record  that  the  payment  by  the  trustee  in  bank- 
ruptcy of  the  $288.42  of  the  taxes  will  inure  solely  to  the  benefit  of  the 
Waco  Building  Association.  That  association,  having  bought  certain 
real  estate  of  the  bankrupt  at  execution  sale  before  the  proceedings 
in  bankruptcy,  will  have  to  pay  the  taxes  on  the  property  bought  by  it, 
if  they  are  not  paid  by  some  one  else,  or  the  property  can  be  sold 
for  their  satisfaction.  The  association  bought  the  property  charged 
with  the  lien  for  these  taxes,  and  it  is  to  be  presumed  that  the  incum- 
brance lessened  the  amount  for  which  it  was  sold.  The  appellant 
should  be  required  to  enforce  its  lien  against  this  property,  and  in 
that  way  satisfy  its  claim  for  taxes  thereon.  If  it  failed  to  collect  the 
taxes  by  the  enforcement  of  its  lien,  they  should  be  paid  in  full  out  of 
the  assets  in  the  hands  of  the  trustee.  But  unless  resort  to  them  is 
necessary,  the  assets  should  not  be  taken  out  of  the  hands  of  the  trus- 
tee, to  the  injury  of  the  general  creditors,  and  paid  out  for  the  benefit 
of  the  Waco  Building  Association. 

The  $288.42  being  secured  by  lien  on  property  to  which  the  trustee 
for  the  general  creditors  has  no  claim,  and  such  property  being  held 
and  owned  by  a  building  association  which  equitably  owes  the  debt, 
justice  and  fair  dealing  require  the  appellant  to  exhaust  its  security 
betore  resorting  to  the  assets  in  the  hands  of  the  trustee.  But  it  is 
objected  that  this  would  be  "the  injection  of  equity"  into  the  case. 
No  one  questions  that  the  bankruptcy  act  itself  must  control  in  the 
distribution  of  the  bankrupt's  estate.  But  so  far  from  ignoring  equi- 
table principles  in  the  administration  of  the  trust,  its  proper  adminis- 
tration is  essentially  equitable ;  the  bankruptcy  court,  of  course,  fol- 
lowing the  bankruptcy  act,  just  as  a  court  of  equity  follows  the  law. 
Judge  Blatchford  has  truly  said  that  in  fact  "a  court  of  bankruptcy 
is  a  court  of  equity."     In  re  Moller,  8  Ben.  526,  Fed.  Cas.  No.  9,699. 

In  Collier  on  Bankruptcy  (4th  Ed.)  459,  the  author  gives  his  own 
view  of  the  proper  construction  of  the  section  of  the  bankruptcy  act 
here  in  question: 

"Construed  strictly,  the  words  of  this  subsection  (section  64a)  also  lead  to 
the  result  that  tnxes  must  be  paid  in  any  event  But  it  is  thought — the  mani- 
fest Intontlon  of  Congress  being  merely  to  insure  payment — ^if  the  tax  is  by 
law  made  a  lien  or  eharpe  on  the  bankrupt's  property,  the  same  equitable 
principle  which  denies  to  the  individual  whose  debt  is  fully  secured  the  right 
to  share  In  the  general  fund  applies  to  the  tax  claimant  This  is  especially 
true  when  the  payment  would  inure  solely  to  the  benefit  of  a  secured  creditor. 
Any  other  decision  violates  equity — indeed,  often  sanctions  confiscation." 

It  is  true  that  the  author  says  that  the  weight  of  authority  "seems 
to  sustain  the  harsher  view.*'  An  examination,  however^  of  the 
authorities  which  he  cites,  and  of  others,  shows  that  what  authority 
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there  is  on  the  subject  sustains  the  equitable  view  which  he  has  ex- 
pressed in  the  text. 
Brandenburg,  in  his  work  on  Bankruptcy  (2d  Ed.)  608,  says : 

"A  trustee  should  not  pay  taxes  when  such  payment  would  operate  to  the 
tdyantage  of  a  third  party  against  another;  they  heing,  in  any  event,  secure." 

Judge  Townsend  held  in  In  re  Veitch  (D.  C.)  loi  Fed.  251,  that 
where  real  estate  of  a  bankrupt  was  mortgaged,  and  also  subject  to  a 
lien  for  taxes,  and  is  sold  to  the  mortgagee,  the  court  will  not  order 
Ihe  taxes  to  be  paid  out  of  the  funds  of  the  estate,  since  such  pay- 
ment would  operate  to  the  benefit  of  the  mortgagee,  in  prejudice  of 
ihe  rights  of  general  creditors,  and  since  the  taxes  are,  in  any  event, 
secure. 

Judge  Hanford  held  in  In  re  Conheim,  100  Fed.  268,  that  the 
manifest  intent  of  section  64a  is  that,  while  the  estate  is  in  the  hands 
of  the  trustee,  his  custody  of  it  shall  not  operate  as  a  bar  to  the  col- 
lection of  the  taxes  which  would  be  collectible  under  the  law,  if  the 
property  had  remained  in  the  possession  and  control  of  the  bankrupt 
himself. 

In  In  re  Hollenfeltz  (D.  C.)  94  Fed.  629,  a  bank  had  bought  the 
property  on  which  taxes  were  due.  It  paid  the  taxes,  and  sought 
to  be  reimbursed.  Judge  Shiras  said  the  presumption  is  that  the 
amount  paid  by  the  bank  at  the  sale  was  the  sum  the  bank  was  will- 
ing to  give  for  the  property  in  its  then  condition ;  that  is,  subject 
to  the  lien  of  the  unpaid  taxes.  In  that  case  the  bank  paid  the  taxes, 
and  sought  reimbursement  from  rent  received  from  the  realty  by 
the  trustee.  The  court  held  that  the  bank  took  the  property  charged 
with  the  Hen  of  the  taxes,  and  should  pay  them,  and  could  not  be 
reimbursed  out  of  the  assets  in  the  hands  of  the  trustee. 

In  Foster  v.  Inglee,  13  Nat.  Bankr.  R.  239,  Fed.  Cas.  No.  4,973,  the 
tax  collector  made  proof  of  taxes  assessed  on  the  real  estate  of  the 
bankrupts  prior  to  the  commencement  of  the  proceedings  in  bank- 
niptcy.  He  asked  for  an  order  for  their  payment.  The  bankruptcy 
act  of  1867  gave  state  taxes  duly  assessed  a  preference  over  general 
creditors.  The  court  held  that,  where  the  land  has  been  taken  by 
creditors  under  attachments  valid  as  against  the  assignees,  it  would 
be  inequitable  to  allow  these  creditors  to  escape  the  burden  of  the 
taxes  on  the  estate  which  they  had  acquired  under  their  levy,  if  the 
taxes  were  at  the  time  of  the  levy  allowed,  and  deducted  from  the 
valuation  made  by  the  appraisers. 

In  re  Tilden  (D.  C.)  91  Fed.  500,  which  is  sometimes  cited  as  op- 
posed to  these  authorities,  is  based  largely  on  the  construction  of  a 
state  homestead  law. 

Section  57h  of  the  bankruptcy  act  (Act  July  i,  1898,  c.  541,  30 
Stat.  560,  561  [U.  S.  Comp.  St.  1901,  p.  3443])  is  probably  not  appli- 
cable to  this  case,  except  as  indicating  the  intention  of  Congress  that 
secured  creditors  should  apply  any  securities  held  by  them  to  the 
payment  or  part  payment  of  their  claims,  "and  that  a  dividend  shall 
be  paid  only  on  the  unpaid  balance."  In  a  case  like  this,  the  pur- 
chasers of  the  property  under  execution  or  mortgage  sale  should 
be  required  to  pay  the  taxes  on  the  property  purchased.    The  ap- 
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pellant  shows  that  it  has  a  Hen  on  the  property  for  the  taxes.  It 
ought  not,  therefore,  to  be  allowed  to  take  the  fund  in  the  hands  of 
the  trustee  from  the  general  creditors,  when  it  can  just  as  easily 
collect  its  debt  out  of  tlie  property  on  which  it  has  the  Hen.  Under 
such  circumstances,  the  payment  of  the  taxes  by  the  trustee  inures 
to  the  benefit  only  of  the  purchasers  of  the  real  estate  at  the  execu- 
tion or  mo'  g:age  sale.  The  same  principle  would  be  involved  if  the 
purchaser  of  the  bankrupt's  property  under  execution  were  to  de- 
posit in  bank  the  amount  of  taxes  due  on  the  property  to  pay  the 
taxes,  but  subject  to  the  opinion  of  the  bankruptcy  court,  and  tlien 
send  the  tax  collector  to  the  court  with  the  claim  for  taxes.  Should 
the  court  in  such  case  take  the  assets,  the  property  of  the  general 
creditors,  to  use  them  for  the  sole  benefit  of  the  purchaser  at  exe- 
cution sale,  when  the  tax  collector  had  other  means  to  easily  collect 
the  taxes  from  one  who  equitably  should  pay  them  ? 

The  bankruptcy  act  is  silent  on  the  subject  of  burdensome  or  on- 
erous property,  yet  the  courts  generally  recognize  the  right  of  the 
trustee,  subject  to  the  control  of  the  bankruptcy  court,  to  abandon 
or  disclaim  such  property.  He  may  disclaim  property  incumbered 
beyond  its  value.  In  re  Dillard,  9  Nat.  Bankr.  R.  8,  Fed.  Cas.  No. 
3,912;  Glenny  v.  Langdon,  98  U.  S.  20,  31,  25  L.  Ed.  43;  Collier  on 
Bankruptcy  (4th  Ed.)  517.  When  the  incumbrance  is  in  part  city 
taxes — ^a  case  which  may  often  arise — should  the  court  require  the 
trustee  to  pay  the  taxes  on  the  burdensome  property  that  he  would 
be  permitted  to  disclaim?  Would  not  the  proper  course  be  to  re- 
quire the  city  first  to  enforce  its  tax  lien,  such  lien  almost  invariably 
being  superior  to  other  incumbrances  ?  If  the  property  did  not  sat- 
isfy the  taxes,  the  city  would  lose  nothing,  for  the  trustee  must  then 
pav  the  part  left  unpaid. 

in  Equitable  Loan  Co.  v.  Moss  (C.  C.  A.)  125  Fed.  609,^  decided  by 
this  court,  the  trustee  was  required  to  surrender  a  manufacturing 
plant,  the  property  of  the  bankrupt,  as  burdensome,  it  being  mort- 
gaged beyond  its  value,  and  expensive  to  insure  and  guard;  and 
the  order  to  surrender  the  property  was  made  *'on  condition  that  it 
[the  mortgagee]  reimburse  the  trustee  so  far  as  he  has  heretofore 
paid  taxes"  on  the  property.  The  case  shows  that  the  learned 
counsel  for  the  mortgagee  agreed  that  such  order  be  made.  In  any 
case  where  the  payment  of  the  taxes  would  inure  solely  to  the  ben- 
efit of  the  incumbrancer,  who  was  equitably  charged  with  the  duty 
of  pa\'ment,  it  seems  right  that  the  bankruptcy  court  should  refuse 
to  direct  the  payment  of  the  taxes  till  the  remedies  of  the  city  against 
the  property  and  the  incumbrancer  were  exhausted. 

It  is  within  the  power  of  the  District  Court  to  withhold  a  distribu- 
tion of  the  assets  until  the  city  can  make  a  proper  effort  to  enforce 
its  Hen  upon  the  real  estate  in  question.  If  it  succeeds  in  collecting 
its  debt,  the  purpose  of  the  statute  (section  64a)  is  fully  complied 
with,  because  the  taxes  will  be  paid.  If  it  fails  to  collect  the  debt, 
or  fails  to  collect  part  of  it,  such  debt,  or  such  part  of  it,  should  be 
paid  in  full  out  of  the  assets  in  the  hands  of  the  trustee.  The  case 
of  Iwockwood  V.  Exchange  Bank,  190  U.  S.  294,  23  Sup.  Ct.  751,  47 
L.  Ed.  1061,  shows  that  in  a  proper  case  the  District  Court  should 

1 60  C.  C.  A.  345. 
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suspend  the  proceedings  in  bankruptcy  for  a  reasonable  time  to 
allow  proceedings  in  a  state  court,  or  other  court  having  jurisdiction, 
for  the  enforcement  of  the  rights  of  parties  to  such  proceedings. 


fl27  Fed.  85.) 
MIDDLETOWN  NAT.  BANK  v.  TOLEDO,  A.  A.  &  N.  M.  RY.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  22,  1903.) 

No.  85. 

1.  Courts— CiRcurr  Court  of  Appeals— Statb  Constitution- Construction 
—Certification  to  Supreme  Court. 

Where  the  Circuit  Court  of  Appeals,  by  reason  of  conflicting  decisions, 
found  Itself  unable  to  determine  whether  a  provision  of  a  state  Consti- 
tution rendering  stockholders  of  a  corporation  Individually  liable  to  cred- 
itors for  a  sum  equal  to  the  amount  of  their  stock  in  addition  thereto 
was  self-executing,  and  there  was  no  decision  of  the  Supreme  Court  of 
the  state  on  the  subject,  the  question  will  be  certified  to  the  United 
States  Supreme  Court 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
For  opinion  below,  see  113  Fed.  587. 

Frederick  McLaughlin,  for  appellant. 

L.  H.  Beers  and  L.  S.  Haslam,  for  appellees. 

Before  TOWNSEND  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  This  cause  conies  here  on  appeal 
from  a  decree  of  the  United  States  Circuit  Court  for  the  Southern 
District  of  New  York  sustaining  demurrers  to  the  bill  of  com- 
plaint and  dismissing  the  bill.  The  complainant,  a  creditor  of  the 
railway  company  defendant,  a  corporation  of  the  state  of  Ohio,  hav- 
ing recovered  a  judgniient  in  the  Supreme  Court  of  the  state  of  New 
York,  upon  which  execution  was  issued  and  returned  unsatisfied, 
brought  its  bill  in  equity,  for  the  benefit  of  itself  and  other  creditors, 
against  numerous  stockholders  of  the  raihvay  company  defendant  resi- 
dent in  the  district  to  enforce  the  liability  of  such  stockholders  for 
debts  of  such  company  under  the  laws  of  Ohio,  making  such  company 
also  a  party  defendant.  Upon  demurrers  the  court  below  held  that 
the  bill  must  be  dismissed  because  some  stockholders  were  not  made 
parties,  taking  the  view  that  the  suit  must  be  regarded  as  such  a  suit 
as  is  provided  for  by  the  statutes  of  Ohio  relating  to  such  liability, 
and  that  such  statutes  required  all  stockholders  to  be  made  parties. 

The  Constitution  of  Ohio  (1851,  art.  13,  §  3),  provides  as  follows: 

*'Dues  from  corporations  shall  be  secured  by  such  individual  liability  of 
the  stockholders,  and  other  means,  as  may  be  prescribed  by  law;  but,  in  all 
cases,  each  stockholder  shall  he  liable,  over  and  above  the  stock  by  him  or 
her  owned,  and  any  amount  unpaid  thereon,  to  a  further  sum,  at  least  equal 
in  amount  ta  such  stock.'' 

In  pursuance  of  this  provision  of  the  Constitution,  the  Legislature 
very  early  adopted  statutory  provisions  with  respect  to  the  stockhold- 
ers of  certain  corporations,  to  the  effect  that  they  should  be  liable  for 
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the  security  of  creditors  in  an  amount  equal  to  their  stock.  These 
provisions  appear  in  the  Revised  Statutes  of  1880,  §  3258,  in  the  fol- 
lowing form : 

"The  stockholders  of  a  corporation  which  may  be  hereafter  formed,  and 
such  stockholders  as  are  now  liable  under  former  statutes,  shall  be  deemed 
and  held  liable,  in  addition  to  their  stock,  in  an  amount  equal  to  the  stock 
by  them  subscribed,  or  otherwise  acquired,  to  the  creditors  of  the  corporation, 
to  secure  the  payment  of  the  debts  and  Uabilities  of  the  corporation." 

Section  3260  of  the  Revised  Statutes  of  1880  provided  as  follows: 

"A  stockholder  or  creditor  may  enforce  such  liability  by  action,  jointly, 
against  aU  the  holders  or  owners  of  stock,  which  action  shall  be  for  the 
benefit  of  all  the  creditors  of  the  corporation  and  against  all  persons  Uable 
as  stockholders;  and  in  such  action  there  shall  be  found  and  determined  the 
amount  payable  by  each  person  liable  as  stockholder  on  all  the  indebtedness 
of  the  corporation,  in  which  adjudication  no  costs  shall  be  taxed  to  nor 
collected  of  any  stockholder  to  an  amount  which,  together  with  the  amount 
to  be  paid  on  said  indebtedness  will  exceed  the  amount  of  the  stock  on  which 
he  is  liable." 

In  1894  (91  Ohio  Laws,  p.  88)  this  section  was  amended  by  adding 
a  provision  for  the  pro  rata  distribution  of  the  liability  in  case  of  in- 
ability to  summon  stockholders,  and  a  provision  for  the  enforcement 
of  the  stockholders'  liability  by  a  judgment  creditor  only  after  suck 
an  action  to  enforce  the  stockholders'  liability  has  been  prosecuted 
to  final  decree.  As  so  amended,  this  section  stood  at  the  time  when 
this  suit  was  begun.  Afterwards,  in  1900  (94  Ohio  Laws,  p.  359), 
but  before  the  filing  of  the  second  amended  bill  of  complaint,  the  sec- 
tion was  wholly  amended,  providing  that  a  creditor  seeking  to  charge 
directors,  officers,  or  stockholders  with  any  liabiHty  created  by  law 
might  file  his  complaint  in  any  common  pleas  court  having  jurisdic- 
tion, authorizing  the  court  to  take  account  of  the  property  and  ob- 
ligations due  to  and  from  the  corporation  and  to  appoint  receivers : 
authorizing  the  court,  if  the  corporation  appears  insolvent  and  having 
no  sufficient  property  to  satisfy  the  creditor,  to  "proceed  to  ascertain 
the  respective  liabilities  of  the  directors,  officers  and  stockholders, 
and  enforce  the  same  by  its  judgment,  as  in  other  cases" ;  providing 
for  giving  nocice  to  nonresident  stockholders  and  compelling  unpaid 
subscriptions  to  be  first  collected  and  enforced,  and  providing  as  fol- 
lows: 

"If  the  debts  of  the  company  remain  unsatisfied,  the  court  shall  proceed 
to  ascertain  the  respective  liabilities  of  the  directors  or  other  ofiicers  and  of 
the  stockholders,  and  to  adjudge  the  amount  payable  by  each,  and  enforce 
the  judgment,  as  in  other  cases.  The  court  may  authorize  and  direct  the  re- 
ceiver to  prosecute  such  action  in  his  own  name  as  receiver,  as  may  be 
necessary,  in  other  jurisdictions,  to  collect  the  amount  found  due  from  any 
oflicer  or  stockholder." 

The  amended  section  also  provided  for  notice  to  creditors  to  bring 
in  their  claims,  for  shutting  out  those  who  do  not  come  in,  and  for 
distribution ;  and  also  provided  that  the  act  should  apply  to  pending 
actions. 

The  court  below  has  sustained  this  demurrer  on  the  following 

ground : 

•*It  is  thought  that  the  question  raised  by  this  demurrer  should  be  decided 
upon  the  assumption  that  the  action  is  the  one  provided  for  by  section  3260, 
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Rev.  St  Ohio,  as  It  stood  after  the  amendment  of  1894.  Inasmuch  as  that 
wction  expressly  provides  for  an  action  Jointly  against  all  the  stockholders^ 
including  such  as  are  out  of  the  jurisdiction  or  for  other  causes  cannot  be 
served,  and  the  complaint  avers  that  there  are  stockholders  who  have  not 
been  made  parties,  there  is  a  lack  of  parties  defendant,  and  the  demurrer  is 
sustained.  If,  moreover,  the  amendments  of  the  statute  passed  in  1900  are  to 
be  considered,  the  position  of  the  demurrants  is  even  stronger.  Manifestly, 
this  action  is  not  the  one  thereby  provided  for." 

If  the  constitutional  provision  quoted  above  is  not  self-executing, 
then  the  Constitution  and  statutes  are  to  be  taken  together  as  making 
one  body  of  law.  Whitman  v.  Bank,  176  U.  S.  559,  20  Sup.  Ct.  477, 
44  L.  Ed.  587.  And  the  remedy  provided  by  statute  is  exclusive  of 
all  others,  and  must  be  followed.  Pollard  v.  Bailey,  20  Wall.  527, 
22  L.  Ed.  376;  Bank  v.  Francklyn,  120  U.  S.  758,  7  Sup.  Ct.  757, 
30  L.  Ed.  825.  The  question  presented,  therefore,  is  whether  said 
section  of  the  Constitution  was  intended  to  be  self-executing.  In 
Whitman  v.  Bank,  83  Fed.  289,  28  C.  C.  A.  404,  this  court  had  occa- 
sion to  construe  a  similar  section  of  the  Constitution  of  Kansas,  which 
was  as  follows : 

**Due8  from  corporations  shall  be  secured  by  individual  liability  of  the 
stockholders  to  an  additional  amount  equal  to  the  stock  owned  by  each  stock- 
holder; and  such  other  means  as  shall  be  provided  by  law;  but  such  indi- 
vidual liabilities  shall  not  apply  to  railway  corporations,  nor  corporations  for 
religious  or  charitable  purposes."    Const  art  12,  $  2. 

The  court,  through  Judge  Shipman,  there  said  as  follows : 

"It  is  to  be  premised,  as  was  clearly  shown  by  Justice  Clifford  In  Morley 
V.  Thayer  (C.  C.)  3  Fed.  739,  with  respect  to  this  particular  constitutional 
provision,  that  it  is  not  self-executing  in  its  character,  and  that  statutory 
legislation  was  therefore  required  to  carry  it  into  efiFect.  Groves  v.  Slaughter, 
15  Pet  449,  10  L.  Ed.  800;  Wells  v.  Kobb,  43  Kan.  201,  23  Pac.  148." 

Upon  certiorari  to  the  Supreme  Court  of  the  United  States  (176  U. 
S-  559,  562,  20  Sup.  Ct.  477,  478,  44  L.  Ed.  587,  affirming  the  decision 
of  this  court  on  the  ground  that  the  liability  imposing  upon  stock- 
holders in  corporations  by  its  constitutional  statutes  was  contractual 
in  its  nature,  and  could  be  maintained  in  any  court  of  competent  ju- 
risdiction) Mr.  Justice  Brewer,  speaking  for  the  court,  said,  referring 
to  said  section  of  the  Constitution,  as  follows : 

*'The  words  'shall  be  secured'  are  not  merely  directory  to  the  Legislature 
to  make  provision  for  such  liability,  but  of  themselves  declare  it.  To  this 
extent  the  Constitution  is  self-executing.  Willis  v.  Mabon,  48  Minn.  140,  50 
N.  W.  1110,  16  L.  R  A.  281,  31  Am.  St  Rep.  62a  The  discretion  of  the  Legis- 
lature extends  beyond  this,  as  indicated  by  the  clause,  *and  such  other  means 
as  shall  be  provided  by  law.*  A  failure  of  the  Legislature  to  create  courts 
or  prescribe  modes  of  procedure  may,  it  is  true,  make  ineffective  this  consti- 
tutional provision,  but  does  not  destroy  the  liability;  nor  is  it  created  by  the 
act  of  the  Legislature  prescribing  the  mode  of  its  enforcement.  This  is  the 
obTlous  meaning  of  the  constitutional  provision.  *The  simplest  and  most 
obvious  interpretation  of  a  Constitution,  if  in  itself  sensible,  is  the  most  likely 
to  be  that  meant  by  the  people  in  its  adoption.'  Lamar,  J.,  in  Lake  County 
▼.  BolUns,  130  U.  8.  662,  671,  9  Sup.  Ct  651,  32  L.  Ed.  1060." 

In  Whitman  v.  Citizens'  Bank,  no  Fed.  503,  506,  507,  49  C.  C.  A. 
122,  this  court  was  again  called  upon  to  consider  the  same  clause  un- 
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der  the  Kansas  Constitution  and  statute,  and,  referring  to  its  decision 
and  the  decision  of  the  Supreme  Court,  said  as  follows: 

"The  next  question  Is  the  one  which,  having  been  presented  to  this  court 
in  Whitman  v.  Bank  of  Oxford,  83  Fed.  288,  28  C.  C.  A.  404,  came  before  the 
Supreme  Court  in  the  same  case  by  certiorari,  17G  U.  S.  559,  20  Sup.  Ct.  477, 
44  L.  Ed.  587,  and  was  whether  an  action  upon  the  stockholders*  liability, 
as  prescribed  In  section  32  [c.  23,  Gen.  St.  Kan.  1889]  was  transitory,  and 
could  be  maintained  in  the  courts  of  competent  Jurisdiction,  either  federal 
or  state,  in  states  other  than  Kansas.  The  Supreme  Court'  decided  the  ques- 
tion In  the  affirmative,  and  held  that  the  Constitution  of  Kansas  [article  12,  ft 
2]  had  cast  a  definite  liability  upon  each  stockholder  of  a  banking  corpora- 
tion; that,  to  the  extent  of  declaring  the  liability,  the  Constitution  is  self- 
executing;  that  by  section  32  the  Legislature  had  prescribed  the  mode  of 
enforcing  the  liability;  and  that  'the  liability  which  by  the  Constitution  and 
the  statutes  is  thus  declared  to  rest  upon  the  stockholder,  though  statutory 
in  Its  origin,  is  contractual  In  its  nature,*  and  that  the  statute  was  not  penal 
in  its  character.  It  is  now  urged  by  defendant,  and  the  argument  was 
pressed  In  each  of  the  three  cases,  that,  Inasmuch  as  a  few  days  after  the 
decision  in  the  Bank  of  Oxford  Case,  the  Supreme  Court  of  Kansas,  In  Wood- 
worth  y.  Bowles,  61  Kan.  509,  60  Pac.  331,  had  declared  that  the  constitu- 
.tional  provision  was  not  self-executing,  the  decision  of  the  highest  court  of 
a  state  in  regard  to  its  Constitution  Is  controlling,  and  that  the  Supreme 
Court  of  the  United  States  will  adopt  the  view  of  the  Kansas  court  Fair- 
field V.  Gallatin  Co.,  100  U.  S.  47,  25  L.  Ed.  544.  It  is  incumbent  upon  this 
court  to  regard  the  expressed  opinion  of  the  Supreme  Court  of  the  United 
States  as  controlling  until  changed  by  Itself,  and,  furthermore,  it  is  not  ap- 
parent that  the  conclusions  of  that  court  in  regard  to  the  transitory  character 
of  an  action  against  the  stockholder  will  be  modified,  if  it  should  accede  to 
the  views  of  the  highest  court  in  Kansas  in  regard  to  the  self -executing  char- 
acter of  the  constittitlonal  provision.  This  court,  in  the  Bank  of  Oxford 
Case,  83  Fed.  288,  28  C.  C.  A.  404,  decided  that,  upon  the  premise  that  the 
constitutional  provision  was  not  self-executing,  the  remedy  by  section  32 
was  transitory,  and  Is  still  of  that  opinion;  and  therefore  we  do  not  think 
it  needful  to  reconsider  the  question." 

The  provisions  of  the  Kansas  and  Ohio  Constitutions  are  substan- 
tially alike.  There  is  no  direct  decision  of  the  Supreme  Court  of 
Ohio  upon  the  question  as  to  whether  the  said  constitutional  provision 
is  or  is  not  self-executing,  and  therefore  the  question  presented  in 
Whitman  v.  Citizens'  Bank,  supra,  as  to  the  controlling  effect  of  such 
a  decision,  does  not  arise. 

The  question  as  to  the  effect  of  said  constitutional  provisions  is  one 
which  we  have  been  unable  to  determine,  and,  in  view  of  the  con- 
flicting decisions,  we  think  this  question  should  be  certified  to  the  Su- 
preme Court 
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McKENXA  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    January  21,  1901) 

No.  1,197. 

L  Right  to  Votb— Conspiracy  to  Hinder  Exercise— Scfpicienct  of  Indict- 
ment. 

An  indictment  under  Rev.  St.  §  5508  \V.  S.  Comp.  St  1901,  p.  3712],. 
punishing  a  conspiracy  to  Injure,  oppress,  threaten,  or  Intimidate  any 
citizen  in  the  free  exercise  and  enjoyment  of  any  right  or  privilege  se- 
cured to  him  by  the  Constitution  or  laws  of  the  United  States,  which 
charges  that  defendants  conspired  to  injure,  etc.,  certain  named  persons,. 
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male  citizens  of  Kentucky  over  21  years  of  age,  "in  the  free  exercise 
and  enjoyment  of  a  right  and  privilege  secured  to  them."  is  bad  as  in- 
definite, in  that  it  fails  to  state  what  particular  right  and  privilege  is 
meant,  though  It  continues  with  a  recital  that  defendants  were  officers 
of  an  election  precinct,  consph-ed  together  "for  the  purposes  aforesaid." 
and  •*to  carry  out  and  effect  the  object  of  the  same"  failed  to  open  the 
polls  promptly,  and  by  a  tardy  discharge  of  their  duties  and  frequent 
absences  prevented  the  persons  named  from  voting. 
2.  Same. 

It  is  a  rule  of  pleading  that,  when  the  fact  which  is  made  by  the  statute 
an  essential  element  of  the  crime  Is  a  collective  or  general  one,  Including 
many.  It  is  necessary  to  specify  the  particular  thing  Intended  to  be 
charged. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky,  at  London. 

Maury  Kemper  and  W.  O.  Bradley,  for  plaintiffs  in  error. 
J.  H.  Tinsley,  U.  S.  Dist.  Atty. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  The  plaintiffs  in  error  were  convict- 
ed in  the  court  below  of  the  crime  of  having  conspired  with  other  per- 
sons to  injure,  oppress,  and  intimidate  certain  individuals,  named  in 
the  indictment,  in  the  exercise  and  enjoyment  of  a  right  secured  to 
them  by  the  laws  and  Constitution  of  the  United  States.  There  was 
a  demurrer  to  the  indictment,  which  was  overruled,  and  several  ex- 
ceptions were  taken  to  rulings  made  upon  the  trial.  A  motion  in  ar- 
rest of  judgment  was  also  made  upon  the  same  grounds  as  those  al- 
leged for  cause  of  demurrer,  which  motion  was  overruled.  Thereupon 
the  defendants  were  each  sentenced  to  pay  a  fine  of  $ioo,  and  be  im- 
prisoned in  a  penitentiary  for  a  term  of  two  years. 

As  we  think  the  case  must  be  disposed  of  on  the  question  of  the 
validity  of  the  indictment,  the  other  assignments  of  errors  which  are 
alleged  to  have  occurred  on  the  trial  need  not  be  particularly  stated. 
The  indictment  is  founded  upon  section  5508  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  p.  3712],  which  reads  as  follows: 

**If  two  or  more  persons  conspire  to  injure,  oppress,  threaten  or  intimidate 
any  citizen  in  the  free  exercise  and  enjoyment  of  any  right  or  privilege  se- 
cnred  to  him  by  the  Constitution  or  laws  of  the  United  States,  or  because  of 
his  having  so  exercised  the  same,  ♦  ♦  ♦  they  shall  be  fined  not  more 
than  five  thousand  dollars  and  imprisonment  not  more  than  ten  years,  and 
shall,  moreover,  be  thereafter  ineligible  to  any  office,  or  place  of  honor,  profit 
or  trust  created  by  the  Constitution  or  laws  of  the  United  States." 

And  the  second  count  on  which  the  defendants  were  convicted 
charges  that  : 

"The  said  John  J.  McKenna  and  J.  B.  Ryan  did  willfully  and  feloniously 
conspire  and  confederate  and  agree  to  and  with  each  other,  and  to  and  with 
divers  other  persons,  whose  names  are  to  the  grand  jurors  unknown,  to  in- 
jwe,  oppress,  threaten,  and  intimidate  Oliver  Chambers,  Henry  Hundley, 
Harrison  Sims,  A.  B.  Hawkins,  Mack  O'Rear,  George  Lightfoot.  Barney 
Smith,  and  various  other  persons  whose  names  are  to  the  grand  jury  un- 
known, who  were  then  and  there,  each  and  all  of  them,  male  citizens  of  the 
United  States  and  the  state  of  Kentucky,  over  the  age  of  twenty-one  years, 
in  the  free  exercise  and  enjoyment  of  a  right  and  privilege  secured  to  them 
and  each  of  them  by  the  laws  and  Constitution  of  the  United  States;  that  la 
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to  say,  that  on  the  sixth  day  of  November,  In  the  year  of  our  Lord  nineteen 
hundred,  in  the  district  aforesaid,  and  within  the  Jurisdiction  of  this  court, 
an  election  was  duly  and  legally  held  under  the  laws  of  the  United  States 
and  state  of  Kentucky,  in  the  Seventh  Congressional  District  of  Kentucky, 
composed  of  the  following  counties:  Fayette,  Scott,  Bourbon,  Henry,  Owen, 
Franklin,  Oldham,  and  Woodford,  and  especially  in  Voting  Precinct  No.  19, 
in  the  city  of  Lexington  and  said  county  of  Fayette,  in  said  district,  for  the 
election  and  the  selection  of  a  member  of  Congress  of  the  United  States  from 
said  district;  that  J.  B.  Ryan  and  James  Carroll  were  then  and  there  Judges 
of  said  election,  and  George  W.  Davis  was  then  and  there  sheriff  of  said 
election,  and  John  J.  McKenna  was  then  and  there  clerk  of  said  election  in 
said  Precinct  No.  19  aforesaid,  and  that  Oliver  Chambers,  Henry  Hundley, 
Harrison  Sims,  A.  B.  Hawkins,  Mack  ORear,  George  Lightfoot,  and  Barney 
Smith,  and  various  other  persons  whose  names  to  the  grand  Jury  are  un- 
known, were  then  and  there  at  said  precinct  by  seven  o'clock  a,  m.  of  said 
day,  and  that  they  were  each  and  all  male  citizens  of  the  United  States  and 
the  state  of  Kentucky,  and  over  the  age  of  twenty-one  years,  and  each  of 
them  had  resided  in  the  precinct  more  than  sixty  days,  and  within  Fayette 
county  more  than  six  months,  and  within  the  state  of  Kentucky  more  than 
one  year,  immediately  next  preceding  the  sixth  day  of  November,  1900,  and 
none  of  them  had  ever  been  convicted  of  a  crime  that  would  deprive  them, 
or  either  of  them,  of  the  right  to  vote,  and  each  and  all  of  said  persons 
had  been  duly  registered  as  legal  voters  In  said  precinct  within  the  time  pre- 
scribed by  law;  that  there  were  then  and  there  candidates  whose  names 
were  then  and  there  on  the  ballots  prepared  and  furnished  by  public  au- 
thority to  be  voted  for  member  of  Congress  from  said  Seventh  Congressional 
District  of  Kentucky,  all  of  which  was  well  known  to  said  defendants  and 
each  of  them;  and  the  said  defendants  did  then  and  there  unlawfully,  will- 
fully, and  feloniously  conspire  together  and  with  each  other,  and  with  divers 
other  persons  whose  names  are  to  the  grand  Jurors  unknown,  for  the  ptir- 
poses  aforesaid;  and  to  carry  out  and  effect  the  object  of  the  same,  unlaw- 
fully, willfully,  and  feloniously  did  fail  and  refuse  to  open  the  polls  at  said 
X*recinct  No.  19  for  an  unreasonable  length  of  time,  to  wit,  one  hour  after 
the  regular  time  to  open  the  same,  and  did  then  and  there,  after  the  said 
polls  were  opened,  unlawfully,  willfully,  feloniously,  and  purposely  cause 
great  delay  by  stopping  the  voting  from  time  to  time,  by  writing  down  the 
names  of  voters  in  a  very  slow  and  hesitating  manner,  by  raising  captious 
and  unnecessary  questions  with  the  voters,  by  holding  frequent  pretended 
conversations  with  each  other,  and  by  going  in  and  out  of  the  polling  places 
and  absenting  themselves  from  the  voting  place,  thereby  creating  great  de- 
lay; all  of  which  was  then  and  there  done  by  said  defendants  willfully,  to 
injure,  oppress,  delay,  and  prevent  Oliver  Chambers,  Henry  Hundley.  Har- 
rison Sims,  A.  B.  Hawkins,  Mack  O'Rear,  George  Lightfoot.  Barney  Smith, 
and  various  other  persons  whose  names  are  to  the  grand  Jurors  unknown, 
from  exercising,  and  did  so  prevent  the  aforesaid  persons  from  exercising, 
a  right  guarantied  to  them  by  the  laws  and  Constitution  of  the  United  States, 
to  wit,  the  right  to  vote  for  member  of  Congress  at  said  election." 

The  grounds  of  the  demurrer  to  this  indictment  were  these: 

"(1)  Because  it  does  not  charge  a  public  offense  or  any  crime  against  the 
laws  of  the  United  States  of  America. 

"(2)  Because  the  same  is  too  vague  and  general  to  notify  the  defendants  of 
the  nature  of  the  charge  against  them." 

It  is  objected  that  the  indictment,  while  it  states  that  the  object  of  the 
conspiracy  was  to  injure,  oppress,  etc.,  the  parties  named  in  the  exer- 
cise of  a  right  secured  by  the  laws  and  Constitution  of  the  United 
States,  fails  to  state  what  particular  right  was  intended  to  be  affected 
by  the  conspirators.  We  think  the  objection  is  well  taken.  The  gist 
of  the  offense  defined  by  the  statute  is  the  conspiracy  to  do  the  wrong- 
ful thing,  and  not  the  doing  it.  Whatever  the  morality  of  the  actual 
accomplishment  of  the  purpose  of  the  conspiracy  may  be,  it  is  not  the 
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subject  of  indictment.  The  whole  body  of  the  crime  constituted 
by  this  section  consists  in  the  formation  of  the  plot.  United  States 
V.  Britton,  io8  U.  S.  199,  2  Sup.  Ct.  531,  27  L.  Ed.  698.  The  indict- 
ment, therefore,  ill  order  to  charge  the  offense  intended  by  the  stat- 
ute, should  allege  the  essential  facts  which  constitute  it.  Pettibone  v. 
United  States,  148  U.  S.  197,  13  Sup.  Ct.  542,  37  L.  Ed.  419. 

When  the  fact  which  is  made  by  the  statute  an  essential  element 
of  the  crime  is  a  collective  or  general  one,  it  is  necessary  to  specify 
the  particular  thing  intended  to  be  charged.  This  for  several  rea- 
sons: (i)  To  enable  the  court  to  see  whether  the  particular  fact  is 
of  the  character  intended  by  the  general  language  of  the  statute — 
this  is  the  province  and  duty  of  tiie  court,  and  cannot  be  passed  over 
by  the  conclusion  of  the  pleader;  (2)  to  apprise  the  respondent  of 
the  particular  fact  intended  to  be  charged,  in  order  that  he  may  come 
prepared  to  meet  it,  and  not  be  compelled  to  array  a  defense  to  all 
manner  of  charges  which  might  be  comprehended  in  the  general  words 
of  the  statute;  and  (3)  that  it  may  be  known  what  the  judgment  cov- 
ers, and  to  what  extent  it  is  a  bar  to  further  prosecution.  Cruikshank 
V.  United  States,  92  U.  S.  542,  23  L.  Ed.  588. 

It  would  be  difficult  to  find  a  case  more  fit  for  the  application  of 
this  rule,  for  the  rights  and  privileges  enjoyed  by  the  public  under 
the  laws  and  Constitution  of  the  United  States  are  manifold.  This 
indictment  does  not  allege  (what  is  sought  to  be  attributed  to  its  lan- 
guage) that  the  right  or  privilege  was  that  of  voting  for  a  member 
of  Congress.  It  is  true  it  states  that  certain  things  were  done  by 
the  conspirators  in  pursuance  of  the  plot.  But  this  is  no  part  of  the 
offense.  All  that  can  be  said  of  it  is  that  it  furnishes  an  inference  as 
to  what  the  conspiracy  was.  But  this  does  not  meet  the  requirement 
of  proper  pleading,  the  rule  being  that  the  offense  must  be  directly 
charged,  and  cannot  be  made  out  by  inference  or  implication.  United 
States  V.  Britton,  supra;  Pettibone  v.  United  States,  supra.  How  is 
it  to  be  known  whether  the  things  alleged  to  have  been  done  were  in 
pursuance  of  the  conspiracy?  The  conspiracy  itself  not  being  plead- 
ed, the  court  cannot  judge  whether  the  things  done  have  relation  to 
it  It  is  the  inference  of  the  pleader.  In  the  latter  part  of  the  indict- 
ment this  mode  of  pleading  is  repeated.  After  alleging  that  an  elec- 
tion was  being  held,  it  is  charged  that  the  defendants  conspired  with 
others  for  "the  purpose  aforesaid."  This  must  refer  to  the  purpose 
of  mjuring  the  persons  named  in  the  exercise  of  a  right  secured  to 
them,  stated  in  the  earlier  part  of  the  indictment,  to  which  we  have 
already  referred,  for  no  other  purpose  is  "aforesaid."  Then,  next, 
it  is  alleged  that,  "in  pursuance  of  said  conspiracy,"  and  to  carry  it 
out,  the  defendants  did  certain  things,  which  are  enumerated,  as  evi- 
dential facts  in  proof  that  what  they  did  tended  to  injure  the  voters 
in  the  exercise  of  their  right  or  privilege  to  vote.  It  is  obvious  that 
this  is  only  a  repetition  of  the  charge  of  a  conspiracy  to  injure  some 
right  (not  stated)  secured,  etc.,  and  of  the  allegation  of  things  done 
in  pursuance  of  it.  The  cases  above  referred  to  seem  decisive  in  re- 
spect of  the  sufficiency  of  this  indictment 

Some  defects  in  pleading,  if  not  objected  to  seasonably,  are  said  to 
be  cured  after  verdict    But  here  the  objection  was  raised  at  the 


Digitized  by  VjOOQIC 


92  «2  C.  C.  A.  REPORTS. 

threshold  of  the  case.  We  do  not  inquire  whether  the  defect  we  have 
been  considering  would  have  been  cured  if  it  had  not  been  objected 
to  prior  to  the  motion  in  arrest  of  judgment 

The  judgments  must  be  reversed,  with  the  direction  to  sustain  the 
demurrers.  And,  as  there  can  be  no  new  trial  on  this  indictment^ 
the  respondents  should  be  discharged. 


(127  Fed.  n2.) 

WESTINGHOUSE  ELECTRIC  &  MFG.  CO.  ▼.  HEIMLICH. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  14,  1904.) 

No.  1,209. 

1.  Master  and  Servant— Injuries  to  Servant— Use  of  Appliances— Carh 
Required. 

A  master  is  not  a  guarantor  of  the  safety  of  appliances  furnished  for 
the  use  of  his  servants,  and  is  not  guilty  of  neglifrence  In  permitting  the 
use  of  an  appliance  which  the  experience  of  the  trade  and  manufacture 
has  sanctioned  as  reasonably  safe. 

%  Same— Derrick  Chains- Breakage- Crtstalltzation- Inspection. 

Where  defendant  purchased  a  derrick  chain  from  reputable  chain- 
makers,  who  represented  that  it  was  of  the  highest  quality  of  Iron,  hand- 
made, and  tested,  and  It  appeared  that  the  chain  was  externally  sound* 
and  had  been  subjected  to  a  careful  visual  inspection  from  time  to  time, 
during  its  three  months'  use,  without  disclosing  any  defects,  before  it 
broke  because  of  crystallization  of  the  iron,  causing  the  death  of  plaln- 
tifTs  Intestate,  defendant  was  not  guilty  of  negligence  in  failing  to  test 
the  chain  by  subjecting  it  to  a  strain  for  the  purpose  of  discovering  latent 
defects  therein. 

In  Etror  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

Horace  Andrews,  for  plaintiff  in  error. 
Samuel  Heimlich,  for  defendant  in  error. 

Before    LURTON,    SEVERENS,    and     RICHARDS,    Circuit 

Judges. 

LURTON,  Circuit  Judge.  The  intestate  of  the  defendant  was  a 
laborer  in  the  foundry  department  of  the  shops  of  the  plaintiff  in  er- 
ror, and  came  to  his  death  through  the  breaking  of  a  crane  chain 
while  engaged  in  the  operation  of  the  crane.  There  was  evidence 
tending  to  show  that  the  chain  which  broke  was,  in  size  and  appar- 
ent strength,  such  as  is  ordinarily  used  by  foundrymen  in  connection 
with  cranes  gauged  to  30  tons.  There  was  also  evidence  tending  to 
show  that  this  chain  was  bought  from  reputable  chainmakers,  who 
represented  the  chain  as  of  the  highest  quality  of  iron,  handmade,  and 
tested.  The  evidence  tended  to  show  that  the  chain  was  externally 
sound,  and  that  it  had  been  from  time  to  time  subjected  to  careful 
visual  inspection  without  the  discovery  of  any  defect  or  other  indica- 
tion of  weakness.  There  was  evidence  tending  to  show  that  the 
chain  had  been  in  use  but  three  months,  and  that  the  cause  of  its  break- 
ing was  crystallization,  occurring  probably  in  course  of  its  manufac- 

H  1.  See  Master  and  Servant,  vol.  34,  Cent  Dig.  ||  172,  181. 
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ture.  There  was  no  evidence  that  the  chain,  after  purchase,  had  been 
subjected  to  any  test  as  to  its  tensile  strength,  other  than  that  inci- 
dent to  its  use  before  the  occasion  of  its  breaking.  Neither  was  there 
evidence  that  it  was  customary  for  the  users  of  such  chains  to  test 
them  other  than  for  defects  discoverable  by  visual  inspection.  There 
was  conflicting  evidence  as  to  the  load  at  the  time  of  breaking,  and 
as  to  certain  alleged  jerking  movements  in  lowering  the  crane,  and 
as  to  the  cause  and  effect  of  straining  the  chain  by  such  irregular 
movement.  There  was  a  judgment  for  the  defendant  in  error. 
The  jury  were  instructed,  among  other  things,  as  follows : 

"A  test  of  the  strength  of  the  chain  Is  the  amount  of  weight  which  It  will 
sustain,  and  that  Is  accomplished  by  putting  such  a  weight  upon  the  chain. 
Now,  whether  that  Is  done  by  some  method  such  as  merely  suspending  a 
weight  to  the  chain  for  the  sole  purpose  of  the  test,  or  whether  It  Is  done  In 
the  course  of  work,  by  which  an  equal  weight  was  put  upon  the  chain,  there 
is  a  test  of  the  chain  in  either  case,  because  In  either  case  the  trial  has  been 
had  as  to  whether  the  chain  will  support  a  given  weight  It  need  not  be  a 
formal  test  in  the  sense  that  the  chain  Is  taken  out  for  the  express  purpose 
of  testing  It,  and  putting  It  Into  some  device  calculated  to  put  a  strain  upon 
it  and  measure  the  strain,  but  any  method,  If  the  defendant  company,  pre- 
vious to  this  action,  had  given  themselves  an  opportunity  to.  be  Informed  as  to 
whether  this  chain  was  defective  or  an  ordinarily  good  chain,  such  as  It  ap- 
peared to  be,  by  putting  sufficient  weight  upon  the  chain,  either  In  the  way 
of  lifting  a  sufficiently  heavy  cope  to  test  It,  or  by  lifting  iron  piled  up  to 
test  It,  If  you  should  find  from  the  evidence  that  It  had  pursued  either  course 
as  a  means  of  Informing  Itself  of  the  existence  or  nonexistence  of  defects  In 
the  chain,  then  your  verdict  should  be  for  the  defendant  If  they  omitted 
such  appropriate,  reasonable  test  by  putting  weights  of  some  kind  on  the 
chain,  which  would,  if  the  chain  was  defective,  disclose  that  defect  by  a 
breakage,  or.  If  the  chain  were  good,  would  disclose  that  fact,  if  they  omit- 
ted that,  then  your  verdict  should  be  for  the  plaintiff." 

To  which  the  court  added : 

"And  Id  that  connection  I  will  say  that  they  are  also  to  consider  the  Idea 
of  factors  of  safety;  that  In  ascertaining  what  is  the  safe  limit  of  weight 
to  put  upon  a  chain,  It  must  be  tested  by  a  higher  weight  than  was  expected 
to  be  put  upon  It  What  difference  of  weight  should  be  used  In  that  test 
is  what  is  called  a  factor  of  safety,  and  that  is  left  to  your  judgment  as 
Jurors." 

In  an  earlier  part  of  the  charge  the  jury  had  been  distinctly  told 
that  the  defendants  could  not  rely  upon  the  reputation  and  represen- 
tations of  the  makers  of  the  chain,  and  that  a  mere  visual  inspection 
of  the  chain  would  not  take  the  place  of  some  test  calculated  to  develop 
weakness  due  to  latent  defects. 

The  master  is  not  a  guarantor  of  the  safety  of  machinery  or  imple- 
ments furnished  his  employes,  and  is  only  bound  to  use  ordinary  care, 
diligence  and  skill  for  the  purpose  of  protecting  them,  and  it  is  not 
negligence  to  use  and  employ  such  machinery  or  implements  as  the 
experience  of  trade  and  manufacture  sanction  as  reasonably  safe. 
Hough  V.  Railway  Co.,  loo  U.  S.  213,  25  L.  Ed.  612;  Washington 
Rd.  Co.  V.  McDade,  135  U.  S.  554,  10  Sup.  Ct.  1044,  34  L.  Ed.  235 ; 
Union  Pacific  Ry.  Co.  v.  Daniels,  152  U.  S.  684,  689,  14  Sup.  Ct.  756, 
38  L.  Ed.  597;  Texas,  etc.,  Ry.  Co.  v.  Barrett,  166  U.  S.  617,  17 
Sup.  Ct.  707,  41  L.  Ed.  1 136;  Shearman  &  Redfield  on  Negligence 
(5th  Ed.)  §  195. 
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The  duty  of  examining  for  a  defect  thus  discoverable  grows  out  of 
the  fact  that  the  master  is  chargeable  with  knowledge  of  any  defect 
in  an  appliance  furnished  his  servant  which  was  discoverable  by  the 
exercise  of  reasonable  care.  Thus  the  master  was  held  negligent  for 
failing  to  discover  a  crack  in  a  car  wheel,  which,  though  filled  with  dirt 
and  grease,  was  discoverable  by  careful  examination.  Union  Pacific 
Ry.  Co.  V.  Daniels,  cited  above. 

The  defect  in  this  chain  was  one  which  could  not  have  been  discov- 
ered by  anything  short  of  a  test  which  would  develop  its  existence  by 
putting  upon  it  a  greater  strain  than  the  chain  so  defective  would 
stand.  In  other  words,  in  order  to  determine  whether  the  iron  was 
in  fact  crystallized,  it  was  necessary  to  break  or  cut  into  each  link,  for 
it  was  altogether  possible  that  if  one  link  was  made  from  crystallized 
iron  that  others  were  also  defective.  This  defect  might  not  exist  to 
the  same  extent  in  every  link.  Was  it,  then,  the  duty  of  the  plaintiff 
in  error  to  subject  this  chain  to  a  test  for  latent  defects  before  allow- 
ing it  to  be  used,  or  might  the  purchasers  rely  upon  the  reputation  of 
the  maker,  and  his  representation  as  to  the  quality  of  the  material 
used,  and  as  to  the  results  of  the  manufacturer's  tests?  In  the  selec- 
tion of  machinery,  tools,  or  material  the  master  is  responsible  to  his 
servants  for  only  ordinary  care ;  that  degree  of  care  which  a  man  of 
ordinary  prudence  in  the  same  line  of  business  would  be  expected  to 
exercise  to  secure  his  own  safety  were  he  doing  the  work.  Shearman 
&  Redfield  on  Negligence  (5th  Ed.)  §  195 ;  20  Am.  &  Eng.  Ency. 
Law,  78,  79;  De  Graff  v.  N.  Y.  Cent.  Rd.,  76  N.  Y.  125;  Marsh  v. 
Chickering,  loi  N.  Y.  390,  5  N.  E.  56;  Carlson  v.  P.  B.  Co.,  132 
N.  Y.  273,  30  N.  E.  750 ;  Railwav  Co.  v.  Aiken,  89  Tenn.  245,  14  S. 
W.  1082;  Smith  V.  N.  Y.,  &c.,  R.  Co.,  164  N.  Y.  491,  58  N.  E.  655; 
Service  v.  Shoneman,  196  Pa.  63,  46  Atl.  292. 

Ordinary  care  does  not  require  such  tests  as  are  appropriate  only 
to  the  process  of  manufacture.  Nor  does  it  demand  that  the  article 
shall  be  taken  to  pieces  or  subjected  to  any  other  test  which  is  not 
shown  to  be  practically  efficient  and  in  ordinary  use  by  careful  users. 
Thus,  in  Richmond  and  Danville  Rd.  v.  Elliot,  149  U.  S.  266,  271,  13 
Sup.  Ct.  837,  37  L.  Ed.  728,  the  question  involved  the  liability  of  the 
railroad  company  to  a  licensee,  not  a  servant,  who  was  injured  by 
explosion  of  a  locomotive.  The  rule  in  respect  to  such  a  plaintiff  and 
a  servant  is  substantially  the  same.  The  court  among  others  things 
said  "that  it  is  not  necessarily  the  duty  of  a  purchaser  of  machinery, 
whether  simple  or  complicated,  to  tear  it  to  pieces  to  see  if  there  be 
some  latent  defect.  If  he  purchase  from  a  manufacturer  of  recog- 
nized standing,  he  is  justified  in  assuming  that  in  the  manufacture 
proper  care  was  taken,  and  that  proper  tests  were  made  of  the  differ- 
ent parts  of  the  machinery,  and  that  as  delivered  to  him  it  is  in  fair 
and  reasonable  condition  for  use.  We  do  not  mean  to  say  that  it  is 
never  the  duty  of  a  purchaser  to  make  tests  or  examinations  of  his 
own,  or  that  he  can  always  and  wholly  rely  upon  the  assumption  that 
the  manufacturer  has  fully  and  sufficiently  tested.  It  may  be,  and 
doubtless  often  is,  his  duty,  when  placing  the  machine  in  actual  use, 
to  subject  it  to  ordinary  tests  for  determining  its  strength  and  effi- 
ciency."   So  it  was  held  that  it  was  not  required  to  cut  through  the 
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wall  of  a  locomotive  to  discover  a  defect  only  so  discoverable.    Bloom- 
ington  Ry.  Co.  v.  Toy,  91  111.  474,  33  Am.  Rep.  57. 

In  the  case  of  the  Olympia,  decided  by  this  court,  and  reported  in  9 
C  C.  A.  353,  and  6i  Fed.  120,  there  was  a  latent  defect  in  a  tiller  rope. 
We  said : 

"Whether  this  defect  was  due  to  the  fault  of  the  manufacturer,  or  was  the 
result  of  use,  the  defendants  would  not  be  in  fault,  unless  it  was  of  such  a 
character  as  that,  by  such  examination  as  was  in  their  power  to  make,  It 
could  have  been  disclosed.  The  rope  was,  when  bought,  such  as  a  prudent 
and  cautious  owner  might  safely  put  in  his  vessel.  No  test,  save  that  of  the 
band  and  eye,  was  i>ossible.  It  was  bought,  as  the  best  of  its  kind,  from 
reputable  outfitters.  The  manufacturer  Is  undisclosed.  We  do  not  think  this 
bnportant  The  article  was  such  as  was  adapted  to  the  purpose  for  which 
it  was  used,  and  was  such  as  was  custcnnarily  used  by  prudent  men  en- 
gaged in  the  same  business.  The  owners  of  vessels  are  not,  as  to  strangers, 
under  any  liability  as  warrantors  of  the  sufficiency  and  soundness  of  machin- 
ery or  equipment.  They  are  bound  to  use  that  degree  of  care  in  the  selec- 
tioD  of  machinery  and  equipments  which  persons  of  ordinary  prudence  are 
accustomed  to  use  and  employ  for  the  same  purpose." 

In  L.  &  N.  Rd.  Co.  v.  Allen,  78  Ala.  494,  it  was  held  that  to  re- 
quire the  application  of  the  hydraulic  water  test  to  a  locomotive  would 
be  more  than  demanded  by  the  law  of  ordinary  care.  It  not  appearing 
that  on  well-regulated  railroads  it  was  usual  or  practical  to  remove 
brake  rods  for  the  purpose  of  inspecting  them,  not  having  been  long 
in  use  or  in  any  way  under  suspicion,  it  was  held  not  to  be  negligence 
to  omit  such  test.    L.  &  N.  Rd.  v.  Campbell,  97  Ala.  147,  12  South. 

574. 

The  burden  is  upon  the  plaintiff  to  prove  the  negligence  of  the  de- 
fendant. If  the  chain  broke  by  reason  of  some  defect,  it  devolves  up- 
on him  to  show,  that  by  reasonable  care  this  defect  might  have  been 
discovered.  Texas  &  Pacific  Ry.  Co.  v.  Barrett,  166  U.  S.  617,  17 
Sup.  Ct.  707,  41  L.  Ed.  1 1 36;  L.  &  N.  Rd.  Co.  v.  Campbell,  97  Ala. 
147,  I5i>  12  South.  574. 

The  evidence  showed  that  purchasers  or  users  of  such  chains  ordi- 
narily relied  upon  the  reputation  of  the  maker  and  upon  his  repre- 
sentation as  to  the  quality  of  the  iron  and  strength  of  the  chain.  Nei- 
ther was  there  any  evidence  tending  to  excite  suspicion  as  to  the 
soundness  or  strength  of  this  chain,  such  as  having  been  a  long  time 
in  use.  The  chain  had  been  many  times  examined  for  external  evi- 
dences of  defects,  injury,  or  wear.  In  such  circumstances  there  was 
no  reason  to  apprehend  a  latent  defect,  and  the  purchaser  is  not  re- 
quired to  make  so  extraordinary  a  test  as  that  indicated  by  the  court. 

A  purchaser  of  such  an  article  from  a  reputable  manufacturer,  with 
representations  as  to  its  tested  strength  and  quality  of  material,  is 
not  responsible  for  hidden  defects,  which  cannot  be  discovered  by  a 
careful  external  examination.  Ladd  v.  New  Bedford  Rd.,  119  Mass. 
412,  20  Am.  Rep.  331 ;  Spicer  v.  South  Boston  Iron  Co.,  138  Mass. 
426;  Roughon  V.  Boston  Block  Co.,  161  Mass.  24,  36  N.  E.  461. 

The  defendant  in  error  has  cited  certain  cases  in  which  the  em- 
ployer was  held  liable  for  injuries  resulting  from  the  breaking  of 
chains.  Among  them  are  the  cases  of  Morton  v.  Rd.  Co.,  81  Mich. 
423, 46  N.  W.  Ill ;  Hopwood  v.  Benjamin  &  Co.  (N.  J.  Err.  &  App.) 
54  Atl.  435;  Finnerty  v.  Burnham  (Pa.)  54  Atl.  996;  The  Rheola  (C. 
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C.)  10  Fed.  926.  These  cases  do  not  present  the  question  here  rais- 
ed. The  defects  were  discoverable  by  inspection,  and  the  failure  to 
make  such  inspection  was  plainly  negligence.  The  cases  cited  must  be 
read  and  understood  in  the  light  of  the  facts.  Thus  read,  the  question 
of  liability  for  failure  to  make  tests  for  latent  defects  was  not  pre- 
sented. No  case  cited  carries  the  requirement  of  an  extraordinary 
test  so  far  as  the  court  below. 
Judgment  reversed,  and  remanded  for  new  triaL 


(127  Fed.  Oe.) 

In  re  HEIXZE  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    January  6,  190L) 

No.  1,033. 

1.  CoKTEMPT— Nature  of  Proceeding— Review. 

Under  Act  Cong.  Marcli  8,  1891,  c.  517,  26  Stat  826  [U.  S.  Comp.  St 
1901,  p.  547],  giving  the  Circuit  Court  of  Appeals  jurisdiction  to  review 
judgments  in  criminal  cases,  a  judgment  convicting  defendant  of  con- 
tempt committed  in  an  equity  suit  being  a  judgment  rendered  in  a  crim- 
inal case  separate  and  distinct  from  tbe  equity  suit,  was  reviewable  by 
the  Circuit  Court  of  Appeals  on  writ  of  error. 

John  J.  McHatton,  James  M.  Denny,  and  Garret  W.  McEnemey, 
for  petitioners. 
Forbis  &  Evans  and  Crittenden  Thornton,  for  respondent 

MORROW,  Circuit  Judge  (orally).  This  is  a  motion  to  vacate  and 
set  aside  an  order  and  writ  of  supersedeas  directing  the  judges  of 
the  Circuit  Court  for  the  District  of  Montana  to  desist  and  refrain 
from  executing  an  order  adjudging  the  plaintiffs  in  error,  F.  Augus- 
tus Heinze,  Josiah  H.  Trerise,  and  Alfred  Frank,  guilty  of  contempt 
of  court,  and  imposing  a  certain  penalty.  From  this  order  entered  in 
the  Circuit  Court  for  the  District  of  Montana  on  the  19th  day  of  De- 
cember, 1903,  a  writ  of  error  was  allowed  by  the  judge  holding  the 
Circuit  Court;  and  on  the  21st  day  of  December,  1903,  a  bond  on 
the  writ  of  error  for  costs,  in  the  sum  of  $300,  was  accepted  and  ap- 
proved by  the  judge  holding  the  Circuit  Court,  but  the  court  refused 
to  take  a  supersedeas  bond  or  stay  the  judgment  of  the  court  in  the 
contempt  proceedings.  Thereupon  application  was  made  to  me,  as  a 
judge  of  the  Circuit  Court  of  Appeals,  to  take  a  supersedeas  bond, 
and  direct  the  clerk  of  the  Court  of  Appeals  to  issue  a  writ  of  super- 
sedeas to  the  judge  of  the  court  below,  staying  all  proceedings.  When 
this  application  was  first  made  to  me,  I  was  of  opinion  that  the  judg- 
ment of  contempt  entered  by  the  court  below  was  not  appealable,  and 
could  not  be  reviewed  by  the  Circuit  Court  of  Appeals  upon  writ  of 
error,  and  therefore  a  supersedeas  bond  in  the  case  could  not  be  taken, 
or  the  judgment  of  the  court  below  stayed  in  the  case.  But  a  fur- 
ther investigation  of  the  subject  convinced  me  that  the  judgment  could 
be  reviewed  by  the  Circuit  Court  of  Appeals  upon  writ  of  error,  and, 
accordingly,  on  the  31st  day  of  December,  1903,  I  took  a  supersedeas 
bond,  and  directed  the  clerk  of  the  Circuit  Court  of  Appeals  to  issue 
8  supersedeas  to  the  court  below.     This  action  on  my  part  is  now  chal- 
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lenged  by  counsel  in  support  of  the  contempt  proceeding,  and  he 
moves  that  the  supersedeas  be  vacated  and  discharged,  on  the  ground 
that  the  order  of  the  court  below  adjudging  Heinze,  Trerise,  and 
Frank  guilty  of  contempt  of  court  is  not  reviewable  by  the  Circuit" 
Court  of  Appeals,  either  upon  appeal  or  upon  writ  of  error.  If  his 
contention  in  this  respect  is  correct,  then  I  acted  in^providently  in 
taking  a  supersedeas  bond,  and  in  directing  the  clerk  to  issue  a  writ 
of  supersedeas,  and  the  order  should  be  vacated  and  set  aside. 
.  Is  the  judgment  of  the  Circuit  Court,  and  these  contempt  proceed- 
ings, reviewable  on  writ  of  error  by  the  Circuit  Court  of  Appeals  ? 

My  attention  has  been  called  to  the  case  of  Hayes  v.  Fischer,  102 
U.  S.  121,  26  L.  Ed.  95,  where  the  Supreme  Court  holds  that  such  an 
order  is  not  reviewable  by  the  Supreme  Court  of  the  United  States. 
The  opinion  of  the  court  is  brief,  and  is  as  follows : 

"Fischer,  the  defendant  In  error,  brought  a  suit  In  equity  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York  to  restrain  • 
nayes,  the  plaintiff  in  error,  frona  using  a  certain  patented  device.  In  tills 
suit  an  interiocutory  injunction  was  granted.  Complaint  having  been  made 
against  Hayes  for  a  violation  of  this  injunction,  proceedings  were  instituted 
against  him  for  contempt,  which  resulted  in  an  order  by  the  court  that  he 
m  the  clerk  $1,389.99  as  a  fine,  and  that  he  stand  committed  until  the  order 
was  obeyed.  To  reverse  this  order,  Hayes  sued  out  this  writ  of  error,  which 
Fischer  now  moves  to  dismiss  on  the  ground  that  such  proceedings  in  the 
Circuit  Court  cannot  be  re-examined  here.  If  the  order  complained  of  is  to 
be  treated  as  part  of  what  was  done  in  the  original  suit,  it  cannot  be  brought 
tere  for  review  by  writ  of  error.  Errors  in  equity  suits  can  only  be  cor- 
rected in  this  court  on  appeal,  and  that  after  a  final  decree.  This  order,  if 
part  of  the  proceedings  in  the  suit,  was  interlocutory  only.  If  the  proceeding 
below,  being  for  contempt,  was  independent  of  and  separate  from  the  orig- 
inal suit,  it  cannot  be  re-examined  here  either  by  writ  of  error  or  appeal. 
This  was  decided  more  than  fifty  years  ago  in  Ex  parte  Kearney,  7  Wheat. 
38  [5  L.  Ed.  891],  and  the  rule  then  established  was  followed  as  late  as 
New  Orleans  v.  Steamship  Company,  20  Wall.  387  [22  L.  Ed.  354].  It  follows 
that  we  have  no  Jurisdiction." 

To  understand  this  decision  clearly,  it  is  necessary  to  examine  the 
two  cases  cited,  in  order  to  ascertain  the  reason  why  the  Supreme 
Court  held  that  the  proceedings  for  contempt  could  not  be  re-examined 
by  the  Supreme  Court. 

Referring  to  the  case  of  Ex  parte  Kearney,  7  Wheat.  38,  5  L.  Ed. 
391,  I  find  that  the  ground  upon  which  the  court  held  that  the  con- 
tempt proceedings  could  not  be  reviewed  was  that  the  Supreme  Court 
of  the  United  States  had  no  appellate  jurisdiction  in  criminal  cases. 
The  court  said: 

"It  is  to  be  considered  that  this  court  has  no  appellate  jurisdiction  con- 
fided to  It  in  criminal  cases  by  the  laws  of  the  United  States.  It  cannot 
entertain  a  writ  of  error  to  revise  the  Judgment  of  the  Circuit  Court  in  any 
case  where  a  party  has  been  convicted  of  a  public  offense.  And  undoubtedly 
the  denial  of  this  authority  proceeded  upon  great  principles  of  public  policy 
aad  convenience.  If  every  party  had  a  right  to  bring  before  this  court  every 
case  in  which  Judgment  had  passed  against  him  for  a  crime  or  misdemeanor 
or  felony,  the  course  of  Justice  might  be  materially  delayed  and  obstructed, 
and  in  some  cases  totally  frustrated.  If,  then,  this  court  cannot  directly 
wvise  a  Judgment  of  the  Circuit  Court  in  a  criminal  case,  what  reason  is 
tliere  to  suppose  that  it  was  Intended  to  vest  it  with  the  authority  to  do  it 
Indirectly?' 

62C.C.A.— 7 
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In  the  case  of  New  Orleans  v.  Steamship  Company,  20  Wall.  392, 
22  L.  Ed.  354,  the  Supreme  Court  again  held  it  had  no  jurisdiction  to 
review  a  judgment  of  contempt  of  the  lower  court,  and  again  the  rea- 
son for  that  judgment  was  given.    The  court  say: 

**The  questions  presented  for  our  consideration  are  questions  of  law.  The 
facts  are  undisputed.  Our  remarks  will  be  confined  to  the  several  objections 
to  the  decree  taken  by  the  counsel  for  the  appellant  The  fine  of  $300  Im- 
posed upon  the  mayor  Is  beyond  our  Jurisdiction.  C!ontempt  of  court  Is  a 
specific  criminal  offense.  The  imposition  of  the  fine  was  a  Judgment  in  a 
criminal  case.  That  part  of  the  decree  is  as  distinct  from  the  residue  as 
If  it  were  a  judgment  upon  an  indictment  for  perjury  committed  in  a  dep- 
osition read  at  the  hearing.  This  court  can  take  cognizance  of  a  criminal 
case  only  upon  a  certificate  of  division  in  opinion." 

It  appears  very  plainly  from  these  decisions  that  the  reason  why  the 
Supreme  Court  of  the  United  States  refused  to  take  jurisdiction  of  a 
case  where  it  was  sought  to  review  the  judgment  of  the  Circuit  Court 
•by  appeal  or  writ  of  error  was  because  the  Supreme  Court  had  no  ju- 
risdiction to  review  a  judgment  in  a  criminal  case.  When  these  de- 
cisions were  rendered,  and  down  to  Act  March  3,  1891,  c.  517,  26  Stat. 
826  [U.  S.  Comp.  St.  1901,  p.  547],  the  law  was  that  the  only  way  to 
review  a  judgment  in  a  criminal  case  in  the  Supreme  Court  was  on  a 
certificate  of  division  of  opinion  between  the  judges  of  the  Circuit 
Court.  But  the  law  of  189 1  has  given  the  Circuit  Court  of  Appeals 
jurisdiction  to  review  judgments  in  criminal  cases,  not  capital,  so  that 
these  cases  I  have  read  are  wholly  inapplicable  to  the  question  whether 
or  not  the  Circuit  Court  of  Appeals  has  jurisdiction  to  review  a  judg- 
ment in  contempt  proceedings.  If,  as  the  Supreme  Court  says,  the 
imposition  of  a  fine  in  proceedings  for  contempt  is  a  judgment  in  a 
criminal  case,  and  the  Circuit  Court  of  Appeals  has  jurisdiction  to  re- 
view judgments  in  criminal  cases,  not  capital,  then,  of  course,  the  Cir- 
cuit Court  of  Appeals  has  jurisdiction  to  review  tliis  case  by  writ  of 
error.  I  find  that  that  is  the  view  taken  by  the  Circuit  Court  and  the* 
Circuit  Court  of  Appeals  for  the  Second  Circuit 

In  the  case  of  In  re  Spofford,  62  Fed.  443,  which  came  before  the 
Circuit  Court  for  the  Second  District  in  New  York  in  1894,  it  ap- 
pears that  Spoflford  was  cited  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  court.  The  court  held  there  that  a  judgment 
of  contempt  was  probably  reviewable.    The  court  said: 

"As  the  witness  has  been  In  no  sense  contumacious,  but  has  declined  to  be 
sworn  or  to  produce  the  books  only  in  order  to  present  objections  which,  his 
counsel  not  unreasonably  supposed  to  be  well  founded,  the  order  may  be  in 
the  alternative.  It  will,  however,  be  made  p«*emptory  and  final,  If  witness' 
counsel  so  desire;  and  in  that  case  I  shall,  by  a  subsequent  order,  stay  its 
operation  until  appeal  can  be  heard  and  determined  by  the  Circuit  Court  of 
Appeals.  The  Supreme  Court,  has,  it  is  true,  repeatedly  held  that  it  could 
not,  either  by  appeal  or  writ  of  error,  review  the  action  of  a  Circuit  Court 
inflicting  fine  or  imprisonment  for  a  contempt  (Ex  parte  Kearney,  7  Wheat. 
38  [5  L.  Ed.  3911;  New  Orleans  v.  Steamship  Co.,  20  Wall.  387  [22  L.  E<L 
354];  Hayes  v.  Fischer,  102  U.  S.  121  (20  L.  Ed.  95]).  on  the  expressed  ground 
that  no  appellate  jurisdiction  in  such  cases  had  been  conferred  upon  it  by 
the  laws  of  the  United  States.  The  old  common-law  rule,  however— ^that 
the  order  of  a  court,  whose  decisions  on  all  other  questions  are  reviewable^ 
is  sacred,  and  not  to  be  inquired  into,  when  it  inflicts  punishment  for  contempt 
—seems  abhorrent  to  the  sense  of  natural  justice.    It  puts  the  property  and 
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personal  liberty  of  one  Individual  practically  at  the  mercy  of  another,  who, 
being  human,  may  presumably  act,  upon  occasions,  mistakenly,  or  from  prej- 
udice or  passion.  And  it  may  well  be  that  the  Circuit  Court  of  Appeals 
may  find  in  the  broad  grant  of  appellate  Jurisdiction  to  review  final  decisions 
of  the  Circuit  Courts  *in  all  cases  other  than  those  [where  Jurisdiction  to 
reTlew  is  conferred  on  the  Supreme  Courtl,*  which  is  contained  in  section  6 
of  the  act  of  1891,  sufficient  warrant  for  holding  that  final  orders,  such  as 
the  one  here  moved  for,  may  be  by  it  examined  into,  reversed,  or  otherwise 
determined." 

The  Circuit  Court  of  Appeals  subsequently  passed  upon  this  very 
question;  and  in  Butler  v.  Fayerweather,  91  Fed.  458,  33  C.  C.  A. 
625,  the  court  held  that  an  order  in  an  equity  case  committing  a  wit- 
ness, not  a  party  to  the  suit,  for  contempt  for  refusing  to  testify,  is 
final,  and  reviewable  by  a  writ  of  error  sued  out  before  final  appeal 
to  the  court.  In  this  case  the  court  reviewed  various  decisions  that 
have  been  rendered  on  this  question,  and  the  court  reaches  the  con- 
clusion that  the  judgment  of  contempt  is  reviewable  by  the  Circuit 
Court  of  Appeals.  So,  also,  in  the  case  of  Flower  v.  MacGinniss,  112 
Fed.  377,  50  C.  C.  A.  291,  the  same  doctrine  was  laid  down,  and  these 
cases  again  referred  to.  The  decision  of  the  Circuit  Court  of  Ap- 
peals and  the  decision  of  Judge  Lacombe  in  the  Circuit  Court  are  in 
conformity  with  my  present  views  upon  this  question.  In  the  present 
case  the  parties  adjudged  guilty  of  contempt  of  court  are  not  parties  to 
the  main  action. 

I  am  therefore  of  the  opinion  that  the  judgment  in  this  case  is  re- 
viewable upon  writ  of  error.  Following  the  decision  of  the  Supreme 
Court  in  the  case  of  New  Orleans  v.  Steamship  Company,  it  must 
be  held  that  this  judgment  of  the  Circuit  Court  in  Montana  is  a  judg- 
ment in  a  criminal  case,  and  is  separate  and  distinct  from  the  equity 
case  in  which  this  proceeding  took  place;  and,  being  so,  it  is,  under 
the  act  of  1891,  appealable  to  the  Circuit  Court  of  Appeals. 

I  am  therefore  of  the  opinion  that  I  acted  within  my  authority  when 
I  accepted  a  supersedeas  bond,  and  directed  the  clerk  to  issue  the  writ 
of  supersedeas.    The  motion  to  vacate  that  order  is  therefore  denied. 


027  Fed.  99.) 

COLUMBIA  IRONWORKS  V.  NATIONAL  LEAD  CO.  et  al. 

(tircuit  Court  of  Appeals,  Sixth  Circuit.    January  5,  1904.) 

No.  1,279. 

U  Baxkruptct— Appeal  to  Circuit  Coort  of  Appeals— Propriety— Juris- 
dictional Question. 

The  question  whether  a  corporation  Is  principally  engaged  in  manu- 
facturing and  mercantile  pursuits,  within  Bankr.  Act  July  1,  1898,  c. 
541,  §  4,  Bubsec.  "b."  30  Stat.  547  [U.  S.  Oomp.  St  1901.  p.  3423],  so  as 
to  be  declared  an  involuntary  bankrupt,  is  within  the  Jurisdiction  of  the 
District  Court  to  determine,  so  that  an  appeal  properly  lies  to  the  Cir- 
cuit Court  of  Appeals,  rather  than  to  the  Supreme  Court  of  the  United 
States. 

^  Same— Time  for  Taking  Appeal— Delat  in  Filing  Bond. 

Where  an  appeal  from  an,  adjudication  of  bankruptcy  is  prayed  and 
idlowed  witliin  10  days,  as  prescribed  by  the  bankruptcy  act,  tlie  failure 
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to  file  a  bond  and  serve  the  citation  until  a  few  days  after  such  period  will 
not  necessitate  a  diflmissal  of  tbe  appeal,  no  material  prejudice  being 
shown. 
8.  Involuntakt  Bankruptct— Corporations  Engaged  f^iNCiPALLT  in  Mer- 
cantile Pursuits— What  Constitutes— Shipbuilding  Company. 

A  corporation  chartered  to  construct  and  repair  vessels,  carry  on  a 
general  shipbuilding  and  ship-repairing  business,  construct  and  operate 
a  marine  dry  dock,  etc.,  and  whose  main  business  consisted  in  the  build- 
ing of  large  steel  vessels,  and  in  repairing  others,  is  a  corporation  en- 
gaged principally  In  manufacturing  and  mercantile  pursuits,  within 
Bankr.  Act  July  1,  1898,  c.  541,  S  4,  subsec.  **b,"  30  Stat  547  [U.  S.  Comp. 
St  1901,  p.  3423],  providing  that  such  a  corporation  may  be  adjudged 
an  Involuntary  bankrupt. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan. 

Phillips  &  Jenks,  for  appellant. 

Ferguson  &  Goodnovir,  Bernard  B.  Selling,  and  William  B,  Hatch, 
for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  Certain  creditors  of  the  appellant, 
the  Columbia  Ironworks,  a  Michigan  corporation,  filed  their  petition 
in  the  District .  Court,  sitting  in  bankruptcy,  setting  forth  that  the 
appellant  was  a  corporation  engaged  principally  in  manufacturing 
and  mercantile  pursuits,  within  the  meaning  of  section  4,  subsec.  **b," 
of  the  bankrupt  act  of  July  i,  1898,  c.  541,  30  Stat.  547  [U.  S.  Comp. 
St.  1901,  p.  3423],  which  had  become  insolvent,  and  within  four 
months  preceding  the  filing  of  the  petition  had  committed  several  acts 
of  bankruptcy — among  them,  that  it  had  made  a  general  assignment 
for  the  benefit  of  its  creditors — and  praying  that  it  might  be  adjudged 
bankrupt.  The  Columbia  Ironworks  appeared,  and  answered  that  it 
was  not  a  corporation  engaged  principally  in  manufacturing  or  mer- 
cantile pursuits,  and  denied  that  it  had  committed  any  other  of  the  acts 
alleged  in  the  petition^  except  in  making  the  assignment  for  the  ben- 
efit of  its  creditors.  To  this  answer  the  petitioners  filed  a  replication. 
A  reference  was  ordered  to  take  proofs,  and,  upon  the  filing  of  the 
report,  an  order  was  made  adjudicating  the  corporation  a  bankrupt. 
Thereupon  the  corporation  appealed  to  this  court,  assigning  as  er- 
ror that  the  District  Court  erred  in  holding  that  it  had  jurisdiction  to 
hear  the  cause  and  determine  that  the  corporation  was  bankrupt,  and, 
further,  that  it  erred  in  holding  that  the  corporation  was 'engaged 
principally  in  manufacturing  or  mercantile  pursuits. 

In  this  court  a  motion  was  made  by  the  appellees  to  dismiss  the 
appeal  upon  the  ground  that  this  court  did  not  have  jurisdiction  there- 
of, but  that  the  appeal  should  have  been  taken  to  the  Supreme  Court 
of  the  United  States,  for  the  reason  that  the  question  of  the  jurisdic- 
tion of  the  District  Court  was  involved,  in  that  its  order  adjudged  that 
the  Columbia  Ironworks  was  a  corporation  engaged  principally  in 
manufacturing  or  mercantile  pursuits,  within  the  true  intent  and 
meaning  of  the  bankrupt  act,  and  upon  the  further  ground  tha^  the 
appeal  was  not  taken  within  10  days  from  the  adjudication  in  bank- 
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ruptcy.  This  court  postponed  the  hearing  of  said  motion  to  the  hear- 
ing upon  the  merits.  We  think  the  motion  to  dismiss  the  appeal  for 
want  of  jurisdiction  thereof  should  be  disallowed,  upon  the  authority  of 
the  case  of  Denver  First  National  Bank  v.  Klug,  186  U.  S.  202,  22  Sup. 
Ct.  899, 46  L.  Ed.  1 127.  There  can  be  no  question  in  respect  of  the  ju- 
risdiction of  the  District  Court  over  the  subject-matter,  and  it  seems 
quite  clear  that  it  also  had  jurisdiction  to  determine  whether  the  cor- 
poration was  principally  engaged  in  such  a  business  as  that  it  could 
be  adjudged  a  bankrupt.  That  question  was  one  of  the  elements  in- 
volved in  its  determination.  It  appears  that  the  appeal  was  prayed 
and  allowed  within  10  days,  as  prescribed  by  the  act,  but  that  the  bond 
was  not  filed,  nor  the  citation  issued  and  served,  until  a  few  days 
after  the  expiration  of  the  10  days.  But  the  general  rule  is  that,  when 
an  appeal  is  allowed  within  the  time  prescribed  by  law,  it  is  suffi- 
cient for  the  purpose  oi  removing  the  case,  though  it  is  necessary,  in 
order  to  perfect  the  appeal,  that  a  bond  should  be  filed,  and  that  a  cita- 
tion should  be  issued  and  served,  where,  as  in  this  case,  the  appeal  is 
not  prayed  in  open  court.  The  filing  of  the  bond  and  the  service  of 
the  citation  are  steps  to  be  taken  in  perfecting  the  appeal,  and,  if 
these  steps  are  taken  before  a  motion  to  dismiss  the  appeal  is  made, 
the  court  will  ordinarily  decline  to  dismiss  the  appeal  because  of  the 
delay  in  filing  the  bond  and  serving  the  citation.  In  the  present  case 
the  delay  was  for  a  few  days  only,  and  we  do  not  think  the  interests 
of  the  opposite  party  were  to  any  appreciable  extent  impaired  there- 
by.  The  motion  to  dismiss  upon  that  ground  is  therefore  denied. 

With  respect  to  the  merits,  it  appears  that  the  corporation  was  or- 
ganized under  a  statute  of  Michigan  providing  for  the  incorporation 
of  manufacturing  companies  (Comp.  Laws  1897,  c.  188,  §§  7037-7073). 
And  article  2  of  its  charter  stated  the  purpose  or  purposes  of  the  cor- 
poration to  be  as  follows : 

**To  construct  and  repair  vessels  of  all  kinds,  carry  on  a  general  shipbuild- 
ing and  ship-repairing  business,  construct  and  operate  a  marine  dry  dock  hi 
connection  therewith,  and  also  the  business  of  steel  structural  work  of  all 
lOnds." 

By  the  record  it  appears  that  the  incorporation  was  effected  about 
November  5,  1901,  and  the  corporation  had  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy  been  engaged  in  business  nearly  two 
years.  A  considerable  part  of  the  first  year  was  occupied  in  getting 
its  plant  in  order  for  business.  After  that  time  its  business  had  con- 
sisted of  the  building  of  two  steel  vessels,  under  contract— one  for 
the  price  of  $95,000,  and  the  other  at  a  price  not  fixed.  Two  other 
contracts  for  the  building  of  steel  boats  had  been  taken  by  the  com- 
pany, one  of  which  had  been  beg^n,  the  boats  to  cost  at)out  $260,000 
each ;  and  the  repairing  of  two  vessels — one  to  the  extent  of  $4,200, 
and  one  to  the  extent  of  $2,100.  The  material  for  the  construction 
and  repair  of  vessels  came  to  the  plant  largely  in  the  unmanufactured 
and  raw  state,  and  it  was  converted  from  the  crude  and  raw  material 
by  hand  labor  and  machinery  into  the  forms  and  shapes  and  designs 
requisite  for  the  construction  and  repair  of  vessels.  No  doubt,  the 
question  is  to  be  determined  upon  the  consideration  of  what  the  cor- 
poration actually  does,  rather  than  what  it  is  authorized  by  its  charter 
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to  do.  But  the  business  of  this  corporation  appears  to  be  that  which 
it  was  authorized  to  engage  in,  namely,  the  building  and  repairing  of 
ships,  and  principally  in  building. 

We  think  that  upon  these  facts  the  finding  that  the  corporation  was 
principally  engaged  in  manufacturing  was  justified.  The  principal  ob- 
jection urged  to  this  conclusion  is  that  the  building  and  sale  of  ships 
is  neither  a  manufacturing  nor  mercantile  business,  and  many  cases 
are  cited  which  are  supposed  to  be  in  point,  where  various  forms  of 
construction  have  been  held  to  be  not  within  the  purview  of  the  lan- 
guage of  the  bankruptcy  act,  or  similar  language  employed  in  other 
legislation,  such  as  the  construction  and  operation  of  mining  plants 
for  the  getting  out  and  sale  of  ores  and  coals,  dry  docks,  floating 
docks,  railroads,  and  depots,  and  other  constructions  of  a  fixed  and 
localized  character.  With  respect  to  mining  companies,  it  should  be 
observed  that,  probably  in  consequence  of  the  decisions  holding  them 
not  to  be  subject  to  the  bankruptcy  act.  Congress,  by  the  act  of  1903 
(Act  Feb.  5,  1903,  c.  487,  32  Stat. '797  [U.  S.  Comp.  St.  Supp.  1903. 
p.  409]),  amended  the  law  so  as  to  include  them.  But  we  do  not 
think  the  similarity  of  such  works  and  business  to  that  of  building  ves- 
sels employed  in  commerce  is  such  as  to  furnish  a  rule  for  the  latter. 
The  business  in  question  is  the  building  of  articles  of  commerce,  as 
much  as  the  building  of  locomotives  and  railway  cars,  or  the  manufac- 
ture of  their  constituent  parts.  The  distinction  would  seem  to  run 
along  the  line  of  those  articles  which  are  more  or  less  fixed  in  place, 
and  not  ordinarily  the  subjects  of  bargain  and  sale  as  articles  of  com- 
merce, as  contradistinguished  from  those  which  are  movable  and  or- 
dinarily regarded  as  subjects  of  sale  and  manual  transfer — ^articles  of 
trade  in  the  common  course  of  mercantile  business.  The  associated 
words  seem  to  import  that  Congress  intended  to  include  all  those 
corporations  which  were  engaged  in  the  manufacture  or  sale  of  ar- 
ticles of  commerce.  By  express  designation  it  included  printers  and 
publishers,  so  as  to  remove  all  doubt  as  to  whether  their  productions 
were  to  be  regarded  as  articles  of  trade ;  but  in  the  case  of  vessels,  so 
universally  employed  in  commerce,  it  was  unnecessary. 

We  have  found  no  case  decided  under  the  bankrupt  act  precisely 
in  point,  but  there  are  a  number  of  decisions  arising  under  the  laws 
of  the  states  imposing  taxes  on  "manufacturing  corporations"  which 
are  quite  pertinent  for  the  purpose  of  defining  the  meaning  and  scope 
of  the  term.  Thus  in  Commonwealth  v.  Keystone  Bridge  Co.,  156 
Pa.  500,  2.7  Atl.  I,  a  statute  of  the  state  exempted  from  taxation  cor- 
porations organized  exclusively  for  manufacturing  purposes;  and 
the  question  was  whether  a  corporation  engaged  in  the  manufacture 
of  wood,  iron,  and  steel  bridges  was  within  the  terms  of  the  statute. 
And  it  was  held  that  it  was.  Doubt  was  expressed  as  to  whether 
the  word  "manufacturing"  could  be  properly  applied  to  the  putting 
of  bridges  in  place,  but  it  was  held  that  the  preparation  of  the  parts 
for  putting  them  together  from  material  either  raw  or  unfinished  was 
**clearly  manufacturing,  within  any  accepted  definition  of  the  word." 
Other  cases  in  which  like  definition  has  been  given  to  the  words  are 
Attorney  General  v.  Belle  Isle  Ice  Co.,  59  Mich.  162,  26  N.  W.  311, 
60  Am.  Rep.  287;   People  v.  Knickerbocker  Ice  Co.,  99  N.  Y.  181, 
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I  N.  E.  669;  Commonwealth  v.  Lowell  Gaslight  Co.,  12  Allen,  75; 
Carlin  v.  Western  Assurance  Co.,  57  Md.  515,  40  Am.  Rep.  440.  And 
see  Schriefer  v.  Wood,  5  Blatchf.  215,  Fed.  Cas.  No.  12481;  Law- 
rence V.  Allen,  7  How.  795,  12  L.  Ed.  914. 

The  distinction  between  the  manufacture  of  the  material  and  build- 
ing it  into  ships,  and  that  of  building  engines,  boats,  yawls,  and  other 
small  craft,  is  only  one  of  size  and  degree,  and  not  of  principle. 

We  are  of  opinion  that  the  order  appealed  from  should  be  af- 
finned,  with  costs. 


(127  Fed.  103.) 

BILLS  V.  SCHLIEP. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  6,  1908.) 

No.  34. 

I.  Bankroptct — Rbcbipt  of  Goods  bt  Bankrupt— Forwabdebs—Natcjrb  of 
Relation. 

In  an  action  by  -the  trustee  in  bankruptcy  of  a  shipper  of  certain  fruit 
for  defendant's  assignors  to  factors  for  sale,  evidence  reviewed,  and  held 
to  establish  that  the  bankrupt  was  a  mere  agent  of  the  assignors  to 
forward  the  goods  to  the  factors,  and  not  their  factor,  who,  as  such,  con- 
signed the  goods  to  the  consignees  as  subfactors. 
fll  Same— Salb  of  Goods— Procbbds— Trust— Right  to  Follow. 

Where  a  factor  receives  the  proceeds  of  goods  sent  him  for  sale,  the 
factor's  principal  may  equitably  follow  the  money  so  received  Into  the 
hands  of  any  i>erson  who  receives  them  with  knowledge  of  their  trust 
character. 
Z.  Same- Mingling  Trust  Funds. 

Where  factors  received  goods  for  sale  from  a  forwarder  for  the  ship- 
pers, and  were  thereafter  notified  that  certain  car  loads  of  the  shipments 
belonged  to  defendant's  assignors,  and  were  directed  to  report  sales  of 
such  cars  to  them  direct,  after  which  the  forwarder  became  bankrupt,  the 
shippers  of  such  cars  were  entitled  to  recover  the  proceeds  of  the  sale 
thereof  from  the  factors,  notwithstanding  the  latter  mingled  the  funds 
received  from  the  various  shipments,  since,  after  notice  of  the  for- 
warder's want  of  title  in  the  particular  cars,  it  would  be  presumed,  in 
equity,  that  the  factors  would  satisfy  their  claims  out  of  the  other  ship- 
ments in  their  hands  before  resorting  to  the  cars  in  question,  or  they 
would  be  deemed  to  have  held  the  entire  proceeds  not  necessary  to 
satisfy  their  claims  for  the  use  of  the  consignors  of  the  cargoes  in  ques- 
tion. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  Yorlc. 

Appeal  by  defendant  from  final  decree  of  the  United  States  Circuit 
Court  for  the  Eastern  District  of  New  York  adjudging  that  the  plain- 
tiflF  was  entitled  to  the  whole  of  a  certain  fund,  except  $150.63. 

Chas.  L.  Atterbury,  for  appellant. 
P.  B.  Saiford,  for  appellee. 

Before  LACOMBE  and  TOWNSEND,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  plaintiff  in  the  court  below  is 
the  trustee  in  bankruptcy  of  one  Howard,  who  was  adjudicated  a 
bankrupt  on  or  about  March  13,  1899.     Between  September  I,  1898, 

T2.  See  Factors,  vol.  23,  Cent  Dig.  |  95. 
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and  March  lo,  1899,  said  Howard  had  received  from  various  fruit 
growers  105  car  loads  of  fruit,  and  had  shipped  them  from  San  Jose, 
Cal.,  to  his  consignees,  the  firm  of  Turle  &  Skidniore,  in  New  York, 
for  sale.  They  sold  the  fruit.  The  gross  proceeds  of  said  sales  were 
$97,872.09,  and  the  consignees,  after  deducting  amounts  paid  on  How- 
ard's drafts  drawn  on  them,  and  freight  and  charges,  liad  a  balance  on 
hand  of  $6,686.79. 

The  defendant,  Schliep,  as  assignee,  represents  four  of  said  fruit 
growers,  who  claimed  that  six  of  the  cars  so  consigned  by  Howard 
to  Turle  &  Skidmore  were  their  property,  and  that  they  were  sev- 
erally entitled  to  the  net  proceeds  thereof  received  by  Turle  &  Skid- 
more.  It  is  unnecessary  to  rehearse  the  proceedings  leading  up  to 
the  assignment  to  Schliep,  and  his  substitution  as  defendant  The 
sum  of  $6,502.22  is  on  deposit  with  the  Washington  Trust  Company, 
subject  to  the  order  of  court. 

This  action  is  at  law  by  the  trustee  in  bankruptcy  against  this  as- 
signee, and  the  question  at  issue  is  as  to  the  right  of  the  trustee  to  so 
much  of  said  balance  as  represents  the  amount  of  net  proceeds  of  the 
sale  of  said  six  car  loads  of  fruit. 

In  February,  shortly  before  Howard  was  adjudicated  a  bankrupt, 
diese  four  shippers  notified  Turle  &  Skidmore  that  these  specific  six 
car  loads  of  fruit  belonged  to  them,  respectively,  and  they  requested 
Turle  &  Skidmore  to  hold  said  car  loads,  or  the  proceeds  of  the  sale 
thereof,  subject  to  their  orders.  Turle  &  Skidmore  refused  to  recog- 
nize said  claims;  stating  that,  as  all  business  had  been  done  through 
Howard,  they  could  only  deal  with  him  in  the  matter  of  settlement. 

The  decision  of  the  case  depends  upon  whether  Howard  was  a  mere 
agent  of  the  shippers  to  forward  goods  to  their  consignees  and  fac- 
tors, Turle  &  Skidmore,  as  claimed  by  defendant,  or  whether  he  was 
the  factor  of  the  shippers,  who,  as  such  factor,  consigned  the  goods 
to  his  subfactors,  Turle  &  Skidmore,  as  claimed  by  plaintiflF. 

Howard  was  not  called  as  a  witness.  Such  correspondence  of  his 
as  appears  in  the  record  seems  to  indicate  that  at  or  about  the  time 
of  his  suspension  the  relation  between  at  least  two  of  defendant's  as- 
signors and  Turle  &  Skidmore  was  that  of  shipper  and  consignee, 
and  that  he  had  no  interest  in  said  shipments,  except  his  commis- 
sions. Thus,  on  February  13th  he  advises  Turle  &  Skidmore  "to 
work  direct  with  Enright  and  simply  allow  Howard  &  Co.  our  com- 
mission," as  to  two  cars,  and,  in  regard  to  the  car  "belonging  to  Mr. 
E.  M.  Thomas,"  urges  the  same  course,  and  says  that,  "in  case  we 
have  to  make  an  assignment,  neither  of  these  three  cars  will  appear  in 
our  schedule."  Howard's  bookkeeper,  Worcester,  testified  that  How- 
ard did  business  on  his  own  account,  handling  his  own  fruit,  and  act- 
ing as  factor  or  broker  for  shippers  and  owners  of  dried  fruit,  and 
that  Turle  &  Skidmore  were  his  correspondents ;  that  no  one  of  the 

105  cars  was  shipped  by  the  owner  in  his  own  name  to  Turle  &  Skid- 
more, but  that,  when  shipped  in  the  name  of  the  shipper,  the  goods 
were  in  each  instance  brought  in  to  Howard,  and  he  made  the  ship- 
ment. It  appeared,  however,  on  his  cross-examination,  that  some 
shipments  had  been  made — notably,  one  by  Thomas,  one  of  defend- 
ant's assignors,  in  the  name  of  the  owner,  to  Turle  &  Skidmore,  with 
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instructions  to  credit  a  certain  sum  to  account.  Worcester  further 
testified  that,  when  goods  were  sold,  Howard  and  Turle  &  Skidmore 
divided  between  them  a  commission  of  5  per  cent. 

The  bookkeeper  for  Turle  &  Skidmore  testified  that  Turle  &  Skid- 
more  were  the  agents  at  New  York  of  Howard ;  that  they  had  no  di- 
rect relations  with  the  four  shippers  herein;  that  they  recognized  no 
one  except  Howard  in  their  business ;  that  all  proceeds  of  sales  of  his 
shipments,  and  drafts  and  other  charges  thereon,  were  respectively 
credited  or  debited  to  his  account ;  and  that  they  had  always  accounted 
to  him,  and  never  to  any  one  else,  for  consignments  and  sales. 

Inasmuch  as  there  are  some  material  differences  in  the  relations 
between  the  various  shippers  and  Howard,  it  will  be  necessary  to  con- 
sider their  testimony  separately. 

Enright  testified  that  he  shipped  the  two  car  loads  of  prunes  in  ques- 
tion through  E.  B.  Howard  to  Turle  &  Skidmore  to  be  sold;  that 
he  had  been  doing  business  with  them  for  several  years,  and,  while 
the  accounts  of  sales  in  previous  dealings  had  been  rendered  to  him 
through  Howard  &, Company,  he  only  employed  Howard  to  forward 
the  goods  to  Turle  &  Skidmore  because  he  understood  that  Turle  St 
Skidmore  would  not  handle  any  goods  except  those  that  came  from 
Howard;  that  he  employed  Howard  only  to  forward  them.  As  al- 
ready shown,  Howard  wrote  to  Turle  &  Skidmore,  notifying  them 
that  Enright  had  two  cars  of  fruit  with  them;  and  he  also  asked 
them  to  advance  money  to  Enright  as  he  (Enright)  might  need  it, 
and  to  work  direct  with  Enright. 

J.  J.  Shaner  testified  that  he  had  been  doing  business  with  Turle  & 
Sladmore  since  1886;  that  Skidmore  visited  him  in  1889,  and  that  at 
that  time  he  told  Skidmore  he  wished  to  send  the  fruit  direct  to  him* 
but  that  Skidmore  said  "that  any  fruit  that  I  consigned  to  him  would 
have  to  go  through  Mr.  Howard  at  present" ;  that,  pursuant  to  these 
instructions,  he  shipped  a  car  of  fruit  through  Howard  &  Co.,  as 
agents  for  Turle  &  Skidmore,  telling  Howard  that  "I  wanted  him  to 
ship  to  Skidmore,  at  Skidmore's  request,"  and  that  he  (Shaner^  told 
Skidmore  he  could  pay  Howard  whatever  commission  he  wished; 
that  he  shipped  the  ^oods  through  Howard  only  because  he  was  so 
instructed  by  Skidmore,  and  had  no  agreement  with  Howard  that  he 
(Howard)  should  receive  any  compensation  from  him  (Shaner). 

Worcester,  the  bookkeeper  for  Howard,  whose  testimony  has  al- 
ready been  referred  to,  says  that  he  had  personal  knowledge  that 
the  car  of  fruit  shipped  by  Shaner  was  placed  in  Howard^s  hands  dif- 
ferently from  other  cars  of  fruit  which  had  been  placed  by  Shaner 
in  Howard's  hands,  and  that,  while  he  had  no  personal  knowledge 
that  Shaner  was  the  owner  of  the  goods,  he  knew  no  one  else  in 
the  transaction,  and  did  know  that  Howard  had  no  interest  therein. 

Knowles  testified:  That  he  met  Skidmore  in  California.  That 
Skidmore  told  him  that  Howard  was  his  agent  or  representative 
there;  that  he  wished  him  (Knowles)  to  do  business  with  his  firm 
through  Howard.  That  thereafter,  through  said  agent,  Howard, 
he  asked  Turle  &  Skidmore  to  take  charge  of  a  car  of  prunes  which 
had  been  consigned  to  another  party  at  New  York,  and  agreed,  if 
they  would  do  so,  to  ship  them  other  car  loads  of  fruit  for  sale,. 
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which  are  the  car  loads  here  in  question.  That  they  did  ship  said 
prunes,  and  that  they  received  a  letter  from  the  salesman  of  the 
firm  of  Turle  &  Skidmore,  in  response  thereto,  agreeing  to  sell 
the  fruit  as  promptly  as  possible.  The  whole  correspondence  be- 
tween Knowles  and  Turle  &  Skidmore  indicates  that  Knowles  was 
dealing  with  Turle  &  Skidmore  direct,  and  sent  said  car  loads  to 
them,  and  that  the  only  relation  of  Howard  to  the  transaction  was 
that  the  bills  of  lading  made  out  to  Knowles  were  indorsed  by  him 
over  to  Howard  because  of  Skidmore's  previous  request  to  that 
effect. 

In  a  letter  written  by  Knowles  to  Turle  &  Skidmore,  which,  how- 
ever, was  subsequent  to  Howard's  bankruptcy,  they  explained  the 
second  shipment  of  prunes  by  saying : 

"We  shipped  the  cars  to  you  on  our  behalf,  for  you  to  recoup  yourself  for 
any  loss  on  the  car  of  mouldy  prunes,  the  draft  against  which  you  paid  in 
full.    We  can  imagine  no  other  charges  against  these  cars." 

It  is  admitted  that  Howard  had  no  interest  in  the  original  transac- 
tion concerning  the  mouldy  prunes. 

E.  M.  Thomas  testified  that  he  had  previously  sold  fruit  directly 
to  Howard,  but  that  he  consigned  the  car  load  here  in  question 
to  Turle  &  Skidmore  upon  the  advice  of  Howard,  who  told  him  he 
could  get  a  better  price  in  that  way.  It  will  be  remembered  that 
this  is  the  car  as  to  which  Howard  notified  Turle  &  Skidmore  that 
it  belonged  to  Thomas,  and  would  not  appear  in  his  schedule  if  he 
were  obliged  to  make  an  assignment. 

In  this  conflict  between  the  testimony  of  the  two  bookkeepers 
and  the  shippers,  it  is  impossible  to  accurately  define  the  status  of  How- 
ard in  these  transactions.  But  we  think,  whatever. may  have  been 
the  relations  existing  between  him  and  Turle  &  Skidmore,  and  what- 
ever may  have  been  the  understanding  of  Turle  &  Skidmore  as  to 
his  relations  with  said  shippers,  the  practically  undisputed  facts,  so 
far  as  these  shippers  are  concerned,  show  that  they  never  author- 
ized him  to  act  as  their  factor  or  commission  merchant,  but  that 
they  dealt  with  him  merely  as  the  agent  of  Turle  &  Skidmore,  and 
that  they  must  be  considered  as  having  thue,  through  Howard, 
employed  Turle  &  Skidmore  to  act  as  their  factors,  merely  making 
Howard  their  forwarding  agent  to  effectuate  this  transaction,  because 
Turle  &  Skidmore  insisted  that  this  course  should  be  taken  through 
Howard,  as  their  representative  in  California. 

In  the  determination  of  the  rights  of  these  shippers  herein,  the 
question  as  to  whether  Turle  &  Skidmore  recognized  them  in  these 
transactions  is  immaterial.  Whether  they  orig^inally  knew  the  re- 
lations between  the  shippers  and  Howard,  or  whether  he  was  acting 
as  agent  for  undisclosecl  principals,  they  were  bound,  upon  season- 
able notice  of  the  facts,  to  equitably  marshal  the  assets  in  their 
hands,  over  and  above  the  amount  sufficient  to  satisfy  their  charges 
and  claims,  and,  after  notice,  to  hold  such  balance  subject  to  the  or- 
der of  the  owners  of  said  fruit. 

In  whatever  capacity  Howard  may  have  received  these  goods,  it  was 
upon  the  trust  to  deliver  them  to  Turle  &  Skidmore  for  sale.    The 
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debt  of  a  factor  for  moneys  received  on  sale  of  a  principars  goods 
has  been  held  not  to  be  a  debt  created  by  one  acting  in  a  fiduciary 
capaqity,  within  the  meaning  of  the  bankrupt  law.  Chapman  v. 
Forsyth,  2  How.  202,  11  L.  Ed.  236;  Re  Swift,  3  Nat.  Bankr.  N. 
307.  But  the  obligation  of  a  factor  for  goods  intrusted  to  him  is  of 
a  fiduciary  character,  and,  before  sale,  the  principal  may  restrain  an 
unauthorized  disposition  of  such  property,  or  compel  observance  of 
the  conditions  of  such  trust ;  and,  after,  the  principal  may  equitably 
follow  the  moneys  received  from  the  sale  of  such  goods  into  the 
hands  of  any  person  who  receives  them  with  knowledge  of  their  trust 
character.  Union  Stockyards  Bank  v..  Gillespie,  137  U.  S.  411,  421, 
II  Sup.  Ct.  118,  34  L.  Ed.  724.  The  money  is  held  by  such  per- 
son subject  to  the  disposition  of  the  question :  To  whom,  in  equity, 
does  it  beneficially  belong?  National  Bank  v.  Insurance  Company, 
104  U-  S.  54,  26  L.  Ed.  693 ;  Manhattan  Bank  of  Memphis  v.  Walker, 
130  U-  S.  267,  9  Sup.  Ct.  519,  32  L.  Ed.  959. 

It  is  immaterial  that  Turle  &  Skidmore  may  have  mingled  the 
funds  in  their  hands  received  from  the  various  shipments,  because, 
after  such  shipments  and  notice,  the  law  will  presume  and  a  court 
of  equity  would  require  either  that  Turle  &  Skidmore  should  satisfy 
their  claims  out  of  the  other  car  loads  in  their  hands  before  resorting 
to  the  car  loads  in  question,  or  would  be  deemed  to  have  held  all 
proceeds  not  necessary  to  satisfy  their  claims  for  the  use  of  the 
owners  and  consignors  of  the  cargoes  in  cjuestion. 

In  Hazard  v.  Fiske,  83  N.  Y.  287,  plaintiffs  made  advances  to  one 
Nims  on  the  pledge  of  a  bill  of  lading  of  a  cargo  of  grain  consigned 
to  him  at  Buffalo.  Afterwards  Nims  obtained  possession  of  the 
grain,  consigned  it  to  defendants,  and  obtained  advances  thereon. 
Defendants  had  in  their  hands  other  funds,  on  which  they  had  a 
lien,  and  which  they  had  a  right  to  apply  to  the  payment  of  these 
advances.  But  after  notice  of  plaintiffs'  claim,  they  paid  said  other 
funds  to  a  third  party  on  the  order  of  Nims.  Nims  became  bank- 
rupt.   The  court  held,  as  to  the  defendants,  that: 

'^f  they  had  a  general  balance  in  their  hands,  belonging  to  NimB,  sufficient 
to  repay  the  adyances  made  on  the  com  now  in  question,  and  the  plaintiffs 
bad  a  right  as  against  Nims,  to  that  com,  or  Its  proceeds,  the  defendants, 
after  receiving  notice  of  the  plaintiffs*  rights,  could  and  should  have  resorted 
in  the  first  instance  to  such  general  balance  for  their  reimbursement,  instead 
of  resorting  to  the  fund  to  which  the  plaintiffs  were  equitably  entitled. 
•  •  •  It  was  clearly  their  duty  to  respect  the  rights  of  the  plaintiffs  by 
retaining  those  advances  out  of  this  general  balance,  and  thus  exonerate  the 
proceeds  of  the  com  pledged  to  the  plaintiffs." 

The  court  further  says: 

'The  plaintiffs  were  clearly  entitled,  as  between  them  and  Nims,  to  the 
com  or  its  proceeds.  Their  title  was  superior  to  that  of  any  creditor  or  as- 
signee in  bankruptcy  of  Nims,  or  to  that  of  any  person  in  whose  favor  Nims 
might  draw  for  such  proceeds,  or  to  whom  he  might  assign  them.  All  such 
transferees  took  subject  to  the  prior  equities  of  the  plaintiffs.  No  one  but 
the  defendants  appear  to  have  been  in  a  position  to  dispute  the  equities  of  the 
plaintiffs,  and  their  right  to  do  so  existed  to  the  extent  only  which  was 
necessary  to  secure  the  payment  of  the  advances  which  they  had  made,  on 
the  strength  of  the  apparent  possession  and  title  of  Nims.  If  they  oould 
reimburse  themselves  from  other  money  of  Nims  in  their  hands,  after  notice 
of  the  plaintiffs*  rights,  equity  clearly  required  them  to  do  so." 
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The  same  principle  is  asserted  and  applied  in  Lc-Marchant  v. 
Moore,  150  N.  Y.  209,  44  N.  E.  770. 

Tl\e  decree  of  the  Circuit  Court  is  reversed,  with  costs,  with  di- 
rections to  order  ^aid  fund  to  be  paid  over  to  the  defendant,  as  as- 
signee of  said  four  shippers,  in  accordance  with  this  opinion. 


(127  Fe<L  108.) 

TAYLOR  et  al.  v.  CUMMINGS  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  6,  1903.) 

No.  95a 

1.  Corporations— Stockholders— Stock  Liability— Statutes. 

Hurd's  Rev.  St.  1893.  c.  32,  §§  8,  25,  declaring  tliat  stockholders  of  a 
corporation  shall  be  liable  to  creditors  for  the  amount  unpaid  on  the 
stock  held  by  them  when  not  *'fully  paid."  did  not  create  a  new  obliga- 
tion, but  is  merely  declaratory  of  the  common  law. 

8.  Same  —  Exchange   of   Phopertt   for   Stock  —  Overvaluation— Fraud— 
Intrnt. 

Where  the  members  of  a  firm  organized  a  corporation  to  continue  the 
firm's  business,  and  exercised  entire  good  faith  in  adopting  the  valuation 
of  assets  fixed  by  the  bookkeeper  and  financial  manager  of  the  firm  with- 
out any  intent  to  overvalue,  the  fact  that  by  reason  of  errors  in  the 
bookkeeper's  statements  there  was  a  material  overvaluation  did  not 
render  the  stockholders  receiving  their  stock  for  their  interest  in  the 
firm  aa  **full  paid"  liable  to  creditors  for  the  difference  between  the 
actual  value  of  the  property  and  the  nominal  value  of  the  stock. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

The  appellants,  judgment  creditors  of  James  H.  Walker  Company,  an  in- 
solvent Illinois  corporation,  filed  their  bill  to  enforce  an  alleged  liability  of 
the  stockholders  of  the  corporation  for  unpaid  subscriptions  to  the  capital 
stock,  and  this  appeal  is  from  a  decree  overruling  exceptions  to  the  master's 
report  and  dismissing  the  bill  for  want  of  equity.  The  several  opinions  of 
Judge  Jenkins  (who  heard  the  case  below)  on  demurrers  to  the  bill  and 
amended  bill,  and  on  final  hearing  are  reported  as  Taylor  et  al.  v.  Walker 
(C.  C.)  117  Fed.  737,  and  the  issues  presented  by  the  bill  and  conclusion  of 
facts  and  law  on  which  the  decree  of  dismissal  rests,  are  clearly  set  forth. 
While  the  tt^stiniony  is  voluminous,  no  conflict  appears  upon  the  material 
facts,  and  error  is  variously  assigned  for  Inferences  of  fact  found  or  not 
found  by  the  master  and  conclusions  of  law  therefrom,  confirmed  by  the 
decree. 

The  issue  is  whether  the  corporate  stock  was  full  paid  within  the  doctrine 
applicable  in  favor  of  creditors,  upon  the  following  state  of  facts: 

ffhe  corporation  was  organized  December  17,  1892,  by  the  members  of  the 
firm  of  Janios  H.  Walker  &  Co.,  to  take  the  assets  and  become  the  successor 
of  that  firm  in  its  business  of  wholesaling  and  retailing  dry  goods  at  Chicaga 
That  business  was  extensive  and  had  been  carried  on  for  a  series  of  years, 
in  charge  of  Mr.  Walker,  who  was  tlie  general  partner,  with  Mr.  Cummings 
and  Mr.  Howard  as  special  partners.  The  special  partners  had  contributed 
about  $900,000  of  the  firm  capital,  but  took  no  part  in  the  management  and 
pursuant  to  statute  were  free  from  personal  liability  for  debts  beyond  the 
capital  so  invested.  While  Mr.  Walker  was  a  dry  goods  merchant  of  long 
experience  and  practical  manager  of  the  business,  the  books  and  financial  a^ 

•*  1.  Stockholders'  liability  to  creditors  In  equity,  see  note  to  Rlckerson 
Holltr-Mill  Oo.  v.  Farrell  Foundry  &  Machine  Co.,  23  C.  C.  A.  315;  Scott 
v.  I^timer,  33  C.  C.  A.  23. 
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fairs  were  managed  by  an  employ^,  Mr.  Magoon,  who  made  periodical  Btate- 
ments  for  the  informatioB  of  the  members,  and  all  relied  thereon  for  their 
imderstanding  of  the  firm  affairs.  The  change  to  a  corporate  arrangement 
was  advised  by  leadhig  creditors  of  the  firm  as  the  preferable  plan  for  all 
interests,  and  was  finally  adopted  by  the  members  in  that  view;  no  dissatis- 
faction with  the  business  or  ulterior  motive  for  the  change  on  the  part  of 
either  appearing  from  the  evidence.  The  master  further  finds  that  the  valua- 
tion of  the  firm  assets,  including  good  will,  was  ascertained  from  statements 
and  estimates  furnished  by  Mr.  Magoon— based  On  the  inventory  of  July, 
1892,  without  awaiting  the  inventory  to  be  made  in  January— and  the  mem- 
bers all  relied  upon  and  accepted  such  showing  In  entire  good  faith,  which 
fixed  the  value  at  $1,500,000  for  the  transfer;  that  the  capital  stock  of  the 
corporation  and  the  pro  rata  subscriptions  were  made  to  equal  such  valua- 
tion in  like  good  faith,  and  the  transaction  was  carried  out  accordingly;  that 
Mr.  Magoon  in  making  such  estimate  erroneously  included  several  large 
items  and  overvalued  others,  so  that  the  aggregate  thus  adopted  considerably 
exceeded  the  actual  value  of  the  assets;  but  the  members  of  the  firm  and 
corporation  were  without  knowledge  or  suspicion  of  such  excess.  The  com- 
mercial disasters  of  1893  speedily  followed  the  commencement  of  business 
by  the  corporation,  and  in  August,  1893,  it  was  forced  into  liquidation  and  a 
receiver  appointed.  The  assets  proved  Insuflacient  to  satisfy  the  corporate 
indebtedness,  so  that  this  bill  was  filed  to  charge  the  stockholders  with  the 
d^dency,  through  overvaluation  of  the  firm  assets  so  transferred  to  make  up 
their  subscriptions  to  the  capital  stock.  To  what  extent  the  ultimate  shrink- 
age in  values  was  due  to  these  subsequent  conditions  does  not  appear,  but 
the  errors  and  overvaluations  so  found  by  the  master  are  of  sufficient  amount 
to  raise  the  questions  pressed  for  review. 

Arthur  B.  Wells,  Newton  A.  Partridge,  Adolph  Moses,  and  John 
M.  Blakeley,  for  appellants. 

John  S.  Miller,  S.  A.  Lynde,  and  John  C.  Howacd,  for  appellees. 

Before  GROSSCUP  and  BAKER,  Circuit  Judges,  and  gEAMAN, 
District  Judge. 

PER  CURIAM.*  The  honest  purpose  of  the  members  of  the  spe- 
cial partnership  in  organizing  the  corporation  to  take  the  place  and 
assets  of  the  firm  and  carry  on  the  business  in  their  interest,  and  their 
entire  good  faith  in  adopting  the  valuation  of  assets  and  fixing  the 
amount  of  capital  stock  accordingly,  are  well  established  facts  in  the 
record.  The  circumstances  of  the  transaction  are  free  from  indica- 
tion of  intention  or  motive  to  make  the  capital  stock  in  excess  of  the 
fair  value  of  the  assets  and  trade  which  were  to  be  retained  in  sub- 
stantially the  same  ownership,  and  no  attempt  appears  to  escape  mem- 
bership or  liability  or  to  speculate  in  the  stock.  The  suggestions  in 
the  brief  of  counsel  for  appellants  of  ulterior  motive  for  the  change 
are  not  consistent  with  the  undisputed  testimony. 

With  the  facts  thus  settled  the  only  question  for  review  is  whether 
the  trial  court  erred  in  the  rule  of  law  upheld  by  the  decree.  The 
doctrine  of  Coit  v.  Gold  Amalgamating  Co.,  119  U.  S.  343,  345,  7  Sup. 
Ct.  231,  30  L.  Ed.  420,  was  rightly  applied,  and  is  controlling,  unless 
that  rule  is  either  modified  by  later  decisions  of  the  Supreme  Court, 
or  supplanted  by  the  statutes  of  Illinois  under  which  the  incorpora- 
tion was  effected.  Coit  v.  Gold  Amalgamating  Co.  clearly  pronounces 
the  general  doctrine  applicable  to  such  state  of  facts,  and  the  same 
view  is  approved  or  recognized  without  modification  in  the  subse- 
quent decisions.  Fort  Madison  Bank  v.  Alden,  129  U.  S.  372,  378, 
9  Sup.  Ct  332,  32  h.  Ed.  725;   Fogg  V.  Blair,  139  U.  S.  118,  126, 
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11  Sup.  Ct.  476,  35  L.  Ed.  104;  Handley  v.  Stutz,  139  U.  S.  432,  11 
Sup.  Ct.  530,  35  L.  Ed.  227;  Camden  v.  Stuart,  144  U.  S.  104,  113, 

12  Sup.  Ct.  585,  36  L.  Ed.  363;  II  Rose,  Notes  (U.  S.)  229.  It  is 
contended  that  the  case  of  Camden  v.  Stuart,  supra,  charges  stock- 
holders with  liability  under  facts  analogous  to  those  appearing  in  this 
controversy,  and  that  the  ruling  therein  and  expressions  in  the  opinion 
modify  the  earlier  decisions  and  are  opposed  to  this  decree.  We  have 
carefully  examined  the  case  in  that  view,  but  find  neither  analogy  in 
the  facts  nor  departure  in  the  opinion  from  the  rule  of  the  Coit  Case. 
In  Camden  v.  Stuart  the  facts  of  intentional  overvaluation  and  of  simu- 
lated payment  for  the  issue  of  stock  were  obvious,  so  that  the  doctrine 
there  stated  that  the  trust  arising  in  favor  of  creditors  through  the  sub- 
scriptions for  the  stock  "cannot  be  defeated  by  simulated  payment  of 
such  subscriptions,  nor  by  any  device  short  of  actual  payment  in 
good  faith,"  was  clearly  relevant.  Neither  of  these  features  appears 
in  the  case  at  bar  to  bring  it  within  that  elementary  doctrine. 

The  main  contention  for  reversal,  however,  rests  upon  the  Illinois 
statute  and  decisions  which  are  alleged  to  establish  kn  independent 
ground  or  measure  of  liability  against  the  stockholder  for  deficiency 
in  the  payment  for  stock.  As  this  corporation  was  created  under  the 
laws  of  Illinois,  it  is  unquestionable  that  the  stockholders  are  subject 
to  any  liability  thereby  imposed,  in  addition  to  their  common-law 
liability.  But  the  statutory  provisions  cited  to  that  end  are  sections 
8  and  25  of  chapter  32  of  Kurd's  Revised  Statutes  of  1893,  and  the 
only  liability  therein  mentioned  is  for  the  amount  unpaid  upon  the 
stock  when  not  "fully  paid,"  thus  imposing  no  new  obligation  and 
simply  providing  "for  the  preservation  of  an  old  one,"  as  it  existed  at 
common  law.  Patterson  v.  Lynde,  106  U.  S.  519,  521,  i  Sup.  Ct.  432, 
27  L.  Ed.  265 ;  Handley  v.  Stutz,  139  U.  S.  417,  427,  11  Sup.  Ct  530, 
35  L.  Ed.  227.  Nevertheless  the  contentions  are  earnestly  pressed 
(i)  that  decisions  of  the  Supreme  Court  of  the  state  defining  such 
liability  are  controlling,  and  (2)  that  stockholders  are  thereby  made 
chargeable  for  overvaluation  of  property  applied  by  them  in  payment 
for  the  stock,  regardless  of  the  fact  of  good  or  bad  faith  in  the  trans- 
action. The  latter  proposition  is  thus  broadly  stated  in  the  brief  of  the 
learned  counsel  for  the  appellants:  "If  the  difference  between  the 
amount  of  stock  and  the  value  of  the  property  with  which  the  subscrip- 
tion is  attempted  to  be  satisfied,  is  apparent,  then  we  insist  a  case  is 
made  out,  under  the  authorities." 

In  the  case  of  a  liability  created  by  statute  alone  the  construction 
thereof  adopted  by  the  state  Supreme  Court  would  prevail  in  the 
federal  court.  But  the  mere  statutory  affirmance  of  a  well-recognized 
common-law  liability  presents  another  question,  fortunately  not  arising 
in  the  present  instance  in  view  of  our  conclusion  as  to  the  import  of 
the  state  decisions  cited. 

For  the  rule  of  liability  urged  on  behalf  of  the  appellants  as  above 
stated,  the  recent  case  of  Sprague  v.  National  Bank  of  America,  172 
111.  149,  58  N.  E.  19,  42  L.  R.  A.  606,  64  Am.  St.  Rep.  17,  is  the  chief 
reliance.  We  have  examined  this  case  with  the  utmost  care,  and  find 
no  countenance  for  the  appellants'  contention,  either  upon  the  facts 
reported  or  in  the  opinion,  and  no  substantial  conflict  with  the  doctrine 
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of  the  federal  decisions.  While  the  fact  of  overvaluation  of  assets 
appears  there,  as  in  the  present  case,  the  other  material  circumstances 
are  in  no  sense  analogous.  It  was  the  case  of  a  California  corporation, 
with  a  large  overissue  of  stock,  reorganized  by  the  stockholders  as  an 
Illinois  corporation,  share  for  share,  for  the  purpose  of  escaping  per- 
sonal liability  imposed  upon  them  by  the  California  statute.  As  stated 
in  the  opinion,  the  aggregate  value  of  the  property  was  treated  by  the 
coq)orators  as  "wholly  unimportant,  and  did  not  enter  into  their  con- 
sideration" ;  and  the  transaction  is  there  characterized  as  "a  corporate 
burial  in  California  for  resurrection  in  Illinois."  The  validity  of  an 
agreement  between  the  corporation  and  shareholders  upon  the  value  of 
property  transferred  in  payment  for  stock  is  distinctly  affirmed,  "pro- 
vided the  agreement  is  made  in  good  faith,  and  in  the  exercise  of  judg- 
ment fairly  and  honestly  directed."  The  utmost  effect  of  this  decision 
is  that  property  can  be  received  in  payment  for  stock  on  the  basis  only 
of  its  actual  value  as  honestly  agreed  upon  between  the  parties,  and  that 
the  right  of  a  creditor  to  impeach  the  transaction  as  not  so  predicated 
"is  not  dependent,  in  any  degree,  upon  the  knowledge  possessed  by 
the  creditor  that  the  subscription  was  or  was  not  paid  in  full.  If 
unpaid  to  the  corporation,  it  must  be  paid  to  the  creditor."  In  other 
words,  the  jtest  is  of  a  payment  in  fact  by  a  transfer  of  property  at  a 
bona  fide  valuation,  and  not  whether  the  value  so  agreed  upon  proved 
to  be  excessive.  So  in  Coleman  v.  Howe,  154  111.  458,  469,  39  N.  E. 
727,  45  Am,  St.  Rep.  133  (also  cited  on  behalf  of  the  appellants),  the 
rule  is  thus  stated : 

"Cages  may  arise,  where  stock  Is  issued  for  property  taken  at  an  over- 
valuation, which  would  justify  courts  in  compelling  stockholders  to  respond 
to  the  creditors  for  the  par  yalue  of  the  stock  less  the  actual  value  of  the 
property  taken  in  exchange  for  it  Such  will  not  be  the  case  where  there  is 
entire  good  faith  in  making  the  valuation." 

We  find  no  support  in  the  decisions  of  the  Illinois  Supreme  Court 
for  the  proposition  on  which  reversal  is  sought,  and  the  ruling  of  the 
Circuit  Court  is  in  conformity  with  the  established  doctrine. 

The  decree  therefore  is  affirmed. 


(127  Fed.  111.) 

SWIFT  &  CO.  V.  LANGBBIN. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  14,  1904.) 

(No.  1,215.) 

t  Depecttvb  Sidewalk— Injubt  to  Pedrstiu an— Contributory  Negligence. 
It  Is  Dot  negligence  as  a  matter  of  law  for  one  to  walk  upon  a  street 
which  he  can  see  is  out  of  repair  or  obstructed  by  debris. 

1  Same— Instructions. 

In  an  action  by  a  pedestrian  against  an  abutting  owner  for  Injuries 
occasioned  by  stepping  into  a  hole  left  in  the  sidewalk  by  the  removal  of 
an  iron  grating;  the  accident  occurring  at  night  and  while  the  place  was 
unlighted  and  unprotected,  it  is  not  error  to  refuse  to  instruct  that  if  the 
Jury  find  that  plaintiff  and  his  companion  were  walking  on  the  sidewalk, 
where  he  could  plainly  see  d6bris,  etc.,  and  knew  the  walls  of  the  build- 


1 1.  See  Municipal  CJorporations,  vol.  36,  Cent  Dig.  §§  1678, 175a 
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Ing  were  torn  down,  but  could  see  a  safe  and  secure  path,  and,  wishing 
to  get  in  this  path  where  his  companion  was  walking  and  which  was 
light,  he,  instead  of  stopping  short  to  allow  his  companion  to  pass  on 
and  then  stepping  behind  him,  stepped  over  towards  the  wall,  and  in 
the  dark,  and  fell  in  the  hole,  this  was  contributory  negligence. 
8.  Same— Question  for  Jury— Review. 

The  fact  that  in  a  personal  injury  case  the  trial  judge  lias  submitted, 
or  refused  to  submit,  a  question  involving  the  inference  as  to  contribu- 
tory negligence  to  be  reasonably  drawn  from  undisputed  facts,  cannot 
conclude  a  reviewing  tribuual,  since  the  opinion  thus  expressed  as  to 
what  might  or  might  not  be  reasonably  inferred  cannot  furnish  an  ar- 
bitrary standard. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

For  opinion  below,  see  121  Fed.  416. 

James  H.  Malone,  for  plaintiffs  in  error, 
John  C.  Bell,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

LURTON,  Circuit  Judge.  There  was  evidence  tending  to  show 
that  the  plaintiffs  in  error,  while  engaged  in  making  alterations  in  a 
building,  removed  for  their  convenience  an  iron  grating  over  a 
cellar  under  the  sidewalk  in  front  of  their  building,  and  left  same 
unlighted  and  unprotected.  The  defendant  in  error,  passing  along  this 
sidewalk  in  the  nighttime  in  company  with  one  Soverns,  stepped  into 
the  opening  made  by  removing  the  grating,  and  sustained*  serious 
injuries. 

Upon  the  conclusion  of  the  evidence  the 'court  delivered  a  full 
charge,  to  which  no  exceptions  were  reserved.  After  having  retired 
the  jury  returned  into  court,  and  propounded  to  the  court  the  follow- 
ing interrogatory : 

"If  a  person  knowing  that  a  building  was  being  remodeled  or  rebuilt,  and 
saw  brick  and  debris  on  sidewalk,  and  did  not  know  of  any  hole  in  sidewalk, 
and  in  passing  along  sidewalk,  with  no  barrier  to  prevent  him,  is  he  guilty 
of  contributory  negligence,  even  if  he  knew  of  improvements  going  on^  if  he 
should  fall  in  a  hole?  With  this  previous  knowledge  of  improvements  and 
attendant  dangers,  can  he  recover  under  the  law  in  case  of  accident?' 

Thereupon  the  court  requested  counsel  to  prepare  what  they  con- 
sidered should  be  said  to  the  jury  in  response.  The  attorney  for  the 
plaintiff  in  error  requested  the  judge  to  charge  the  jury  as  follows : 

"If  the  Jury  find  that  the  plaintiff  and  his  companion,  Soverns,  were  walk- 
ing on  the  sidewalk  where  he  could  plainly  see  debris,  etc.,  and  knew  the 
walls  of  the  building  were  torn  down,  but  could  see  a  path  safe  and  secure 
to  walk  upon,  and  that  he  wished  to  get  in  this  path  where  Soverns  was 
walking,  and  wliich  was  light,  and  instead  of  stopping  short  off  to  allow  Sov- 
onis  to  pass  on,  and  then  himself  step  behind  Soverns  in  the  path,  he,  tlie 
plaintiff,  stepped  over  towards  the  wall,  and  In  the  dark,  and  fell  in  the  hole, 
then  this  was  contributory  negligence,  which  would  prevent  the  Jury  from 
rendering  a  verdict  for  the  plaintiff,  and  you  should  find  for  the  defendant" 

This  was  denied,  and  exception  reserved,  and  the  refusal  to  so 
charge  is  the  sole  error  relied  upon  to  reverse  the  judgment  for  the 
plaintiff  below. 
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It  IS  not  negligence  as  a  matter  of  law  for  one  to  walk  upon  a 
street  which  he  can  see  is  out  of  repair  or  obstructed  by  debris. 
It  may  be  that  the  use  of  such  obstructed  way  would  not,  under  all 
the  facts,  be  inconsistent  with  reasonable  care,  and  the  question  of 
negligence  in  every  such  case  would  depend  upon  the  character  and 
extent  of  the  visible  obstruction,  and  the  care  exercised  in  usin^  the 
street  under  all  of  the  circumstances.  Mushenval  v.  Dist.  of  Colum- 
bia (Nov.  30,  1903;  not  yet  officially  reported)  24  Sup.  Ct.  67,  48  L. 
Ed.  170. 

The  negligence  set  up  by  this  special  request  lies  in  ^all  compass, 
namely,  that  if  the  plaintiff,  being  situated  as  assumed  in  the  request, 
wished  to  get  into  the  path  in  which  his  companion  was  walking, 
should  step  to  one  side,  and  toward  the  wall  of  the  building  on  the 
inner  side  of  the  sidewalk,  for  that  purpose,  instead  of  standing  still 
and  letting  his  companion,  Sovems,  pass  on,  and  then  dropping  in  be- 
hind him,  that  he  would  in  so  doing  be  guilty  of  negligence  proxi- 
mately contributing  to  his  injury,  and  such  as  to  defeat  his  action. 

We  are  not  prepared  to  say  that  the  court  erred  in  refusing  to  give 
this  charge.  In  the  first  place,  it  does  not  leave  to  the  jury  the  con- 
sideration of  other  facts  which  should  have  some  bearing  in  deter- 
mining whether  the  mere  act  of  "stepping  over  toward  the  wall,"  in 
order  to  get  into  the  lighted  path,  instead  of  stopping  and  allowing 
his  companion  to  pass  on,  and  then  stepping  into  the  path  behind  him, 
sras  an  act  of  negligence. 

It  takes  no  account  of  the  extent  of  his  side  step,  nor  the  width  of 
the  sidewalk,  or  of  the  lighted  path  or  the  character  or  location  of 
the  "debris"  referred  to,  nor  of  the  nearness  of  the  wall  toward  which 
he  stepped,  nor  of  the  reasons  which  might  lead  him  to  do  the  one 
thing  rather  than  the  other. 

Confining  ourselves  to  the  h)rpothetical  case  stated  in  the  re- 
quest, the  only  notice  of  obstruction  which  the  plaintiff  had  was  that 
**he  knew  the  walls  of  the  building  were  torn  down,"  and  "could  plain- 
ly see  debris."  Whether  it  was  upon  one  or  both  sides  of  "the  safe 
and  secure"  path  his  companion  was  pursuing  is  not  stated  or  as- 
sumed. But  if  we  assume  that  he  assumed  the  risks  incident  to  the 
fact  that  the  wall  of  the  defendants'  building  had  been  pulled  down, 
and  that  there  was  more  or  less  debris  upon  the  sidewalk,  his  injury 
did  not  result  from  either  fact,  but  from  the  further  fact  that  between 
this  alleged  "safe  path"  into  which  he  was  striving  to  get  and  the 
inner  edge  of  the  sidewalk  there  was  a  hole,  caused  by  the  removal 
of  an  iron  cellar  grating,  which  was  unlighted  and  tmguarded. 

Now,  can  it  be  said  that  the  mere  fact  that  he  stepped  "over  to- 
wards this  wall  and  in  the  dark,"  in  order  to  get  into  the  path,  instead 
of  stopping  and  letting  his  companion  pass  on  and  then  dropping  in 
behind,  was  so  clearly  an  act  of  negligence  as  to  present  no  debatable 
inference  ?  Negligence  is  a  question  of  law  only  when  the  facts  upon 
which  it  depends  are  undisputed,  and  when  the  inferences  from  those 
facts  will  not  reasonably  admit  of  any  other  imputation.  The  dis- 
tinction between  the  function  of  the  judge  and  of  the  jury  in  deter- 
mining a  question  of  negligence  is  well  stated  by  Lord  Chancellor 
e2C.C.A.— 8 
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Cairns  in  Metropolitan  Ry.  Co.  v.  Jackson,  I^  R,  3  App.  Cases,  193, 
197,  where  he  said : 

•*The  judge  has  to  say  whether  any  facts  have  been  established  by  evidence 
fram  which  negligence  may  reasonably  be  Inferred;  the  Jurors  have  to  say 
whether,  from  those  facts  when  lubmltted  to  them,  negligence  ought  to  be 
Inferret!" 

Railway  Co.  v.  Ives,  144  U.  S.  417,  12  Sup.  Ct.  679,  36  L.  Ed.  485 ; 
Patton  V.  Southern  Ry.  Co.,  82  Fed.  979,  27  C.  C.  A.  287. 

The  difficulty  is  to  say  when  a  jury  may  reasonably  draw  an  in- 
ference of  negligence.  There  are  plain  cases,  cases  in  which  all  men 
could  reasonably  draw  but  one  inference,  but  there  are  other  causes, 
and  an  infinite  number  of  them,  where,  for  the  want  of  a  definite  stand- 
ard of  prudence,  reasonable  men  might  reach  different  conclusions. 
But  in  the  latter  situation  we  have  a  case  for  the  jury,  who,  in  cir- 
cumstances of  grave  doubt,  should  be  called  upon  to  say  whether 
negligence  ought  to  be  inferred  or  not.  The  inherent  vagueness  of 
the  word  "reasonable"  will  always  perplex  the  judge  and  juries,  be- 
cause in  the  very  nature  of  thin.^s  there  can  be  no  settled  rules  by 
which  to  guide  the  judgment  to  a  conclusion.  The  Directors  of  Dub- 
lin, etc.,  Ry.  Co.  v.  Slattery,  L.  R.  3  App.  Cases,  1155,  1197. 

This  difficulty  is  recognized  in  Railroad  Co.  v.  Stout,  17  Wall  657, 
663,  21  L.  Ed.  745,  where,  in  discussing  the  function  of  judge  and 
jury.  Justice  Hunt  said 

"Certain  facts  we  may  suppose  to  be  clearly  established  from  which  one 
sensible,  impartial  man  would  infer  that  proper  care  had  not  been  used,  and 
that  negligence  existed;  another  man  equally  sensible  and  equally  impartial 
would  Infer  tliat  prcH>er  care  had  been  used  and  that  there  was  no  negligence. 
It  is  this  class  of  cases  and  those  akin  to  it  that  the  law  commits  to  the  de- 
cision of  the  Jury.'* 

That  the  trial  judge  has  submitted  or  refused  to  submit  a  question 
involving  the  inference  to  be  reasonably  drawn  from  undisputed  facts, 
in  the  very  nature  of  things  cannot  conclude  a  reviewing  tribunal, 
because  the  opinion  thus  expressed  as  to  what  might  or  might  not  be 
reasonably  inferred  cannot  furnish  an  arbitrary  standard  of  what  is  or 
is  not  a  reasonable  deduction. 

Having  due  regard  to  the  fact  that  the  trial  judge  whose  ruling  is 
questioned  both  saw  and  heard  the  witnesses,  a  reviewing  tribunal 
must,  for  itself  and  upon  its  own  responsibility,  determine  whether 
there  was  a  question  for  the  jury,  without,  as  observed  by  Lord 
Coleridge  in  DubHn,  etc.,  Ry.  v.  Slattery,  being  put  in  the  awkward 
attitude  of  saying  "by  implication  that  in  the  case  before  them  the 
judge  overruled  is  out  of  the  pale  of  reasonable  men/' 

Illustrative  of  cases  where  no  inference,  other  than  that  of  con- 
tributory negligence,  could  reasonably  be  drawn,  are  the  cases  of 
Railroad  v.  Houston.  95  U.  S.  693,  24  L.  Ed.  642;  Elliot  v.  Railroad 
Co.,  150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068 ;  N.  P.  R.  v.  Free- 
man, 174  U.  S.  379,  19  Sup.  Ct.  763,  43  L.  Ed.  1014 ;  Blount  v.  Grand 
Trunk  Ry.  Co.,  61  Fed.  375,  9  C.  C.  A.  626;  L.  &  N.  Rd.  v.  McClish, 
115  Fed.  268,  53  C.  C.  A.  60 ;  Zopfi  v.  Postal  Tel.  Co.,  60  Fed.  987, 
9  C.  C.  A.  308,  312 ;  Shatto  v.  Erie  Rd.  Co.,  121  Fed.  678,  69  C.  C.  A.  1. 

Upon  the  other  hand,  the  cases  cited  below  are  examples  of  the 
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submission  of  undisputed  facts  to  a  jury  to  say  whether  or  not  the 
inference  of  negligence  should  be  drawn.  Grand  Trunk  R.  R.  Co, 
V.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485 ;  Jones  v.  Rail- 
road Co.,  128  U.  S.  443,  9  Sup.  Ct.  118,  32  L.  Ed.  478;  Northern 
Pac.  R.  Co.  V.  Egeland,  163  U.  S.  93,  16  Sup.  Ct.  975,  4i  L.  Ed.  82; 
C,  N.  O.  &  T.  P.  R.  Co.  V.  Farra,  66  Fed.  496, 13  C.  C.  A.  602. 

The  plaintiff  hid  no  actual  knowledge  of  this  dangerous  opening 
in  the  street,  and  we  are  not  justified  in  saying  that,  under  the  condi- 
tions assumed  in  the  request,  he  was  necessarily  guilty  of  contributory 
negligence. 

Judgment  is  accordingly  affirmed. 


(127  Fed.  IIB.1 

P.  H.  PETRY  &  CO.  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  21.  1903.1 

No.  62. 

L  CuBTOMB  Duties— Classification— Books-  fob  Children's  Use- Books  m 
FoRKioN  Language. 

BfeW,  that  the  provision  In  jwragraph  400.  Tariff  Act  July  24.  1897,  c. 
11,  §  1,  Schedule  M.  30  Stat.  188  [U.  S.  Comp.  St  1901,  p.  1672],  for  •'books 
of  paper  or  other  material  for  children's  use,  containing  illuminated  lltho- 
grapliic  prints,  not  exceeding  in  weight  twenty-four  ounces  each."  is  more 
specific  than  that  in  paragraph  502,  §  2,  Free  List,  of  said  act,  30  Stat 
196  [U.  S.  Oomp.  St  1901,  p.  1681],  for  "books  •  *  •  printed  exclu- 
BiTely  in  languages  other  tlian  English." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
For  opinion  below,  see  121  Fed<  207. 

This  is  an  appeal  from  a  decision  of  the  Circuit  Court  of  the  United  States 
far  the  Southern  District  of  New  York  (121  Fed.  207),  affirming  a  decision  of 
the  Board  of  United  States  General  Appraisers,  which  sustained  the  action 
of  the  collector  in  his  assessment  of  duty  upon  the  merchandise  in  question. 
Note  G.  A.  4,200.  No  sample  of  the  imported  books  was  produced  at  the 
argument  but  they  are  thus  described  in  the  report  of  the  assistant  appraiser: 
**The  merchandise  under  protest  consists  of  books  for  children's  use,  con- 
taining illuminated  lithographic  prints,  the  books  being  in  the  German  Lan- 
guage." The  collector  assessed  duty  under  paragraph  400  of  the  tariff  act  of 
1897.  Act  July  24,  1897,  c.  11,  §  1.  Schedule  M,  30  Stat.  188  lU.  S.  Comp. 
St  1901,  p.  1672].  The  importers  protested,  insisting  that  the  merchandise 
was  entitled  to  free  entry  under  paragraph  502  of  the  same  act.  Section  2, 
80  Stat  196  [U.  S.  Comp.  St  1901,  p.  16S1J.  The  last  sentence  of  paragraph 
400.  the  only  portion  in  controversy,  is  as  follows:— "Books  of  paper  or  other 
material  for  children's  use,  containing  llliuninated  lithographic  prints,  not  ex- 
ceeding in  weight  twenty-four  ounces  each,  and  all  booklets  and  fashion 
magazines  or  periodicals  printed  in  whole  or  In  part  by  lithographic  process 
or  decorated  by  hand,  eight  cents  per  pound."  Paragraph  502  of  the  free  list 
is  as  follows: — "Books  and  pamphlets  printed  exclusively  in  languages  otlier 
than  English;  also  books  and  music,  in  raised  print,  usod  exclusively  by  the 
blind,"  The  Board  of  Appraisers  and  the  Circuit  Court  have  upheld  the  ac- 
tion of  the  collector  upon  the  ground  that  the  language  quoted  from  para- 
graph 400  iB  more  speciHc  than  the  provisions  of  paragraph  502. 

W.  Wickham  Smith,  for  appellants. 
Henry  C.  Piatt,  Asst.  U.  S.  Atty. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 
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COXE,  Circuit  Judge  (after  stating  the  facts  as  above).  The  ques- 
tion presented  is  an  exceedingly  narrow  one.  Each  of  the  paragraphs 
involved  describes  the  books  in  controversy.  Neither  contains  the 
qualification  "not  otherwise  provided  for."  Both  contain  words  of 
limitation  but,  after  careful  consideration,  we  are  inclined  to  agree 
with  the  Circuit  Court  and  the  board  that  the  collector's  paragraph  is 
the  more  specific.  Both  paragraphs  relate,  broadly,  to  books,  502 
being  limited  only  to  books  printed  in  a  foreign  langfuage,  while  400 
is  Hmited  to  books  (i)  for  children's  use,  (2)  containing  illuminated 
lithographic  prints,  and  (3)  not  weighing  more  than  24  ounces.  From 
the  generic  class  "books,"  the  former  paragraph  carves  out  the  broad 
subdivision,  books  printed  in  a  foreign  language;  the  latter  carves 
out  what  is,  perhaps,  an  equally  broad  subdivision,  but  limits  it  by  two 
additional  restrictions  relating  to  contents  and  weight.  "Books  for 
children's  use"  may  be  no  more  specific  than  "books  printed  exclu- 
sively in  languages  other  than  English,"  but  when  children's  boo!:s 
are  limited  to  the  comparatively  small  class  ^containing  illuminated 
lithographic  prints  and  weighing  twenty-four  ounces  or  less,  we  think 
the  description  is  more  specific.  Fink  v.  United  States,  170  U.  S.  584, 
18  Sup.  Ct.  770,  42  L.  Ed.  1 153,  and  cases  cited.  The  language  in 
controversy  is  not  found  in  the  act  of  1894.  Act  Aug.  27,  1894,  c 
349,  28  Stat.  509  It  is  a  new  provision  in  the  act  of  1897,  and  its 
presence  there  is  significant.  Under  the  act  of  1894,  which  contained 
a  similar  paragraph  to  502  quoted  above,  these  books  might  have  been 
entitled  to  free  entry.  When,  therefore,  Congress  passed  the  present 
law  it  seems  probable  tliat  the  intention  was  to  collect  duty  upon  all 
illuminated  lithographic  prints  even  though  bound  together  in  book 
form  and  described  in  text  printed  in  a  foreign  language.  If  the 
books  contain  the  prints  it  matters  not  in  what  languaq^e  the  text  is 
printed.  In  other  words  we  cannot  resist  the  conclusion  that  after 
providing  for  the  free  entry  of  books  printed  in  foreign  languages  the 
lawmakers  intended  to  remove  from  this  category  books  for  children 
containing  illuminated  prints.  If  Congress  had  purposed  to  make  an 
exception  in  favor  of  such  children's  ^oks  when  printed  in  a  forci^  n 
language  it  would  have  said  SQ  in  unequivocal  language. 

The  judgment  is  affirmed. 


(127  Fed.  lie.) 

OHIO  BAKING  CO.  et  al.  ▼.  NATIONAL  BISCriT  CO. 

(Circuit  Ck>urt  of  Appeals,  Sixth  Circuit    January  21,  1901) 

No.  1,232. 

1.  Tbade-Mark— Pbotectton— Intrinoement. 

Tlie  ri^ht  of  the  owner  of  a  trade-mark  to  be  protected  In  the  exelnsive 
UBe  thereof  is  not  doi>ondent  on  the  federal  statute  authorizing  reglstia- 
tiou. 

2.  Same— Natttre  of  Relief— Unfatb  Doicestic  CoicpErmoN. 

Where  the  ground  for  relief  in  a  suit  for  infringement  of  a  trade-T^»»-lc 
was  unfair  comiK^tition  in  domestic  commerce,  and  the  cause  of  action 

T  2.  Fnfnir  competition,  see  notes  to  Scheuer  T.  Miller,  20  d  0.  A.  165;  Lare 
T.  Uarper  ^  Bros.,  ao  C.  C.  A.  370.  . 
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alleged  was  an  imitation  of  plaint IfTs  trade-mark  on  cartons  used  in  local 
trade,  and  there  was  no  allegation  that  complainant's  foreign  trade  was 
injured  by  the  acts  complained  of.  the  fact  that  the  trade-mark  was 
registered,  and  that  complainant  was  entitled  to  protection  under  the 
federal  statute  with  regard  to  foreign  commerce,  was  immaterial 

Z,  Same— Evidence. 

Complainant's  "In-er  Seal"  trade-mark,  as  known  to  the  public,  was 
printed  in  white  letters  on  a  viYid  red  background  of  a  peculiar  shade, 
and  applied  to  the  ends  of  cracker  and  biscuit  cartons,  in  which  com- 
plainant's goods  were  packed  for  sale.  Shortly  thereafter  defendant  con- 
ceived a  trade-mark  with  the  words  "Factory  Seal"  printed  on  the  same- 
colored  labels,  whicli  it  applied  to  the  ends  of  similar  packages  of  its 
biscuits.  At  the  time  defendant  adopted  this  trade-mark  it  knew  com- 
plainant's crackers  were  the  only  ones  sold  with  the  red  seal  on  the  end 
of  the  cartons,  and  that  its  trade-marks  were  liable  to  deceive  careless 
purchasers.  Held,  that  defendant's  trade-mark,  when  so  printed  and  used, 
was  an  infringement  on  complainant's  trade-mark,  and  should  be  enjoined. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Edstrict  of  Ohio.     For  opinion  below,  see  127  Fed.  160. 

Thomas  A.  Banning,  Ephraim  Banning,  and  Benjamin  C.  Starr, 
for  appellants. 

Squire,  Sanders  &  Dempsey,  Earl  D.  Babst,  and  Offield,  Towle  & 
Linthicum,  for  appellee. 

Before  LURTON  and  RICHARDS,  Circuit  Judges,  and  THOMP- 
SON, District  Judge. 

RICHARDS,  Circuit  Judge.  In  March,  1900,  the  complainant  be- 
low, the  National  Biscuit  Company,  was  engaged  in  the  manufacture 
and  sale  of  bakery  products,  consisting  of  biscuits,  crackers,  etc.  It 
owned  and  operated  some  75  plants,  located  in  the  leading  cities  of 
the  United  States,  the  products  of  which  were  put  out  in  packages  or 
cartons  under  different  factory  names,  indicating  their  character  and 
origin.  For  the  purpose  of  identifying  all  these  products,  making 
them  known  to  the  public,  and  guarantying  their  authenticity,  it 
adopted  an  arbitrary  design  or  symbol  known  as  the  "In-er  Sear' 
trade-mark  for  use  on  its  cartons,  and  at  a  cost  of  hundreds  of 
thousands  of  dollars  advertised  it  throughout  this  country  and  the 
world  as  the  mark  by  which  its  goods  might  be  recognized.  Except 
for  the  use  of  some  green  and  orange  labels,  which  were  soon  aban- 
doned, the  "In-er  Seal"  trade-mark  was  printed  in  white  letters  upon 
a  yivid  red  label  with  clipped  corners,  and  applied  to  the  ends  of  the 
cartons.  The  trade-mark  was  registered,  the  application  being  filed 
May  12,  1900.  In  the  latter  part  of  August,  1900,  the  defendant  be- 
low, the  Ohio  Baking  Company,  was  engaged  at  Cleveland,  Ohio,  in 
making  and  selling  bread  and  cakes.  It  had  been  so  engaged  for  17 
years.  At  this  time,  having  decided  to  enter  upon  the  biscuit  and 
cracker  business,  it  employed  one  Miles,  a  former  employe  df  the 
National  Biscuit  Company,  and  gave  him  charge  as  manager  of  the 
cracker  •  department  about  to  be  established.  Within  three  or  four 
weeks  afterwards  it  began  to  place  its  biscuits  and  crackers  upon  the 
market,  packed  in  cartons  of  substantially  the  same  size  as  those  used 
by  the  National  Biscuit  Company,  and  in  some  cases  of  the  same 
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color,  style  of  ornamentation,  and  general  appearance,  all  having  on 
the  ends,  printed  in  white  letters  upon  red  labels  with  clipped  comers, 
a  fanciful  figure,  known  as  the  "Factory  Seal"  trade-mark,  which 
the  Ohio  Baking  Company,  upon  entering  the  cracker  business,  for 
the  first  time  adopted  and  began  to  use.  This  trade-mark  was  regis- 
tered, the  application  being  filed  October  9,  1900.  For  the  purpose 
of  comparison,  the  two  trade-marks  are  shown  in  the  following  il- 
lustrations, the  vivid  red  background  being  designated  by  the  black 
background : 


The  original  suit  was  brought  by  the  National  Biscuit  Company  to 
restrain  the  Ohio  Baking  Company  and  its  officers  from  advertising  or 
selling  its  goods  in  any  package  having  on  it  the  "In-er  Seal"  trade- 
mark or  any  imitation  thereof,  or  in  any  package  dressed  in  imitation 
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of  one  used  by  the  National  Biscuit  Company,  and  for  an  accounting 
of  the  profits  made  by  such  unfair  competition. 

On  an  application  for  a  preliminary  injunction,  Judge  Wanty  re- 
strained the  defendant  below,  first,  from  using  the  "In-er  Seal"  trade- 
mark upon  cartons  containing  its  bakery  products,  as  shown  in  cer- 
tain exhibits,  or  advertising  or  selling  its  bakery  products  in  cartons 
containing  thereon  the  "In-er  Seal"  trade-mark  or  any  imitation  there- 
of; and,  second,  from  putting  up  and  selling  or  offering  for  sale  the 
particular  cartons  shown  in  certain  exhibits,  or  any  other  cartons  re- 
sembling the  complainant's  cartons  as  closely  as  they  do.  But  this 
was  not  to  be  construed  as  restraining  the  defendant  from  selling  car- 
tons of  the  size,  weight,  and  shape  of  the  complainant's,  nor  from 
using  the  respective  colors  as  wrappers,  provided  they  were  so  differ- 
entiated in  general  appearance  as  not  to  be  calculated  to  deceive  the 
ultimate  ordinary  purchaser.  There  was  an  appeal  from  Judge  Wan- 
ty's  order,  and  this  court  reversed  the  portion  respecting  the  use  of 
the  "In-er  Seal"  trade-mark  or  any  imitation  thereof,  but  affirmed  the 
rest  Upon  the  return  of  the  case  to  the  Circuit  Court,  an  applica- 
tion ivas  made  to  Judge  Severens  for  an  attachment  for  contempt 
again  st  the  defendant  below  for  putting  out  certain  cartons  in  viola- 
tion of  the  second  part  of  Judge  Wanty's  order,  but  Judge  Severens 
discharged  the  rule,  holding  that  the  cartons  did  not  present  a  general 
appearance  so  closely  resembling  the  complainant's  exhibit  mentioned 
in  the  restraining  order  as  to  come  within  its  terms.  Afterwards  the 
case  came  on  for  hearing  before  the  Circuit  Court,  Judge  Wing  sitting, 
upon  the  pleadings  and  proof,  and  a  decree  was  rendered  in  favor  of 
the  complainant,  holding:  (i)  That  the  "In-er  Seal"  trade-mark  is  a 
good  and  valid  trade-mark.  (2)  That  the  defendants  have  infringed  this 
trade-mark  by  putting  up  and  selling  bakery  products  in  cartons  like 
those  shown  in  certain  exhibits  mentioned.  (3)  That  the  defendants 
have  violated  the  complainant's  equitable  rights  in  putting  up  and 
selling  its  bakery  products  in  cartons  which  present  a  general  appear- 
ance closely  resembling  those  of  the  complainant  as  shown  in  certain 
exhibits.  (4)  That  the  defendants  be  enjoined:  (a)  From  imitating 
the  "In-er  Seal"  trade-mark,  or  making,  handling,  or  selling  cartons  of 
bakery  products  having  thereon  any  imitation  of  the  "In-er  Seal" 
trade-mark,  calculated  to  mislead  or  deceive,  like  those  shown  in  cer- 
tain exhibits ;  "but  this  shall  not  be  construed  as  restraining  defend- 
ants from  selling  cartons  or  packages  of  bakery  products  with  their 
asserted  trade-mark  thereon,  provided  such  trade-mark  is  so  differ- 
entiated in  general  appearance  and  application  from  said  complainant's 
trade-mark  that  it  is  not  calculated  to  deceive  the  ultimate  ordinary 
purchaser."  (b)  From  putting  up  and  selling  or  offering  for  sale 
the  particular  forms  of  dartons  shown  in  certain  exhibits,  or  cartons 
resembling  them  so  closely  as  to  mislead  or  deceive ;  but  this  shall  not 
be  construed  as  restraining  the  defendants  from  selling  cartons  of 
the  size,  weight,  and  shape  of  the  complainant's,  but  so  differentiated 
in  general  appearance  as  not  to  be  calculated  to  deceive  the  ordinary 
purchaser.  (5)  That  the  complainant  has  the  right  to  recover  all 
profits  accruing  from  the  violation  and  infringement  of  its  rights,  and 
that  the  case  be  referred  to  a  master  to  take  and  report  an  account  of 
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the  damages  and  profits.  From  this  decree  an  appeal  has  been  taken 
to  this  court. 

The  right  to  be  protected  in  the  exclusive  use  of  a  trade-mark  is 
not  dependent  on  the  federal  statute  authorizing  tlie  registration  of 
certain  trade-marks.  It  has  been  long  recognized  by  the  common  law 
and  enforced  by  the  chancery  courts  of  England  and  this  country. 
The  use  of  a  trade-mark  is  to  distinguish  one's  goods.  No  man  has 
a  right  to  use  or  imitate  the  trade-mark  of  another,  and  thus  represent 
his  goods  as  the  goods  of  another.  However  broad  the  field  of 
competition,  it  does  not  include  the  use  of  a  rival's  trade-mark,  either 
directly  or  covertly,  for  the  purpose  of  deceiving  the  public,  and  mar- 
keting his  own  goods  as  those  of  his  rival.  The  one  question  of  fact 
in  this  case  is  whether  the  "Factory  Seal"  trade-mark,  when  printed  in 
white  letters  upon  a  red  label  with  clipped  corners,  and  applied  to  the 
ends  of  cartons  containing  bakery  products,  bears  such  a  resemblance 
to  the  "In-er  Seal"  trade-mark,  when  similarly  applied,  as  to  deceive 
the  ordinary  purchaser,  and  lead  him  to  believe  he  is  purchasing  the 
goods  of  the  National  Biscuit  Company,  when  in  fact  he  is  getting  the 
goods  of  the  Ohio  Baking  Company.  McLean  v.  Fleming,  96  U.  S. 
255,  24  L.  Ed.  828;  Manufacturing  Co.  v.  Trainer,  loi  U.  S.  65, 
25  L.  Ed.  993;  Coats  v.  Merrick  Thread  Co.,  149  U.  S.  562,  13  Sup. 
Ct.  966,  37  L.  Ed.  847.  We  have  made  a  careful  inspection  of  the 
cartons  and  trade-marks  of  the  respective  companies,  and  are  satis- 
fied not  only  that  the  "Factory  Seal"  trade-mark  as  applied  is  calcu- 
lated to  mislead  and  deceive  the  ordinary  purchaser,  but  that  it  was 
designed,  adopted,  and  used  for  that  purpose.  Its  use  was  a  part  of 
the  "cracker  campaign"  planned  in  advance.  The  National  Biscuit 
Company's  crackers  were  the  only  ones  with  a  red  seal  on  the  end 
of  the  cartons.  The  defendants  below  knew  this.  And  they  knew 
also  that  crackers  are  sold  for  the  most  part  over  the  counter  to  care- 
less buyers,  who  are  not  apt  to  examine  the  carton  carefully,  but  likely 
to  carry  in  mind  some  one  distinguishing  feature,  such  as  a  red  seal 
on  the  ends.  The  crackers  of  the  National  Biscuit  Company  are  put 
out  under  many  names.  Thus  the  plant  at  Toledo  was  called  the 
Worts-Kirk-Bigelow  plant,  one  at  Chicago  the  Kennedy,  another  the 
Bremner,  and  so  on.  The  name  of  the  factory  would  mean  nothing, 
the  presence  of  the  red  seal  everything  to  the  servant  girl  or  child 
sent  to  the  grocery  for  a  box  of  "In-er  Seal"  crackers.  The  careless 
purchaser  asking  for  a  box  "of  those  red  seal  crackers"  would  take 
the  "Factory  Seal"  goods,  thinking  he  was  getting  the  "In-er  Seal" 
goods. 

But  it  is  insisted  that  this  is  a  suit  on  a  registered  trade-mark,  and 
that  a  trade-mark  cannot  be  extended  beyond  the  limits  fixed  in  the 
registration.  This  is  not,  however,  a  suit  on  a  registered  trade-mark. 
Neither  the  allegations  nor  the  proof  would  entitle  the  complainant  to 
relief  under  the  federal  act.  Warner  v.  The  Searle  &  Hereth  Co., 
101  U.  S.  195,  24  Sup.  Ct.  79,  48  L.  Ed.  145.  There  is  no  evidence 
showing  that  the  trade  of  the  National  Biscuit  Company  with  foreign 
countries  was  injured  by  the  acts  complained  of.  The  ground  of  the 
relief  sought  is  unfair  competition  in  domestic  commerce — the  fraud- 
ulent imitation  of  the  complainant's  trade-mark  and  cartons  for  use 
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in  local  trade.  Conceding,  as  Mr.  Justice  Fuller  says,  in  Watch  Co. 
V.  Watch  Case  Co.,  179  U.  S.  666,  674,  21  Sup.  Ct.  270,  45  L.  Ed.  365, 
that  in  this  class  of  cases  "such  circumstances  must  be  made  out  as 
will  show  wrongful  intent  in  fact,  or  justify  that  inference  from  the 
inevitable  consequences  of  the  act  complained  of,"  they  are  present  in 
ample  measure  in  the  record.  The  trade-mark  which  the  court  is 
asked  to  protect  is  therefore,  so  far  as  this  suit  is  concerned,  a  com- 
mon-law trade-mark,  and  its  limits  are  to  be  determined  by  its  applica- 
tion and  use.  As  Mr.  Justice  Shiras  said  in  Kohler  Mfg.  Co.  v. 
Beeshore,  59  Fed.  572,  575,  8  C.  C.  A.  215,  218:  "We  are  not  will- 
ing to  affirm  the  proposition  that  the  registration  in  the  Patent  Office 
of  a  certain  name  or  phrase  as  a  trade-mark  *  *  *  will  in  all 
cases  prevent  or  estop  the  owner  from  adopting  and  using  another 
name  or  phrase  as  a  trade-mark."  The  legal  effect  of  the  registry  of  a 
trade-mark  being  restricted  to  foreign  commerce  and  that  with  the 
Indian  tribes,  it  would  seem  that  as  to  domestic  commerce  a  person 
might  adopt  and  use  a  different  trade-mark  than  that  registered. 
Now,  the  trade-mark  actually  used — the  "In-er  Seal"  trade-mark,  as 
known  to  the  public — ^was  printed  in  white  letters  upon  a  vivid  red 
background  of  a  peculiar  shade.  Before  the  defendants  began  to 
place  their  goods  upon  the  market,  this  vivid  red  color  had  become 
associated  with  the  "In-er  Seal"  trade-mark.  The  defendants  below 
knew  this  when  they  put  their  "Factory  Seal"  trade-mark  upon  the 
vivid  red  background  of  precisely  the  same  shade.  While  it  is  true 
no  one  has  the  right  to  monopolize  a  particular  color,  yet  the  courts 
have  repeatedly  held  that  a  person  may  be  restrained  from  using  a 
particular  color,  in  combination  with  other  things,  to  mislead  the  pub- 
lic, and  market  his  goods  as  those  of  another.  Garrett  v.  T.  H.  Gar- 
rett &  Co.,  78  Fed.  472,  24  C.  C.  A.  173;  Fairbank  Co.  v.  Bell  Mfg. 
Co.,  ^^  Fed.  869,  23  C.  C.  A.  554 ;  Hires  Co.  v.  Consumers'  Co.,  100 
Fed.  809,  41  C.  C.  A.  71;  Morgan  Co.  v.  Whittier  Co.  (C.  C.)  118 
Fed.  657 ;  Cohen  v.  Delavina  (C.  C.)  104  Fed.  946.  We  are  satisfied 
that  the  "Factory  Seal"  trade-mark,  when  printed  on  the  vivid  red 
background  and  applied  to  the  ends  of  a  cracker  or  biscuit  carton,  is 
an  infringement  of  the  "In-er  Seal"  trade-mark,  and  should  be  en- 
joined. 

It  is  submitted  that  the  decree  of  the  Circuit  Court  enjoining  the 
use  of  any  imitation  of  the  "In-er  Seal"  trade-mark  is  inconsistent 
with  the  order  of  this  court  reversing  the  first  part  of  Judge  Wanty's 
restraining  order  respecting  the  trade-mark.  But  Judge  Wanty's  or- 
der restrained  the  use  of  the  "Factory  Seal"  trade-mark  in  any  manner 
whatsoever  in  connection  with  biscuit  or  cracker  cartons,  while  the 
decree  of  the  Circuit  Court  provides  that  it  may  be  used  when  so  dif- 
ferentiated in  general  appearance  and  application  from  the  "In-er 
Seal"  trade-mark  as  not  to  be  calculated  to  deceive  the  ultimate  or- 
dinary purchaser.  So  that  in  affirming  this  decree,  it  is  not  neces- 
sary to  prohibit  the  use  in  any  manner  whatsoever  of  the  "Factory 
Seal"  trade-mark,  but  only  its  use  in  a  way  calculated  to  mislead  and 
deceive. 

But,  however  this  may  be,  the  case  is  now  before  us  upon  the  merits, 
which  we  have  carefully  examined,  and  we  are  satisfied  that  the  man- 
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ner  in  which  the  "Factory  Seal"  trade-mark  has  been  used  is  calcu- 
lated to  mislead  and  deceive,  and  constitutes  an  infringement  of  the 
"In-er  Seal"  trade-mark. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


(127  Fed.  122.) 

In  re  ROBBBR  (two  cases). 

ENTWISLB.  Petitioner. 

(drcnlt  Ck>iirt  of  Appeals,  Second  Circuit    December  8.  1903.) 

Nos.  35,  36. 

1  Baitkruptct—Powbrs  of  Oourt— Ambndmbn*     >f  Infobmaii  Claims. 

Courts  of  bankruptcy  have  the  usual  pow.  .*  of  courts  to  permit  am^id- 
ments,  and  where,  within  the  year  allowed  for  filing  claims,  papers  wei^ 
filed  by  certain  creditors,  signed  by  counsel,  but  unverified,  setting  oat 
their  claims,  and  asserting  a  lien  therefor  on  a  fund  due  the  bankrupt, 
which  claim  was  subsequently,  and  more  than  a  year  after  the  adjudica- 
tion, determined  adversely  to  them,  it  was  a  Intimate  exercise  of  such 
power  for  the  court  to  permit  the  papers  on  file  to  be  amended  and  verified 
to  conform  to  the  requirements  of  formal  claims. 

Petitions  to  Review  Orders  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

See  121  Fed.  444;  Id.  449,  57  C.  C.  A.  665. 

This  cause  comes  here  upon  two  petitions  to  review  orders  in  bank- 
ruptcy made  in  the  District  Court  .for  the  Eastern  District  of  New 
York.  The  orders  are  substantially  alike ;  one  being  in  favor  of  the 
Otto  E.  Reimer  Company,  and  the  other  in  favor  of  Louis  Bossert  & 
Son ;  both  concerns  being  creditors  of  the  bankrupt* 

T.  J.  Kenneson,  for  petitioner. 

J.  T.  Sackett,  for  respondent  in  No.  35. 

J.  Stuart  Ross,  for  respondent  in  No.  36. 

Before  LACOMBE  and  TOWNSEND,  Circuit  Judges. 

LACOMBE,  Circuit  Judge,  The  orders  sought  to  be  reviewed  ad- 
mitted the  above-named  creditors  to  participation  with  the  others,  and 
awarded  ttnjm  a  pro  rata  share  of  the  bankrupt's  estate.  Inasmuch 
as  Roeber  was  adjudged  a  bankrupt  September  13,  1901,  and  the  ap- 
plication for  the  order  sought  to  be  reviewed  was  not  made  until 
January,  1903,  it  was  resisted  by  the  trustee  as  being  barred  by  the 
provisions  of  the  bankrupt  act 

The  relevant  sections  are: 

"Sec.  57a.  Proof  of  claims  shall  consist  of  a  statement  under  oath,  in  writ- 
ing, signed  by  a  creditor,  setting  forth  the  claim,  the  consideration,  and 
whether  any  and  if  so  what  securities  are  held  therefor,  and  whether  any, 
and,  if  so  what  payments  have  been  made  thereon,  and  that  the  sum  claimed 
is  Justly  owing  from  the  bankrupt  to  the  creditor."  Act  July  1,  1898,  c.  541, 
30  Stat.  560  [U.  S.  Comp.  St  1901,  p.  3443]. 

"Sec.  57n.  Claims  shall  not  be  proved  against  a  bankrupt  estate  subsequent 
to  one  year  after  adjudication,"  etc.  80  Stat  661  [U.  S.  Oomp.  St  1901«  p. 
3444]. 


Digitized  by  VjOOQIC 


IN  RE  LYKAN.  123 

If  the  order  of  the  District  Court  had  undertaken  to  allow  the  filing 
of  a  claim  subsequent  to  September  13,  1902,  it  would  be  obnoxious  to 
the  prohibition  last  above  cited.  In  this  proceeding,  however,  the  two 
creditors  originally  claimed  each  to  have  a  lien  on  a  special  fund  due 
from  one  Louisa  Leiser  to  the  bankrupt.  The  District  Court  sustained 
their  claims  (121  Fed.  444),  but  this  court  reversed  the  District  Court 
'121  Fed.  449,  67  C.  C.  A.  665).  In  the  course  of  the  proceedings, 
and  on  March  10,  1902,  there  was  filed  in  the  District  Court  a  docu- 
ment inartificially  drawn  if  considered  as  a  "proof  of  claim,"  but  which 
contained  averments  that  there  was  due  and  owing  to  Louis  Bossert 
and  Son  the  sum  of  $2,985.13  for  materials  furnished  to  the  bankrupt 
in  the  erection  of  a  building  for  said  Leiser,  and  that  the  certain  sum 
of  money  then  paid  by  Leiser  into  court  was  security  therefor.  This 
document  was  signed  by  the  attorney  for  Louis  Bossert  &  Son,  but 
not  sworn  to.  It  contains  similar  averments  as  to  the  Otto  E.  Reimer 
Co.,  and  is  similarly  signed  by  them.  If  this  be  considered  a  claim, 
it  was  filed  in  time.  The  District  Court  has  now  allowed  this  docu- 
ment, which  already  contained  a  "statement  setting  forth  the  claim, 
the  consideration  therefor,  whether  any,  and  if  so  what  securities  arc 
held  therefor,  and  that  the  sum  claimed  is  owing  from  the  bankrupt 
to  the  creditor,"  and  which  is  signed  by  the  x:reditor,  to  be  amended 
so  as  to  conform  to  the  requirements  of  the  act;  thus  allowing  the 
addition  to  it  of  the  statement  that  no  payments  have  been  made  there- 
on (a  fair  and  natural  inference  from  the  original),  and  the  oath  of 
the  creditor. 

Bankruptcy  courts  have  the  usual  power  of  courts  of  justice,  upon 
motion  and  for  good  cause,  to  allow  amendments.  All  parties  were 
advised  of  the  claim  within  the  year.  There  is  no  dispute  that  the 
amount  claimed  is  justly  owing  from  the  bankrupt  The  amendment 
was  in  furtherance  of  justice,  and  within  a  legitimate  exercise  of  the 
power  of  amendment,  under  the  authorities.  In  re  Craft,  6  Blatchf. 
177,  Fed.  Cas.  No.  3,317;   In  re  Gallinger,  Fed.  Cas,  No.  5,202. 

Tlie  orders  of  the  District  Court  are  affirmed. 


<m  Fed.  123.) 

In  re  LYNAN  et  al. 

(Clrciilt  CJonrt  of  Appeals,  Second  Olrcalt    November  24,  1903.) 

No.  21. 

1  BAincBUPTCT— Obder  of  Adjudication— Rbvtbw  on  Appeal. 

If  an  adjudication  of  bankruptcy  is  supported  by  a  sufficient  allegation 
and  proof  of  an  act  of  bankruptcy,  it  cannot  be  set  aside  on  appeal  be- 
cause other  acts  alleged  were  neither  properly  pleaded  nor  sufflciently 
proved. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 
William  G.  Low,  for  appellant  Home  Life  Ins.  Co. 
Charles  H.  Hyde,  for  appellant  James  Shevlin. 
Jacob  Marks,  for  appellee. 
Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 
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PER  CURIAM.  We  cannot  review  the  order  of  adjudication 
entered  June  23,  1902,  for  the  reason  that  it  is  conceded  on  all  sides 
that  the  order  was  properly  made  and  entered.  Even  if  it  be  true, 
as  contended  by  the  appellants,  that  certain  other  alleged  acts  of 
bankruptcy  were  not  properly  pleaded  and  proved,  the  fact  is  wholly 
immaterial  upon  this  appeal.  It  is  enough  that  sufficient  was  alleged 
and  proved  to  warrant  the  adjudication. 

We  cannot  review  the  order  restraining  the  referee  in  the  par- 
tition proceedings  in  the  state  court  from  paying  over  the  fund  in 
his  hands,  for  the  reason  that  neither  the  order  nor  the  papers  upon 
which  it  was  granted  are  before  us.  Moreover,  the  record  fails  to 
show  a  sufficient  notice  of  appeal  from  this  order.  Were  the  question 
properly  here,  and  were  the  injunction  in  the  form  as  stated  by  coun- 
sel, it  is  not  likely  that  we  would  feel  called  upon  to  disturb  it.  It 
would  seem  to  be  for  the  interest  of  all  concerned  that  the  fund  should 
remain  intact  until  it  is  determined  to  whom  it  belongs. 

It  was  clearly  the  duty  of  the  District  Judge  to  prevent  the  fund 
from  being  dissipated  pending  proceedings  to  determine  who  is  its 
lawful  owner. 

The  order  of  adjudication  is  affirmed,  with  costs. 


(127  Fed.  124.) 

In  re  GROETZINGER  &  SONS. 

(Clrciilt  Court  of  Appeals,  Third  Circuit    October  12,  1903.) 

Nos.  23, 25. 

1   Bankroptcy— Bale  of  Real  Estate— Distbibution  of  Proceeds— Modb  of 
Review. 

The  distribution  of  the  proceeds  of  a  sale  of  real  estate  made  by  a 
trustee  in  bankruptcy  is  reviewable  by  the  Circuit  Court  of  Appeals  by 
petition  for  review,  and  not  by  appeal. 

2.  Same— Tim  p.. 

Since  there  is  no  express  statutory  limitation  or  rule  of  court  fixing 
the  time  within  which  a  petition  for  review  of  an  order  in  bankruptcy 
^may  be  filed,  the  fact  that  such  petition  is  not  filed  within  six  months  is 
not  conclusive  ground  for  dismissaL 

8    Same— Delay— Excuse. 

Where,  after  the  making  of  an  order  for  the  distribution  of  the  pro- 
ceeds of  the  sale  of  a  bankrupt's  real  estate,  the  books  of  the  bankrupt 
disappeared  without  fault  on  the  part  of  petitioners  for  a  review  of  the 
order,  and  could  not  be  found,  and  the  trial  Judge  made  two  orders  en- 
larging the  time  for  fiiing  the  record  in  the  Circuit  Court  of  Appeals,  such 
fact  afforded  a  reasonable  excuse  for  the  petitioners*  failure  to  file  their 
petition  for  review  within  six  months. 

Sur  Motions  to  Dismiss  Appeal  and  Petition  for  Review. 
See  no  Fed.  366. 

H.  Merian  Allen,  Edward  L.  Perkins,  and  William  Scott,  for  the 
motions. 
George  W.  Guthrie  and  Walter  Lyon,  opposed. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 
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PER  CURIAM.  The  appeal  and  the  petition  for  review  relate  to 
the  same  matter,  namely,  the  distribution  of  the  proceeds  of  the  sale 
of  real  estate  made  by  the  trustee  in  bankruptcy. 

1.  We  are  of  the  opinion  that  the  case  does  not  involve  a  judg- 
ment or  decree  reviewable  by  appeal,  but  that  the  appropriate  procedure 
in  this  court  is  a  petition  for  review.  We  therefore  sustain  the 
objection  that  an  appeal  does  not  lie,  and  on  that  ground  only  we 
disihiss  the  appeal. 

2.  The  groimd  upon  which  the  motion  to  dismiss  the  petition  for 
review  rests  is  that  the  petition  was  not  filed  within  six  months  after 
the  entry  of  the  decree  which  the  petitioners  seek  to  have  reviewed. 
But,  as  was  said  by  the  Circuit  Court  of  Appeals  of  the  Second  Cir- 
cuit, in  overruling  a  similar  motion  (In  re  New  York  Economical 
Printing  Company,  io6  Fed.  839,  45  C.  C.  A.  665),  neither  the  bank- 
rupt act  nor  any  rule  of  court  limits  the  time  within  which  a  peti- 
tion for  review  in  bankruptcy  may  be  filed.  We  think  that  ordinarily 
b^  analogy  such  petition  ought  to  be  filed  within  the  period  of  six 
months  allowed  by  the  act  of  March  3,  1891  (chapter  517,  §  11,  26 
Stat.  829  [U.  S.  Comp.  St.  1901,  p.  552]),  for  an  appeal  in  other 
cases.  In  the  absence,  however,  of  an  express  statutory  limitation 
or  rule  of  court,  we  are  not  willing  to  hold  that  there  is  any  absolute 
rule  on  the  subject.  It  appears  from  the  certificate  of  the  clerk 
of  the  District  Court,  and  otherwise,  that  important  evidence,  to  wit, 
the  books  of  the  bankrupt,  without  fault  on  the  part  of  these  peti- 
tioners, had  disappeared  and  could  not  be  found,  and  that  the  judge 
below  made  two  orders  enlarging  the  time  for  filing  the  record  in 
this  court.  Those  orders,  it  is  true,  were  made  with  reference  to  the 
appeal.  Yet,  upon  the  facts  appearing,  we  think  a  reasonable  exctise 
is  shown  for  the  delay  in  filing  the  petition  for  review. 

We  therefore  deny  the  motion  to  dismiss  the  petition  of  review. 


(127  Fed.  819.) 

NATIONAL  R.  CO.  OF  MEXICO  v.  O'LEAJRT. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  9,  1901) 

No.  1,28a 

On  Rehearing. 

For  former  opinion,  see  126  Fed.  363,  61  C.  C.  A,  562. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  We  find  nothing  in  the  reasons  presented  for  a 
rehearing  to  make  us  doubt  the  correctness  of  the  decision  heretofore 
rendered,  and  the  rehearing  is  denied. 
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(177  Fed.  819.) 

BVARDSLEY  v.  CITY  OP  LAMPASAS. 

(Circuit  Court  of  Appeals.  Fifth  Circuit    November  23,  1903.) 

No.  1.261. 

1.   SUBROOATION—PURCHASB  OF  BONDS— EQUITIES  OT  ORIGINAL  HOLDBKS. 

A  purchaser  of  municipal  bonds  in  the  open  market  is  a  volunteer, 
who  is  not  subrogated  to  special  equities  which  may  have  existed  in  favor 
of  the  original  holders. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas. 

Ben  B.  Cain  and  J.  C.  Chamberlain,  for  appellant. 

Robt.  G.  West,  Thos.  B.  Cochran,  and  Walter  Acker,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  Whatever  may  have  been  the  equity  existing  in 
favor  of  the  original  purchasers  of  the  school  bonds  in  question  from 
the  city  of  Lampasas,  we  are  clear  that  the  complainant  in  this  case 
was  a  volunteer,  and  from  his  purchase  in  open  market  no  subroga- 
tion  followed. 

The  decree  of  the  Circuit  Court  is  affirmed. 


(126  Fed.  962.) 

MORGAN  &  WRIGHT  T.  PENNSYLVANIA  RX7BBBR  CO. 

(Circuit  Oourt  of  Ai^peals,  Third  Circuit    December  7,  1906.) 

No.  9. 

1.  Patents— Infringement— Pneumatic  Tires. 

The  Morgan  &  Wright  patent.  No.  502,047,  for  a  pneumatic  ttre,  com- 
prising a  tubular  sheath  having  a  limits  split  or  opening  for  the  inser- 
tion and  removal  of  an  air-tube,  and  an  inclosed  removable  air-tube,  by 
the  language  of  the  specification  and  claims,  as  well  as  by  the  amend- 
ment of  the  latter  in  the  Patent  OflJce,  makes  the  essential  feature  of  the 
invention  the  peculiar  flattened  closed  end  portions  of  tlie  air-tube  which 
extend  beyond  the  inflatable  portion,  and  detachably  overlap  the  same 
when  placed  within  the  sheath,  so  as  to  be  clasped  thereby,  and  held  by 
pressure  against  the  wall  of  the  sheath  when  the  tube  is  inflated,  form- 
ing a  practically  continuous  air-cushion;  and  the  patent  is  not  infringed 
by  a  structure  which  lacks  such  feature. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

The  following  is  the  opinion  of  Buffington,  District  Judge,  in  the 
Circuit  Court: 

This  is  a  bill  in  equity  brought  by  Morgan  A  Wright  against  the  Penn- 
sylvania Rubber  Company  for  alleged  infringement  of  claims  3,  5,  6,  7,  and 
8  of  patent  No.  502,047,  granted  July  25,  1SU3,  for  a  pneumatic  tire.    As  the 
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case  turns  on  infringement  we  assnme  the  validity  of  the  patent.  The  tir» 
described  in  the  patent  consists  of  a  noneontinuons  inflatable  air-tube  in- 
0erted  through  a  limited  opening  into  a  continuous  noninflatable  sheath.  The 
distinctiye  feature  of  this  tube-tire  is  its  closure.  Mechanically,  this  is  done 
by  flattening  or  closing  its  end  portions  outward  from  the  closure  line,  and 
Tulcanizing  the  tube  "so  as  to  practically  unite  the  meeting  sides  of  each 
flattened  end  as  one  solid  piece."  The  object  of  this  flattened-end,  solid  piece, 
extension- joint  structure,  as  contrasted  with  simply  closing  the  tube  at 
terminal  points,  is,  as  stated  by  the  patent,  threefold.  The  first  is  the  joint- 
strength  thereby  secured.  "By  flattening  and  closing  the  end  portions  of  the 
air-tube  as  aforesaid,  we  tfdapt  them  to  withstand  leakage  under  the  strain 
of  inflation,  since,  in  place  of  simply  closing  the  tube  at  terminal  points,  we 
permanently  unite  its  opposite  walls  along  the  end  portions  of  the  tube,  which 
miion  extends  back  some  distance  from  the  terminals  of  the  structure,  and 
render  such  flattened  portions  practically  solid."  The  second  is  the  automatic 
re-enforcement  of  such  joint  when  inflated  in  a  sheath,  from  being  clamped 
against  the  sheath  wall  by  its  own  inflatable  end.  **This  arrangement  also 
permits  us  to  lap  the  flattened  end  portions  of  the  tube  upon  its  inflatable 
portions,  which  latter,  when  inflated,  will  clamp  the  flattened  end  portions 
against  the  inner  wall  of  the  sheath,  thereby  firmly  holding  them,  and  avoid- 
ing any  and  all  displacement  during  service,  and  effectively  securing  the  tube 
against  leakage."  Third,  the  overlapping  of  the  solid  ends  and  the  inflatable 
end  portions  of  the  tire  unite  to  make  a  practically  solid,  continuous  tube; 
the  flattened  end  portions  being  forced  into  tube  shape  by  the  sheath  walls 
and  the  inflated  tube  end,  while  the  abutting  or  opposing  inflatable  ends  of 
the  tube  make  a  flexible,  diagonally  arranged  partition.  "The  flattened 
tenninals,  a',  of  the  air-tube  shown  in  said  Figs.  5  and  6,  lap  to  some  extent 
the  inflatable  end  portions  of  the  tube,  and  hence  when  the  tube  is  inflated, 
the  transversely  flattened  end  portions  of  the  tul)e  will  be  pressed  and  firmly 
held  agaipst  the  inside  wall  of  the  sheath,  and,  when  thus  held  against  the 
transversely  circular  or  curved  inner  wall  of  the  sheath,  the  said  flattened 
ends  of  the  air-tube  will  be  caused  by  the  internal  pressure  to  partake  of  the 
transrerse  curvature  of  the  wall  of  the  sheath,  and  thereby  lie  close  to  the 
same,  and  occupy  but  very  little  space.  •  •  •  The  tube  thus  inflated  will 
have  the  practical  effect  of  a  continuous  tube,  since  the  abutting  or  opposing 
lapping  inflatable  portions  of  the  tube,  as  at  a',  will  be  pressed  closely  to- 
gether by  the  confined  body  of  air,  and  will  lie  within  the  sheath,  so  as  to 
form  a  fiexible  diagonally  arranged  partition,  which  will  in  no  wise  interfere 
with  the  general  elasticity  of  the  inflated  tire." 

An  examination  of  the  specifications,  drawings,  and  proceedings  in  the 
Patent  OfiSce  shows  that  the  solid  flattened  end  was  a  distinctive  feature  of 
the  inyention  urged  in  securing  the  patent  Not  only  do  we  find  the  element 
of  a  flattened  end  portion  carried  into  each  claim  here  involved,  but  it  was 
Inserted  after  rejetrtion,  and  its  presence  urged  as  a  ground  for  a  patent 
grant  A  division  examiner  said:  "The  gist  of  the  rejected  claims  Is  an  air- 
tube  with  overlapping  flattened  ends;"  and  the  examiner  in  chief:  **The  ob- 
ject aimed  at  and  secured,  by  flattening  the  ends  of  the  air-tubes,  is  to  af- 
ford means  for  tightly  and  reliably  closing  them  prior  to  inflating,  and  adapt- 
ing them,  when  the  tire  is  Inserted  in  the  sheath  to  overlap,  so  that  the  flat 
ends  will  each  rest  upon  a  portion  of  the  tube  which  expands  on  inflation, 
and  preserves  a  perfectly  cylindrical  form."  Having  obtained  the  patent 
after  inserting  this  limitation  in  the  claim,  the  patentees  cannot  ask  for  a 
construction  as  broad  as  the  claim  prior  to  such  limitation.  Knapp  v.  Morss, 
150  U.  a  221,  14  Sup.  Ct  81,  37  L.  Ed.  1059.  Such  being  the  case,  it  is  clear 
to  us  no  infringement  is  here  shown*  The  respondent  has  no  flattened  end, 
and  no  closure  by  flattened  end.  Its  closure  is  wholly  terminal,  in  that  the 
tire  is  inflated  to  its  extreme  end.  To  say  that  the  respondent  strengthens  and 
re-enforces  such  closure,  and  therefore  infringes  the  patent,  is  to  beg  the 
question.  True,  it  does  strengthen  and  re-enforce  such  closure,  but  it  is  by 
attaching  to  the  inflated  portion  behind  it  This  is  re-enforcement  of  a  dif- 
ferent type  from  the  patent.  The  latter  was  not  granted  a  claim  for  any 
re-enforced  closure,  but  for  a  closure  re-enforced  by  flattened  ends.  By  the 
grant  of  the  patent  the  door  was  not  closed  to  all  Improvement  in  this  line. 
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To  our  mind,  the  respondent  has  found  a  different  mode  of  closure,  and  such 
mode  is  not  by  a  flattened  end. 

When  the  patentees,  speaking  by  their  counsel,  said,  in  urging  the  grant 
of  this  patent:  "In  order  to  effectively  close  the  ends  of  this  light  and  com- 
paratively delicate  structure,  the  end  portions  of  the  tube  are,  prior  to  vul- 
canization, flattened  down;  and,  with  a  view  of  so  expressing  such  flattening 
as  to  satisfy  the  examiner  that  applicants  desire  to  cover  only  what  they 
have  invented,  they  have,  in  each  of  the  above  claims,  defined  the  flattening 
as  a  transverse  flattening,  since,  by  taking  a  section  transversely  through  the 
end  portion  of  the  tube,  it  will  be  found  to  be  flattened  transversely.  Appli- 
cants have  also  particularly  specifled  the  fact  that  the  end  portions  of  the 
tube  are  thus  transversely  flattened.  By  such  arrangement  a  sufficient  por- 
tion of  the  tul>e  is  flattened  down  and  closed  to  resist  all  liability  of  rupture 
when  the  tube  is  inflated" — they  must  be  held  to  have  meant  what  they  then 
said.  Presumably,  the  patent  authorities  regarded  their  invention  as  the^ 
patentees  thus  construed  it,  and  granted  the  patent  accordingly.  Now,  the 
specification,  the  drawings,  and  the  Patent  Office  proceedings  make  it  clear 
that  the  flattened  end  disclosed  was  one  beyond^  and  not  within,  the  line  of 
closure.  If  the  patentees  had  in  view  a  claim  for  an  inflatable  tapering  end, 
or  flattening  gradually  to  a  closure  at  the  terminal  of  the  tube,  they  neither 
disclosed  such  invention,  nor  were  granted  such  claim.  The  invention  dis- 
closed is  not  that  of  a  flattening  end  on  the  inflatable  side  of  the  closure  line, 
but  of  a  flattened  end  on  the  noninfla table  side  thereof.  To  hold  this  re- 
spondent guilty  of  infringement  would  be  to  expand  by  judicial  construction 
these  claims  to  cover  what  the  patentees  did  not  disclose,  and  impliedly  dis- 
claimed by  acceptance  of  claims  with  the  self -imposed  limitation  of  flattened 
ends. 

Let  a  decree  be  drawn  dismissing  the  bill. 

Thomas  B.  Kerr,  for  appellant. 

J.  C.  Sturgeon  and  George  H.  Christy,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges, 

DALLAS,  Circuit  Judge.  Suit  was  brought  in  the  Circuit  Court 
by  bill  of  complaint  wherein  Morgfan  &  Wright  (complainants  and 
appellants)  charged  the  Pennsylvania  Rubber  Company  (defendant 
and  appellee)  with  infringement  of  several  of  the  claims  of  letters 
patent  No.  502,047,  dated  July  25,  1893,  granted  to  Fred  W.  Morgan 
and  Rufus  Wright,  for  a  pneumatic  tire.  The  claims  referred  to  arc 
as  follows : 

"(3)  An  inflatable  tire-tube  having  transversely  flattened  closed  end  por- 
tions, substantially  as  described." 

**(5)  A  hollow  or  pneumatic  tire  comprising  an  inflatable  tube  confined 
within  a  sheath,  and  having  closed  transversely  flattened  end  portions,  sub- 
stantially as  described. 

*'(G)  A  hollow  or  pneumatic  tire  comprising  an  inflatable  tube  having 
flattened  closed  end  portions,  and  conflned  within  a  sheath,  the  flattened  end 
portions  of  said  tube  being  arranged  to  overlap  the  inflatable  portion  of  the 
tube,  substantially  as  deRcribed. 

**(7)  A  hollow  or  pneumatic  tire  comprising  a  tubular  sheath  having  a  lim- 
ited split  or  opening  for  the  insertion  and  removal  of  an  air-tube,  and  an  air- 
tube  having  flattened  end  [)ortions  and  conflned  within  the  sheath,  and  hav- 
ing its  flattened  end  portions  removably  held  between  the  sheatii  and  the 
inflatable  portions  of  the  air-tube,  substantially  as  set  forth. 

"(8)  A  hollow  or  pneumatic  tire  comprising  a  tubular  sheath  having  a  lim- 
ited opening  for  the  insertion  and  removal  of  the  air-tul)e,  an  air-tube  con- 
flned within  the  sheath,  and  having  flattened  end  portions,  and  a  shield  or 
layer  arranged  between  the  said  opening  and  the  inclosed  air-tube,  substan- 
tially as  described**' 
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The  court  below  found  that  the  charge  of  infringement  had  not 
been  sustained.  Was  that  finding  correct  ?  This  is  the  determinative 
question,  and  for  its  solution  nothing  is  needful  but  that  the  sub- 
ject-matter and  scope  of  the  claims  in  controversy  shall  be  distinctly 
defined  and  rightly  determined ;  and,  to  this  end,  the  language  of  the 
claims  themselves,  the  patent  as  a  whole,  and  the  proceedings  in  the 
Patent  Oflfice,  have  had  our  careful  consideration. 

Each  of  the  claims  in  suit — indeed,  every  claim  of  the  patent — 
calls  for  a  construction  of  tire-tube  having  flattened  closed  end  por- 
tions ;  and  the  natural  inference  from  this  reiteration,  that  these  flat- 
tened closed  end  portions  were  regarded  by  the  patentees  as  of  the 
essence  of  their  invention,  the  specification,  to  which  we  now  turn, 
seems  fully  to  sanction  and  confirm.  The  invention  is  designated 
as  an  "improvement  in  pneumatic  tires,"  the  "prominent  objects"  of 
which  are  said  to  be — 

"To  close  the  ends  of  the  air-tube  in  a  simple  and  reliable  way;  to  permit 
the  ready  arrangement  of  the  air-tnbe  within  a  sheath  imving  a  limited 
opening;  to  likewise  permit  the  ready  removal  of  the  air-tube  from  a  sheath 
of  the  character  aforesaid,  and  at  the  same  time  to  so  arrange  the  air-tube 
witliin  the  sheath  that,  notwithstanding  its  closed  end  portions,  it  shall  form 
a  conthiuous  air-cushion,  wWch,  although  capable  of  separation,  will  during 
service  be  practically  held  together  as  a  single  tube,  incapable  of  separation 
at  the  joint;  also  to  so  close  and  arrange  the  ends  of  the  air-tube  as  to  avoid 
strain  and  leakage  at  its  said  ends  as  a  result  of  inflation  and  service." 

Then,  after  stating  how  the  air-tube  may  be  formed,  and  saying, 
among  other  things,  "We  flatten  and  close  its  end  portions  *  *  * 
so  as  to  practically  unite  the  meeting  sides  of  each  flattened  end  as 
one  solid  piece,"  the  specification  continues  thus : 

•*•  *  •  After  thus  introducing  the  air-tube  within  the  sheath,  we  lap 
the  closed  flat  end  portions  of  the  air-tube  upon  the  inflatable  portions  of  said 
tnbe,  and,  after  preferably  placing  a  suitable  layer  of  canvas  or  any  suitable 
ruaterial  between  the  air-tube  and  the  split  or  opening  in  the  sheath,  we  suit- 
ably close  said  split  or  opening.  Whenever  repair  of  the  air- tube  becomes 
necessary,  the  air-tube  can  be  deflated,  the, sheath  opened,  and  the  air-tube 
drawn  out  through  the  opening  in  the  sheath,  which  said  operation  can  be 
easily  performed,  since  the  lapping  end  portions  of  the  air-tube  are  separable 
from  one  another. 

"By  flattening  and  closing  the  end  portions  of  the  air-tube  as  aforesaid,  we 
adapt  them  to  withstand  leakage  under  the  strain  of  inflation,  since,  in  place 
of  simply  closing  the  tube  at  terminal  points,  we  permanently  unite  its  op- 
posite walls  along  the  end  portions  of  the  tube,  which  union  extends  back 
some  distance  from  the  terminals  of  the  structure,  and  render  such  flattened 
portions  practically  solid.  This  arrangement  also  permits  us  to  lap  the  flat- 
tened end  portions  of  the  tube  upon  its  inflatable  portions,  which  latter,  when 
inflated,  will  elamp  the  flattened  end  portions  against  the  inner  wall  of  the 
sheath,  thereby  firmly  holding  them,  and  avoiding  any  and  all  displacement 
during  service,  and  effectively  securing  the  tube  against  leakage.     •    ♦    • 

^The  air-tube,  A,  Fig.  1,  can  be  formed  In  any  suitable  way  and  of  any  de- 
sired material,  but  Is  preferably  made  of  unvulcanized  sheet  rubber.  The 
ends  of  the  tube  can  be  flattened,  as  at  a,  in  any  desired  manner,  such  as  by 
rolling  down  the  same,  or  by  subjecting  them  to  the  pressure  of  cjamping  or 
pressing  devices.  When  made  of  unvulcanized  rubber,  It  is  preferably  vul- 
canized after  Its  ends  have  been  flattened;  and  in  such  case  we  have  found 
It  advantageous  to  subject  Its  flattened  ends  to  compression  during  vulcaniza- 
tion, 80  as  to  insure  perfect  union.  To  such  end,  therefore,  we  have  shown 
clips  or  clamps,  B,  which  can  be  employed  to  compress  the  flattened  ends  of 
the  tube  during  yulcauization,  and  which  can  be  used  in  the  first  instance  to 
62  C.C.A.— 9 
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thus  flatten  the  tube  ends.  The  flattened  ends  of  the  tube  will,  however^ 
unite  by  vulcanization  without  such  pressure,  and  hence  we  do  not  limit  our- 
selves to  the  same.  As  another  way,  we  can  flatten  the  ends  of  the  tube,  and 
unite  the  opposing  flattened  sides  of  its  said  ends  by  cement,  and  in  fact  we 
have  so  made  them  with  good  results.  Broadly  considered,  therefore,  we  can 
flatten  the  ends  by  any  suitable  means,  and  unite  the  same  by  vulcanization* 
or  by  cementing,  or  by  any  mechanical  device  suitable  for  the  purpose;  but, 
as  a  matter  of  further  and  special  improvement,  we  flatten  the  ends  of  the 
tube,  and  unite  the  same  by  vulcanization,  and  in  such  case  we  flrst  construct 
the  tube  with  unvulcanized  rubber,  which  will  unite  by  vulcanization,  and, 
by  thus  forming  the  air-tube,  its  flattened  ends  will  be  rendered  solid  and 
permanently  closed.  The  air-tube  thus  formed  can  then  be  placed  within 
any  suitable  tire-sheath,  and  the  end  portions  of  the  tube  can  be  lapped  so 
that,  when  the  tube  is  inflated,  it  will,  in  effect,  form  a  continuous  tube,  as 
illustrated  in  Figs.  5  and  6,  wherein  A  indicates  the  air-tube  arranged  within 
a  sheath,  G,  and  understood  to  be  in  an  inflated  condition.  By  sudb  arrange- 
ment the  flattened  ends,  a,  of  the  air-tube  lap  the  inflatable  end  portiond  of 
the  tube,  and,  owing  to  their  flattened  condition,  occupy  but  little  room,  and 
do  not  interfere  with  the  inflation  of  the  tire.  Further  important  advantages 
of  such  arrangement  are  that  the  tube  can  be  readily  and  economically  made, 
and  that  it  can  be  easily  introduced  into  a  tubular  sheath  having  only  a  short 
slit,  c,  as  an  opening  through  which  access  can  be  had  to  the  interior  of  the 
sheath.    •    •    • 

"The  flattened  terminals,  a,  of  the  air-tube  shown  in  said  Figs.  5  and  6, 
lap  to  some  extent  the  inflatable  end  portions  of  the  tube,  and  hence,  when 
the  tube  is  inflated,  the  transversely  flattened  end  portions  of  the  tube  will 
be  pressed  and  firmly  held  against  the  inside  wall  of  the  sheath,  and,  when 
thus  held  against  the  transversely  circular  or  curved  inner  wall  of  the  sheath, 
the  said  flattened  ends  of  the  air-tube  will  be  caused  by  the  internal  pressure 
'  to  partake  of  the  transverse  curvature  of  the  wall  of  the  sheath,  and  thereby 
lie  close  to  the  same  and  occupy  but  very  little  space,  it  being  seen  that  the 
space  occupied  by  the  flattened  end  of  the  tube  is  simply  proportional  to  the 
thickness  of  the  said  flattened  end,  a,  and  hence  the  thinner  the  air-tube, 
the  thinner  will  be  such  flattened  end.  The  tube  thus  inflated  will  have  the 
practical  effect  of  a  continuous  tube,  since  the  abutting  or  opposing  lapping 
inflatable  portions  of  the  tube,  as  at  ^',  will  be  pressed  closely  together  by  the 
confined  body  of  air.  and  will  lie  within  the  sheath,  so  as  to  form  a  flexible 
diagonally  arranged  partition,  which  will  in  no  wise  Interfere  with  the  gen- 
eral elasticity  of  the  inflated  tire.  Should  repairs  of  the  air-tube  become  nec- 
essary, it  can  be  deflated,  and,  owing  to  the  separability  of  the  ends,  it  can 
easily  be  removed  through  an  adjacent  opening  in  the  sheath.  In  this  rela- 
tion, the  sheath  having  a  short  opening,  and  the  air-tube  having  separately 
closed  ends,  and  arranged  with  its  end  portions  abutting  against  and  lapping 
one  another  as  shown,  becomes  a  further  special  feature  of  improvement;  it 
being  obvious  that  an  air-tube  having  permanently  joined  ends  could  not  be 
thus  removed  through  such  opening  in  the  sheath,  and  that,  in  order  to  re- 
move a  tube  having  permanently  united  ends,  it  would  become  necessary  to 
split  the  sheath  along  its  entire  length. 

**The  hereinbefore  described  mode  of  flattening  the  ends  of  the  tube,  and 
vulcanizing  the  same  so  as  to  render  said  ends  solid,  forms  a  feature  of  im- 
provement which  is  also  preferably  embodied  in  the  foregoing  described  way 
of  arranging  the  tube  within  the  sheath,  although,  for  the  broader  purposes 
of  such  arrangement,  we  may  flatten  the  ends  of  the  tube,  and  unite  the  op- 
posing flattened  sides  of  the  same  by  cement  or  otherwise." 

The  frequency  and  particularity  with  which  the  flattened  closed 
end  portions  are  referred  to  in  the  foregoing  extracts  make  it  evi- 
dent that  they  were  considered  by  the  patentees  to  be  the  especially 
characteristic  feature  of  their  invention,  and  that  they  do  in  fact 
He  at  the  root  of  all  that  is  disclosed  for  attainment  of  its  objects 
is  apparent.  It  is  by  them  that  the  air-tube  is  closed  in  a  simple 
and  reliable  way,  and  its  ready  arrangement  within  a  sheath  having  a 
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Kmited  opening  is  provided  for;  and,  more  especially,  it  is  by  them 
that  the  tube  is  made  capable  of  arrangement  within  the  sheath,  "so 
that,  notwithstanding  its  closed  end  portions,  it  shall  form  a  con- 
tinuous air-cushion,  which,  although  capable  of  separation,  will  dur- 
ing service  be  practically  held  together  as  a  single  tube,  incapable 
of  separation  at  the  joint."  There  can  be  no  doubt  of  the  importance 
of  the  part  assigned  to  these  flattened  end  portions  in  this  arrange- 
ment, for  says  the  specification : 

"After  thus  Introducing  the  air-tube  within  the  sheath,  we  lap  the  closed 
flat  end  portions  of  the  air-tube  upon  the  inflatable  portions  of  said  tube." 
And  again:  'Tbis  arrangement  also  permits  us  to  lap  the  flattened  end  por- 
tions of  the  tube  upon  its  inflatable  portions,  which  latter,  wben  inflated,  will 
damp  the  flattened  end  portions  against  the  inner  wall  of  the  sheath,  thereby 
firmly  holding  them  and  avoiding  any  and  all  displacement  during  service." 

Nothing,  we  think,  could  be  clearer  than  this  statement.  It  point- 
edly differentiates  the  flattened  end  portions  from  the  inflatable  por- 
tions, and  it  lucidly  explains  how  these  two  quite  distinct,  but  both  es- 
ential,  parts  are  made  to  form  a  joint  incapable  of  separation.  ^  But 
the  meaning  of  this  descriptive  language  is  put  beyond  possibility 
of  question  by  the  drawings,  one  of  which  we  here  reproduce. 


^^  ,7. 
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From  this  figure  it  will  be  seen,  as  is  stated  in  the  specification,  that 
the  flattened  terminals,  a,  of  the  air-tube  lap  to  some  extent  its  in- 
flatable end  portions,  and  hence,  when  the  tube  is  inflated,  the  trans- 
versely flattened  end  portions  of  the  tube  will  be  pressed  and  firmly 
held  against  the  inside  wall  of  the  sheath.  It  is  also  said,  it  is  true, 
that : 

"The  tube  thus  inflated  will  have  the  practical  effect  of  a  continuous  tube, 
since  the  abutting  or  oppoBing  lapping  Inflatable  portions  of  the  tube,  as  at 
a',  will  be  pressed  closely  together  by  the  confined  body  of  air,  and  will  He 
within  the  sheath  so  as  to  form  a  flexible  diagonally  arranged  partition,  which 
will  in  DO  wise  interfere  with  the  general  elasticity  of  the  inflated  tire." 

But  the  reference  here  made  to  "abutting  or  opposing  lapping  in- 
flatable portions"  neither  conflicts  with  nor  modifies  the  positive  and 
unmistakable  direction  of  the  specification,  "to  lap  tht  flattened  end 
pai'tioTis  of  the  tube  upon  its  inflatable  portions,"  so  that  the  latter, 
when  inflated,  will  "clamp**  the  former.  The  abutting  or  opposing 
lapping  of  the  inflatable  portions  contributes  nothing  to  the  clamp- 
ing. It  is  the  "practical  effect"  of  it.  The  lapping  in  the  one 
case  is  not  the  same  sort  of  lapping  as  in  the  other.  In  the  one  the 
flattened  end  portions  are  lapped  **upon"  the  inflatable  portions,  and, 
if  this  were  not  done,  no  clamping  eflFect  would  be  secured.  In  the 
other  the  "abutting  or  opposing"  portions  are  merely  "pressed  close- 
ly together  *  *  *  so  as  to  form,"  not  a  clamp,  but  "a  flexible 
diagonally  arranged  partition  which  will  in  no  wise  interfere  with  the 
general  elasticity  of  the  inflated  tire,"  but  which  has  nothing  what- 
ever to  do  with  holding  the  parts  together.  The  drawing  which  has 
been  reproduced  makes  this  perfectly  obvious.  It  shows  the  flat- 
tened ends,  a,  overlapping  a  portion  of  the  inflated  tube,  and  by  it 
held  against  the  sheath,  whereas  the  diagonal  partition,  a',  is  shown 
simply  as  the  line  of  contact  between  abutting  or  opposing  and  close- 
ly pressed  together  inflated  portions. 

That  the  scope  of  these  claims  is  determinable  by  attentive  con- 
sideration of  the  terms  of  the  patent  itself  we  think  has  been  made 
manifest;  but  as  the  understanding  of  them  to  which  such  con- 
sideration has  brought  us  is  quite  impressively  confirmed  by  the  pro- 
ceedings in  the  Patent  Oflice,  they,  perhaps,  should  not  be  left  un- 
noticed. We  need  not,  however,  refer  to  all  the  pertinent  and  per- 
suasive portions  of  the  file  wrapper  and  contents.  It  will  suffice  to 
mention  that  it  appears  that  pending  their  application  the  applicants, 
in  response  to  objections  interposed  by  the  examiner,  amended  their 
original  claims :  By  striking  out  claim  6,  viz.,  "(6)  a  hollow  or  pneu- 
matic tire  comprising  an  inflatable  tube  confined  in  a  sheath,  and  ar- 
ranged therein  with  lapj)ing  end  portions^  substantially  as  set  forth." 
By  amending  claim  7,  which  read,  "(7)  A  hollow  or  pneumatic  tire  com- 
prising an  inflatable  tube  confined  within  a  sheath,  and  having  closed 
lapping  ends  substantially  as  described,"  so  as  to  read :  "(5)  A  hol- 
low or  pneumatic  tire  comprising  an  inflatable  tube  confined  within 
a  sheath,  and  having  closed  flattened  end  portionSy  substantially  as 
described."  By  amending  claim  8,  which  read,  "(8)  A  hollow  pneu- 
matic tire  comprising  an  inflatable  tube  having  flattened  closed  ends 
and  confined  within  a  sheath,  the  end  portions  of  said  tube  being  ar- 
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ranged  to  overlap,  substantially  as  described,"  so  as  to  read,  "(6)  A 
hollow  or  pneumatic  tire  comprising  an  inflatable  tube  having  flat- 
tened closed  end  portions^  and  confined  within  a  sheath,  tht  flattened 
end  portions  of  said  tube  being  arranged  to  overlap  the  imflAxMble  par- 
Horn  of  the  tube^  substantially  as  described."  By  amending  claim 
9,  which  read :  "(9)  A  hollow  or  pneumatic  tire  comprising  a  tubu- 
lar sheath  having  a  limited  split  or  opening  for  the  insertion  and 
removal  of  an  air-tube,  and  an  air-tube  having  lapping  end  portions 
and  confined  within  a  sheath,  and  having  its  lappina  end  portions 
separable  from  one  another,  substantially  as  set  forth,'  so  as  to  read, 
"(7)  A  hollow  or  pneumatic  tire  comprising  a  tubular  sheath  having 
a  limited  split  or  opening  for  the  insertion  and  reijioval  of  an  air-tube, 
and  an  air-tube  having  flattened  end  portions,  and  confined  within  a 
sheath,  and  having  its  fattened  end  portions  removably  held  fe^- 
tween  the  sheath  a/rid  the  vnflMahle  portion  of  the  air-tybe^  substantial- 
ly as  set  forth."  By  amending  claim  10,  which  read,  "(10)  A  hollow 
or  pneumatic  tire  comprising  a  tubular  sheath  having  a  limited  open- 
ing for  the  insertion  and  removal  of  an  air-tube,  an  air-tube  con- 
fined within  the  sheath  and  having  lapping  ends^  and  a  shield  or  layer 
arranged  between  the  said  opening  and  the  enclosed  air-tube,  sub- 
stantially as  described,"  so  as  to  read,  "(8)  A  hollow  or  tubular  tire 
comprising  a  tubular  sheath  having  a  limited  opening  for  the  inser- 
tion and  removal  of  an  air-tube,  an  air-tube  confined  within  the 
sheath,  and  having  flattened  end  portions^  and  a  shield  or  layer  ar- 
rpnged  between  the  said  opening  and  the  inclosed  air-tube,  substan- 
tially as  described." 

It  is  not  necessary  to  advert  to  the  communications  between  the 
Patent  Ofllice  and  the  applicants,  which  accentuate  the  significance  of 
these  amendments.  They  speak  for  themselves,  and  they  tell  us — 
plainly,  we  think — ^that  the  patent  which  they  concerned  was  granted 
and  accepted  upon  the  mutual  understanding  that  the  novelty  and 
utility  of  the  invention  to  which  it  related  resided  chiefly,  if  not  solely, 
in  the  peculiar  flattened  end  portions  which  finally  were  specifically 
and  distinctively  described.  We  have  italicized  the  especially  perti- 
nent parts  of  the  amendments,  and  no  discussion  of  them  is  requisite. 

Upon  the  grounds  that  have  been  indicated,  we  hold  that,  the  claims 
in  suit  cover  such  tire  tubes  only  as  haye  flattened  closed  end  portions 
distinct  from  and  extending  beyond  their  inflatable  portions,  and 
these  the  tube  which  is  alleged  to  infringe  does  not  have.  It  not 
only  does  not  have  them  in  the  form  specifically  disclosed  and  claim- 
ed in  the  patent ;  it  does  not  have  them  at  all.  It  does  not  merely 
alter,  but  utterly  discards,  them.  It  ends  at  the  point  at  which  they, 
if  present,  would  begin,  and  is  complete  without  them.  Therefore 
the  question  whether  two  existent  devices,  though  apparehtly  unlike, 
are  not  substantially  the  same,  is  not  presented,  and  the  doctrine  of 
equivalency  is  irrelevant. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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(127  Fed.  818.) 

FIRST  NAT.  BANK  OF  HOUSTON  v.  WELLS,  FARGO  ft  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  5,  1904.) 

No.  1,308. 

L  Appeal—Review— Habmless  Ebbob. 

The  erroneous  admission  of  evidence  In  corroboration  of  the  testimony 
of  an  unimpeached  and  uncontradicted  witness,  and  in  respect  to  a  mere 
matter  of  detail,  is  not  ground  for  reversal. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Texas. 

L.  B.  Moody,  for  plaintiff  in  error. 

Jas.  A.  Baker,  Jr.,  R.  S.  Lovett,  and  W.  H.  Kimbrough,  for  defend- 
ant in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  On  the  trial  of  this  case,  pending  over  four  days 
before  the  court  and  jury,  a  great  many  witnesses  were  examined  on 
the  several  issues  of  fact  presented.  In  the  main,  and  on  all  important 
and  material  questions,  the  rulings  of  the  trial  judge  were  correct. 
To  corroborate  an  unimpeached  and  uncontradicted  witness  in  rela- 
tion to  unquestioned  detail,  the  court,  at  the  instance  of  counsel  for 
defendant  m  error,  and  over  the  objection  of  counsel  for  plaintiff 
in  error,  admitted  evidence — ^particularly  a  certain  telegram  received 
by  a  witness — ^which  should  have  been  excluded.  While  this  was  er- 
roneous, we  are  of  opinion  that  it  could  not  and  did  not  really  prejudice 
the  plaintiff  in  error,  and  that,  on  the  whole  record,  no  reversible  error 
appears. 

The  judgment  of  the  Circuit  Court  is  affirriied. 


(127  Fed.  818.) 

ROBERTS  v.  UNITED  STATES. 

^Circuit  Court  of  Appeals,  Fifth  Circuit    February  9,  1904.) 

No.  1,25a 
On  Rehearing. 

For  former  opinion,  see  126  Fed.  897,  61  C.  C  A.  427* 
Before  McCORMICK  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  We  find  nothing  in  the  reasons  presented  for  a 
rehearing  to  make  us  doubt  the  correctness  of  the  decision  heretofore 
rendered,  and  the  rehearing  is  denied. 
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(128  Fed.  157.) 

PENNSYLVANIA  CO.  V.  PAUL. 

(Circuit  Ctourt  of  Appeals.  Sixth  Circuit    November  S,  1903.) 

No.  1,190. 

t  Cabbiebs  of  PA88BNOER8— Injuries  to  Passbnobr— Ridiho  ozr  Cab  Plat- 
form—Con  tbibutort  Neglioencb. 

RidlDg  on  a  platform  of  an  overcrowded  railroad  car  is  not  negligence 
per  se,  and  where  the  passenger's  ticket  was  good  only  for  a  certain  train, 
and  the  evidence  was  conflicting  as  to  whether  the  railroad  company  pro- 
vided sufficient  train  sections  and  sufficient  carriages  for  the  accommo- 
dation of  the  crowd,  the  question  of  contributory  negligence  in  riding  on 
the  platform  was  properly  submitted  to  the  jury. 

1  Same— Instructions— Proximate  Cause. 

Where,  in  an  instruction  in  an  action  by  a  passenger  for  injuries,  the 
court  states  that  the  negligence  relied  on  is  that  at  a  certain  point  there 
was  a  sudden  jerk  or  lurch  imparted  to  the  train,  sufficient  to  throw  the 
passenger  therefrom,  it  is  not  necessary  to  add,  '*thus  causing  the  injury.** 

B.  Same— Amount  of  Recovery. 

Where,  in  an  action  for  death,  the  court  states  that  under  the  statute 
of  Ohio  an  administrator  may  recover  up  to  the  amount  of  $10,000,  and 
then,  after  describing  the  elements  of  damage  which  may  be  considered, 
instructs  that.  If  the  Jury  find  for  plaintiff,  their  verdict  should  be  "in  the 
amount  as  I  have  indicated  to  you,"  and  In  summing  up  this  part  of  the 
charge  adds  that  the  jury  should  find  "an  amount  that  will  make  good 
the  widow  and  next  of  kin  for  the  pecuniary  loss  that  they  have  suf- 
fered," etc.,  the  instruction  is  not  objectionable  as  requiring  a  verdict  for 
$10,000. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Carey  &  Mullins,  for  plaintiflf  in  error. 
Welty  &  Albaugh,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  an  action  brought  by  the 
administrator  of  the  estate  of  Joseph  Ess,  deceased,  to  recover  dam- 
ages for  the  death  of  Ess  through  the  alleged  wrongful  act  of  the 
defendant  railroad  company.  The  case  was  submitted  to  a  jury,  and 
a  verdict  for  $io,ooo  recovered,  which  the  court,  upon  a  motion  for 
a  new  trial,  refused  to  set  aside.     It  is  now  brought  here  for  review. 

It  appears  from  the  proof  that  on  the  night  of  October  29,  1900, 
there  was  a  political  meeting  at  Alliance,  Ohio.  The  Pennsylvania 
Company  ran  special  or  excursion  trains  to  Alliance  for  this  meeting ; 
among  others,  three  trains  from  Canton  and  one  from  Massillon,  two 
stations  west  of  Alliance.  Joseph  Ess  was  the  leader  of  the  Massillon 
Band,  and  in  that  capacity  attended  the  meeting.  The  ticket  bought 
for  him  was  dated  October  29th,  and  provided  for  a  first-class  passage 
from  Massillon  to  Alliance  and  return,  the  return  trip  to  be  com- 
menced leaving  Alliance  "not  later  than  special  train  October  29, 

Tl.  Injuries  to  railroad  passengers  while  occupying  positions  other  than 
regular  seats,  see  note  to  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Lef twioh,  54  C.  0. 
A.  4. 

See  Carriers,  vol.  9,  Cent  Dig.  §  1377. 
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1900."  A  great  crowd  attended  the  meeting,  and  after  it  was  over 
gathered  at  the  station  to  take  the  trains  home.  Ess  marched  to  the 
station  with  the  band.  No  separate  train  was  provided  for  the  Massil- 
lon  people.  The  first  train  or  section  which  drew  up  to  the  station 
headed  for  the  west  was  announced  for  Maximo,  Louisville,  Canton, 
and  Massillon.  It  was  at  once  filled  with  people,  who  crowded  the 
seats,  aisles,  platforms,  and  steps,  some  even  climbing  on  top  of  the 
cars.  Those  on  top  were  compelled  to  get  off,  and  efforts  were  made 
to  induce  those  on  the  platforms  to  step  down,  but  without  avail. 
Thus  overloaded,  the  first  train  or  section  pulled  out;  and  the  second, 
containing  14  cars,  pulled  up.  The  same  announcement  was  made 
that  the  train  was  for  Maximo,  Louisville,  Canton,  and  Massillon,  and 
it  also  was  soon  filled  to  overflowing,  the  seats,  aisles,  platforms,  and 
steps  being  crowded.  Ess  boarded  this  train  along  with  other  mem- 
bers of  the  band.  The  proof  did  not  show  what  car  he  took,  or  what 
place  upon  the  car  he  secured.  The  train  stopped  at  Louisville, 
about  five  miles  east  of  Canton,  and  a  number  of  passengers  got  off. 
At  this  station.  Ess  came  walking  along  the  platform,  and  was  called 
by  Ertle,  a  witness,  to  get  upon  the  steps  of  the  front  platform  of  one 
of  the  cars  with  him  and  others.  This  he  did,  and,  taking  the  only 
space  unoccupied,  sat  upon  the  next  to  the  lower  step  on  the  left  side 
of  the  front  platform,  with  his  feet  on  the  lower  step.  His  position 
was  next  to  the  hand  rail  on  the  end  of  the  car,  another  man  sitting 
upon  the  same  step  between  him  and  the  body  of  the  coach.  Hurford, 
a  witness,  who  was  standing  next  to  Ess,  and  leaning  with  his  back 
against  the  hand  rail,  testified  that  when  Ess  took  his  seat  he  threw 
his  right  arm  around  this  rail,  and  with  the  other  held  his  band  instru- 
ment. 

There  was  testimony  going  to  show  that  the  train  ran  at  a  moderate 
rate  of  speed  from  Alliance  to  Louisville ;  then  at  a  high  rate  of  speed 
until  it  approached  the  target  near  a  bridge  crossing  a  small  creek 
east  of  Canton,  where  it  slowed  up.  After  passing  the  target,  and 
as  the  car  upon  which  Ess  was  riding  was  crossing  the  bridge,  there 
was  a  violent  lurch  or  jerk  of  the  car,  caused  by  the  sudden  increase 
of  the  speed  of  the  train,  and  Ess  fell  or  was  thrown  off  the  car,  and 
was  crushed  and  killed.  A  witness  who  saw  the  remains  testified 
that  all  the  joints  of  the  right  arm  were  dislocated — ''pulled  out  of 
joint,'*  "stretched  out" — from  which  it  was  argued  that  Ess  was  vio- 
lently thrown  from  the  train  by  the  jerk  or  lurch  of  the  car  at  a  time 
when,  to  protect  himself,  he  had  hold  of  the  rail  to  his  right. 

On  behalf  of  the  administrator  it  was  contended  that  the  railroad 
company  was  guilty  of  negligence,  first,  in  permitting  the  train  to 
leave  Alliance  overcrowded,  so  that  Ess  was  compelled  to  ride  on 
the  platform;  and,  second,  in  running  this  overcrowded  train  in  a 
careless  manner,  so  that  a  jerk  or  lurch  was  given  the  car  sufficient 
to  throw  Ess  off  to  his  death.  On  the  other  hand,  it  was  insisted,  in 
the  first  place,  that  the  railroad  company  was  not  liable  for  the  over- 
crowded condition  of  the  train,  because  it  did  everything  it  could  to 
prevent  it,  having  on  hand  at  AUiance  cars  and  trains  enough  to  pro- 
vide all  return  passengers  with  seats,  of  which  it  gave  them  notice ; 
and,  in  the  second  place,  that,  if  Ess  was  thrown  off  the  car  by  the 
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alleged  jerk  or  lurch  (which  it  denied,  insisting  that  he  did  not  have 
hold  of  the  rail,  was  possibly  asleep,  and  fell  off),  it  was  the  result  of 
his  own  fault ;  that  he  was  guilty  of  contributory  negligence  in  riding 
on  the  platform,  and  his  administrator  could  not  recover.  There  was 
testimony  on  the  part  of  the  railroad  company  tending  to  show  that 
sufficient  trains  and  cars  were  on  hand  at  Alliance  to  carry  all  the 
excursionists  home  without  riding  upon  the  platforms,  and  that  the 
employes  of  the  railroad  company  protested  against  the  overcrowding 
of  the  trains,  notifying  the  passengers  that,  if  they  waited,  ample 
accommodations  would  be  provided.  On  the  other  hand,  testimony 
was  introduced  tending  to  show  that  there  was  no  genuine  effort  on 
the  part  of  the  railroad  company  to  prevent  the  overcrowding,  or  to 
clear  the  platforms,  or  to  notify  Ess  and  others  that  there  would  be 
another  train  for  Massillon;  so  that,  in  taking  the  crowded  train 
and  riding  upon  the  platform,  Ess,  in  view  of  the  provision  of  his 
ticket,  only  did  what  any  prudent  man  would  have  done  under  similar 
circumstances. 

I.  In  view  of  the  conflict  of  testimony,  the  court  submitted  the  entire 
case  to  the  jury.  Respecting  the  claim  of  the  railroad  company  that 
it  was  not  responsible  for  the  overcrowding  of  the  train,  the  following 
charge  was  given: 

"In  that  connection  I  say  to  you,  If  the  Jury  find  that  the  defendant  had 
proTlded  a  sufficient  number  of  coaches  and  trains  to  accommodate  all  per- 
sona desiring  to  ride  from  AUiance  to  the  various  points  west,  including  Mas- 
sillon, and  had  talcen  reasonable  means  to  announce  this  fact  to  persons 
wishing  to  take  this  train,  It  would  not  be  guilty  of  negligence  in  permitting 
the  train  upon  which  Joseph  Ess  w^as  riding  to  leave  Alliance  station  in  the 
crowded  condition  In  which  the  testimony  shows  the  train  to  have  been." 

With  respect  to  the  claim  that  Ess  was  guilty  of  contributory  negli« 
gence,  the  court  charged : 

"It  is  claimed  by  the  defendant  that  it  was  negligence  in  Ess  to  take  this 
train  at  all  in  its  overcrowded  condition,  because  he  had  knowledge  that  there 
was  another  train.  In  considering  that  question,  you  must  put  yourself  in 
the  place  of  Joseph  Ess,  as  far  as  possibly  you  can,  from  the  evidence  which 
you  believe.  You  may  take  Into  consideration  the  time  of  night,  and  the 
stipulation  in  the  ticket  that  it  was  not  good  beyond  the  special  train,  Oc- 
tober 29,  1900.  You  must  consider  in  that  connection  whether  or  not  Jo- 
seph Ess  had  notice  such  as  he  was  called  upon  to  believe  and  rely  upon 
that  there  was  another  train,  with  sufQcient  room  in  it,  upon  which  he  could 
ride,  and  upon  which  his  ticket  would  be  good.  If  you  find  that  Ess  was 
brought  to  Alliance  upon  one  train,  before  he  could  be  charged  with  negli- 
gence for  not  having  taken  another  train  than  the  one  he  came  upon  you 
must  find  that  the  railroad  company  took  such  steps  that  he  had  actual  knowl- 
«lge,  upon  which  he  might  rely,  that  there  was  another  such  a  train;  that 
there  was  not  a  duty  devolving  upon  Ess.  simply  because  he  found  the  train 
upon  which  he  got  at  Alliance  was  crowded,  to  wait  for  other  transportation 
upon  the  sole  presumption  that  other  transportation  w^ould  be  furnished." 

We  think  the  court  was  right  in  leaving  the  question  of  contributory 
negligence  to  the  jury.  R.  R.  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct. 
569,  35  L.  Ed.  213;  R.  R.  v.  Harmon's  Adm'r,  147  U.  S.  571,  580, 
13  Sup.  Ct.  557,  37  L.  Ed.  284 ;  B.  &  O.  R.  R.  Co.  v.  Meyers,  lo 
C.  C.  A.  485,  492,  62  Fed.  367.  A  railroad  company  is  bound  to  fur- 
nish passengers  reasonable  accommodations  inside  its  cars.  Usually 
it  does  so,  and  therefore  standing  or  sitting  upon  the  platform  or  steps 
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of  a  car  when  in  motion  is  ordinarily  held  to  be  contributory  negli- 
gence sufficient  to  bar  a  recovery.  But  if  a  railroad  company  fails  to 
provide  accommodations  inside  its  cars,  so  that  a  passenger  is  forced 
to  take  to  the  platform,  the  company  may  be  held  liable  for  injuries 
received  by  him  while  riding  there.  Whether  the  circumstances  are 
such  as  to  excuse  his  riding  there  may  be  a  question  for  the  jury. 
Riding  upon  the  platform  of  an  overcrowded  car  is  not  per  se  a  negli- 
gent act.  2  Wood  on  R.  R.  §  308,  and  cases  cited ;  Graham  v.  Man- 
hattan Ry.  Co.,  149  N.  Y.  336,  43  N.  E.  917,  citing  Willis  v.  Long 
Island  R.  R.,  34  N.  Y.  670;  Chicago  &  Alton  R.  R.  Co.  v.  Fisher,  141 
111.  614,  31  N.  E.  406;  B.  &  O.  R.  R.  Co.  v.  Meyers,  10  C.  C.  A.  485, 
62  Fed.  367;  Trumbull  v.  Erickson,  38  C.  C.  A.  536,  97  Fed.  891. 

2.  With  respect  to  the  claim  that  the  company  was  negligent  in 
running  the  overcrowded  train  so  as  to  cause  the  violent  lurch  or  jerk, 
which  it  was  insisted  threw  Ess  from  the  car  and  caused  his  death, 
the  court  charged  the  jury  as  follows : 

**The  rftllroad  company,  in  pulling  out  a  crowded  train,  assumed  the  duty 
of  carrying  passengers  on  that  crowded  train  In  such  a  way  that  danger 
should  not  come  to  any  of  those  passengers  from  any  act  or  omission  rea- 
sonably within  the  control  of  the  raUroad  company.  Because  the  danger 
was  greater,  the  care  should  have  been  greater.  And  that  the  railroad  com- 
pany assumed,  when  they  pulled  out  a  train  upon  which  there  were  passen- 
gers on  the  platforms  and  on  the  steps,  to  so  conduct  that  train  as  to  keep 
those  people  upon  the  steps  and  upon  the  platforms  as  safely  as  the  reasona- 
ble management  of  the  train  under  those  circumstances  would  permit.  It  is 
charged  then  further  by  the  plaintiff  that  the  act  of  negligence  in  conjunction 
with  the  crowded  condition  of  the  train  which  occasioned  the  death  of  the 
plaintiff's  decedent  was  that  at  a  certain  point  a  short  distance  east  of  Can- 
ton there  was  a  sudden  Jerk  or  lurch  imparted  to  the  train  sufficient  to  throw 
Ess  from  the  train.  That  Is  a  question  of  fact  for  you,  gentlemen.  You  have 
heard  the  testimony:  First,  whether  there  was  such  a  jerk  or  lurch  to  the 
train;  next,  what  occasioned  It;  third,  whether  or  not  that  jerk  or  lurch,  by 
reasonable  care  exercised  in  the  situation,  could  have  been  omitted  by  the 
engineer,  or  by  whomsoever  had  charge  of  the  conduct  of  the  train.  The 
question  for  you  to  determine  primarily  in  this  case  is  whether  that  was  neg- 
ligence, and  a  breach  of  duty  towards  Joseph  Ess.*' 

It  is  now  urged  that  there  was  error  in  this  charge,  because  it  omit- 
ted **the  vital  element  that  the  jerk  must  have  been  the  proximate 
cause  of  the  injury."  We  fail  to  perceive  the  omission.  The  charge 
states  distinctly  that  the  act  of  negligence  relied  on  was  that  '^at  a 
certain  point  a  short  distance  east  of  Canton  there  was  a  sudden  jerk 
or  lurch  imparted  to  the  train  sufficient  to  throw  Ess  from  the  train." 
It  was  not  necessary  to  add,  "thus  causing  the  injury  which  resulted 
in  his  death."  The  charge  states  with  sufficient  clearness  that  the  jerk 
complained  of  was  alleged  to  be  the  proximate  cause  of  the  injury. 

3.  The  final  objection  to  the  charge  is  that  the  court,  after  stating 
that  under  the  statute  of  Ohio  an  administrator  may  in  such  a  case 
"recover  up  to  the  amount  of  $10,000,"  and,  after  describing  the  ele- 
ments of  damage  which  might  be  considered  by  the  jury  in  arriving  at 
their  verdict,  instructed  the  jury,  in  the  event  of  a  conclusion  favorable 
to  the  plaintiff,  that  their  verdict  should  be  for  the  plaintiff  "in  the. 
amount  as  I  have  indicated  to  you."  Since  the  verdict  was  for  the 
amount  of  $10,000,  it  is  insisted  the  jury  may  have  been  misled  by  the 
instruction,  and  understood  the  court  to  charge  that,  if  they  found  a 
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verdict  for  the  plaintiff,  they  must  find  it  in  the  amount  of  $10,000. 
We  do  not  think  the  language  is  fairly  open  to  this  construction. 
The  judge,  in  concluding  his  charge,  did  not  tell  the  jury  that,  if  they 
found  for  the  plaintiff,  their  verdict  should  be  in  the  amount  he  had 
"stated,"  but  in  the  amount  he  had  "indicated."  The  reference  was 
clearly  to  the  description  he  had  given  of  the  elements  of  damage 
proper  to  be  considered  by  the  jury,  and  more  especially  to  the  sum- 
ming up  of  that  part  of  the  charge  where  he  says  that,  if  they  find  in 
favor  of  the  plaintiff,  they  should  find  in  their  verdict  "an  amount  that 
will  make  good  the  vjadow  and  next  of  kin  for  the  pecuniary  loss  that 
they  have  suffered  by  reason  of  the  death  of  the  husband  and  father." 
We  find  no  error  in  the  record,  and  the  judgment  of  the  Circuit 
Court  is  therefore  affirmed. 


(126  Fed.  lei.) 

MAC?KEY  et  al.  v.  MILLER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  12,  1903.) 

No.  986. 

1.  RssisTiNG  Indian  Aobnt— Usb  of  Deadly  Weapon— Ofpbnse—Constbuo- 
TiON  OP  Statutes. 

Act  Cong.  July  18,  1866  (14  Stat  178.  c.  201),  entitled  "An  act  to  fur- 
ther  preyent  smuggling  and  for  other  purposes/'  provides  (section  6)  that 
any  person  who  siiall  assault,  resist  etc.,  any  officer  of  the  customs  or 
bis  deputies,  or  any  person  authorized  "by  this  act"  to  make  searches  and 
seizures,  shall  receive  a  prescribed  punishment,  and  that  if  any  person 
shall  discharge  any  deadly  weapon  at  any  person  authorized  "as  afore- 
said" to  make  searches  and  seizures  he  shall  be  deemed  guilty  of  felony, 
etc.  This  section,  omitting  the  quoted  portions,  was  Incorporated  into 
Rev.  St  §  5447  [TJ.  S.  Comp.  St  1901,  p.  3678],  being  placed  in  a  chapter 
entitled  "Crimes  against  the  Operation  of  the  Government,"  with  a  mar- 
ginal note  defining  It  as  '*resisting  revenue  officers,  rescuing  or  destroying 
seized  property,"  etc.  Held,  that  using  a  deadly  weapon  in  resisting  an 
Indian  agent  who  was  making  search  for  spirituous  liquors  on  the  reser- 
vation did  not  fall  within  section  5447. 

1  Same— Construction  of  Statutes— Marginal  Note. 

Marginal  notes  In  the  Revised  Statutes  may  be  referred  to  on  ques- 
tions of  construction,  as  indicating  the  intention  of  Congress  not  to  alter 
by  revision  the  substantial  provisions  of  previous  acts. 

8.  Habeas  Corpus— Void  Judgment  op  Conviction. 

Where  it  appears  affirmatively  from  the  return  in  habeas  corpus  that 
the  relators  are  Imprisoned  under  a  final  sentence  on  a  state  of  facts 
constltnting  no  offense  against  the  government,  and  which  is  therefore 
void  on  Its  face,  habeas  corpus  Is  the  proper  remedy  to  procure  their 
discharge. 

Application  for  a  Writ  of  Habeas  Corpus. 

Stiles  &  Doolittle,  for  appellants. 

Jesse  A.  Frye,  U.  S.  Atty.,  and  Edward  E.  Cushman,  Asst.  U.  S. 
Atty. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.    The  appellants  contend  that  the  judg- 
ment of  the  District  Court  is  void  for  the  reason  that  the  indictment 

T3.  See  Habeas  Corpus,  vol.  25,  Cent.  Dig.  §$  21,  22,  24,  27,  29. 
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charges  no  offense  against  any  law  of  the  United  States.    Section  6 
of  Act  July  i8,  1866  (14  Stat.  179,  c.  201),  occurs  in  a  chapter  which 
is  entitled  "An  act  to  -further  prevent  smuggling,  and  for  other  pur- 
poses."    It  is  as  clear  as  words  can  make  it  that  it  refers  only  to 
offenses  committed  against  officers  of  the  customs,  their  deputies, 
and  persons  assisting  them  in  the  execution  of  their  duties,  and  that 
it  has  no  application  to  an  act  done  in  resistance  of  an  Indian  agent 
in  making  searches  or  seizures  upon  an  Indian  reservation.     It   is 
true  that  section  5447  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901, 
P«  3678]   omits  from  the  prior  statute  the  words  "by  this  act"  and 
"authorized  as  aforesaid,"  and  it  is  contended  on  the  part  of  the 
appellee  that  by  such  omission  it  was  the  intention  of  Congress  in 
adopting  the  Revision  to  extend  the  penalty  therein  denounced   to 
all  cases  of  resistance  to  any  person  authorized  by  a  law  of  the  United 
States  to  make  searches  or  seizures.     Unaided  by  the  prior  act,  and 
unaffected  by  the  marginal  notes,  there  might  be  grave  question 
whether  the  language  of  section  5447  were  not  susceptible  of  inter- 
pretation in  accordance  with  this  contention.    The  marginal   note, 
however,  defines  the  section  with  these  words :     "Resisting  revenue 
officers,  rescuing  or  destroying  seized  property,"  etc.     It  has  been 
held  in  New  York  that  the  headings  to  the  Revised  Statutes  of  that 
state,  which  were  passed  as  one  act,  formed  a  part  of  the  body  there- 
of quite  as  much  as  the  section  itself,  and  that  "it  was  inserted   for 
the  purpose  of  controlling  and  limiting  the  scope  and  application  of 
the  general  words  used  in  the  chapter."     People  v.  Molineux,    53 
Barb.  15;    People  v.  Molyneux,  40  N.  Y.  113.     And  the  same  was 
held  by  the  Supreme  Court  of  California  concerning  the  headnotes 
to  the  chapters  and  titles  in  the  practice  act  of  that  state.     Barnes 
V.  Jones,  51  Cal.  303.     But,  in  view  of  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Knowlton  v.  Moore,  178  U.  S.  41,  20 
Sup.  Ct.  747,  44  L.  Ed.  969,  holding  that  the  heading  of  a  revised  stat- 
ute is  proper  to  be  considered  in  interpreting  the  statute  when  am- 
biguity exists,  it  may  be  doubted  whether  the  rule  of  New  York 
and  California  obtains  as  to  the  interpretation  of  the  Revised  Stat- 
utes of  the  United  States.     But,  conceding  that  the  marginal  note 
is  not  an  integral  part  of  section  5447,  and  aside  from  the  question 
whether  or  not  there  is  ambiguity  in  the  statute,  there  is  no  doubt 
that  it  may  be  referred  to  as  indicating  the  intention  of  Congress 
not  to  alter  by  the  revision  the  substantial  provisions  of  the  act   of 
July  18,  1866  (14  Stat.  178,  c.  201).     In  Canan  v.  Pound  Mfg.   Co. 
(C.  C.)  2^  Fed.  185,  23  Blatchf.  173,  it  was  held,  in  substance,  that  the 
use  in  a  revision  of  language  plain  enough,  if  taken  by  itself,  to  ef- 
fect a  change  in  the  law,  will  not  be  allowed  to  have  the  effect,  un- 
less the  court  is  satisfied  that  Congress  in  fact  realized  that  effect, 
contemplated   it,  and   actively  intended   it.    That  decision   was    ap- 
proved in  Bate  Refrigerating  Co.  v.  Hammond,  129  U.  S.  151,    169, 
9  Sup.  Ct.  225,  229,  32  L.  Ed.  645.     In  Dominick  v.  Michael,  4  Sandf. 
409,  the  court  said:     "For  nearly  half  a  century  it  has  been  a  car- 
dinal and  controlling  maxim  that  in  the  construction  of  a  revised 
act  a  mere  change  in  the  language  shall  not  be  regarded  as  evidence 
of  an  intention  to  vary  the  construction,  unless  the  change  is  such 
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as  to  render  that  intention  manifest  and  certain."  In  Goodell  v. 
Jackson,  20  Johns.  722,  11  Am.  Dec.  351,  Chancellor  Kent  declared 
the  law  to  have  been  long  since  settled  that  "the  change  of  phrase- 
oIog\'  in  the  language  of  a  revised  act  shall  not  be  deemed  a  change 
of  the  law  as  it  stood  before  the  revision,  unless  such  phraseology 
fvidently  purported  an  intention  in  the  Legislature  to  work  a 
change."  Such  being  the  rule  which  must  guide  us  in  the  interpreta-^ 
tion  of  the  revised  statute  in  question,  it  is  clear  that,  by  adopting' 
the  marginal  note  limiting  the  scope  of  the  statute  to  acts  done  in 
resistance  of  revenue  officers.  Congress  affirmed  its  purpose  not  to 
amend  or  change  the  original  legislation.  The  reason  for  the  omis- 
sion of  the  words  "by  this  act"  and  "authorized  as  aforesaid"  is 
found  in  the  fact  that  section  5447  of  the  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  p.  3678]  is  taken  from  its  place  in  the  original  act, 
which  is  an  act  to  prevent  smuggling  and  for  other  purposes,  and 
is  inserted  as  a  section  in  a  chapter  which  deals  with  "Crimes  against 
the  Operation  of  the  Government,"  and  there  is  no  context  to  which 
those  words  would  apply. 

Question  is  made  of  the  power  of  this  court  upon  habeas  corpus 
to  discharge  the  appellants  upon  the  facts  set  forth  in  the  record, 
and  it  is  said  that  the  writ  of  habeas  corpus  cannot  be  used  to  per- 
form the  function  of  a  writ  of  error.  But  the  doctrine  is  well  estab- 
lished that  upon  a  writ  of  habeas  corpus,  if  it  appear  that  the  court 
which  rendered  the  judgment  had  not  jurisdiction  to  render  it,  either 
because  the  proceedings  under  which  they  were  taken  were  uncon- 
stitutional, or  for  any  other  reason,  the  judgment  is  void,  and  may 
be  questioned  collaterally,  and  the  person  who  is  imprisoned  there- 
under may  be  discharged  from  custody  on  habeas  corpus.  Ex  parte 
Nielsen,  131  U.  S.  176,  182,  9  Sup.  Ct.  672,  33  L.  Ed.  118;  Ex  parte 
Lange,  18  Wall.  163,  21  L.  Ed.  872 ;  Ex  parte  SieboM,  100  U.  S. 
37i»  25  L.  Ed.  717.  If  it  be  true  that  the  acts  committed  by  the 
appellants,  which  are  set  forth  in  the  indictment  in  this  case,  are  not 
within  the  intendment  of  section  5447  of  the  Revised  Statutes  [U. 
S.  Comp.  St.  1901,  p.  3678],  they  do  not  constitute  an  offense  against 
that  statute,  or  against  any  other  statute  of  the  United  States.  Such 
being  the  case,  it  appears  affirmatively  from  the  return  that  the  ap- 
pellants are  held  in  custody  under  a  judgment  which  upon  its  face  is 
void. 

The  point  was  made  upon  the  argument  that  the  appeal  should 
have  been  taken  to  the  Supreme  Court,  and  not  to  this  court,  and 
the  assertion  in  the  appellants'  brief  that  the  appellants  were  sen- 
tenced and  imprisoned  without  due  process  of  law  lent  color  to  that 
view,  as  indicating  that  the  case  involved  the  application  of  a  provi- 
sion of  the  Constitution  of  the  United  States.  But  there  is  in  the 
record  no  question  of  due  process  of  law.  The  decision  of  the  case 
turns  upon  the  question  whether  the  appellants  are  imprisoned  un- 
lawfully, for  the  reason  that  the  judgment  is  void. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and  the  ap- 
pellants discharged  from  custody. 


Digitized  by  VjOOQIC 


142  G2  C.  C.  A.  REPORTS. 

(123  Fed.  5e.) 

ARMOUR  y.  B.  BBMENrS  SONS. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  16,  1903.) 

No.  1,157. 

1.  ConpoRATioNs— Rboroanizatiok— Idrhtitt  of  Old  and  New  Corporations. 
A  new  corporation,  regularly  organized  by  the  officers  and  stockholders 
of  an  existing  corporation  for  the  purpose  of  acquiring  its  property  and  as- 
sets, and  which  does  acquire  the  same  by  purchase  at  Judicial  sales,  cannot 
be  treated  as  a  continuance  of  the  old  corporation,  and  liable  at  law  for 
its  debts,  whatever  may  be  its  liability  in  equity  to  creditors  of  the  old 
corporation  in  respect  to  the  property,  if  fraud  is  shown  in  the  transfers. 

Sl  Baicb— Leoalitt  of  Organization— (yOLLATSRAL  Attack. 

The  legality  of  the  organization  of  a  corporation  cannot  be  attacked 
collaterally  in  a  private  suit  against  it,  but  only  in  a  direct  action  by  the 
state. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

Thomas,  Cummins  &  Nichols,  for  plaintiff  in  error. 

Cahill  &  Wood  (S.  T.  Douglas,  of  counsel),  for  defendants  in  error. 

Bef6re  LURTON  and  SEVERENS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  is  an  action  of  debt,  brought  by 
the  plaintiff  in  error  against  "E.  Bement's  Sons,"  a  corporation  organ- 
ized under  the  laws  erf  Michigan,  to  recover  the  amount  of  four  sev- 
eral judgments  theretofore  obtained  by  different  parties  against  "E. 
Bement  &  Sons,"  also  a  Michigan  corporation, -but  organized  at  an 
eariier  date  than  the  other.  The  plaintiff  claims  to  own  these  judg- 
ments by  assignment  from  the  parties  in  whose  favor  they  were  ren- 
dered, and  he  sues  this  defendant,  "E.  Bement's  Sons,"  upon  the 
theory  that  it  is  the  same  corporation,  with  a  new  name,  as  '*E.  Be- 
ment &  Sons,"  against  which  the  judgments  were  recovered.  Certain 
transactions  to  which  these  corporations  were  parties,  occurring  about 
the  time  of  the  organization  of  the  new  company,  are  set  out  in  the 
declaration  in  support  of  the  plaintiff's  contention  that  the  new  cor- 
poration is  identical  with  the  old.  The  defendant  appeared  and  plead- 
ed the  general  issue,  and  gave  hotice  of  certain  special  matter  which  it 
would  prove  thereunder.  The  case  came  on  for  trial  before  the  court 
and  a  jury,  and  upon  the  opening  statement  by  counsel  for  the  plaintiff 
of  the  facts  which  the  plaintiff  expected  to  prove  to  maintain  his  suit, 
the  court,  either  upon  its  own  motion  or  upon  objection  of  counsel  for 
defendant — it  is  not  clear  which — indicated  its  opinion  to  be  that, 
upon  the  facts  pleaded  ^nd  stated,  no  cause  of  action  was  shown  which 
would  entitle  the  plaintiff  to  recover  in  this  suit  against  the  new  cor- 
poration, and  the  jury  was  directed  to  find  a  verdict  for  the  defendant. 
To  this  direction  counsel  for  the  plaintiff  excepted.  This  exception 
presents  the  main  controversy  upon  this  writ  of  error. 

It  becomes  necessary,  therefore,  to  go  into  further  detail  of  the  facts 
alleged  upon  which  the  plaintiff  relied  to  maintain  his  right  to  recover ; 


1 1.  Bee  CorporaUons,  voL  12,  Cent.  Dig.  f  2316. 
See  note  at  end  of  case. 
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the  vital  question  being  whether  such  facts  would  justify  the  conclusion 
that  the  defendant  was  identical  with  the  corporation  against  which 
the  judgments  sued  on  were  rendered.  For  we  think  that  in  a  suit 
of  this  character,  where  there  has  been  no  assumption  of  the  debts  of 
the  old  corporation,  and  the  circumstances  negative  any  purpose  to 
assume  them,  it  must  appear  that  the  defendant  corporation  is  the 
same  legal  entity  as  that  whose  obligation  is  sought  to  be  charged 
upon  it,  as  one  of  its  own ;  that  is  to  say,  it  must  be  the  same  legal 
person,  having  a  continued  existence  under  a  new  name.  Trust  Co. 
V.  Bridges,  57  Fed.  753,  6  C.  C.  A.  539. 

The  case  as  stated  in  the  declaration  and  supplemented  by  certain 
agreed  facts  is  this:  The  corporation,  "E.  Bement  &  Sons,"  was 
organized  and  had  been  engaged  in  the  business  of  manufacturing 
and  selling  agricultural  implements  at  Lansing,  Mich.,  for  several 
years  prior  to  1896.  On  May  i6th  of  that  year,  having  become  finan- 
cially embarrassed,  it  executed  two  mortgages,  one  of  its  real  and  one 
of  its  chattel  property,  to  Edward  Cahill,  in  trust  for  certain  named 
creditors,  to  secure  the  sum  of  $150,000,  in  three  equal  payments  in 
30,  60,  and  90  days,  respectively,  and  also  at  the  same  time  executed 
two  other  mortgages,  one  of  the  same  real  property  and  one  of  the 
same  chattels,  to  Arthur  O.  Bement,  its  president,  in  trust  for  the  rest 
of  its  creditors,  to  secure  the  sum  of  $190,000,  in  three  equal  payments 
in  4,  5,  and  6  months,  respectively.  These  second  mortgages  ex- 
pressly stated  that  they  were  given  subject  to  the  first.  As  is  seen, 
the  sum  total  of  the  indebtedness  thus  secured  amounted  to  $350,000. 
It  is  stated  under  a  videlicet  that  the  property  was  of  the  value  of 
$700^00.  The  assignors  of  the  plaintiff,  namely,  the  Belfont  Iron 
Works  Company,  the  Schloss  Iron  &  Steel  Company,  the  Canton  Steel 
Company,  and  Rogers,  Brown  &  Co.,  who  were  creditors  secured  by 
the  second  mortgages  above  mentioned,  representing  about  $9,500  of 
the  debts,  refused  to  accept  the  securities,  and  brought  suits  against 
E.  Bement  &  Sons,  some  in  the  state  and  some  in  the  federal  courts, 
to  recover  their  demands,  and  recovered  the  judgments  which  they 
assigned  to  the  plaintiff.  Some  of  these  creditors  issued  executions 
and  filed  bills  in  aid  thereof,  alleging  fraud  in  the  making  of  the  mort- 
gages, which  are  pending.  One  dismissed  its  bill.  Rogers,  Brown  & 
Company  did  not  take  out  any  execution. 

Bement  &  Sons  compromised  $60,000  of  the  debts  of  the  second 
mortgage  at  50  cents  on  the  dollar,  and  proposed  to  the  holders  of  the 
other  debts  to  settle  their  claims  by  paying  one-half  thereof  in  the 
company's  stock  and  one-half  in  the  company's  bonds  secured  by  a 
mortgage  upon  its  property.  But  this  involved  the  discharge  of  the 
mortgages  which  already  covered  it ;  and,  while  most  of  the  creditors 
assented,  the  scheme  fell  through  because  some  of  them  refused. 
Thereupon  A.  O.  Bement,  the  trustee  in  the  second  mortgages,  took 
possession  of  the  mortgaged  chattels,  duly  advertised  them  for  sale, 
and  sold  them  at  public  auction,  pursuant  to  the  power  contained  in 
the  mortgage.  They  were  bid  off  for  the  sum  of  $100,  which  it  is 
alleged  was  not  in  fact  paid,  by  Clarence  E.  Bement,  one  of  the  direct- 
ors of  E.  Bement  &  Sons.  A.  O.  Bement,  who  was  trustee  of  the  sec- 
ond mortgage  of  the  realty,  also  filed  in  the  state  circuit  court  for 
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Ingham  county  a  bill  to  foreclose  the  mortgage,  and  included  as  de- 
fendants all  the  assignors  of  the  plaintiff  except  the  one  who  had  not 
obtained  any  lien.  At  this  time  all  the  remaining  creditors  of  E.  Be- 
ment  &  Sons,  except  the  assignors  of  the  plaintiff,  had  accepted  the 
proposition  of  the  company  to  settle  their  claims  for  its  stock  and 
bonds.    The  foreclosure  suit  proceeded  to  a  decree  of  sale. 

Meantime  a  new  corporation,  styled  "E.  Bement's  Sons,"  had  been 
organized,  by  those  who  had  been  the  principal  stockholders  in  the  old 
corporation,  under  the  provisions  of  the  laws  of  Michigan,  with  capital 
stock  in  the  amount  of  $20,000,  for  the  purpose  of  carrying  on  the 
same  kind  of  business,  in  which  corporation  the  directors  in  the  old 
corporation  were  also  the  directors.  But  the  stock  of  the  new  coi  po- 
ration,  except  one  share  each  to  the  officers,  was  taken  by  the  son«s  of 
two  of  them  and  the  wife  of  another,  who  it  is  alleged  were  without 
means  to  pay  for  the  stock.  The  real  estate  was  sold  under  the  above- 
mentioned  decree  of  foreclosure  of  the  second  mortgage  for  the  sum 
of  $101,000  to  the  new  corporation,  **E.  Bement's  Sons,"  to  which 
the  old  corporation  had  already  conveyed  the  equity  of  redemption 
for  a  nominal  consideration.  It  is  alleged  that  this  consideration,  the 
$100,000,  was  not  paid.  But  this  means  that  it  was.  not  paid  in  cash ; 
for  it  is  conceded  that  the  solicitors  for  the  complainant  receipted  for 
the  purchase  price  and  that  the  sale  was  confirmed.  Clarence  E. 
Bement,  who  had  bought  for  the  purpose,  also  conveyed  the  chattel 
property  to  the  new  company;  and  thus  the  new  company,  through 
foreclosure  of  the  second  mortgages  and  the  satisfaction  of  the  pur- 
chase price  on  such  foreclosure  to  the  creditors,  became  possessed 
of  the  assets  of  the  old,  subject  to  the  first  mortgages  given  in  trust 
.  to  Cahill ;  and  it  has  been  carrying  on  the  same  business,  which,  in- 
deed, had  been  carried  on  continuously  from  the  beginning.  The 
plaintiff,  however,  alleges  that  the  organization  of  the  new  company 
was  made  by  the  officers  of  the  old  company  with  intent  to  transfer 
to  it  the  assets  and  business  of  the  old  company  without  paying  its 
debts,  and  thereby  defrauding  its  creditors,  some  of  whom  the  plaintiff 
represents.  And  it  may  be  shortly  stated  that  it  is  charged  that  all 
of  the  proceedings  subsequent  to  the  giving  of  the  mortgages  of  May 
16,  1896,  and  ending  with  the  acquirement  of  the  assets  of  the  new 
corporation,  were  taken  and  had  with  the  intent  and  purpose  of  de- 
frauding the  creditors  of  the  old  one. 

From  these  premises  the  plaintiff  draws  the  conclusion  that  the  so- 
called  corporation,  "E.  Bement's  Sons,"  is  simply  a  continuation  of  the 
original  corporation,  "E.  Bement  &  Sons,"  and  is  subject  to  his  suit  in 
its  new  name.  But  we  think  the  Circuit  Court  was  right  in  holding 
that  the  plaintiff's  contention  cannot  be  maintained.  Many  cases  have 
arisen  in  which  creditors  of  a  defunct  corporation,  pursuing  the  assets 
of  their  debtor  into  the  hands  of  a  new  corporation  built  upon  the 
wreck  of  the  former,  have  been  allowed  to  reach  and  appropriate  such 
assets  to  the  payment  of  their  debts,  upon  the  ground  that  the  trans- 
fer from  their  debtor  was  fraudulent  and  void  as  against  its  creditors ; 
and  in  such  cases  the  courts,  looking  at  the  transaction  with  a  view  to 
discovering  the  motive  which  inspired  it — that  is  to  say,  whether  it 
was  an  honest  and  lawful  purpose,  or  was  a  fraudulent  and  self-serving 
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one,  resulting  in  a  trust  or  other  advantage  for  those  who  effected  the 
transfer — have  often  characterized  in  broad  language  the  second  cor- 
poration as  substantially  the  same  with  its  predecessor,  and  have 
awarded  a  remedy  against  the  transfer,  if  the  purpose  was  fraudulent. 
But  this  is  done,  not  upon  the  ground  that  the  new  corporation  is 
identical  with  the  old  in  a  strictly  legal  sense,  and  therefore  the  one 
upon  which  the  obligation  to  pay  rests,  but  upon  the  ground  that  it 
has  unlawfully  obtained  assets  which  it  is  bound  to  surrender  to  the 
creditors,  r  Morawetz  on  Corp.  §  791.  Undoubtedly,  if  a  corpora- 
tion were  simply  to  change  its  name  under  a  statute  permitting  it  to 
do  so,  or  were  to  amend  its  charter,  or  be  otherwise  modified  or 
transformed,  or  be  consolidated  with  another,  under  like  authority,  the 
corporation  ensuing  would  have  a  continued  identity  with  the  former. 
Its  essence  and  franchises  are  substantially  continued,  and  the  corpo- 
ration is  not  extinguished.  In  such  cases,  nothing  occurs  which  ex- 
tinguishes its  obligations.  In  some  instances,  where  such  change  is 
serious,  as  in  the  case  of  consolidation,  the  statute  authorizing  it  ex- 
pressly declares  that  the  new  corporation  shall  become  liable  for  the 
debts  and  liabilities  incurred  by  the  constitutent  members ;  and  it  has 
been  held  that  without  any  statutory  declaration  it  would  be  implied 
that  such  debts  and  liabilities  would  pass  with  the  franchises  and  assets 
of  the  constituents  to  the  corporation  in  which  it  became  merged. 
But  no  su«h  consequence  happens  simply  because  a  new  ccwporation  is 
formed  by  those  who  are  concerned  in  an  existing  one.  -  Sometimes 
peculiar  circumstances  arise  in  the  succession  of  corporate  organiza- 
tions in  which  the  powers  of  a  court  of  equity  may  be  properly  invoked 
to  work  out  the  rights  of  parties.  In  such  cases,  if  justice  requires  it, 
the  court  will  look  beyond  matters  of  form,  and  treat  the  corporation 
as  an  association  of  individuals,  and,  on  bringing  the  parties  before  it, 
may  administer  equitable  rights  as  the  nature  of  the  case  may  require. 
But  a  court  of  law,  which  recognizes  a  corporation  only  as  a  distinct 
entity,  and  must  proceed  upon  strictly  legal  methods,  has  not  the 
means,  and  is  not  therefore  the  proper  forum  in  which,  to  investigate 
and  adjudge  such  matters. 

It  is  of  common  occurrence  that  an  insolvent  corporation  is  com- 
pelled to  go  into  hquidation.  The  individuals  who  compose  it  seek 
to  save  what  they  can  from  the  wreck  by  organizing  themselves  in  a 
new  corporation,  and  buying  such  of  the  properties  of  the  former  cor- 
poration as  they  can  profitably  use  in  the  new.  No  principle  of  law  is 
violated  by  their  forming  the  new  organization ;  and  no  right  of  the 
creditors  of  the  old  organization  is  injured,  provided  its  assets  are 
lawfully  acquired  by  the  new  one.  If  they  are  not  lawfully  acquired, 
the  creditors  have  the  same  right  to  pursue  the  assets  as  they  would 
have  if  any  other  person  had  unlawfully  acquired  them;  and  it  is 
difficult  to  find  any  basis  for  any  other  equity  which  they  could  claim 
as  inuring  to  them  from  the  transaction.  The  stockholders  of  an  in- 
solvent corporation  are  not  bound  to  maintain  the  corporation  in  a 
hopeless  struggle.  The  claims  of  creditors  do  not  impose  such  an 
obligation,  and  public  policy  requires  that  they  should  be  free  to  en- 
gage in  new  enterprises.  They  may  do  this,  but  they  cannot  gain  profit 
from  the  assets  of  the  corporation,  to  the  detriment  of  the  lawful 
e2C.CJL— 10 
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rights  of  creditors,  any  more  than  any  other  person  may.  To  be  sure, 
the  relation  of  the  stockholders,  and  especially  of  the  directors,  to  the 
subject-matter,  may  afford  reason  for  close  scrutiny  of  such  transac- 
tions ;  but  in  the  end  the  question  is  one  of  fair  dealing  in  the  exercise 
of  a  legal  right,  i  Morawetz  on  Corp.  §  8ii.  All  this  is  inconsistent 
with  the  idea  that  a  new  corporation,  organized  with  the  intention  of 
acquiring  for  it  the  assets  of  an  existing  one,  must,  upon  acquiring 
them,  be  regarded  as  the  old  corporation  in  a  new  dress,  and  so  liable 
for  the  old  debts.  The  fact  that  the  directors  are  the  same  persons 
as  the  directors  of  the  old  has  no  tendency  to  prove  the  identity  of  the 
corporations,  where,  as  here,  each  is  conceded  to  be  separately  organ- 
ized at  widely  different  dates,  with  different  stockholders  and  with 
different  stock,  under  laws  which,  when  complied  with,  create  a  dis- 
tinct legal  body,  having  rights  and  duties  conferred  and  imposed  upon 
it  by  its  separate  charter. 

We  do  not  enter  upon  the  consideration  of  questions  raised  in  regard 
to  the  regularity  of  the  organization  of  the  new  company,  as  affected 
by  the  suggestion  that  no  part  of  the  capital  stock  was  paid  in  cash, 
a  question  in  which  the  plaintiff  apparently  has  no  concern,  or  whether 
in  fact  there  was  any  fraud  in  the  acquisition  of  the  property  of  the  old 
company  by  the  new,  because,  first,  the  validity  of  the  incorporation 
cannot  be  tested  in  this  collateral^and  private  suit,  but  only  in  a  direct 
proceeding  by  the  state  (i  Morawetz  on  Corp.  §  2022),  and  because, 
secondly,  the  question  whether  there  was  any  fraud  in  the  transfer 
from  the  one  corporation  to  the  other  which  affected  the  validity  of 
such  transfer  has  no  relevancy  to  the  question  whether  the  new  cor- 
poration is  liable  to  pay  the  debts  of  the  old,  however  important  it 
might  be  in  a  suit  prosecuted  for  the  purpose  of  subjecting  the  assets 
transferred  to  the  payment  of  the  debts  of  creditors. 

The  plaintiff  sues  the  defendant,  '*E.  Bement's  Sons,"  as  "a  cor- 
poration organized  and  doing  business  under  the  laws  of  Michigan," 
and  alleges  in  his  declaration  that  it  was  organized  and  incorporated 
"for  no  other  purpose  than  to  purchase  said  real  and  personal  prop- 
erty of  said  E.  Bement  &  Sons  at  said  pretended  and  fraudulent  sales" 
— meaning  the  foreclosure  sales — "without  any  consideration  and  re- 
lieved from  the  claims,  demands,  and  liens  of  the  plaintiff  and  his  as- 
signors," and  also  "avers  that  the  said  E.  Bement  &  Sons  has  ceased 
to  do  business,  and  by  said  fraudulent  transfers  of  all  its  real  and  per- 
sonal estate  to  the  defendant  has  placed  all  its  property  aforesaid  be- 
yond the  reach  of  execution,  and  the  said  defendant  is  now  in  posses- 
sion thereof,  and  claiming  and  asserting  ownership  of  said  property  by 
reason  of  said  alleged  and  fraudulent  sales."  These  averments  amount 
to  a  concession  of  the  incorporation  of  the  defendant,  de  facto  sales 
of  the  property  to  it  by  the  other  company,  and  a  claim  that  the  sales 
were,  as  against  creditors,  fraudulent  and  void.  But,  if  it  were  true 
that  the  defendant  was  the  same  corporation  as  the  old  one,  there  coLild 
be  no  such  thing  as  a  sale  even  de  facto ;  for  that  could  only  be  where 
a  sale  is  possible,  and,  moreover,  there  would  be  nothing  in  the  way  of 
levying  execution  upon  the  property,  or  selling  under  one  already 
levied.  Perhaps  a  bill  in  equity  in  i^s  aid  might  be  expedient.  But 
that  is  another  subject  with  wiiich  we  have  not  now  to  deal. 
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The  view  we  take  of  the  main  question  renders  it  unnecessary  to 
prolong  the  consideration  of  the  case  in  respect  of  incidental  questions. 
The  judgment  must  be  affirmed,  with  costs. 

NOTE. 
Liabilities  Enforceable  asainit  BooreaniBed  OorporatioA* 

I.  Identity  of  Old  and  New  Cobpobations. 

Fa]  (U.  S.  1896)  A  mining  company,  having  exhausted  its  resources  and 
incured  a  large  indebtedness  in  attempting  to  develop  its  mines,  leased  the 
same  to  a  new  corporation  formed  by  the  same  stockholders  under  the  laws 
of  a  different  state.  The  new  corporation  paid  off  the  debts  of  the  old  one, 
and  prosecuted  the  work  for  some  time., but  finally  became  Insolvent.  Held 
that  as  against  third  persons,  the  reorganization  was  a  mere  change  of  name, 
witbont  affecting  the  ownership  of  the  property,  and  that  the  old  company, 
as  well  as  the  new,  was  chargeable  with  a  mechanic's  lien  for  labor  and  ma- 
terials famished  to  the  latter.— Hatcher  v.  United  Leasing  CJo.  (C.  C.)  75  Fed. 
3(8. 

[b]  (U.  S.  1897)  Where  a  mining  corporation  leased  its  property  for  five 
years,  the  lessee  agreeing  to  organize  a  leasing  company  to  which  the  lease 
was  to  be  assigned,  and  the  stock  of  which  was  to  be  offered  to  the  lessor's 
irtoekholders,  held,  that  the  new  corporation,  when  so  formed,  was  not  Identi- 
cal with  the  old,  and  that  the  statutory  liens  of  persons  furnishing  supplies 
to  it  did  not  attach  to  the  lessor's  tlUe.— United  Mines  Ck).  v.  Hatcher  (C.  O.  A.) 
79  Fed,  517,  25  C.  C.  A.  40. 

[cj  (Ala.  1879)  Statutes  ratifying  a  contract  between  railroad  companies 
for  thch-  consolidation  into  one  company  under  a  new  name,  and  authorizing 
such  cousoUdated  company  to  adopt  the  charter  of  one  of  the  constituent  com- 
panies, do  not  amount  to  the  creation  of  a  new  corporation. — Meyer  v.  John- 
ston, U  Ala.  603. 

[dj  (Cal.  1898)  A  corporation  held  a  lease  under  which  it  mined  asphalt 
on  a  royalty  basis.  One  Individual  held  substantially  all  of  Its  stock.  A  new 
corporation,  with  the  same  object,  officers,  and  place  of  business,  was  organ- 
ized, and  substantially  all  its  stock  was  Issued  to  the  principal  stockholder 
of  the  old  one,  the  sole  consideration  being  a  debt  which  the  old  corporation 
owed  him.  He  afterwards  sold  some  of  his  stock,  but  the  old  corporation 
received  no  part  of  the  consideration.  The  old  cori>oratlon  transferred  its 
lands  and  all  of  its  business  and  assets,  with  the  exception  of  the  mining  lease, 
to  the  new  corporation,  and  practically  went  out  of  business.  Held,  that*  the 
new  comi>any  was  only  the  old  one  tmder  another  name,  and  hence  was  liable 
on  the  mining  lease  for  royalties  subsequently  accruing;  the  transfer  being 
fraiKlnlent  as  to  the  lessor. — Higglns  v.  California  Petroleum  &  Asphalt  Co., 
55  Pac.  155.  122  Cal.  373. 

le]  (Colo.  1898)  A  manufacturing  company  was  organized  to  sell  lime.  Its 
stockholders  and  directors  decided  to  enlarge  its  business  by  adding  mining, 
and  for  that  purpose  a  certificate  of  incorporation  of  a  new  company  was  pre- 
pared, and  filed  In  the  appropriate  public  offices.  The  old  company  sold  the 
new  all  its  property,  and  received  the  entire  Issue  of  Its  capital  stock,  which 
was  distributed  to  the  stockholders  of  the  old  company,  and  the  new  company 
assumed  all  debts  of  the  old.  Held  to  evidence  the  formation  of  a  separate 
corporation,  and  not  merely  an  amendment  of  former  articles  of  Incorporation. 
— Clough  V.  Otis,  55  Pac.  809,  25  Colo.  520. 

[f]  (111.  1875)  A  statute  providing  that  the  trustees  in  a  trust  deed  given 
by  a  railroad  upon  its  road,  property,  and  franchise,  and  the  beneficiaries 
thereunder,  and  their  associates  who  shall  tliereafter  purchase  at  the  sale  un- 
der such  trust  deed,  shall  be  incorporated  by  a  different  name  with  power  to 
purchase  and  own  the  old  company's  property  and  franchise,  and  that  upon 
such  purchase  the  new  company  shall  be  Invested  with  all  the  corporate 
privileges,  powers,  etc.,  of  the  old  company,  without  giving  the  stockholders 
under  the  old  any  rights  In  the  new  company,  or  requiring  the  latter  to  pay 
the  former's  debts,  Is  not  a  reorganization  of  the  old  company,  but  has  the 
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effect  of  creating  a  new  and  distinct  corporation,  capable  of  purchasing,  own- 
ing, and  using  whatever  was  conveyed  by  the  trust  deed,  which  it  takes  sub- 
ject to  no  liens  or  claims  except  such,  if  any,  as  are  paramount  to  the  trust 
deed. — Morgan  County  v.  Thomas,  76  111.  120. 

[g]  (Md.  1895)  Act  April  5.  1878,  c.  409,  entitled  "An  act  to  extend  an  act 
entitled  *An  act  to  incorporate  the  Withers  Mining  Company,*  passed  at  the 
December  session  1847,  chapter  306."  and  providing  that  said  act  and  a  sub- 
sequent act  amendatory  thereof  "be  and  the  same  are  hereby  continued  in  full 
force  and  effect'*  for  30  years,  and  declaring,  after  giving  the  company  a  new 
name,  "that  the  company  by  such  name  shall  succeed  to  all  the  rights,  powers, 
liabilities  and  obligations  of  the**  company  as  previously  named,  did  not 
create  a  new  corporation. — Frostburg  Min.  Co.  v.  Cumberland  &  P.  R,  Ck).,  81 
Md.  28,  31  Atl.  098. 

[hj  (Minn.  1866)  Sp.  Laws  1862,  a  19.  "granted,  transferred,  and  continued" 
to  certain  persons  named,  and  also  designated  by  the  name  and  style  of  the 
"Winona  &  St  Peter  Railroad  Company,**  "all  the  rights,  benefits,  privileges, 
property,  franchises,  and  interests**  of  the  Transit  Railroad  Company,  which 
had  been  previously  acquired  by  the  state.  Held,  that  the  act  did  not  revive 
the  Transit  Railroad  Company,  but  transferred  its  franchises,  etc.,  to  the 
Winona  &  St.  Peter  Railroad  Company.— Huff  v,  Winona  &  St.  P.  R.  Co.,  11 
Minn.  180  (Gil.  114);   Hilbert  v.  Same,  11  Mhin.  246  (Gil.  163). 

[i]  (Minn.  1866)  Under  Laws  1862,  c.  17,  transferring  to  certain  persons 
therein  named  the  property,  rights,  franchises,  etc..  acquired  by  the  state 
in  the  Minneapolis  &  Cedar  Valley  Railroad  Company,  such  company  is  not 
i-ovlved.  and  the  corporation  organized  by  such  grantees  is  not  Identical  with 
the  Minneapolis  &  Cedar  Valley  Railroad  Company,  nor  liable  for  its  debts. — 
Fitz  V.  Minnesota  Cent  Ry.  Co.,  11  Minn.  414  (Gil.  304). 

[J]  (Minn.  1869)  An  act  authorizing  the  transfer  by  the  state  of  corporate 
franchises  already  in  existence,  and  held  by  the  state  as  property,  without 
merger  in  its  general  sovereignty,  and  without  extinguishment,  to  certain 
l)ersous  and  their  successors,  and  declaring  that  such  persons  shall  be  known 
by  a  certain  name  by  which  they  may  sue  and  be  sued,  and  exercise  all  snch 
franchises,  does  not  create  a  new  corporation. — First  Div.  of  St  P.  &  P.  R. 
Co.  V.  Parcher,  14  Minn.  297  (Gil.  224). 

[k]  (N.  Y.  1867)  Where  a  corporation  was  dissolved  by  a  decree  of  the 
state,  and  a  subsequent  decree  contained  a  complete  recognition  of  the  cor- 
poration as  existing,  and  by  a  new  name,  held,  that  the  latter  decree  should 
be  considered  as  reviving  the  corporation  under  its  old  charter,  and  subject. 
though  under  a  new  name,  to  its  debts  and  liabilities  incurred  under  the  old 
name.  Even  if  it  could  be  called  a  new  charter  It  ought  not  to  be  regarded  as 
creating  a  new  corporation,  but  as  reviving  and  confirming,  and  somewhat 
modifying,  the  old  one,  at  least  as  to  foreign  creditors  of  the  old  one. — ^Lea  v. 
American,  A.  &  P.  Canal  Co.,  3  Abb.  Prac.  (N.  S.)  1. 

[1]  (N.  Y.  1874)  A  corporation  voluntarily  ceased  to  do  business,  and  a  new 
-ompany  was  organized  with  larger  capital  and  additional  members,  for  t±ie 
name  purpose  and  imdcr  the  same  name,  to  which  the  first  company  turned 
over  its  property.  Ilchl,  that  the  old  company  did  not  cease  to  have  a  le^al 
existence,  and  a  stockholder  could  maintain  an  action  against  it  in  its  cor- 
l)orate  name. — Cary  v.  Schoharie  Val.  Mach.  Co.,  4  Thomp.  &  C.  285. 

[ni]  (N.  Y.  1875)  Where  u[)on  reincorporation  the  name  of  the  corporation 
Ls  chaiiircd,  its  identity  is  not  thereby  necessarily  affected,  since  the  question 
of  identity  is  one  of  intention. — First  Soc.  of  M.  E.  Church  v.  Brownell,  5  Hun. 
4CA. 

[n]  (Tex.  1883)  A  special  legislative  act  changing  the  name  of  a  corpora- 
tion is  admissible  in  evidence  to  show  the  identity  of  the  old  and  new  cor- 
I>oratlons,  on  behalf  of  one  claiming  title  to  land  conveyed  to  him  by  a  new 
corporation  which  has  succeeded  to  the  rights  of  an  old  corporation,  to  which 
the  lands  were  patented.— Acres  v.  Moyne,  59  Tex.  623. 

fo]  (Tex.  1887)  Where  an  insolvent  corporation  transfers  all  its  assets,  in- 
(liuling  its  name  and  franchise,  to  a  new  association,  under  an  agreement  by 
which  the  latter  Is  to  pay  a  comi)08ltlon  agreeil  on  by  the  former  with  most 
of  its  creditors,  but  is  to  be  repaid  any  amount  In  excess  of  the  compositlou 
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rate  which  It  may  be  obliged  to  pay  to  the  nona^JsentlnJ?  creditors,  and  such 
uew  association  assumes  the  name,  and  carries  on  business  In  the  office,  of  the 
old  association,  and  claims  Its  franchise  and  uses  its  seal,  it  is  not  a  new  cor- 
I>oration,  and  is  liable  to  creditors  who  did  not  accept  the  composition. — Island 
aty  Sav.  Bank  v.  Sachtleben,  G7  Tex.  420,  3  S.  W.  733. 

[p]  (Tex.  1887)  Certain  persons  had  taken  all  the  property  of  defendant 
banking  corporation,  and  were  doing  business  under  its  name  by  contract  with 
the  original  shareholders,  who  retired  the  stock  as  worthless,  and  allowed  de- 
fendants to  do  business  under  the  privilege  of  the  charter,  the  consideration 
therefor  being  Vie  payment  of  74  per  cent,  of  the  Indebtedness  of  the  corpora- 
tion. Held,  that  the  defendant  corporation,  as  reorganized,  is,  in  law,  the 
^ame  as  the  original  corporation,  and,  as  such,  is  liable  for  its  debts. — Island 
City  Sav.  Bank  v.  Wales.  3  Willson,  Civ.  Cas.  Ct.  App.  §  240. 

[q]  (Vtl848)  On  March  10,  183G,  defendants  purchased  all  the  property 
of  the  branch  bank  established  at  Burlington  by  the  Bank  of  the  United  States, 
« reated  by  act  of  congress  in  1816.  The  Bank  of  the  United  States,  incor- 
porated by  the  state  of  Pennsylvania,  February  18,  183i»,  came  into  existence, 
as  an  organized  cori)orate  body,  simultaneously  with  the  termination  of  the 
old  company,  the  estate  and  effects  of  which  were  transferred  to  the  new  com- 
I^any,  one  witness  testifying  that  this  transfer  included  the  proi>erty  sold  to 
defendants.  Held,  in  the  absence  of  testimony  showing  the  time  of  this 
transfer,  that  these  circumstances,  connected  with  the  bringing  of  the  action 
against  defendants  by  the  new  company,  and  the  possession  by  it  of  the  writ- 
ten evidences  of  defendant's  debt,  were  sufficient  to  show  that  the  contract 
was  in  fact  made  by  defendants  with  the  new  company. — Bank  of  United 
States  V,  Lyman,  20  Vt  666. 

[r]  (Va.  1872)  Sess.  Acts  1866-67,  p.  705,  c.  280,  provided  (section  15)  that. 
in  the  event  that  a  certain  railroad  company  performed  certain  conditions 
named  in  the  act,  it  should  be  entitled  to  certain  rights  and  privileges,  and  be 
AHown  by  a  certain  name.  Held  that,  where  the  conditions  were  fulfilled,  the 
't)nipauy.  under  its  new  name,  was  but  a  continuation  of  the  original  com- 
pany, with  additional  franchises,  and  was  liable  on  contracts  made  by  the 
latter  company. — Wilson  v.  Chesapeake  &  O.  R.  Co.,  21  Grat  654. 

[s]  (Va.  1894)  The  R.  R.  Ck).  was  incorporated  May  17. 1860,  under  Act  March 
20, 1860,  in  which  said  company  was  subject  to  chapters  56,  57,  Code  1849,  and 
not  to  chapter  61,  of  said  Code.  The  company  continued  to  rim  cars  as  the 
It  R.  Co.  until  November  20,  1890.  It  executed  three  deeds  of  trust,  the  Jast 
two  of  which  were  foreclosed  March  15,  1881,  and  were  purchased  by  its 
stockholders  and  officers,  who  claimed  to  act  imder  chapter  61.  Code  1849, 
iiad  business  was  carried  on  as  the  R.  C.  R.  CJo.  On  May  17,  1882.  one  of 
said  purchasers,  who  was  president  of  R.  C.  R.  Co.,  obtained  from  the  city 
of  Richmond  an  extension  of  the  charter  of  R.  R.  Co.  to  January  31,  1900, 
and  by  Act  March  17,  1884,  the  R.  C.  R.  Co.  was  recognized  as  the  same  cor- 
poration as  R.  R.  Co.,  under  which  act,  on  October  14,  1890,  the  R.  R.  Co. 
conveyed  to  R.  R.  &  E.  Co.  all  its  property  and  franchises,  the  last  company 
assuming  all  debts  and  liabilities  of  R.  R.  Co.  Held,  in  an  action  for  personal 
hijurles  suffered  in  1880.  that,  as  defendant  acquired  the  supposed  right  to 
be  a  new  corporation  under  chapter  61.  Code  1849,  from  which  it  was  expressly 
excluded  by  its  organic  act,  it  had  no  right  to  the  exemptions  therein  given 
to  new  purchasers  of  corporate  property  from  the  debts  of  the  old  concern, 
and  that  as  the  sale  was  only  of  an  equity  of  redemption,  and  not  of  all  the 
property,  the  corporate  life  of  the  R.  R.  Co.  was  not  obliterated. — Laughorne 
V.  Richmond  City  Ry.  Co..  19  S.  E.  122. 

It]  (Wis,  1863)  The  Milwaukee  &  Prairie  du  Chlen  Railway  Company,  or- 
ganized under  Laws  1856,  c.  121.  and  Laws  1800,  c.  308,  by  persohs  who  had 
purchased,  at  mortgage  sales,  the  road  and  other  property  of  the  Milwaukee 
&  Mississippi  Railroad  CJompany,  although  by  statute  clothed  with  the  same 
powers  as  the  latter  company,  is  not  the  same  corporation,  and  is  not  liable 
for  its  debts.— Vilas  v.  Milwaukee  &  P.  C.  Ry.  Co.,  17  Wis.  497. 

Tu]  (Wis.  1871)  Where  a  corporation  has  forfeited  Its  franchises  by  non- 
user,  but  such  forfeiture  has  never  been  judicially  declared,  an  act  reviving 
and  continuing  in  force  its  charter  without  any  specific  provision  either  recog- 
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nlzing  as  officers  of  the  company  the  persons  last  elected  as  such,  or  directing 
a  new  organization,  must  be  held  to  continue  the  organization  as  it  existed 
de  facto  at  the  time  of  the  passage  of  the  act — Phillips  v.  Town  of  Albany, 
28  Wis.  340. 

[v]  (Wis.  1899)  Under  Rev,  St  $  1788.  providing  that  a  person  or  associa- 
tion becoming  the  owner  or  assignee  of  the  rights,  powers,  privileges,  and 
franchises  of  a  cori)oration  under  mortgage  sale,  may,  at  any  time  within  two 
years,  organize  a  new,  and  have  the  same  rights,  privileges,  and  franchises 
which  the  old  corporation  was  at  the  time  of  the  sale  entitled  to  have,  such 
a  reorganized  cori)oration  Is  not  a  continuation  of  the  old  corporation,  but  a 
new  body,  entitled  to  hold  and  enjoy  the  property  formerly  owned  by  the  old 
corporations,  free  from  the  latter's  liabilities.  Including  liens  against  such 
property  not  prior  to  that  through  which  the  new  corporation  acquired  title- 
National  Foundry  &  Pipe  Works  v.  Oconto  City  Water  Supply  Co.,  81  N.  W. 
125,  105  Wis.  4& 

II.    LiABiLrriES  Eniix>bceablb  against  Pbopebtt. 

[a]  (U.  S.)  Where  stockholders  in  one  corporation  organized  another,  and 
transferred  all  the  corporate  property  to  the  latter,  the  obligations  of  the  old 
corporation  may  be  enforced  against  the  new  to  the  extent  of  the  assets  re 
ceived  by  it— (1882)  Hibernia  Ins.  Co.  v.  St.  Louis  &  N.  O.  Transp.  Co.  <C.  C.) 
13  Fed.  516;  (1883)  Brum  v.  Merchants'  Mut  Ins.  Co.  (C.  C.)  16  Fed.  140; 
(1883)  Mott  V.  Sun  Mut  Ins.  Co.,  Id. 

[aa]  (U.  S.  1898)  A  reorganized  corporation,  having  the  same  officers  and 
attorneys  as  the  old,  and  succeeding  to  its  property  by  purchase  at  a  receiver's 
sale.  Is  not  a  purchaser  of  such  property  without  notice  of  the  rights  therein  of 
parties  to  pending  litigation  between  them  and  the  old  corporation  involving 
the  right  to  a  lien  on  such  property,  and  cannot  relitigate  in  such  suit  ques- 
tions which  have  been  adjudicated  as  against  the  old  corporation. — Oregon 
R.  &  Nav.  Co.  V.  Balfour,  90  Fed.  295,  33  C.  C.  A.  57. 

[b]  (U.  S.  1901)  A  creditor  of  a  corporation  which  has  transferred  all  of 
Its  property  to  another  corporation,  who  proposes  to  challenge  the  validity  of 
the  conveyance,  must  act  promptly  after  he  is  advised  of  the  same;  and  a 
delay  of  three  or  four  years,  during  which  others  have  become  creditors  of 
the  transferee,  and  it  has  become  insolvent  will  bar  his  right  to  assert  an 
equitable  lien  on  the  property  so  transferred. — Anthony  v.  Campbell,  112  Fed. 
212,  50  C.  C.  A.  195;   Campbell  v.  Anthony,  Id. 

[c]  (U.  S.  1884)  A  transfer  of  all  the  assets  of  one  corporation  to  another, 
whereby,  through  a  mere  change  of  name,  an  attempt  is  made  to  defraud  cred- 
itors, or  which  would  operate  a  fraud,  will  not  be  upheld  as  against  creditors, 
and  the  transferee,  if  he  takes  with  notice,  takes  cum  ouere. — Blair  v.  St 
Louis,  U.  &  K.  R.  Co.  (C.  C.)  22  Fed.  30. 

[dl  (U.  S.  1885)  A.,  a  corporation,  being  largely  Indebted  to  B.  and  others, 
its  stockholders  and  officers  organized  C,  a  new  corporation,  and  transferred 
to  it  all  of  A.'s  assets,  in  consideration  of  stock  In  C,  and  of  C.*8  assuming 
A.'s  liabilities.  C.  mortgaged  the  property  so  transferred  to  D.,  to  secure  an 
issue  of  bonds.  At  the  time  of  the  execution  of  the  mortgage,  B.*s  claim  had 
not  been  reduced  to  Judgment,  but  D.  accepted  the  mortgage  with  notice  of 
it.  B.  subsequently  obtained  Judgment  against  C.  Held,  that  his  Hen  upon 
the  property  transferred  was  superior  to  D.'s. — Blair  v.  St  Louis,  H.  &  K.  R. 
Ck).  (C.  C.)  24  Fed.  148. 

[e]  (U.  S.  1889)  Where  an  Insolvent  corporation  reorganizes  under  a  new 
charter  and  a  different  name,  its  property  is  still  liable  for  Its  debts,  though 
transferred  to  the  new  corporation  for  a  valuable  consideration. — McVicker  v. 
American  Opera  Co.  (C.  C.)  40  Fed.  861. 

[f]  (Colo.  1897)  Where  it  appears  that  assets  of  a  corporation  were  allowed 
by  its  directors  to  be  sold  under  mortgages  in  order  that  they  might  be  trans- 
ferred by  the  nominal  purchaser  to  a  new  corporation  organized  by  the  same 
directors,  for  the  purpose  of  saving  the  assets  from  liability  for  other  debts, 
and  that  the  assets  were  largely  in  excess  of  the  mortgages  on  them,  equity 
will  follow  this  excess  and  compel  iU  application  to  the  debts  of  the  old  cor' 
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poradon.— Goddard  t.  Flshel-Schllchten  Importing  CJo.,  48  Pac.  279,  9  Colo. 
App.  306. 

[g]  (111.  1861)  Where  a  new  corporation  Is  established  In  the  place  of  an 
old  one,  whose  property  It  purchases,  neither  this  property,  excepting  so  far 
as  it  is  subject  to  a  prior  lien,  nor  the  future  earnings  of  the  new  company, 
can  be  taken  to  pay  the  debts  of  the  old  one. — BruJIett  v.  Great  Western  R. 
Co.,  25  111.  (15  Peck)  35a 

[h]  (IlL  1891)  Stockholders  taking  part  in  the  corporate  action  of  a  com- 
pany, whereby  its  assets  are  transferred  to  another  company,  and  who  receive 
for  themselTes  individually,  as  do  the  other  stockholders,  a' part  of  the  pro- 
ceeds proportioned  to  the  amount  of  their  stock,  thus  dissolving  the  corpora- 
tion, and  becoming  members  of  another,  whose  constituents  are  the  same,  are 
trustees  for  creditors  as  to  the  amount  received,  this  being,  in  effect,  a  divi- 
dend and  distribution  of  such  assets  by  the  company  to  its  own  stockholders.— 
Hill  V.  Gruell,  42  111.  App.  411. 

[i]  (Md.  1892)  A  corporation,  organized  to  succeed  one  whose  charter  was 
about  to  expire,  purchased  property  and  gave  in  part  payment  certificates  of 
its  preferred  stock.  The  old  corporation  made  the  cash  pasrment,  and  went 
into  possession  of  the  property.  It  was  then  decided  to  get  an  extension  of  the 
old  charter,  and  the  property  was  transferred  to  the  old  corporation,  at  the 
original  purchase  price.  Held,  that  the  certificates  of  preferred  stock  of  the 
new  company  given  in  part  payment  for  the  property  are  a  valid  claim  against 
the  insolvent  estate  of  the  old  company. — Stokes  v.  Detrick,  76  Md.  256,  23  Atl. 
846;  Haines  v.  Same,  Id. 

Ul  (Mass.  1897)  A  corporation  ceased  to  do  business,  and  its  stockholders, 
with  one  other  person,  formed  a  new  corporation,  with  a  different  name,  tak- 
ing all  the  assets  of  the  old  corporation  except  the  books. .  Held,  that  a  cred- 
itor of  the  old  corporation  had  an  equitable  right  to  follow  its  assets,  but 
could  not  maintain  an  action  at  law  against  the  new  corporation. — Ewlng  v. 
Composite  Brake  Shoe  Co.,  47  N.  E.  241,  169  Mass.  72. 

[k]  (Mich.  1900)  Ck)mplainant,  a  creditor  of  one  of  two  firms  which  were 
consolidated  as  a  corporation,  accepted  as  collateral  security  for  her  debt  cer- 
tain stock  in  the  corporation.  Subsequently  the  corporation  was  reorganized 
by  agreement  between  H.,  a  creditor  thereof,  and  its  directors,  by  which  H. 
assumed  all  the  liabilities  of  the  corporation,  and  obtained  its  assets.  Two 
of  the  directors  of  the  old  corporation  were  placed  In  the  management  of  the 
new  one,  and  the  same  amount  of  shares  which  they  had  in  the  old  corporation 
was  issued  to  them  in  the  new,  apparently  without  any  consideration.  Ueld, 
that  complainant  was  entitled  to  a  perponal  judgment  against  the  two  directors 
of  the  old  corporation,  and  the  purchaser  of  the  assets  thereof,  for  the  amount 
of  her  claim,  and  to  a  lien  for  the  same  on  the  assets  of  the  new  corporation, 
since  the  stock  issued  to  the  two  old  directors  without  consideration  should 
be  treated  as  assets  of  the  old  corporation. — Smith  v.  Smith,  Sturgeon  &  Co., 
84  N.  W.  144,  125  Mich.  234. 

[1]  (Mo.  App.  1901)  Rev.  St  1899,  §  1338,  giving  a  remedy  against  the  officers 
of  a  corporation  in  favor  of  creditors  for  the  value  of  all  property  which  they 
may  have  acquired  to  themselves  or  transferred  to  others,  does  not  take  away 
the  right  in  equity  of  creditors  to  follow  the  assets  of  a  company  in  the  hand» 
of  a  new  company  which  has  absorbed  them,  as  the  statutory  remedy  is  merely 
cumulative. — Berthold  v.  Holladay-Koltz  Land  &  Lumber  Co.,  91  Mo.  App. 
233. 

[m]  (Mo.  App.  1901)  Where  a  corporation,  pending  an  action  against  it, 
transfers  its  assets  to  another  company,  which  continues  the  business  with 
such  assets  as  the  successor  of  the  former  company,  against  which  an  execu- 
tion has  been  returned  nulla  bona,  such  successor  is  responsible  to  the  plaintiff 
in  such  action  to  the  extent  of  the  value  of  the  property  in  its  possession  which 
belonged  to  its  predecessor. — Berthold  v.  Holladay-Koltz  Land  &  Lumber  Co., 
91  Mo.  App.  233. 

[n]  (N.  C.  1885)  While  a  reorganized  corporation  may  not  be  liable  for  the 
debts  of  the  original  corporation,  the  property  acquired  from  the  original  cor- 
poration may  be  reached  by  its  creditors  in  the  hands  of  the  reorganized  cor- 
poration.—Marshall  V.  Western  North  Carolina  B.  Co.,  92  N.  C.  322. 
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[o]  (Pa.  1800)  Where  a  new  corporation  is  formed,  and  a  part  of  Its  stock 
is  Issued  to  the  stockholders  of  an  old  corporation  in  consideration  of  their 
holdings  in  the  latter,  all  of  whose  property  Is  transferred  to  the  new  one,  the 
transaction  is  void  as  to  creditors  of  the  old  corporation,  being,  in  effect,  a 
transfer  of  proi>erty  by  a  debtor  with  a  reservation  of  an  Interest  therein  to 
himself.— Montgomery  Web  Co.  v.  Dienelt,  133  Pa.  St  585,  19  Aa  428,  25 
Wkly.  Notes  Cas.  549,  19  Am.  St.  Rep.  ViC:^. 

[p]  (Tex.  1896)  Where  judgment  creditors  of  a  railroad  company  permit 
foreclosure  sale  of  its  property  to  be  made  without  objection,  and  contract 
with  a  reorganized  company  to  take  bonds  of  such  company  In  payment  of 
their  judgments,  they  lose  their  judgment  lien  on  the  property.— Houston,  E. 
&  W.  T.  liy.  Co.  v.  Keller  (Civ.  App.)  3G  S.  W.  859. 

III.     Debts. 

fa]    When  a  new  charter  Is  granted  an  existing  corporation,  and  the  organ- 
ization under  the  new  charter  succeeds  to  the  property  of  the  former  company. 
It  Is  liable  for  such  former  company's  debts. 
— (U.  S.  1882)  Hlbernia  Ins.  Co.  v.  St  Louis  &  N.  O.  Transp.  Co.  (a  C.) 
13  Fed.  516; 
(Ga.  1874)  Montgomery  &  W.  P.  R.  Co.  v.  Boring,  51  Ga.  582; 
(Mass.  1823)  Episcopal  Charitable  Soc.  v.  Episcopal  Church,  18  Mass.  (1 

Pick.)  372; 
(Mo.  1883)  Evans  v.  Exchange  Bank,  79  Mo.  182;    (1887)  Slattery  v.  St 

Louis  &  N.  O.  Transp.  Co..  91  Mo.  217,  4  S.  W.  79; 
(Pa.  1867)  Thorp  v.  Wegefarth,  56  Pa.  St  (6  P.  F.  Smith)  82,  93  Am.  Dec. 
789. 
[b]  (U.  S.  1899)    Where  a  plan  for  reorganization  Is  entered  Into  by  the 
stockholders  and  secured  creditors  of  an  Insolvent  corporation,  and  Is  carried 
out,  pursuant  to  which  all  the  property  of  the  coi"poratlon  Is  sold  by  fore- 
closure and  otherwise,  and  transferred  to  the  new  corporation,  whereby  the 
stockholders  of  the  old  corporation  retain  tlielr  Interest  and  rights,  and  by 
virtue  thereof  are  either  stockholders  in  the  new  corporation,  or  are  other- 
wise providtHl  for,  this  is  a  fraud  on  an  unsecured  creditor  of  the  old  corpora- 
tion, so  that  she  may  hold  the  new  corporation  for  her  claim. — Ontral  of 
Georgia  Ry.  Co.  v.  Paul.  93  Fed.  878,  35  C.  C.  A.  639. 

(c.  dj  (Ala.  1878)  A  legislative  Intent  upon  change  or  reorganization  of  a 
cori>oration,  to  absolve  It  from  existing  liabilities,  cannot  be  Inferred,  but 
must  unmistakably  appear. — Trustees  of  University  v.  Moody,  62  Ala.  .389. 

[e]  (Cal.  lhU'2)  Where  the  offi(»ers  and  stockholders  of  one  cori)oratlon  form 
another,  and  convey  all  the  property  of  the  former  to  it  In  fraud  of  creditors, 
the  latter  corporation  will  be  regarded  as  a  continuation  of  the  former,  and 
a  court  of  equity  will  hold  the  as.v'et8  of  the  latter  liable  for  a  debt  of  the 
former,  though  there  has  been  no  rei*overy  of  judgment  for  the  debt,  and  re- 
turn of  execution  unsatisfied,  as  required  by  Civ.  Code,  S  3441,  which  declares 
that  "a  creditor  can  avoid  the  act  or  obligation  of  his  debtor  for  fraud  only 
when  the  fraud  obstructs  the  enforcement  by  legal  process  of  his  rights  to 
take  the  property  affet'tcd  by  the  transfer  or  obligation." — Blanc  v.  Paymaster 
Mill.  C^o..  95  Cal.  524.  30  Pac.  7r>5.  29  Am.  St  Rep.  149. 

[f]  (111.  18(59)  Where  the  profK^rty  and  fraiichl.'^s  of  a  railroad  corporation 
have  been  sold  and  conveyed  under  a  dee<l  of  trust,  and  the  purchasers  reor- 
ganize, there  must  be  shown.  In  order  to  prove  a  new  promise  by  the  reorgan- 
ized company  to  pay  a  debt  owing  by  the  company  as  originally  organized, 
some  action,  on  the  part  of  the  directors  of  the  reorganized  company,  from 
which  the  promise  can  be  clearly  Inferred. — American  Cent.  Ry.  Co.  v.  Miles, 
.52  111.  174. 

Ig]  (111.  1875)  In  a  suit  against  a  railroad  company  on  promissory  notes 
made  by  another  company,  the  fact  that  defendant  was  authorized  by  law  to 
purchase  the  road  of  the  company  making  the  notes,  on  condition  that  it  should 
pay  the  debts  of  the  latter,  will  not  be  sutticlent  to  make  defendant  liable.  It 
must  further  be  shown  that  defendant  purchased  the  road  of  the  other  to 
make  it  liable  for  the  other  company's  debts. — Desmond  v.  St.  Louis,  A.  &  T. 
II.  R.  Co.,  77  111.  631. 
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ft]  (Ind.  1892)  An  agreement  between  the  bondholders  of  the  original  com- 
paoy  that  a  certain  sum  should  be  retained  for  the  payment  of  small  claims, 
as  required,  creates  no  obligation  in  favor  of  plaintiff. — Mayer  v.  Ft.  Wayne* 
C.  k  L.  R.  Co..  132  Ind.  88.  31  N.  E.  567. 

[i]  (Ind.  1892)  Plaintiff  agreed  to  erect  a  station  for  two  railroad  compa- 
nies, each  of  which  was  to  pay  part  of  the  cost  thereof,  and  he  agreed  to  pay 
part  of  the  cost  himself,  though  it  did  not  appear  that  he  was  to  have  any 
interest  in  the  station  when  completed.  He  built  the  station  as  agreed,  but 
did  not  receive  payment  from  one  of  the  roads.  Later  this  road  was  sold  un- 
der a  mortgage  foreclosure,  and  bought  in  by  the  bondholders,  who  organized 
a  new  corporation  to  own  and  run  it  The  new  corporation  used  the  station, 
and  plaintiff  sued  it  for  the  amount  which  the  former  owners  of  the  road 
agreed  to  pay  him.  Held,  that  he  could  not  recover. — Mayer  v.  Ft.  Wayne,  C. 
&  L  R.  Co.,  132  Ind.  88,  31  N.  E.  567. 

Ul  (Iowa,  1876)  To  render  the  successors  of  a  bank  liable  for  its  delin- 
quencies, something  more  must  be  shown  than  the  mere  fact  that  they  suc- 
ceeded it  in  business ;  and  the  party  seeking  to  recover  therefor  must  prove 
that  they  received  some  portion  of  its  funds  or  proi>erty. — Hopper  v.  Moore, 
42  Iowa,  563. 

[k]  (Me.  1843)  Where  a  corporation  was  organized  on  the  29th  of  March, 
and  again  on  the  4th  of  June  following,  and  one  who  became  a  creditor  of 
such  corporation  in  the  intervening  time  consented,  as  a  stockholder,  to  the 
new  organization,  to  have  the  stock  divided  anew,  and  took  shares  in  the  new 
stock,  it  was  Jield  that  such  creditor  did  not  thereby  forfeit  his  right  to  re- 
cover his  debt  against  the  corporation,  if  the  jury  came  to  the  conclusion  that 
the  plaintiff  did  not  thereby  intend  to  surrender,  discharge,  or  affect  his  claim 
against  the  corporation  by  consenting  to  a  new  organization  of  it. — Longley  v. 
Longley  Stage  Co..  23  Me.  (10  Shep.)  39. 

[1]  (Md.  1870)    Where  the  assent  of  a  corporation,  on  certain  conditions  as  - 
to  payment  of  claims  of  creditors,  Is  made  essential  to  the  surrender  of  its 
franchise  to  a  new  corporation,  these  conditions  cannot  be  abrogated  or  im- 
paired without  the  consent  of  such  creditors,  by  any  subsequent  acts  of  the 
new  corporation. — Virginia  v.  Maryland,  32  Md.  501. 

[m]  (Minn.  1878)  Where  a  corporation  Is  created  pursuant  to  an  agreement 
by  one  acting  in  behalf  of  It,  that,  upon  its  organization,  it  would  assume  the 
liabilities  of  an  existing  corporation,  upon  a  conveyance  by  the  latter  to  It  of 
all  its  property  and  franchises,  such  agreement,  when  sanctioned  by  subse- 
quent legislation  creating  the  new  corporation,  subjects  the  latter  to  such  lia- 
bilities to  the  same  extent  as  the  old  company. — Welsh  v.  First  Division  of  St. 
l*aul  &  P.  R.  Ck).,  25  Minn.  314. 

[nj  (X.J.  1807)  Where  one  corporation  transfers  all  its  assets  to  another 
assuming  all  indebtedness,  the  bondholders  of  the  former  are  creditors  of  the 
latter.—Blake  v.  Domestic  Manuf'g  Co.,  38  Atl.  241,  64  N.  J.  Eq.  480;  Same  v. 
Domestic  Sewing  Mach.  Co.,  Id. 

[o]  (N.Y.  1886)  In  order  to  charge  one  corporation  with  the  liabilities  of  a 
corporation  to  whose  business  It  has  8uccee<led,  the  creditor  must  prove  that 
the  directors  of  the  corporation  to  be  charged,  at  a  meeting  of  the  board,  in  a 
legal  manner  assumed  the  debt  A  promise  by  its  secTetary  and  treasurer  who 
was  connected  officially  with  the  original  corporation  is  not  sufficient. — Steven- 
son V.  Counting  Room  Co.,  2  City  Ct  R.  245. 

[p]  (N.  Y.  1896)  A  new  coriwration,  formed  as  a  reorganization  of  another, 
adopted  a  resolution  authorizing  the  purchase  of  certain  property  of  the  old 
company,  to  be  paid  for  by  the  assumption  of  its  debts.  The  resolution  was 
carried  out,  and  a  bill  of  sale  taken,  which  recited  the  consideration  to  be  the 
assumption  by  the  new  company  of  all  the  debts  of  the  old  except  Its  bonds. 
A  holder  of  bonds  brought  an  action  against  the  new  company  to  recover  there- 
on, oil  the  "ground  that  their  payment  was  assumed  by  its  resolution.  Held, 
that  the  obligation  of  the  new  company  was  created  by  its  purchase,  and  not 
by  the  preliminary  resolution,  and  was  measured  by  the  terms  of  the  bill  of 
sale,  and,  it  appearing  that  it  was  not  the  intention  to  assume  r)ayment  of  tin* 
bonds,  it  could  not  be  held  therefor. — Fernschild  v.  D.  G.  Yuengling  Brewing 
Co.  (City  Ct  N.  Y.)  16  Misc.  Rep.  278,  38  N.  Y.  Supp.  119. 
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[q]  (N.  T.  1896)  A  Dew  corporation  was  formed  as  a  reorp:nnizatlon  of  an- 
other, under  an  agreement  for  the  transfer  to  it  of  the  property  of  the  old 
company  In  consideration  of  the  assumption  of  the  old  company's  debts,  except 
the  claims  of  nonassenting  bondholders.  A  resolution  was  adopted  authoriz- 
ing the  purchase,  and  a  bill  of  sale  was  prepared,  providing  that  the  new  com- 
pany should  assume  all  the  debts  of  the  old  company,  except  certain  l>onds. 
The  reorganization  committee  reported  that  they  had  procured  a  bill  of  sale 
of  all  the  property,  which  was  to  be  delivered  on  "the  assumption  by  the  new 
company  of  all  said  debts  and  obligations."  The  chairman  of  the  committee 
stated  that  the  old  company  transferred  all  its  property  in  consideration  that 
the  new  company  should  assume  all  the  debts  and  obligations  of  the  old  com- 
pany, In  addition  to  those  specified  in  the  reorganization  agreement  There- 
upon a  resolution  was  adopted  that  the  new  company  assumed  "all  the  debts, 
obligations,  and  liabilities,  of  every  kind  and  description,  of  [the  old  company]. 
In  addition  to  the  bonds  and  other  obligations  mentioned  In  the  agreement  of 
reorganization."  Held,  that  the  obligation  of  the  new  company  was  to  assume 
all  the  obligations  of  the  old  company,  including  its  bonds.  38  N.  Y.  Supp. 
119,  16  Misc.  Rep.  278  (1896)  reversed.— Femschlld  v.  D.  G.  Yuengllng  Brew- 
ing CJo.  (Sup.)  40  N.  Y.  Supp.  1119,  18  Misc.  Rep.  49. 

[r]  (N.  Y.  1806)  A  corporation  cannot  deny  the  validity  of  an  issue  of  stock 
by  another  corporation,  where  It  has  succeeded  such  corporation,  and  obtained 
valuable  property  under  an  agreement  which  recognizes  the  stock  as  one  of 
the  liabilities  of  the  old  corporation. — Davidson  v.  Mexican  Nat  R.  Co.,  42 
N.  Y.  Supp.  1015,  11  App.  Div.  28. 

[s]  (N.  Y.  1896)  The  C.  <3o.  lent  the  R.  Co.  aoOO  shares  of  the  R.  Co.'s  stock 
for  use  as  collateral,  and  the  R.  CJo.  agreed  to  return  the  stock,  or  pay  $10  a 
share  therefor,  which  was  double  its  value.  The  stock  was  not  returned. 
The  R.  Co.  was  reorganized,  and  a  fund  appropriated  for  the  payment  of  its 
outstanding  Indebtedness.  Held,  that  the  $40,000  used  could  be  recovered, 
but  the  penalty  for  failure  to  return  the  stock  was  not  an  outstanding  indebt- 
edness to  which  the  fund  could  be  applied. — Davidson  v.  Mexican  Nat  R.  Co. 
(Sup.)  42  N.  Y.  Supp.  1015,  11  App.  Div.  28. 

[t]  (N.  Y.  1896)  The  treasurer  of  the  C.  Co^  who  was  also  treasurer  of  the 
R.  (3o.,  in  making  a  statement  of  the  floating  debt  of  the  R.  (3o.,  for  persons 
who  were  reorganizing  it  included  a  large  debt  due  to  the  C.  Co.,  in  a  lump 
sum,  alleged  to  be  due  to  "individuals  and  companies."  The  reorganizers  did 
not  ask  the  names  of  the  creditors,  but  appropriated  enough  to  pay  the  debt 
Held,  that  they  could  not  have  been  misled  to  their  prejudice  by  the  treasurer's 
statement,  and,  as  the  debt  claimed  was  an  honest  one,  fraud  would  not  be 
presumed. — ^Davidson  v.  Mexican  Nat  R.  Co,,  42  N.  Y.  Supp.  1015,  11  App.  Div. 
28. 

[tt]  (M  Y.  1897)  Where  a  new  corporation  absorbs  all  the  assets  of  an  old 
corporation,  and  continues  to  do  business  In  the  name  of  the  old  corporation, 
it  is  liable  for  obligations  so  contracted,  as  a  principal  is  liable  for  the  acts 
of  its  agent.— Davis  Provision  Co.  v.  Fowler  Bros.,  47  N.  Y,  Supp.  205,  20  App. 
Div.  62(J,  judgment  afiirmed  (1900)  163  N.  Y.  580,  57  N.  E.  1108. 

[u]  (N.  Y.  1897)  Where  a  corporation  permits  a  newly  organized  corpora- 
tion to  absorb  Its  assets  and  do  business  in  its  name,  it  Is  liable  for  obliga- 
tions so  contracted,  as  It  assumes  to  be  a  principal  In  such  transactions. — ^Da- 
vis Provision  Co.  v.  Fowler  Bros.,  47  N.  Y.  Supp.  205,  20  App,  Div.  626,  Judg- 
ment affirmed  (1900)  163  N.  Y.  580,  57  N.  E.  1108. 

[uu]  (N.  Y.  1901)  Where  the  stockholders  and  officers  of  a  business  corpora- 
tion unite  with  others  to  form  a  new  corporation,  to  which  all  the  property 
and  assets  of  the  old  corporation  are  transferred  and  paid  for  by  stock  issued 
to  such  old  stockholders,  the  transfer  is  valid  as  between  the  parties,  and  can 
be  disturbed  by  creditors  of  the  old  corporation  only  to  the  extent  necessary 
to  collect  their  claims.— Wilson  v.  yEollan  Co.,  72  N.  Y.  Supp.  150,  64  App.  Div. 
337. 

[v]  (Pa.  1873)  Where  a  railroad  company  was  incorporated  by  special  act, 
authorizing  its  organization,  etc.,  on  the  purchase  of  another  road  under  fore- 
closure, there  was  no  privity  between  the  two  companies,  so  as  to  render  the 
new  company,  to  which  the  as.sets  of  the  old  were  sold,  liable  for  the  latter's 
debts,— Appeal  of  Stewart,  72  Pa.  St  (22  P.  F.  Smith)  291. 
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[▼vl  (Tenn.  1885)  Where  a  mortgage  on  the  property  and  franchises  ^f  a 
eorporation  is  foreclosed,  and  purchasers  at  the  sale  reorganize  under  the  name 
of  the  original  corporation,  neither  they  nor  the  property  becomes  liable  for  its 
debts. — ^Memphis  Water  Co.  v.  Magens,  83  Tenn.  (15  Lea)  37. 

[w]  (Tex.  1882)  Plaintiff  recovered  Judgment  against  a  corporation,  which 
afterwards  sold  its  property  to  a  new  company  organized  to  succeed  It 
Twelve  years  after  the  sale  plaintiff  brought  an  action  to  have  the  sum  due 
from  the  new  company  to  the  old  applied  in  payment  of  her  Judgment  De- 
fendant answered  that  the  liabilities  of  the  corporation  exceeded  its  assets, 
and  that,  therefore,  plaintiff  was  only  entitled  to  prorate  with  other  creditors 
in  a  distribution  of  the  amount  due  among  all  of  the  creditors  of  the  cori)ora- 
tion.  Held  that  from  lapse  of  time,  it  would  be  presumed  that  all  of  the  debts 
of  the  corporation  had  been  satisfied. — Galveston,  H.  &  S.  A.  R.  CJo.  v.  Butler, 
56  Tex.  50a 

[ww]  (Tex.  1894)  The  fact  that  a  new  fair  association,  a  corporation, 
bought  an  old  fair  association's  grounds,  and  voluntarily  paid  premiums  offered 
by,  and  advertising  claims  against  the  latter,  does  not  charge  it  with  the  lat- 
ter's  debts. — ^Texas  State  Fair  &  Dallas  Exposition  Ass'n  v.  Caruthers,  8  Tex. 
av.  App.  474,  29  S.  W.  48. 

[x]  (Tex.  1895)  That  a  creditor  of  an  Insolvent  corporation  did  not  present 
a  claim  for  breach  of  contract  by  the  corporation,  against  the  receivers,  by  in- 
tervention, or  otherwise  urge  it  against  them,  and  did  not  call  the  attention 
of  the  reorganization  committee  to  such  claim,  though  the  creditor  did  present 
another  claim,  which  was  paid,  does  not  under  the  statute,  estop  him  to  assert 
such  claim  against  the  corporation  on  reorganization,  after  the  property  has 
passed  out  of  the  hands  of  the  receivers,  to  the  corporation,  without  a  sale. — 
Diamond  State  Iron  Co.  v.  San  Antonio  &  A.  P.  Ry.  CJo.,  11  Tex.  Civ.  App.  587, 
33  S.  W.  987. 

[xx]  (Va.  1858)  One  who  was  president  and  acting  manager  of  a  mining  cor- 
poration, the  B.  H.  Co.,  and  who  owned  most  of.  the  shares  In  it,  contracted 
with  certain  persons  that  he  would  obtain  an  act  of  incorporation  for  a  new 
company,  with  provisions  which  would  enable  them  to  conduct  the  business  in 
England,  and  to  transfer  to  the  new  company  all  the  property  of  the  B.  H.  Co. 
(except  slaves  and  some  specified  lands),  and  all  the  shares  of  stock  in  that 
company,  for  which  they  were  to  pay  him  a  certain  sum  of  money,  and  a 
royalty  upon  the  product  of  the  mines.  The  new  company  was  organized,  and 
the  shares  of  stock  in  the  B.  H.  Co.  were  transferred  on  their  books  to  the  new 
company,  but  there  was  no  conveyance  of  the  real  estate,  which,  however,  the 
new  company  took  possession  of  and  held  as  its  own.  Held,  that  the  new 
company  was  the  successor  of  the  old,  and  held  the  property  of  that  company 
subject  to  its  debts. — ^Barksdale  v.  Finney,  14  Grat.  338. 

[y]  (W.  Va.  1895)  Where  a  new  corporation,  of  different  stockholders,  is 
formed,  it  cannot  be  sued  by  the  creditors,  or  be  held  liable  for  the  debts,  of  the 
old  corporation,  except  on  some  special  ground,  such  as  having  received  assets 
of  the  old  corporation  without  giving  value  therefor. — Donnally  v.  Heamdon,  41 
W;  Va.  519,  23  S.  E.  646. 

[yy]  (Wis.  1863)  A  corporation,  organized  by  persons  who  had  purchased 
the  property  of  another  corporation  at  a  mortgage  sale.  Is  not  liable  for  the 
debts  of  the  latter,  though  it  was  clothed  by  Laws  1856,  c.  121,  with  the  same 
powers  as  were  possessed  by  the  latter. — Vilas  v.  Milwaukee  &  P.  D.  0.  Ry.  CJo., 
17  Wis.  497. 

[z]  (Wis.  1864>  Under  an  agreement  by  the  creditors  of  a  corporation  that 
Its  property  might  be  sold  under  mortgage  for  the  benefit  of  the  corporation, 
its  stockholders  and  creditors,  and  that  there  should  be  a  reorganization  of 
the  corporation  under  another  name,  and  that  the  stockholders  and  creditors 
of  the  mortgagor  company  might  become  stockholders  of  the  reorganized  com- 
pany, the  reorganized  company  is  not  liable  for  the  claims  of  the  creditors  of 
the  mortgagor  company. — Smith  v.  Chicago  &  N.  W.  Ry.  Co.,  18  Wis.  17. 

fzzj  (Wis.  1875)  Where  the  property  and  franchises  of  a  railroad  cori^ora- 
tion  are  sold  under  a  mortgage,  whicl)  the  corporation  was  authorized  by  law 
to  execute,  and  a  new  corporation  was  organized  by  the  purchasers,  the  latter 
company  is  not  liable  in  an  action  of  debt  on  a  Judgment  obtained  against  the 
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ori^al  company,  though  the  purchasers  took  with  notice  of  the  claim,  and  the 
new  company  used  the  property  for  the  transfer  of  which  the  debt  was  in- 
curred.—Gihnan  V.  Sheboygan  &  l\  D.  L.  R.  Co..  37  Wis.  317. 

IV.    Judgments. 

[a]  (U.  S.  1840)  The  Potomac  Company,  having  a  charter  from  the  states 
of  Maryland  and  Virginia,  was  authorized  by  the  legislatures  of  those  states, 
with  the  consent  of  the  stockholders,  to  surrender  its  charter,  and  assign  all 
the  "property  rights  and  privileges  by  them  owned,"  to  the  Chesapeake  &  Ohio 
Canal  Company,  which  was  done.  By  the  charter  of  the  latter  company,  they 
were  to  receive  stock  of  the  Potomac  Company,  not  exceeding  a  certain  amount, 
in  payment  for  their  own  stock  issued  to  the  holders,  and  were  to  pay  the 
claims  of  creditors  of  the  Potomac  Company,  regularly  certified  by  the  presi- 
dent and  directors  of  the  latter  company,  provided  they  should  not.  In  the 
whole,  exceed  a  certain  amount.  On  a  bill  against  the  new  company,  by  a 
judgment  creditor  of  the  Potomac  Company,  whose  debt  was  not  Included  in 
the  list  of  debts  certified  by  the  president  and  directors  of  the  latter  company, 
to  compel  payment  of  his  Judgment,  It  was  held  that  Virginia  and  Maryland 
had  authority  to  authorize  the  surrender  of  their  charter,  by  the  Potomac  Com- 
pany, with  the  consent  of  the  stockholders,  and  that  the  canal  company  was 
not  bound  by  their  charter  to  satisfy  the  complainant's  Judgment. — Smith  v. 
Chesapeake  &  O.  Canal  Co.,  39  U.  S.  (14  Pet)  45.  10  L.  Ed.  347. 

[b,  c]  (Ind.  1883)  Where  Judgment  had  been  rendered  against  a  railroad  com- 
pany for  land  condemned  for  its  road,  which  Judgment  remained  unpaid,  and. 
after  a  sale  of  the  entire  road  and  franchises  under  a  foreclosure  of  a  mort- 
gage, a  new  company  was  organized,  took  i)ossession  of  the  road,  and  occupied 
the  land,  the  new  company  is  liable  in  equity  to  pay  said  Judgment,  on  the 
ground  of  haying  ratified  the  original  transaction. — Lake  Erie  &  VV.  Ry.  Co. 
V.  Griffin,  92  Ind.  487. 

[d]  (Kan.  1894)  Where  plaintiff  .obtains  a  Judgment  against  a  national 
bank,  and  claims  that  another  bank  is  its  successor,  he  cannot,  under  an  execu- 
tion issued  on  such  Judgment,  without  any  proceedings  against  the  successor, 
levy  on  its  property.— Citizens'  Bank  v.  McClelland.  53  Kan.  (599,  37  Pac.  132. 

[e]  (N.  Y.  1848)  Where  a  corporation  formed  for  manufacturing  purposes 
under  the  statute  of  March  22.  1811,  was  dissolved  by  limitation  of  time,  and 
a  new  company,  having  the  same  amount  of  capital  and  bearing  the  same 
name,  was  formed  by  the  stockholders  of  the  old  one.  or  a  part  of  them,  and 
all  the  property  and  effects  of  the  old  corporation  were  transferred  to  and 
received  by  the  new  company,  which  continued  the  business,  without  any  ap- 
parent change  of  interest,  until  it  was  dissolved  by  a  sale  of  all  its  proi)erty 
upon  execution,  it  was  held  that  the  new  company  was  intended  by  all  parties 
as  a  virtual  continuation  of  the  old  corix>ration,  with  all  Its  responsibilities 
and  obligations,  and  that  such  new  company,  and  the  personal  liability  of  the 
persons  who  were  its  stockholders  at  the  time  of  its  dissolution,  constituted 
the  primary  fund  for  the  payment  of  a  Judgment  reix)veretl  against  such  com- 
pany for  a  debt  due  by  the  old  one,  which  fund  must  be  exhausted  before  the 
Judgment  creditor  could  resort  to  the  personal  liability  of  the  stockholders  of 
the  old  company. — Cushman  v.  Shepard,  4  Barb.  113. 

[f  J  (N.  Y.  1875)  A  newly-formed  steam  navigation  company,  which  took 
the  property,  franchises,  and  enterprise  of  a  similar  company  dissolved  and 
wound  up,  agreed,  as  part  of  the  consideration,  to  pay  all  the  debts  and  lia- 
bilities of  the  old  company.  Subsequently,  by  neglect  of  the  servants  of  the 
new  company,  a  person  was  killeil.  and  his  aduiinisti'ator  recovered  Judgment 
against  the  old  company  for  the  wrong.  Held,  that  the  agreement  did  not 
require  the  new  company  to  pay  such  judgment. — Miller  v.  National  S.  S.  Co., 
67  Barb.  285. 

fg]  (N.  Y.  1899)  A  corporation  organized  to  succeed  a  corporation  of  an- 
other state,  having  substantially  the  .same  stockholders  and  officers,  takes  the 
proi)erty  of  the  latter  subject  to  its  debts;  and  a  Judgment  establishing  the 
claim  of  a  creditor  against  the  old  corporation  Is  conclusive  against  its  suc- 
cessor and  will  sustain  a  suit  in  e<iulty  by  the  Judgment  creditor  to  reach  such 
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property  in  Its  bands. — Clokey  v.  International  Rubber  Clothing  &  General  Sup- 
ply Co.,  59  N.  Y.  Supp.  878,  28  Misc.  Rep.  320. 

V.    Contracts. 

[a]  (U.  S.  1876)  A  railroad  company  in  1850  mortgaged  to  trustees  a  spe- 
cifically described  portion  of  its  road,  to  secure  certain  certificates  of  indebt- 
edness, bearing  interest  at  the  rate  of  10  per  cent,  per  annum.  Subsequent 
mortgages  coyerlng  the  entire  line  of  the  road  were  made.  As  the  work 
progressed,  the  company  issued  certificates  of  preferred  stock  on  which  divi- 
dends of  10  per  cent  per  f^nnum  were  to  be  paid.  In  1852  the  company  made 
a  proposition  to  waive,  until  1870,  its  right  to  redeem  at  pleasure  the  portion 
of  its  road  first  mortgaged,  provided  the  holders  of  the  certificates  of  indebt- 
edness would,  by  indorsement  thereon,  authorize  the  trustees,  after  paying 
the  holders  3  per  cent,  semiannually  on  the  certificates,  to  pay  over  semi- 
annually to  the  treasurer  of  the  company,  for  its  use  and  benefit,  the  balance 
of  the  income  which  the  stockholders  were  then  entitled  to  receive,  viz.  2 
per  cent,  to  be  held  by  him,  and  appropriated,  as  far  as  might  be  required  or 
as  the  same  might  go,  to  the  payment  of  interest  to  such  preferred  stockhold- 
ers as  should  surrender  their  old  certificates,  and  receive  new  certificates  of 
preferred  stock,  bearing  3  per  cent,  interest,  or  income  semiannually  in  lieu 
of  5  per  cent  as  then  stipulated.  The  company  authorized  its  president  to 
issue  such  new  certificates  of  preferred  stock,  and  to  waive  the  right  to  redeem. 
None  of  the  holders  of  the  preferred  stock  accepted  the  proposition  until  1853. 
The  trustees  of  the  second  mortgage  foreclosed,  and  the  bondholders  formed 
a  new  corporation,  and  from  that  time  operated  and  owned  the  road.  Held, 
on  a  bill  by  the  holders  of  the  new  certificates  of  preferred  stock  against  the 
new  corporation  to  recover  the  4  per  cent,  per  annum  relinquished  under  the 
first  mortgage,  that  there  was  no  privity  between  complainants  and  the  new 
(orporation,  so  as  to  render  it  liable  on  the  contract  made  with  the  original 
corporation.— Sullivan  v.  Portland  &  K.  R.  Co.,  M  U.  S.  806,  24  L.  Ed.  324. 

[b]  (Ga.  1902)  Under  Civ.  Code,  §  1863,  providing  that  all  corporations  in 
the  state  operating  the  franchise  of  a  corporation  are  subject  to  its  burdens, 
and  can  be  sued  when  and  where  and  for  like  causes  for  which  suits  could 
have  been  maintained  against  such  other  corporation,  were  it  in  possession  of 
the  franchise  so  acquired,  there  is  nothing  which  renders  a  corporation  pur- 
chasing the  line  of  railway  of  another  corporation  liable  on  its  contracts. — 
Seaboard  Air  Line  Ry.  v.  Leader,  42  S.  E.  38, 115  Ga.  702. 

[c]  (Ga.  1902)  In  order  to  render  a  railroad  company  liable  on  the  con- 
tracts entered  into  by  its  predecessor  in  title,  it  must  appear  that  it  had  as- 
sumed the  liability  of  Its  predecessor,  or  that  the  law  charged  it  with  such  lia- 
bility.—Seaboard  Air  Line  Ry.  v.  Leader,  42  S.  E.  38,  115  Ga.  702. 

[d]  (Ga.  1902)  That  a  railway  company  is  operating  a  line  of  railway  which 
formerly  belonged  to  another  company  does  not  render  the  company  so  In 
possession  liable  for  damages  growing  out  of  a  breach  of  a  contract  which 
had  been  entered  into  by  the  other  company. — Seaboard  Air  Line  Ry.  v.  Leader, 
42  S.  E.  38.  115  Ga.  702. 

[e]  (Ind.  1902)  The  acceptance  of  the  general  railroad  law  by  a  railway 
company  created  by  a  local  or  special  law  does  not  relieve  it  from  unper- 
formed obligations  Imposed  by  the  local  or  special  law. — Terre  Haute  &  I.  R. 
€o.  V.  State,  65  N.  B.  401,  159  Ind.  438. 

[f]  (La.  1892)  A  street-railroad  company  entered  into  a  contract  with  the 
C.  &  C.  Sts.  R.  Co.  to  pay  the  latter  a  certain  sum  for  the  use  of  its  track,  the 
agreement  to  last  during  the  terms  of  their  respective  charters  or  any  exten- 
sion thereof.  The  C.  &  C.  R.  Co.  was  organized  by  the  stockholders  of  the 
€.  &  C.  Sts.  R.  Co.  for  the  exi>ress  puri>ose  of  acquiring  all  the  rights  of  the 
latter  company,  and  assuming  its  obligations,  and  after  the  transfer  the  old 
company  dissolved.  Held,  that  the  contract  was  not  terminated,  but  that,  so 
far  as  It  was  concerned,  the  old  company  was  simply  reorganized. — Canal  & 
C.  R.  Co.  V.  St.  Charles  St.  R.  Co..  44  La.  Ann.  1069,  11  South,  702. 

[g]  (Mich.  1902)  A  transfer  of  all  the  business  and  assets  of  one  corpora- 
tion to  another  in  consideration,  among  other  things,  that  the  latter  assume 
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the  former's  contracts,  renders  the  purchasing  corporation  liable  on  snch  con- 
tracts.—Rehberg  V.  Tontine  Surety  Co.,  91  N.  W.  132,  9  Detroit  Leg.  N.  272. 

[hj  (N.  Y.  1875)  Where  a  new  corporation  formed  by  the  persons  Interested 
in  another  assumes  all  the  debts,  liabilities,  and  obligations  of  the  old  corpora- 
tion, the  new  corporation  Is  not  bound  to  perform  a  contract  made  by  the 
old  corporation  to  transfer  shares  of  its  stoclc,  by  transferring  an  equal  num- 
ber of  shares  of  the  new  company's  own  stock. — Conant  v.  National  Ice  CJo.» 
40  N.  Y.  Super.  Ct  (8  Jones  &  S.)  83. 

[i]  (N.  Y.  1891)  Though  a  lease  made  to  a  corporation  Is  voidable  for  fraud, 
yet,  if  the  corporation  ratifies  it  by  acting  under  it  and  receiving  its  benefits, 
a  corporation,  succeeding  to  the  lessee's  right  under  an  agreement  by  which 
it  assumes  all  its  obligations,  cannot  set  up  the  illegality  as  a  defense  to  an 
action  to  recover  rents  due  thereunder. — Barr  v.  New  York,  L.  E.  &  W.  R. 
Ck).,  125  N.  Y.  268,  26  N.  E.  145. 

[J]  (Tex.  1895)  A  street  railway  company  who  had  issued  to  plaintifT  a  pass^ 
for  life  sold  Its  road  to  defendant.  Held  that,  in  the  absence  of  an  agreement 
on  defendant's  part  to  assume  its  grantee's  liability  on  the  pass.  plaintUf  could 
not  recover  damages  for  failure  of  defendant  to  recognize  the  pass. — ^Dallas 
CJonsoL  Traction  Ry.  Ck).  v.  Mnddox  (Civ.  App.)  81  S.  W.  702. 

VI.  Notes. 

[a]  (Mass.  1817)  A  corporation  having  been  incorporated  by  the  same  name 
as  a  corporation  previously  incorporated,  and  having  appointed  the  same 
president  and  cashier,  and  having  received  and  issued  notes  of  the  other  <x)r- 
poration,  is  not  liable  for  such  notes,  though  Its  officers  have  frequently  de- 
clared that  there  was  no  dlfTerence  between  the  notes  and  other  notes  issued 
by  the  new  corporation. — Wyman  v.  Hallowell  &  A.  Bank,  14  Mass.  58,  7  Am, 
Dec.  194. 

[b]  (Mich.  1881)  A  corporation,  improperly  organized,  which  dissolves,  and 
is  legally  incorporated  under  a  different  name,  cannot  repudiate  its  paper  is- 
sued before  the  dissolution.— Empire  Mfg.  Co.  v.  Stuart,  46  Mich.  482,  9  N.  W. 
527. 

VII.  Torts. 

[a]  (U.  S.  1884)  Where  a  steamship  company  ceased  to  do  business  and 
went  into  liquidation,  and  assigned  all  its  vessels  and  business  to  defendant,  a 
new  company  organized  for  the  purpose  of  imdertaking  it,  plaintiff,  having 
recovered  Judgment  again^  the  old  company  for  damages  caused  by  a  col- 
lision which  occurred  after  the  transfer,  has  no  standing  in  equity  to  enforce 
it  against  the  property  of  the  new  company. — Gray  v.  National  S.  S.  Co.,  115 
U.  S.  116,  6  Sup.  Ct  11G6,  29  L.  Ed.  309. 

[aa]  (U.  S.  1901)  Suit  for  infringement  of  patents  was  brought  against  a 
corporation  alleged  and  admitted  to  have  been  organized  under  the  laws  of 
New  York.  An  Interlocutory  decree  was  entered  for  complainant  after  an  ex 
parte  hearing,  and  an  accounting  directed.  The  evidence  before  the  master 
showed  that  the  defendant  had  ceased  doing  business  before  the  patents  were 
issued,  and  that  the  infringements  complained  of  were  committed  by  a  New 
Jersey  corporation  having  the  same  name,  and  in  paft  the  same  officers,  which 
was  organized  after  defendant  went  out  of  business,  but  before  the  patents 
sued  on  were  issued.  Held,  that  there  was  no  ground  upon  which  a  decree 
could  be  rendered  against  •  defendant  for  such  infringements,  and  that  com- 
plainant could  be  awarded  only  nominal  damages. — American  Electrical  Nov- 
elty &  Mfg.  Co.  V.  Acme  Electric  Lamp  Co.,  Ill  Fed.  739. 

[b]  (Ga.  1902)  Under  Civ.  Code,  §  1863,  providing  that  all  corporations  In 
the  state  operating  the  franchise  of  a  corporation  are  subject  to  its  burdens, 
and  can  be  sued  when  and  where  and  for  like  causes  for  which  suits  could 
have  been  maintained  against  such  other  corporation,  were  it  in  possession  of 
the  franchise  so  acquired,  there  is  nothing  which  renders  a  corporation  pur- 
chasing the  line  of  railway  of  another  corporation  liable  for  its  torts. — Sea- 
board Air  Line  Ry.  v.  Leader,  42  S.  E.  38,  115  Ga.  702. 

[c]  (Ga.  1002)  In  order  to  render  a  railroad  company  liable  for  torts  com- 
mitted by  its  predecessor  in  titie,  it  must  appear  that  it  had  assumed  the  lia- 
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Wllty  of  Its  predecessor,  or  that  the  law  charged  It  with  stich  llahlllty. — Sea- 
board Air  Line  Ry.  v.  Leader,  42  S.  E.  38.  115  Ga.  702.   ' 

[d]  (Mass.  1876)  A  corporation  was  authorized  to  purchase  the  rights,  fran- 
chises, and  property  of  another  cor|K)ratiou,  and  the  latter  was  authorized  to 
conyey  to  the  former  its  franchises,  property,  rights,  easements,  privileges,  and 
powers,  and  thereby  the  former  corporation  was  "to  be  subject  to  all  the 
duties,  liabilities,  obligations,  and  restrictions  to  which  the  last-named  cor- 
poration may  be  subject*'  Held,  that  the  first  corporation,  on  the  completion 
of  the  conveyance,  became  directly  liable  in  tort  for  damage  occasioned  by  the 
prior  neglect  of  the  second  corporation. — New  Bedford  R.  Co.  v.  Old  Colony 
R.  Co.,  120  Mass.  397. 

[e]  (Pa.  1880)  Where  a  railroad  property  and  franchises  were  bought  at  a 
judicial  sale  by  A.  and  others,  who  subsequently,  under  Act  April  8.  1801,  or- 
ganized a  railroad  company,  held,  that  the  company  was  not  liable  for  the 
operation  of  the  road  during  the  time  intervening  between  the  purchase  and 
its  organization,  unless  its  possession  thereof  was  aihrmatlvely  shown. — Pitts- 
burgh, C.  &  St  L.  Ry.  Co.  V.  Fierst,  9«  Pa.  St  144. 

[f]  (Wis.  1880)  The  property  and  franchises  of  a  boom  company  existing 
under  the  laws  of  Wisconsin  were  purchased  at  a  bankrupt  sale,  and  the  pur- 
chasers organized  a  boom  company  of  the  same  corporate  name,  under  Rev. 
St  $  1788,  which  provides  that  the  purchaser  at  a  bankrupt  sale  or  other 
judicial  sale  of  the  franchises,  eta,  of  a  corporation  created  under  the  laws  of 
the  state,  may  **reorganlze  under  the  charter,  or  act  of  incorporation,  or  law 
under  which  such  company  ♦  ♦  ♦  was  created,  and  shall  have  the  same 
rights,  powers,  privileges,  and  franchises  that  such  company  had  at  the  time  of 
the  sale."  Held,  that  the  new  company  was  not  liable  for  injuries  to  plaintiff's 
boat,  caused  by  an  obstruction  which  was  placed  in  the  river  by  the  former 
company,  but  of  whose  existence  the  new  company  had  no  notice. — ^Neff  v.  Wolf 
River  Boom  Co.,  60  Wis.  685,  7  N.  W.  663. 


n27  Fel.  325.) 

FAY  v.  MASON  et  al. 

(Chvult  Court  of  Appeals,  Second  Circuit.    December  16,  1903.) 

No.  44. 

1.  Patents— I NFBiNOEMENT— Ironing  Machines. 

The  Fay  reissued  patent.  No.  11,664  (original  No.  660,816),  for  machines 
for  ironinig  the  edges  of  collars  and  cuffs,  and  No.  678,949,  to  the  same 
inventor,  for  improvements  thereon,  construed,  and  held  not  infringed 
by  the  machine  of  the  Rickey  patent.  No.  660,277;  the  ironing  beads  of 
the  Fay  patents  being  circular  heads,  which  revolve,  having  no  equivalent 
in  the  Rickey  device,  which  has  swinging  heads,  with  fixed  eccentric 
axes. 

2.  Same— Suit  fob  Inibingement— Expert  Testimony. 

Where  difficult  questions  of  form  of  operation  and  equivalency  of  func- 
tion between  the  parts  of  a  patented  machine  and  one  alleged  to  infringe 
are  involved  in  a  suit  for  infringement  the  complainant  should  give  the 
court  the  benefit  of  expert  testimony  on  such  questions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

This  cause  comes  here  by  appeal  from  a  decree  sustaining  the 
validity,  and  ordering  an  injunction  against  infringement,  of  com- 
plainant's reissued  patent  No.  11,664,  dated  May  17,  1898,  and  patent 
No.  678,949,  dated  July  23,  1901,  for  machines  for  ironing  edges  of 
collars  and  cuffs. 

For  opinion  below,  see  120  Fed.  506. 
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A.  Parker  Smith,  for  appellants. 
J.  W.  Ellis,  for  appellee. 

Before  LACOMBE  and  TOWNSEND,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  record  fails  to  show  that,  prior 
to  the  alleged  inventions  of  the  patents  in  suit,  any  machine  had  been 
constructed  which  would  smooth  the  rough  edges  of  collars  and  cuffs. 
The  complainant  testified  that,  as  a  result  of  some  months  of  inquiry 
and  investigation  throughout  the  United  States,  he  "became  satisfied 
that  there  was  no  such  machine  or  device  used ;  that  laundrymen  did 
not  make  any  effort  at  all  to  get  rid  of  said  wire  edge  or  ^w  edge 
upon  collars  and  cuffs."  He  constructed  such  a  machine.  It  was 
operative  and  commercially  successful,  and  its  construction  is  covered 
by  thfe  patents  in  suit. 

Counsel  for  complainant  accurately  states  the  issue  herein,  namely, 
the  question  as  to  the  pioneer  character  of  the  Fay  invention.  If  the 
patent  is  not  a  basic  one,  the  charge  of  infringement  cannot  be  sus- 
tained. 

The  chief  contention  of  the  parties  centers  about  the  earlier  or  re- 
•  issued  patent.  No.  11,664.  It  "relates  to  improvements  upon  those 
machines  for  ironing  the  edges  of  cuffs  and  collars  in  which  a  heated 
revolving  cylindrical  body  is  provided  with  peripheral  grooves,  in 
which  the  edge  of  the  cuff  or  collar  is  to  be  inserted  to  smooth  the 
same."  Its  object  "is  to  greatly  increase  the  convenience  and  facility 
of  adjusting  the  edge  of  the  collar  in  the  groove,  thus  to  increase  the 
rapidity  with  which  the  work  can  be  done."  The  "invention  com- 
prises an  ironing-machine  in  which  the  rotating  head  has  a  peripheral 
groove,  the  lower  wall  of  which  is  wider  than  the  upper  wall,  and 
projects  to  form  a  stop,  rest,  and  guide  for  catching  the  cuff  or  collar, 
and  guiding  the  edge  thereof  into  the  groove." 

The  rotating  head  is  further  described  as  follows : 

"The  Improved  rotating  smoothinK-hea<f  which  I  have  Invented  Is  conical, 
and  stepped  upon  its  upper  face,  and  has  around  each  of  the  steps  a  periph- 
eral groove,  the  lower  wall  of  which  is  on  a  line  with  the  next  lower  step." 

Of  the  first  four  claims  alleged  to  infringe,  claim  2  is  said  to  be  most 
clearly  reproduced  in  defendants'  construction.  Said  claim  is  as  fol- 
lows: 

"(2)  An  ironing-machine  having  a  rotatable  head,  a  circular  groove  in  the 
head,  and  a  guide  on  the  same  plane  as  a  side  of  the  groove,  forming  a  pro- 
jecting wall  to  the  latter,  substantially  as  set  forth." 

The  only  evidence  furnished  as  to  the  prior  art  consisted  in  the 
introduction  by  defendant,  without  explanation,  of  the  German  patents 
to  Senkbeil  and  Gantenberg  for  polishing  the  edges  of  collars  and  cuffs, 
and  United  States  patent  No.  557,766,  to  Burges,  not  necessary  to  be 
discussed,  for  a  collar-creasing  machine. 

The  Senkbeil  patent  shows  a  stationary  iron  head  having  several 
circular  grooves,  adapted  to  different  thicknesses  of  collars,  through 
which  the  collars  may  be  drawn  by  hand.  The  Gantenberg  patent 
shows  a  revolving  cylinder  with  two  grooves  of  different  sizes,  for 
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collars  of  differing  thicknesses.     The  only  criticism  of  the  Senkbeil 
patent  by  complainant's  experts  is  as  follows : 

*The  surface  being  a  long,  straight  groove,  you  could  not  bring  the  ir- 
regular shape  of  collars  in  contact  with  the  groove;  and  the  grooves  are  all 
made  of  tixed  width,  which  would  only  take  an  article  of  even  thickness,  and 
no  collars  are  of  an  even  thickness  at  all  points/* 

The  Gantenberg  patent  is  said  to  be  impracticable,  for  the  second 
reason  stated  above.  But  in  this  regard  the  reissued  patent  is  at  least 
equally  open  to  the  same  objection,  for,  while  the  German  patents  sug- 
gest and  show  different  thicknesses  of  grooves  for  different  thick- 
nesses of  linen,  all  the  grooves  of  the  reissued  patent  are  shown  as  of 
equal  widths. 

Both  of  complainant's  witnesses  agree  in  the  following  testimony: 

**X-Q.  l.K  Would  it  require  more  than  mechanical  skill  to  mount  the  drum, 
c,  shown  in  the  (Jantenberg  iwitent,  in  a  lathe,  and  cut  therein  gi-ooves  of  the 
same  cross-section  shown  in  the  various  figures  of  the  drawings  of  the  Senk- 
beil patent?    A.  No;   it  would  not." 

Such  a  machine  would  embody  the  construction  of  the  reissued  pat- 
ent, except  the  widening  of  the  lower  step  to  serve  as  a  guide. 

Complainant  attempts  to  avoid  the  effect  of  this  evidence  by  the  con- 
tention that  "the  invention  lay  in  the  discovery  that  a  guide  to  the 
groove  was  what  was  necessary,"  and  "that  was  the  discovery  under- 
lying the  Fay  invention."  But.  there  is  not  a  word  of  testimony  on 
the  part  of  complainant's  experts  to  show  that  the  German  patents  were 
impracticable  for  this  reason.  And  his  expert,  Leary,  referring  to  the 
drawings  of  the  Gantenberg  patent,  makes  the  following  admission  on 
this  point : 

"If  the  groove  was  wide  enough,  so  that  the  article  being  ironed  could  be 
made  to  touch  on  one  wall  only,  it  would  then  form  a  guide  to  the  groove.*' 

This  evidence  disposes  of  the  complainant's  reissued  patent,  and 
shows  in  what  his  mere  improvement  on  the  prior  art  consisted.  The 
prior  art  sufficiently  disclosed  the  principle  and  mode  of  operation  of 
such  machines.  .  His  only  contribution  thereto  consisted  in  a  widening 
of  the  circular  groove  so  as  to  make  a  better  finish,  and  of  one  of  its 
walls  so  as  to  make  a  better  guide  for  the  collar.     The  patentee  says : 

*The  necessity  of  having  a  guide  which  is  a  continuation  of  the  groove 
is  to  avoid  forming  a  rough  portion  at  the  corners  of  the  article  to  be  ironed. 
The  article  Ironed  in  this  way  forms  such  a  perfect  finish  of  the  edge  that 
there  is  no  apparent  space  between  the  surfaces  which  are  Ironed  by  the  two 
machines,  namely,  the  large  collar  and  cufl!  ironer  and  the  edge  ironer." 

The  reissued  patent  is  thus  brought  within  the  rule  that : 

"A  mere  carrying  forward  ♦  ♦  ♦  of  the  original  thought,  or  a  changt' 
only  in  form,  proportions,  or  degree,  the  substitution  of  equivalents  doing 
Rubstantially  the  same  thing  in  the  same  way  by  substantially  the  sanit* 
means,  with  better  results,  is  not  such  invention  as  will  sustain  a  patent." 
Smith  V.  Nichols,  21  Wall.  112,  119.  22  L.  Kd.  5G0;  Burt  v.  Evory,  133  U.  S. 
349,  358,  10  Sup.  a.  397,  33  L.  Ed.  W7. 

In  order  that  a  person  shall  be  entitled  to  a  patent,  "it  is  not  enough 
that  the  thing  shall  be  new,  in  the  sense  that  in  the  shape  or  form  in 
which  it  is  produced  it  shall  not  have  been  before  known,  and  that  it 
e2c.cjL.— 11 
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shall  be  useful,  but  it  must  amount  to  an  invention  or  discovery."  Hill 
V.  Wooster,  132  U.  S.  693,  701,  10  Sup.  Ct.  231,  33  L.  Ed.  502. 

In  this  case  the  patentee  has  testified,  as  already  shown,  that  "laun- 
drymen  did  not  make  any  effort  at  all  to  get  rid  of  said  wire  edge  or 
saw  edge."  He  was  satisfied  that  such  a  machine  would  meet  with 
a  market,  and  he  constructed  one.  As  soon  as  the  want  was  apparent, 
he  supplied  that  obvious  want  by  what  confessedly  amounted  only 
to  the  ordinary  skill  of  a  mechanic.  HoUister  v.  Benedict,  113  U.  S. 
S9>  5  Sup.  Ct.  717,  28  L.  Ed.  901. 

The  following  copies  of  the  drawings  of  the  reissued  patent  show  its 
construction : 


Digitized  by  VjOOQIC 


TAX  V.  MASON.  1C3 

A,  is  the  cone-shaped  revolving  circular  head ;  a,  a,  a,  are  the  grooves 
into  which  the  edge  of  the  collar  is  to  be  inserted  to  be  ironed ;  "the 
lower  wall,  b,  of  each  groove  projects  to  form  a  step,  rest,  or  guide  for 
the  cuff  or  collar  to  be  smoothed,"  the  discovery  for  the  necessity  of 
which  is  the  foundation  of  the  Fay  invention. 

The  defendant's  machine  is  covered  by  letters  patent  No.  660,277, 
granted  to  W.  H.  Rickey  October  23,  1900.  Its  construction  is  best 
shown  by  the  following  copy  of  Fig.  i  of  the  drawings  of  the  patent: 


a,  a,  a,  are  ironing  heads  mounted  and  swinging  on  pivots,  b,  b,  b ; 
d,  d,  are  weights  swinging  on  fulcrums,  and  thus  controlling  the  back- 
ward and  forward  movements  of  the  heads ;  i,  i,  i,  are  the  grooves  in 
the  face  of  the  heads.  The  heads  are  not  cone-shaped.  They  are  not 
rotatable,  except  as  they  swing  on  the  pivot  or  eccentric  axis  when  the 
collar  is  pressed  into  the  grooves.  The  grooves  are  not  circular,  but 
are  elHptical  or  oblong.     The  only  guide  claimed  to  correspond  to  corn- 
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plainant's  guide  is  the  upper  edge  or  side  of  the  groove  in  the  ironing 
head. 

But  the  question  of  infringement  does  not  depend  upon  differences 
of  form  alone,  but  of  function.  Complainant's  expert,  Leary,  testifies 
as  follows: 

•*X-Q.  58.  Tde  rotation  of  the  head  [In  the  reissued  patent]  Is  to  Increase 
the  amount  of  travel  of  the  ironing  surfaces  relatively  to  the  edge  of  the  col- 
lar, is  It?  A.  That  is  my  interpretation  of  it  •  X-Q.  59..In  the  defendants 
mechanism  the  object  of  the  swinging  motion  of  the  head  Is  to  allow  it  to 
adjust  itself  to  any  irregularities  or  curvatures  in  the  edge  of  the  collar,  is  it 
not?  A.  I  believe  it  is.  X-Q.  60.  Consequently  the  swinging  motion  of  the 
defendant's  head  and  the  rotating  motion  of  the  head  in  the  reissued  patent 
are  for  entirely  different  purposes,  are  they  not?  A.  I  should  say  the  in- 
tention of  the  movement  was  for  a  different  purpose.  ♦  ♦  ♦  X-Q.  62. 
Suppose  we  take  out  the  pin  which  holds  the  head  on  defendant's  mechanism 
In  place,  and  assume  the  head  to  be  mounted  on  a  guide  at  right  angles  to 
the  line  of  travel  of  the  collar,  so  limited  as  to  move  back  and  forth  about 
a  quarter  of  an  inch  toward  and  from  the  collar;  would  not  that  produce 
practically  the  same  result  as  the  present  swinging  action  of  the  head?  A. 
It  may  be  possible,  with  the  display  of  some  little  ingenuity,  that  a  con- 
struction of  this  kind  might  be  made  to  do  the  work,  but  it  is  not  here  shown. 
X-Q.  63.  In  the  construction  shown  In  the  reissued  patent,  is  there  any  yield- 
ing action  in  the  ironing  head  to  and  from  the  collar?  A.  I  do  not  see  any 
yielding  action  to  the  head  in  the  said  patent." 

It  is  necessary  that  the  groove  on  the  revolving  head  should  be  cir- 
cular, as  shown  in  the  drawings  and  claimed,  because  otherwise  it 
would  not  discharge  its  ironing  function  and  would  be  inoperative. 

**If  the  invention  claimed  be  itself  but  an  improvement  on  a  known 
machine  by  a  mere  change  of  form  or  combination  of  parts,  the  pat- 
entee cannot  treat  another  as  an  infringer  who  has  improved  the 
original  machine  by  use  of  a  different  form  or  combination  performing 
the  same  function.  McCormick  v.  Talcott,  20  How.  405  [15  L.  Ed. 
930]."  Burr  V.  Duryee,  i  Wall.  531,  17  L.  Ed.  650,  660,  661;  Rail- 
way Company  v.  Sayles,  97  U.  S.  554,  24  L.  Ed.  1053. 

In  this  case  it  is  admitted  that,  by  reason  of  the  different  shapes  of 
the  grooves,  they  necessarily  discharge  their  functions  differently,  and, 
as  we  shall  hereafter  see  in  discussing  the  second  patent,  that  they  are 
not  interchangeable. 

It  is  not  claimed  that  the  second  patent  in  suit  is  a  basic  patent. 
The  patentee  testifies  that  his  reissued  patent  was  a  success,  and  that 
the  second  patent  w^is  for  an  improvement  thereon.  It  covers  a  com- 
plicated machine,  illustrated  by  9  drawings,  with  about  3  pages  of 
specifications,  and  has  37  claims.  The  complainant  has  vouchsafed 
no  explanation  of  the  construction  or  operation  of  this  patent,  other 
than  that  he  finds  the  elements  and  combinations  covered  by  said  claims 
in  defendant's  machine;  that  defendant*s  yielding  head  accomplishes 
practically  the  same  results  and  is  a  mechanical  equivalent  of  that 
claimed  in  plaintiff's  patent;  "that  he  never  put  upon  the  market  a 
machine  exactly  such  as  is  described  in  said  patent,'*  but  that  his  com- 
mercial collar  and  cuff  edger  **contains  all  or  substantially  all  of  the 
elements  in  those  patents" ;  and  that  ^^defendant's  machine  is  mechan- 
ically substantially  the  same,  as  far  as  the  elements  contained  in  it  are 
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concerned,  as  the  devices  that  are  described  by  the  elements  claimed  in 
the  two  aforesaid  patents."  With  the  exception  of  a  discussion  of 
some  of  the  phraseology  of  claim  33,  this  is  all  the  material  evidence 
as  to  this  patent  in  the  record. 

The  defendant  has  introduced  no  testimony.  The  court  has  thus 
been  left  to  investigate  this  patent  by  an  independent  study  of  its 
claims  in  the  light  of  the  drawings  and  specifications.  Its  general  con- 
struction is  shown  by  the  following  copy  of  Fig.  3 : 


The  groove  in  which  the  collar  edge  is  to  be  inserted,  as  shown  at 
45  in  the  drawing,  is  pointed  or  substantially  V-shaped,  which  defend- 
ant asserts  is  an  impracticable  shape;  but  this  may  perhaps  be  disre- 
garded as  an  immaterial  part  of  this  later  patent,  especially  as  other 
parts  of  the  combinations  are  adapted  to  be  used  in  connection  with 
the  reissued  patent.  In  complainant's  commercial  machine  the  suc- 
cessive heads  are  provided  with  reversely  arranged  grooves.  In  the 
patent  all  the  grooves  appear  to  be  arranged  alike,  with  horizontal 
lower  walls  and  inclined  upper  walls.  It  would  appear,  from  the  ad- 
missions of  complainant's  expert,  that  this  change  of  the  construction 
from  that  shown  in  the  patent  was  necessary  to  its  operativeness.  He 
says,  referring  to  the  cutting  away  of  opposite  lower  and  upper  walls 
m  the  commercial  machine,  as  follows : 

'The  fundamental  principle  in  the  heads  of  this  machine  Is  that  the  upper 
and  lower  walls  wliich  form  the  guides  to  the  groove  must  not  come  in  fric- 
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tional  contact  at  the  same  time  with  the  article  to  be  ironed,  as,  if  this  were 
the  case,  it  would  cause  the  article  to  be  thrown  away  or  held  out  from  the 
groove  or  ironing  portion." 

This  construction  is  nowhere  referred  to  in  said  second  patent  We 
are  therefore  left  in  doubt  as  to  whether  the  invention  as  described 
and  claimed  in  said  patent  covered  an  operative  device.  But  if  this 
doubt  be  resolved  in  favor  of  the  patent,  by  reason  of  the  grant  we  are 
confronted  by  unexplained  questions  as  to  infringement. 

The  patent  describes  and  shows  pairs  of  revolving  circular  ironing 
heads,  43,  provided  with  grooves,  45,  and  mounted  on  shafts,  37,  car- 
ried by  ttie  S-shaped  swinging  arms,  33,  and  so  arranged  as  to  consti- 
tute central  axes  and  yielding  supports : 

"As  the  article  is  fed  between  the  first  pair  of  the  movable  heads,  43,  they 
gradually  travel  backward  in  the  curved  orifices,  44,  the  article  meanwhile 
traveling  forward,  and  the  ironing-heads  ironing  the  outer  edges  or  top  and 
bottom  of  the  collar  or  cuflP;  the  collar  or  cuff  proceeding  to  the  next  pair 
of  heads,  where  the  operation  is  repeated.  •  ♦  ♦  The  action  of  the  heads, 
43,  will  tend  to  carry  the  collar  or  cuff  through  between  the  ironing-heads 
without  any  auxiliary  feeding  device;  but  I  have  provided  a  series  of  feeding- 
rollers,  68." 

The  second  claim,  which  is  chiefly  relied  on  to  support  the  charge  of 
infringement,  is  as  follows: 

'*(2)  An  ironing-machine  comprising  two  or  more  grooved  circular  heads 
ndapted  to  iron  the  edge  of  a  starched  collar  or  cuff,  and  yielding  supports 
for  the  heads,  whereby  the  latter  are  permitted  to  follow  the  outline  of  said 
edge  as  the  article  l>ears  thereon,  substantially  as  described.*' 

But  as  already  shown,  the  defendant  does  not  and  could  not  use  a 
circular  head.  If  its  irregularly  shaped  heads  could  be  so  arranged 
as  to  revolve,  they  would  crush  and  ruin  the  edge  of  the  article.  The 
heads  swing  back  on  fixed  eccentric  axes,  which  are  their  supports,  and 
which  do  not  yield. 

Whether  the  second  patent  covers  a  mere  adaptation  to  collar  and 
cuff  edgers  of  similar  yielding  rotating  circular  heads  in  other  arts 
does  not  appear,  and  therefore  the  test  to  be  applied  to  defendant's 
machine  as  to  equivalency  is  uncertain.  But  in  view  of  the  fact  already 
discussed  in  the  consideration  of  the  reissued  patent,  that  said  head 
must  be  circular  if  it  revolves,  and  must  revolve  in  order  to  discharge 
its  functions;  that  its  function  is  entirely  distinct  from  that  of  the 
noncircular  head ;  and  because  it  appears  from  said  second  patent,  as 
already  shown,  that  the  revolving  heads  carry  the  collar  or  cuflF  along, 
while  no  such  eflFect  is  produced  by  the  action  of  defendant's  heads; 
and  because  it  does  not  appear  that  the  sidewise  swinging  of  defend- 
ant's noncircular  head,  as  distinguished  from  a  direct  backward  move- 
ment, is  essential  to  the  performance  of  its  peculiar  function,  namely, 
that  of  adjusting  itself  to  the  collar  edge;  and  because  its  supports 
are  not  yielding,  but  rigid;  and  because  the  one  type  of  head  could 
not  be  substituted  for  the  other — ^we  think  it  is  sufficiently  shown  that 
the  differences  of  form  are  functional  and  substantial,  and  that  the 
doctrine  of  equivalents  does  not  apply,  whatever  may  be  the  status 
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of  said  second  patent.  "The  specific  device  described  in  and  covered 
by  the  Wright  patent  could  not  be  used  in  the  appellant's  combination, 
nor  the  appellant's  spring  in  the  appellee's  combination.  This  inter- 
changeability  or  noninterchangeability  is  an  important  test  in  determin- 
ing the  question  of  infringement."  Miller  v.  Eagle  Mfg.  Co.,  151  U. 
S.  186,  14  Sup.  Ct  310,  38  L.  Ed.  121 ;  Pittsburg  Meter  Co.  v.  Pitts- 
burg Supply  Co.,  109  Fed.  651, 48  C.  C.  A.  580. 

We  do  not  question  the  rule  which  permits  a  complainant  to  intro- 
duce a  patent  whose  mechanical  details  are  simple,  and  where  the  is- 
sue of  infringement  is  sharply  defined,  without  burdening  the  court 
with  useless  expert  testimony.  But  this  rule  has  no  application  to  a 
case  like  this,  where  the  operative  construction  embodies  only  a  por- 
tion of  the  two  patents  in  suit ;  where  material  and  difficult  questions 
of  form,  of  operation,  and  of  equivalency  of  function  are  involved; 
where  the  validity  of  a  reissue  is  challenged  on  the  ground  that  the 
reissued  patent  is  for  a  different  invention ;  and  where  the  39  claims 
of  one  of  the  patents  are  projected  before  the  court  without  any  at- 
tempt to  analyze  them,  or  read  them  upon  defendant's  patent  or  com- 
mercial machine.    Waterman  v.  Shipman,  55  Fed.  982,  5  C.  C  A,  371. 

The  decree  is  reversed,  with  costs. 


(127  Fed.  833.) 

OOI/TS  PATENT  FIREARMS  MFG.  CO.  ▼.  WESSON  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit    December  4,  1903.) 

No.  491. 

l  Patents— Anticipation— Safety  Device  fob  Revolvers. 

The  Felton  patent.  No.  535,097,  for  a  safety  device  for  revolvers.  In 
Tvhlch  a  connecting  lever  between  the  cylinder  and  the  firing  mechanism 
prevents  the  cylinder  from  being  swung  outward  or  Inward  while  the  look 
is  cocked,  construed,  and  the  first  three  claims  held  anticipated  by  the 
Galand  French  patent  of  addition  of  January  12,  1894. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 
For  opinion  below,  see  122  Fed.  90. 

William  A.  Redding  (Alfred  W.  Kiddle,  on  the  brief),  for  appellant 
William  KL  Richardson  and  J.  Lewis  Stackpole,  Jr.,  for  appellees. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  LOWELL, 
District  Judges. 

PUTNAM,  Circuit  Judge.  This  is  an  appeal  arising  from  a  decree 
dismissing  a  bill  for  alleged  infringement  of  the  first  three  claims  of 
letters  patent  No.  535,097,  issued  to  Frank  B.  Felton  on  March  5, 
1895,  the  caption  being  "Safety  Device  for  Revolvers." 

The  claims  are  as  follows : 

**(1)  In  a  revolver  in  which  the  cylinder  is  arranged  to  swing  laterally  out- 
ward and  inward  from  and  to  its  recess  in  the  frame,  the  combination  of  a 
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holding  device  to  confine  the  cylinder  in  its  receM,  adapted  to  be  operated  at 
will  to  release  the  cylinder,  and  a  movable  connection  between  said  holding 
device  and  the  firing  mechanism,  operated  by  the  movements  of  said  holding 
device  to  lock  and  release  the  firing  mechanism,  substantially  as  set  forth. 

"(2)  In  a  revolver  the  combination  of  a  cylinder  arranged  to  swing  laterally 
outward  and  Inward  from  and  to  its  rei^ess  in  the  frame,  a  holding  device  to 
confine  the  cylinder  in  its  recess  and  adapted  to  be  moved  at  will  to  release  It 
a  firing  mechanism  for  said  revolver  and  a  lever  arranged  between  said  hold- 
ing device  and  said  firing  mechanism,  one  end  of  said  lever  engaging  with  said 
holding  device  and  the  other  with  a  movable  part  of  the  firing  mechanism, 
and  said  lever  being  operated  by  the  movements  of  said  holding  device  to  lock 
and  release  the  firing  mechanism  substantially  as  and  for  the  purpose  set 
forth. 

**(3)  In  a  revolver  in  which  the  cylinder  is  arranged  to  swing  laterally  out- 
ward and  inward  from  and  to  its  recess  in  the  frame,  the  combination  of  a 
latch  on  the  frame  constructed  to  confine  the  cylinder  in  its  recess,  and  adapt- 
ed to  be  moved  at  will  to  release  It,  and  a  lever,  connected  with  said  latch  and 
constructed  and  arranged  to  stand  in  the  path  of  a  movable  paft  of  the  firing 
me<*hanism  so  as  to  prevent  the  oi)eration  of  said  firing  mechanism  when  the 
said  latch  is  In  the  i>ositlon  to  release  the  cylinder,  substantially  as  and  for 
the  purpose  set  forth." 

It  will  be  noticed  that  each  claim  commences  with  the  words :  "In 
a  revolver  in  which  the  cylinder  is  arranged  to  swing  laterally  outward 
and  inward  from  and  to  its  recess  in  the  frame/*  and  the  specification 
states  as  follows: 

"My  invention  relates  to  an  Improvement  in  that  class  of  revolvers  in  which 
the  cylinder  is  jourualled  upon  a  cTane  arranged  upon  an  axis  below  the  cylin- 
der and  parallel  with  the  axis  of  the  cylinder,  so  tbat  the  crane  and  the  cylin- 
der may  be  turned  laterally  outward  from  the  frame,  for  loading,  or  for  the 
ejection  of  shells." 

All  this  relates  to  the  peculiar  type  ordinarily  known  as  "Colt's  re- 
volver," and  nothing  which  is  contained  in  that  type,  whether  it  be 
a  single  element  or  a  combination,  can  be  regarded,  for  the  purposes  of 
this  appeal,  as  in  any  way  novel. 

It  is  true  the  record  does  not  show  that  interlocking  connections 
between  the  firing  piece  and  the  holding  device  had  ever  been  used 
in  the  peculiar  type  of  revolver  to  which  we  say  this  patent  relates, 
except  as  hereinafter  stated.  Nevertheless,  the  suggestion  of  the  in- 
terlocking connection  having  once  been  made,  it  would  seem  that  there 
were  innumerable  ways  of  applying  it  successfully  to  any  type  of  re- 
volver, so  that  the  same  could  be  done  by  any  skilled  mechanic.  In 
our  opinion  passed  down  on  October  6,  1903,  in  Ignited  States  Peg- 
Wood  Company  v.  Sturtevant  Company,  ury  Fed.  378,*  we  remarked, 
with  reference  to  locking  contrivances,  that  "they  are  so  commonly 
used  in  the  arts  for  holding  in  and  out  of  operative  position  that  noth- 
ing of  that  nature  can  be  patentable  unless  it  contains  something  pecu- 
liar in  the  devices  used  therefor."  And  we  further  said:  "The  sub- 
ject-matter of  'means  for  holding'  'in  and  out  of  operative,  position' 
is  so  universal  in  the  arts  that  there  can  be  no  invention  except  in 
the  details  thereof,  unless  under  exceptional  circumstances."  We 
may  add  that  the  metho<ls  of  locking  and  of  holding  in  and  out  of 
operative  position  are  innumerable;  so  that,  unless  extreme  care  is 
used  in  analyzing  patents  for  inventions  relating  to  that  topic,  the 

1  CO  C.  C.  A.  244. 
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rule  of  equivalents,  as  applicable  to  alleged  infringements,  would 
block  the  path  of  invention  to  an  extent  which  would  be  unreasonable. 

On  the  question  of  invention,  as  well  as  on  the  question  of  infringe- 
ment, the  complainant  has  occupied  much  of  our  attention  with  refer- 
ence to  the  fact  that  in  the  revolver  to  which  the  Felton  interlocking 
an^ngement  was  in  practice  attached  the  cylinder,  although  moved 
from  its  frame  with  manual  assistance,  can  be  returned  to  it  instantly 
by  a  mere  twitch  of  the  stock.  This  means  that  the  latch  which,  by 
the  force  of  a  spring,  retains  the  cylinder  in  position  in  the  frame  until 
manually  pulled  back,  is  so  arranged  by  a  very  common  and  well- 
known  method  that,  on  an  attempt  to  return  the  cylinder  to  the  frame, 
it  springs  back  automatically  without  assistance,  and  admits  the  cylin- 
der. This,  however,  was  old  in  the  complainant's  type  of  revolver. 
It  has  no  more  relation  to  the  interlocking  device  than  any  other  pe- 
culiarity^ ;  and  it  is  in  no  way  referred  to  as  an  element  in  either  the 
specification  or  the  claims  of  the  patent  in  issue.  That  this  is  imma- 
terial necessarily  follows  from  the  fact  that  the  claims  in  issue  would* 
be  as  well  infringed  by  a  revolver  in  which  the  holding  device,  or  latch, 
was  operated  manually,  both  for  releasing  and  restoring  the  cylinder 
to  its  position,  as  by  one  operated  as  in  Colt's  revolver. 

The  specification  first  describes  the  invention  as  follows : 

The  object  of  my  invention  is  to  provide  such  a  connection  between  the 
cylinder  and  the  loolc  or  firing  mechanism,  that  the  crane  and  cylinder  cannot 
be  turned  laterally  out  of  their  normal  position  in  the  frame,  while  the  lock 
Is  cocked,  that  is,  in  the  firing  position,  and  that  should  the  lock  be  cocked 
when  the  crane  and  cylinder  have  been  turned  out  of  the  frame,  these  cannot 
be  returned  to  their  normal  position  until  the  lock  has  been  uncocked  or 
brought  to  its  position  of  rest" 

It  finally  describes  it  as  follows : 

**I.  therefore,  do  not  wish  to  be  understood  as  limiting  my  Invention  to  the 
precise  construction  shown  and  described,  it  only  being  essential  to  the  in- 
vention that  the  cj'linder  latch  is  connected  with  a  lever  which  interlocks 
with  a  movable  part  of  the  firing  mechanism  when  the  latch  is  opened." 

Thus,  in  diflFerent  parts  of  the  specification,  the  scope  of  the  inven- 
tion is  stated  in  essentially  different  terms.  The  first  extract  limits 
it  with  reference  to  the  position  of  the  lock,  while  the  second  contains 
no  limitation  except  so  far  as  is  implied  in  the  words  "the  cylinder 
•  latch  is  connected  with  a  lever,"  etc. ;  that  is  to  say,  only  in  so  far 
as  it  may,  perhaps,  be  Hmited  by  the  express  statement  that  the  lever 
is  connected  with  the  cylinder  latch.  Accepting  in  the  first  claim  the 
words  "substantially  as  set  forth"  as  referring  only  to  the  second  ex- 
tract which  we  have  made  from  the  specification,  in  which  the  inven- 
tion is  stated  broadly,  the  claim  is  positively  and  exactly  anticipated  by 
a  French  patent  issued  to  Galand,  delivered  on  January  12,  1894,  de- 
scribed to  be  "for  improvements  in  revolvers  with  extractor  with  lat- 
erally swinging  cylinder."  This  patent  was  supplemental  to  a  pre- 
vious patent,  but  contains  the  specific  element  necessary  to  make  the 
combination  in  the  claims  before  us  novel.  What  is  described  in  Ga- 
ud's patent  as  the  "gate"  takes  the  place  of  what  is  described  as  the 
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"latch"  by  Felton,  and  serves  exactly  the  same  purpose.  The  opera- 
tion of  Galand's  pistol  is  dearly  expressed  in  his  patent  in  the  follow- 
ing words : 

'*By  opening  the  gate  we  stop  all  moTement,  prevent  the  discharge,  and  we 
release  the  cylinder  which  can  rotate  and  present  at  liberty  Its  chambers  at 
the  proper  place  where  the  cartridges  are  to  be  Introduced  Into  the  same,  while 
the  bearer  of  the  weapon  cannot,  either  volnntarlly  or  Involuntarily,  fire  as 
long  as  the  gate  is  open,  and  aa  long  as  the  arm  Is  not  returned  to  Its  normal 
position." 

The  Galand  device  complies  fully  and  clearly  with  all  the  requisites 
necessary  to  constitute  a  foreign  anticipation.  Not  only  is  its  essential 
principle  described  in  his  patent,  but  the  details  are  also  fully  set  out, 
and  a  pistol  constructed  substantially  in  accordance  therewith  has 
gone  into  extensive  use  in  the  French  army.  Every  element  in  the 
first  claim  of  the  patent  in  issue  thus  construed  reads  into  Galand's 
pistol.  The  court  has  personally  verified  this  fact  by  comparing  the 
claim  with  the  templet  exhibit  of  the  Galand  pistol  in  hand ;  and  it  has 
no  doubt  on  the  question  of  anticipation,  so  far  as  the  first  claim  is 
concerned,  if  broadly  construed. 

Referring  the  words  "substantially  as  set  forth"  to  the  first  extract 
describing  the  invention  which  we  have  made  from  the  specification, 
it  may  be  observed  that  our  attention  has  not  been  called  to  any  proposi- 
tion that  anything  in  that  extract,  or  growing  out  of  it,  is  essential 
to  this  case.  This  extract  relates  to  holding  the  lock  at  rest  while 
the  cylinder  is  turned  laterally  out  of  its  normal  position.  The  patent 
describes  carefully  the  details  for  this,  which  include  a  lateral  projec- 
tion on  the  trigger  in  front  of  and  below  the  arm  of  the  connecting 
lever.  This  projection  is  made  an  express  element  in  claims  4  and  5. 
No  infringement  of  those  claims  is  alleged.  An  examination  of  the 
models  shows  that,  according  to  the  normal  use  of  the  Galand  device, 
the  opening  of  the  gate  holds  the  hammer  instantly,  firmly  and  con- 
stantly at  rest,  although,  with  an  abnormal  use,  the  gate  can  be  opened 
when  the  hammer  is  cocked,  the  latter,  nevertheless,  being  held  locked. 
However,  the  fact  that  no  infringement  of  claims  4  and  5  is  alleged 
demonstrates  why,  as  we  have  said,  our  attention  was  not  called  to  Siis 
matter  by  the  complainant,  and  shuts  out  all  doubt  in  reference  thereto. 

If,  further,  the  words  "substantially  as  set  forth"  are  to  be  taken 
as  referring  to  the  details  of  the  device  described  in  the  specification, 
of  which  there  are  a  great  many,  it  would  then  follow  that  the  claim 
is  to  be  very  narrowly  construed,  in  view,  especially,  of  the  rules  which 
we  have  already  said  apply  to  locking  devices;  and  there  could  be 
no  infringement.  If,  again,  the  words  "substantially  as  set  forth" 
adopt  only  so  much  of  the  details  described  as  appear  in  claims  2  and 
3,  this  would  leave  only  one  aspect  for  all  three  claims.  Claims  2 
and  3  specifically  name  as  an  element  "a  lever  arranged  between  said 
holding  device  and  said  firing  mechanism,  one  end  of  said  lever  en- 
gaging with  said  holding  device  and  the  other  with  a  movable  part  of 
the  firing  mechanism."  Galand  clearly  anticipated  this.  All  three 
devices— -Galand's,  Felton's,  and  the  infringing  device — employ  a  lever 
thus  connected,  and  for  the  purpose  described  by  Felton.    Felton  uses 


Digitized  by  VjOOQIC 


CJOLT'.S  patent  FIBEABMS  MFG.  CO.  V.  WESSON.  171 

a  swinging  lever,  connected  directly  with  the  latch.  The  infringing 
device  uses  a  like  swinging  lever,  indirectly  and  remotely  connected. 
Galand  used  a  cylindrical  form  of  lever,  as  directly  connected  with  the 
parts  named  by  Felton  as  was  Felton's.  There  can  be  no  question 
that  in  this  art,  and  in  fact  in  almost  every  art,  each  form  of  lever  is 
a  full  equivalent  of  the  other. 

Therefore,  on  any  construction  of  any  of  the  claims,  we  cannot  es- 
cape the  conclusion  that  Galand  anticipated  Felton.  Indeed,  the  com- 
plainant does  not  meet  these  propositions.  It  states  at  considerable 
length,  under  eight  different  heads,  the  alleged  lines  of  distinction  be- 
tween Galand  and  Felton.  None  of  them  relate  to  the  considerations 
which  lead  us  to  the  conclusion  we  have  expressed.  Although  eight 
in  nimiber,  they  can  be  classified  as  constituting  only  two  in  substance. 
One  is  that  the  Galand  pistol  is  less  efficient  than  Felton's;  but  no 
proofs  are  called  to  our  attention  sustaining  this  proposition,  and  the 
fact  that  Galand's  pistol  has  become  the  standard  arm  of  the  French 
army  throws  on  the  complainant  the  burden  of  sustaining  it  clearly. 
We  are  unable  to  find  anything  which  justifies  us  in  giving  any  weight 
to  this  attempted  distinction.  The  second  class  of  distinctions  turns 
entirely  on  the  proposition  that  in  Felton's  pistol  the  cylinder  can  be 
swung  back  into  the  frame  automatically,  while  in  Galand's  it  can  be 
swung  back  only  with  manual  assistance  opening  the  latch,  or  gate, 
precisely  as  in  both  pistols  the  cylinder  must  be  released  by  the  hand. 
We  have  already  shown  that  this  is  not  an  element  in  either  of  the 
claims  called  to  our  attention,  and  that  it  is  a  peculiarity  of  the  Colt's 
revolver  not  relevant  to  the  claimed  invention  on  which  this  appeal 
assumes  to  rest.  We  need  not  discuss  that  proposition  further.  By 
thus  resting  the  case  as  between  Galand  and  Felton  on  these  attempted 
lines  of  distinction,  the  complainant  impliedly  and  necessarily  concedes 
that,  those  disappearing  as  they  do  and  must  disappear,  the  anticipation 
is  perfect. 

The  decree  of  the  Circuit  Court  is  affirmed,  and  the  costs  of  appeal 
are  awarded  to  the  appellees. 
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(127  Fed.  288.) 

CLARK  V.   HENNE  &  MEYER  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  20,  1904.) 

No.  1,246. 

L  Bankbuptct— Tnvoluntabt  Petition— Pleading  Acts  of  Bankbuptct. 

An  allegation  of  the  commisRion  of  an  act  of  bankruptcy  in  a  creditors'" 
petition  should  state  the  specific  fact  relied  on,  with  time,  place,  and  cir- 
cumstances, so  that  the  alleged  bankrupt  may  be  distinctly  apprised  of 
what  he  is  required  to  answer.  An  allegation  that  the  defendant  com- 
mitted various  and  sundry  acts  of  bankruptcy  by  paying  several  of  his 
creditors  various  sums  of  money  while  insolvent,  with  intent  to  give  pref- 
erences, without  stating  the  names  of  the  creditors,  or  the  sums  so  paid, 
is  wholly  insufllcient. 

2.  Same— Pboof  of  Acts  of  Bankbuptct— Pbefebences. 

Evidence  that  a  debtor  who  was  a  merchant  while  insolvent  and  with- 
in four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against 
him,  made  various  payments  of  bills  maturing,  is  insufficient  to  establish 
an  act  of  bankruptcy,  where  there  was  no  evidence  that  he  Intended  there- 
by to  give  preferences  or  contemplated  bankruptcy,  nor  that  the  creditors 
re<-eiving  such  payments  did  not  thereafter  extend  credit  to  him  for  larger 
amounts. 

3.  Same— Estoppel  of  Cbeditobs— Inducing  Assignment  by  Debtob. 

Where,  at  a  meeting  of  creditors  of  an  insolvent  merchant  called  by 
him,  and  attended  by  nearly  all  of  his  creditors,  a  proposal  was  made 
him.  by  vote,  and  without  dissent,  that  if  he  would  convey  his  stock  of 
goods  and  accounts  and  credits  to  a  trustee,  to  be  disposed  of  and  the 
proceeds  distributed  as  therein  stated,  they  would  accept  the  same  in 
full  of  their  claims,  and  he  accepted  the  proposition  in  good  faith,  and 
made  the  conveyance  to  the  trustee  named  by  them,  who  disposed  of  the 
proi)erty,  creditors  who  participated  in  the  meeting,  and  .were  to  receive 
their  pro  rata  share  of  the  proceeds  of  the  property,  are  estopped  to  set 
up  the  conveyance  by  the  debtor  as  a  ground*  for  having  him  adjudged 
an  involuntary  bankrupt 

Shelby,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Texas. 

T.  S.  Henderson,  for  appellant 
L.  C.  McBride,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  We  cannot  affirm  the  judgment  of 
the  court  of  bankruptcy  in  this  case. 

On  December  i8,  1902,  Henne  &  Meyer,  a  partnership,  the  Eikel- 
Breustedt  Company,  a  corporation,  and  one  H.  L.  Witcher,  filed  in  the 
bankruptcy  court  their  petition  against  the  appellant,  asking  that  he  be 
adjudged  a  bankrupt.  This  petition  is  not  brought  up  in  the  record. 
On  IVIarch  9,  1903,  the  petitioners  filed  an  amended  petition.  It  set 
forth  the  necessary  jurisdictional  facts  as  to  the  residence  and  occupa- 
tion of  the  defendant,  and  averred  that  the  petitioners  had  provable 
claims,  amounting,  in  the  aggregate,  in  excess  of  securities  held  by 

H  1.  See  Bankruptcy,  vol.  G,  Cent.  Dig.  §  118. 
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them,  to  the  sum  of  $500 ;  stating  their  respective  claims.    The  char- 
ging part  of  the  petition  is  as  follows : 

"And  your  petitioners  further  represent  tliat  said  Lee  Clark  is  insolvent, 
and  that,  within  four  months  next  preceding  the  filing  of  the  original  petition 
herein,  that  the  said  Lee  Clark  committed  various  and  sundry  acts  of  bank- 
ruptcy, by  paying  to  several  of  his  creditors  various  sums  of  money,  while 
insolvent,  and  that  such  payments  are,  and  were  meant  to  be,  preferences. 
The  dates  and  amounts  of  such  payments,  and  the  names  of  the  creditors  to 
whom  they  were  made,  cannot  now  be  stated  by  petitioners,  but  will  be  fully 
shown  upon  the  trial  of  this  cause. 

"And  your  petitioners  further  represent  that  within  the  said  four  months, 
and  while  insolvent,  the  said  Lee  Clark  committed  another  and  distinct  act 
of  bankruptcy,  in  that  he  did  heretofore,  to  wit,  on  or  about  the  4th  day  of 
December,  1902,  transfer  and  convey  a  portion  of  his  property  to  a  trustee, 
so  called,  to  wit,  one  Leonard  Isaacs,  of  Rockdale,  Texas,  with  instructions 
contained  in  said  conveyance  or  transfer  to  said  Leonard  Isaacs  to  dispose  of 
said  property  for  cash,  and  out  of  the  proceeds  to  pay  certain  creditors  of 
him,  the  said  Lee  Clark,  in  full,  with  intent  on  the  part  of  said  Lee  Clark  to 
prefer  said  creditors  over  his  other  creditors ;  said  preferred  creditors  being,  as 
named  in  said  conveyance,  C.  M.  Sessions,  H.  G.  Murphree,  T.  8.  Henderson, 
N.  H.  Tracey.  and  W.  A.  Morrison.  And  petitioners  further  charge  that 
said  conveyance,  though  in  the  form  of  a  deed  of  trust  or  mortgage,  and  made 
by  said  Lee  Clark  with  intent  to  prefer  certain  creditors  over  his  other  cred- 
itors, is,  under  the  law,  a  general  assignment,  and  that  the  making  of  same 
was  an  act  of  bankruptcy.  They  further  charge  and  allege  that  said  convey- 
ance was  made  with  intent  on  the  part  of  said  Lee  Clark  to  hinder,  delay, 
and  defraud  some  of  his  creditors,  and  that  such  would  be  the  effect  of  said 
conveyance  if  the  same  was  executed  ac*cording  to  its  terms,  and  that  the 
same  is  in  violation  of  the  act  of  Congress  relating  to  bankruptcy,  and  that 
the  making  of  the  same  by  said  Lee  Clark  was  an  act  of  bankruptcy  per  se.*' 

And  on  the  same  day  (March  9,  1903)  the  defendant  filed  his  sworn 
answer,  as  follows: 

"First  He  denies  that  he  has  committed  any  of  the  acts  of  bankruptcy  al- 
leged against  him  in  the  petition  herein  filed,  or  that  he  has  committed  any 
other  act  or  acts  of  bankruptcy  whatsoever,  and  he  especially  denies  that  he 
has  made  or  executed  any  general  assignment  as  therein  alleged,  or  that  the 
instrument  alleged  to  have  been  executd  by  him  is  a  general  assignment ;  and 
he  further  denies,  specially,  that  he  has  transferred,  while  insolvent,  any 
portion  of  his  property  to  one  or  more  of  his  creditors  with  intent  to  prefer 
such  creditors  over  his  other  creditors.  And  he  denies  that  the  Instrument 
alleged  in  said  petition  was  such  a  transfer. 

"Second.  For  further  and  special  answer  he  says  that  heretofore,  to  wit, 
on  the  4th  day  of  December,  A.  D.  1902,  he  was  engaged  in  business  as  a 
merchant  in  the  city  of  Rockdale,  in  Milam  county,  Texas,  and  owned  and 
possessed  a  large  stock  of  goods,  wares,  and  merchandise,  then  and  there  sit- 
uate in  his  storehouse  in  said  city,  and  he  also  owned  and  i>o88essed  certain 
notes,  accounts,  and  other  evidences  of  indebtedness  due  to  him  on  account  of 
his  said  mercantile  business  by  a  large  number  of  i)eraons  residing  In  said 
city  and  vicinity,  and  said  property  was  then  and  there  of  large  and  unknown 
value.  He  was  also  indebted  to  petitioners  and  to  divers  other  persons  living 
at  Rockdale  and  at  other  places  in  various  sums,  and,  desiring  to  retire  from 
said  business,  and  to  liquidate,  pay.  and  satisfy  his  said  indebtedness  afore- 
said, he  did  then  and  there  request  and  notify  all  of  his  said  mercantile  cred- 
itors to  meet  with  him  at  said  city  of  Rockdale  on  said  date  for  the  purpose 
of  considering  the  matter  and  manner  and  method  of  payment  of  his  said 
indebtedness.  In  pursuance  of  said  notification  as  aforesaid  a  meeting  of 
his  creditors  was  duly  held  at  said  time  and  place,  and  said  petitioners  llenne 
&  Meyer  and  Eikel-Breustedt  Company,  and  all  of  his  other  mercantile  cred- 
itors, except  the  petitioner  H.  L.  Witcher,  were  present  and  participated  there- 
in* The  absence  of  the  said  petitioner  H.  L.  Witcher  was  overlooked  and  un- 
known to  said  other  creditors  and  this  defendant  at  said  time,  but  the  said 
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Witcher  was  then  and  there  in  said  city  of  Rochdale,  and  had  full  knowledge 
of  said  meeting  and  its  purpose;  and  at  said  meeting  it  was  agreed  hy  and 
between  this  defendant  and  his  said  creditors  that  defendant  wonld  execute 
a  transfer  in  the  form  of  a  deed  of  trust  or  chattel  mortgage,  in  the  usual  and 
ordinary  form  of  such  instruments,  with  power  of  sale  and  condition  of  de- 
feasance, of  his  stock  of  goods,  wares,  and  merchandise,  notes,  accounts,  and 
other  evidences  of  Indebtedness  aforesaid,  to  Leonard  Isaacs,  as  trustee,  to 
secure  the  payment  of  the  indebtedness  so  owing  by  defendant,  and  It  was 
agreed  that  the  proceeds  arising  from  said  property  should  be  applied  in  the 
following  manner,  viz. : 

"(1)  To  C.  M.  Sessions,  $259.79,  said  amount  being  due  to  hjm  by  defendant 
for  clerk  hire ;  to  H.  G.  Murphree,  the  sum  of  $125.34,  said  amoimt  being  due 
to  him  by  defendant  as  clerk  hire ;  and  to  T.  S.  Henderson,  N.  H.  Tracey,  and 
W.  A.  Morrison,  each  the  sum  of  $100,  same  being  the  amount  due  to  them, 
respectively,  as  attorney's  fees  for  services  rendered  to  defendant  and  to  his 
said  creditors  for  services  in  the  matter  of  said  settlement  and  the  prepara- 
tion of  said  transfer  aforesaid. 

**(2)  To  adjust  and  pay  the  claim  for  rent  due  by  defendant  for  the 
storehouse  in  which  his  said  stock  of  goods  was  situated,  to  adjust  and  settle 
all  liens  on  any  of  the  goods  so  transferred,  and  to  pay  and'  adjust  all  claims 
for  taxes  due  or  to  become  due  thereon. 

"(3)  After  the  payment  of  said  above  items,  to  pay  to  said  creditors,  pro 
rata,  the  amounts  due  to  them,  respectively;  and  each  of  said  creditors  then 
and  there  agreeing  to  accept  such  payment,  and  to  execute  to  defendant  a 
full  and  complete  acquittance  and  discharge  of  all  further  Indebtedness  which 
might  be  owing  to  them  by  defendant 

"(4)  And  any  balance  which  might  remain  after  the  payment  of  said  indebt- 
edness to  be  paid  to  this  defendant. 

•'And  it  was  then  and  there  agreed  that  upon  the  execution  of  said  transfer 
aforesaid,  and  the  delivery  of  said  proi)erty  to  said  trustee,  that  said  creditors, 
and  each  of  them,  would  execute  to  defendant  a  discharge  from  his  indebted- 
ness to  them,  respectively,  and  that  the  execution  of  said  transfer  and  the 
delivery  of  said  property  to  the  trustee  should  operate  as  a  full  discharge 
and  payment  of  his  said  indebtedness.  A  copy  of  said  transfer,  marked  'Ex- 
hibit A,'  is  hereto  attached  and  made  a  part  hereof,  and  defendant  shows 
that  the  same  was  duly  executed  by  him  in  accordance  with  the  terms  of  said 
agreement,  and  said  property  was  duly  delivered  by  defendant  to  said  trustee 
in  full  execution  of  his  agreement  with  said  creditors  aforesaid,  and  said  trus- 
tee has  duly  sold  said  stock  of  goods  under  said  transfer,  and  now  has  the 
proceeds  thereof  in  his  hands  for  distribution  among  said  creditors;  and  at 
said  time  it  was  further  agreed  by  and  among  said  creditors  that  in  the  event 
of  any  of  the  mercantile  creditors  of  defendant  who  were  not  present  and 
participating  in  said  meeting,  and  not  mentioned  in  said  transfer,  should  so 
desire,  such  creditors  should  be  permitted  to  share  with  such  participating 
creditors  in  the  proceeds  of  the  sale  of  the  property  so  transferred,  upon  the 
•  same  terms  as  stipulated  for  the  creditors  named  therein,  and  the  value  of 
the  property  so  transferred  by  defendant  was  very  greatly  in  excess  of  the 
amount  due  by  defendant  to  petitioner  H.  L.  Witcher. 

"Wherefore  defendant  says  that  all  of  his  creditors,  except  H.  L.  Witcher, 
by  reason  of  said  agreement,  and  the  due  and  complete  execution  thereof  by 
this  defendant,  were  fully  paid  and  satisfied,  and  were  not  thereafter  and  are 
now  no  longer  creditors  of  this  defendant;  and  particularly  the  said  peti- 
tioners Henne  &  Meyer  and  Eikel-Breustedt  Company,  having  so  agreed  with 
defendant,  did  fully  discharge  him  from  their  said  debts,  and  were  not  at 
the  time  of  the  filing  of  their  said  petition,  and  are  not  now,  creditors  of  this 
defendant,  and  had  not  at  said  time,  and  have  not  now,  a  provable  claim  for 
any  amount  whatever  against  this  defendant;  and  this  defendant  further 
shows  that  if  any  preference  whatever  was  made,  as  alleged  by  petitioners, 
in  said  transfer,  over  any  other  creditor  or  creditors,  that  same  was  done  by 
the  consent  and  at  the  request  and  by  agreement  of  his  said  creditors,  and 
was  fully  concurred  in  by  them,  and  particularly  by  the  petitioners  Henne 
&  Meyer  and  Eikel-Breustedt  Company;  and  he  further  shows  that  the 
amounts  therein  agreed  to  be  paid  to  said  Tracey,  Morrison,  and  Henderson 
as  aforesaid  were  not,  in  fact,  preferences,  as  alleged,  but,  as  aforesaid,  were 
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duly  agreed  to  be  paid  by  said  creditors,  and,  further,  said  amounts  were  then 
and  there  dne  to  said  parties,  who  were  practicing  attorneys  at  law,  for  pro- 
fessional services  rendered  and  to  be  rendered  by  them  to  said  creditors  and 
defendant  and  said  tmstee,  at  their  request,  in  the  matter  of  preparing  said 
transfer  aforesaid,  and  were  in  fact  expenses  necessary  and  incident  to  the 
transfer  and  disi)osltion  of  said  property  In  accordance  with  said  agreement, 
and  the  amounts  therein  directed  to  be  paid  to  said  Sessions  and  Murphree 
were  then  and  there  agreed  to  be  so  paid  by  said  creditors  aforesaid;    and 
defendant  further  shows  that  the  same  were  not  preferences,  as  alleged  In 
said  petition,  but  were  for  an  amount  then  and  there  due  and  owing  by  de- 
fendant for  services  rendered  by  them  within  three  months  next  before  said 
date,  and  were  then  and  there,  in  law,  preferred  claims  against  said  property. 
"Wherefore,  by  reason  of  the  premises,  defendant  says  that  he  has  fully 
paid  and  satisfied  said  petitioners  Henne  &  Meyer  and  Elkel-Breustedt  Com- 
pany all  Indebtedness  due  by  him  to  them,  or  either  of  them,  and  particularly 
the  indebtedness  described  in  their  petition  herein  filed,  and  he  was  not  in- 
debted to  them,  or  either  of  them,  on  the  date  of  the  filing  of  their  said  petition 
against  him,  and  is  not  now  Justly  indebted  to  them,  or  either  of  them,  in  any 
sum  whatsoever,  and  neither  of  said  petitioners  has  a  provable  claim  against 
him  in  any  sum  whatsoever,  nor  had  when  said  petition  was  filed,  and  neither 
of  said  petitioners  is  a  creditors  [creditor]  of  this  defendant,  nor  was  when 
said  petition  was  filed.    Defendant  was  indebted  to  said  H.  L.  Witcher  at  the 
time  said  petition  was  filed,  and  is  now  indebted  to  him,  in  said  sum  of  $50 
only,  and  said  Witcher  at  the  time  of  the  filing  of  said  petition  and  at  this 
time  has  a  provable  claim  against  him  for  the  amount  of  $50  only,  and  was 
and  Is  now  a  creditor  for  said  amount  only ;  and  no  other  person  has  a  prov- 
able claim  against  the  defendant  for  any  amount  whatever,  save  and  except 
the  said  H.  L.  Witcher  for  the  sum  of  $50,  and  said  claim  is  not  sufficient  in 
amount  to  entitle  said  Witcher  to  have  and  maintain  his  petition  herein  filed 
against  this  defendant.    Wherefore  he  prays  that  said  petition  be  dismissed, 
with  all  costs  and  attorney's  fees,  and  he  further  prays  that  he  have  a  trial 
by  jury  herein." 

And  on  the  same  day,  after  hearing  testhnony,  the  court  thereupon 
adjudged  as  follows: 

"On  this  day  this  cause  coming  on  to  be  heard  in  said  court,  upon  the  peti- 
tion of  Henne  &  Meyer,  Eikel-Breustedt  Company,  and  H.  L.  Witcher,  praying 
that  Lee  Clark  be  adjudged  a  bankrupt,  within  the  true  Intent  and  meaning 
of  the  acts  of  Congress  relating  to  bankruptcy,  and  the  said  Lee  Clark  having 
denied  the  acts  of  bankruptcy  alleged  to  have  been  by  him  committed,  and 
the  parties  having  waived  a  jury  in  writing,  and  submitted  the  Issues  joined 
to  the  court,  the  court  thereupon,  and  upon  consideration  of  the  proofs  in  said 
cause,  found  that  said  Lee  Clark,  while  insolvent,  and  within  four  months 
next  preceding  the  filing  of  the  petition  in  bankruptcy  in  this  cause,  trans- 
ferred a  portion  of  his  property  to  several  of  his  creditors  with  intent  to  pre- 
fer such  creditors  over  his  other  creditors.  Now,  therefore,  it  is  adjudged 
that  said  Lee  Clark  be,  and  he  is  hereby,  declared  and  adjudged  a  bankrupt ; 
and  the  clerk  will  enter  an  order  accordingly,  conforming  as  near  as  may  be 
to  form  No.  12." 

Three  witnesses  were  called  for  the  petitioning  creditors,  namely, 
the  defendant,  Lee  Clark ;  the  petitioner  H.  C.  Meyer,  a  member  of  the 
finn  of  Henne  &  Meyer ;  and  E.  B.  Phillips,  an  employe  of  Henne  & 
Meyer.  Without  distinguishing  between  the  direct  and  the  cross  ex- 
aminations, or  following  rigidly  the  form  of  question  and  answer  in 
which  the  testimony  appears  in  the  transcript,  we  give  the  testimony  of 
these  witnesses  with  considerable  detail.     Mr.  Clark  says : 

"I  am  the  defendant.  Rockdale  has  been  my  home  about  ten  years.  I  have 
been  in  business  there  as  a  merchant,  having  commenced  that  business  about 
nine  years  ago.  I  quit  it  about  the  4th  of  December  [1902].  The  deed  of  trust 
^'hicb  I  made  to  Mr.  Isaacs  on  that  day  states  the  facts  as  to  my  Indebteduesa 
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The  exact  amount  I  cannot  now  remember — something  like  eighteen  or  twenty 
thousand  dollars.    The  property  that  I  owned  at  that  time  Invoiced  over  seven 
thousand  dollars,  besides  the  notes  and  accounts,  which  notes  and  accounts 
were  worth,  I  think,  something  over  five  thousand  dollars.     What  I  owned 
at  that  time  was  not  sufficient  to  pay  my  debts.     I  suppose  I  was  insolvent 
when  I  made  the  deed  of  trust    Q.  Did  you  make  any  payments  to  any  cred- 
itors during  the  four  months  preceding  the  execution  of  this  document?    A. 
I  did ;  but  I  don't  remember  what  they  were.    I  made  some  payments  on  what 
I  owed.    Q.  Did  you  pay  Scarborough  &  Hicks  during  that  four  months?    A. 
No.  sir;   not  that  I  know  of.    Q.  Can  you  recall  anybody  you  paid  money  to 
during  the  four  months?    A.  Yes ;  I  remember  several.    Q.  Name  some  of  them. 
A.  I  cannot  remember  the  amounts.     I  paid  Parlln  &  OrendorfT.  of  Dallas. 
Q.  How  much?    A.  I  think  about  |200.    Q.  Who  else?    A.  I  paid  Mr.  Witcher 
$150.    Q.  Who  else?    A.  I  paid —    I  cannot  remember  exactly  whether  it  was 
within  the  four  mouths  I  am  s[>eaking  of.    I  paid  Tom  Padgitt    Q.  How  much 
did  you  pay  him?    A.  I  don't  remember  whether  it  was  $150.     I  think  about 
that    I  paid  Eikel-Breustedt.    Q.  Did  you  imy  all  of  your  creditors,  then,  dur- 
ing the  four  months?    A.  No,  sir.,    Q.  Well,  those  you  paid  had  no  better 
claim  against  you,  did  they — any  more  preferred  claim — than  the  others  you 
did  not  pay?    A.  I  only  paid  as  they  became  due  and  they  drew  on  me  for  it 
I  was  carrying  on  my  mercantile  business  at  the  time  these  payments  were 
made,  and  they  were  made  in  due  course  of  business  to  my  creditors.     Q. 
by  Counsel  for  Defendant :     In  regard  to  this  instrument  here — the  deed  of 
trust — state  in  regard  to  that,  how  it  came  about?    A.  Well,  when  I  realized 
the  situation,  I  sat  down  and  wrote  to  a  number  of  my  creditors — the  largest 
of  them — and  told  them  I  wanted  to  call  a  meeting  on  the  4th  of  I>ecember, 
I  believe  it  was.  to  consult  them.    I  did  not  want  to  do  anything  until  I  had  con- 
sulted and  advised  with  them  as  to  what  was  best  in  the  premises.    I  did  not 
want  to  go  to  any  exi)ense  and  costs  until  they  recommended  what  I  ought  to 
do.    And  the  meeting  was  held  there,  and,  as  well  as  I  remember,  something 
over  95  per  cent,  of  my  creditors  were  i)resent,  and  at  that  meeting  they 
made  a  proposition  to  me.     Wlien  I  got  into  the  meeting  the  meeting  had  al- 
ready opened,  and  they  had  taken  a  list  of  about  how  much  I  owed  among 
them,  and  they  asked  me,  if  I  remember  correctly,  and  I  handed  them  a  state- 
ment and  told  them ;  and  they  suggested  that  I  make  a  deed  of  trust    I  told 
them  I  would  let  them  know  as  soon  as  my  lawyers  came.     Mr.  Henderson 
did  not  come  in  on  the  train,  and  I  was  waiting  to  see  him,  to  let  them  know 
what  to  do.    I  left  the  meeting,  and  while  I  was  gone  to  see  Mr.  Henderson 
they  made  an  agreement  among  themselves;    and  when  I  went  back  they  re- 
ported to  me  that  if  I  would  make  a  deed  of  trust  conveying  my  stock  of  goods 
and  notes  and  accounts,  and  appoint  Mr.   Leonard  Isaacs  as  trustee,    they 
would  accept  it  and  relieve  me  of  my  indebtedness.    I  complied  with  their  re- 
quest and  made  a  deed  of  trust  and  it  was  agreed  that  the  attorneys  should 
be  paid  the  amounts  stipulated,  and  if  I  made  this  deed  of  trust  and  appointed 
this  trustee — and  they  suggested  this — they  would  relieve  me  from  my  liabili- 
ties.   The  attorney's  fees,  it  was  agreed,  should  l>e  paid  as  preferred  claims, 
and  the  clerk  hire  and  the  rent    All  as  mentioned  in  the  instrument  was  agreed 
to.    I  executed  the  deed  of  trust  and  delivered  it  to  the  trustee,  and  turned 
over  the  proi)erty  described  in  it  to  the  trustee,  who  has  had  possession  of  it 
ever  since.     Mr.  Meyer  was  at  the  meeting,  and  represented  Eikel-Breustedt 
Why  Mr.  Witcher  was  not  present,  I  do  not  know.    I  do  not  know  that  he  was 
personally  uotltltHl ;    but  it  was  generally  understood,  and  his  was  a   small 
claim,  and  he  was  included  in  a  number  of  parties  I  owed,  In  the  deed  of  trust ; 
but  I  do  not  know  Just  why  he  was  not  there,  and  I  do  not  know  Just  wliy  he 
was  not  notltled.    There  was  no  secrecy  or  privacy  about  the  meeting.     It  was 
^'enerally  understood,  and  everybody  was  notified,  because  I  had  it  attended 
to.     The  creditors  organized  the  meeting  and  elected  their  officers.     They 
elected  Mr.  Coffield,  Mr.  Witcher's  partner,  president  of  the  meeting.      [Mr. 
Witcher's  claim  was  not  a  firm  obligation.     It  was  an  individual  debt]     Mr. 
Peter,  of  Dallas,  was  secretary.    There  were  minutes  of  the  meeting  kept,  but 
I  do  not  know  where  they  are.    Mr.  Meyer  did  not  withdraw  from  the  meeting, 
and  say  he  would  have  nothing  to  do  with  it,  a  few  days  before  the  document 
was  made.     Q.  Didn't  he  give  you  notice  that  he  would  have  nothing  to  do 
with  it — would  repudiate  the  whole  thing — take  his  own  course,  and  declined 
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to  pai-ticipate  In  the  meeting?  A.  After  the  meeting  was  over,  Mr.  Meyer  sent 
Mr.  Phillips.  I  suppose  he  sent  him.  Anyhow,  he  tried  to  get  me  to  secure 
tbem  on  the  side  for  the  indebtedness  to  them,  and  I  told  them  that  I  had  not 
done  that  to  anybody,  and  couldn't  prefer  anybodjr.  Q.  Did  not  he  expressly 
declare  his  repudiation  of  the  whole  thing?  A.  Yes;  he  said  if  I  did  not  pro- 
tect him  he  would  have*  nothing  to  do  with  it.  He  said  that  after  the  trustee 
was  appointed,  not  before  the  trustee  was  appointed.  I  think  not  before  the 
meeting  was  adjourned.  Q.  Did  Mr.  Meyer  rep^resent  Eilcel-Breustedt  Com- 
pany? A.  He  said  he  had  authority  to  represent' them.  Q.  Did  not  he  say  he 
would  have  nothing  to  do  with  it?  A.  Mr.  Meyer  did  not  say  anything  to  me 
at  all.  After  this  deed  of  trust  was  made,  and  the  meeting  was  over,  Mr. 
Phillips  said  that —  Q.  Did  not  Mr.  Meyer  go  to  you  before  the  deed  of  trust 
was  made,  and  say  he  would  have  nothing  to  do  with  it?  A.  No,  sir ;  after  the 
deed  of  trust  was  made.  Q.  You  did  not  have  any  conference  with  Mr.  Meyer 
at  all  until  after  the  deed  of  trust  was  made?  A.  No,  sir ;  except  that  we 
figured  on  his  buying  the  stock  of  goods.  That  was  all.  Q.  Mr.  Clark,  how 
long  have  you  been  insolvent — that  is,  owed  more  debts  than  you  could  pay? 
For  a  year  or  two?  A.  I  could  not  say.  Q.  More  than  a  year?  A.  1  think  not 
Q.  Could  you,  with  the  proi>erty  you  owned,  have  paid  your  debts?  Could  you 
hare  sold  your  stuff  for  enough  to  have  paid  it  dollar  for  dollar,  and  cleared 
yourself  of  indebtedness?  A.  I  do  not  know  whether  I  could  have  or  not  I 
had  enough  stuff  if  I  could  have  sold  it  at  a  reasonable  value.  Q.  How  long 
before  that  were  you  insolvent?  A.  I  could  not  say.  Q.  Six  months?  A.  I 
don't  know.  I  did  not  realize  I  was  going  to.  fail  before  thirty  days  before  I 
did  fail.  Q.  Did  you  owe  over  six  months  ago  more  than  your  property  could 
have  paid  out,  if  sold  at  a  reasonable  value?  A.  I  don*t  think  so.  I  could  not 
say." 

H.  C.  Meyer,  a  witness  called  by  the  plaintiffs,  testified : 

*1  am  one  of  the  partners  of  Henne  &  Meyer,  and  live  in  Rockdale.  My 
firm  is  a  creditor  of  Lee  Clark.  I  represented  my  firm,  and  also  Eikel-Breus- 
tedt  Company,  at  the  creditors*  meeting  preceding  the  execution  of  the  deed 
of  trust  I  appeared  in  the  meeting,  not  thinking  it  was  binding  in  any  way. 
In  reference  to  his  conveyance  of  property,  my  understanding  was  that  he 
was  to  convey  all  of  his  property.  Q.  by  Mr.  Henderson:  Did  you  par- 
ticipate in  the  meeting  up  to  its  close?  A.  Yes,  sir.  Q.  What  was  said  be- 
tween you  and  Mr.  Clark  about  securing  you  on  the  outside — about  your  not 
consenting  to  the  proceedings?  A.  There  was  not  anything  said  then.  That 
was  said  before.  I  don't  know  as  I  spoke  to  Mr.  Clark  any  more  after  the 
meeting,  but  I  did  speak  to  his  attorney.  Q.  You  say  you  spoke  to  him  be- 
fore the  meeting.  What  was  that?  A.  It  was  t)efore  the  meeting  that  I 
wanted  security,  not  after  the  meeting.*  Q.  Then  after  the  meeting  did  you 
go  to  any  of  his  attorneys  and  have  a  conference?  A.  Yes.  sir ;  I  went  to 
Mr.  Morrison,  and  told  him  I  would  not  take  part,  and  I  told  him  I  would  not 
sign  the  instrument  Q.  You  went  to  Mr.  Morrison  before  the  document  was 
executed,  and  said  you  would  have  nothing  to  do  with  it?  A.  Yes;  he  had 
just  commenced  on  the  instrument,  and  said  it  was  no  use  to  commence  it 
then,  if  I  would  not  agree  to  It  Q.  In  that,  were  you  acting  for  your  part- 
ner and  Eikel-Breustedt  Company?  A.  In  that,  I  only  acted  for  niysolf.  I 
could  not  act  for  Elkel-Breustedt  Company,  as  I  had  not  authority,  except 
to  put  in  their  claim.  Q.  Did  you  agree  to  cancel  your  debt  if  he  gave  you  a 
mortgage  on  this  property?  A.  No,  sir.  Q.  by  Mr.  Henderson:  What  did 
you  agree  to  do,  Mr.  Meyer?  A.  I  did  not  agree  to  do  anything  there.  Q. 
At  the  creditors'  meeting?  A.  No,  sir.  Q.  You  remained  there  until  they  got 
through?  A.  Yes;  I  remained,  silent  Q.  After  they  adjourned,  you  left 
with  the  crowd?  A.  Yes ;  and  it  was  possibly  an  hour  before  I  went  to  Mr. 
Morrison,  who  was  then  drawing  the  instrument.  Q.  The  fact  al>out  it  is, 
it  was  in  the  evening  when  you  went  to  Mr.  iMorrison,  was  not  it?  A.  I  am 
iM)t  sure  about  it  I  rememl)er  he  had  just  commenced  writing  the  instru- 
ment, and  possibly  ten  lines  had  been  written.  Q.  The  creditors'  meeting  was 
Iwld  up  in  the  hall  in  the  forenoon?,  A.  Yes,  sir.  Q.  Had  a  little  Judge's 
stand  there,  did  they,  for  the  chairman  and  secretary?  A.  Yes,  sir.  Q.  The 
proceedings  were  open  and  public  there?  A.  Yes,  sir.  Q.  You  came,  and  made 
62  0.0^—12 
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no  objection?  A.  No,  sir.  Q.  The  creditors  voted  when  the  qnestlons  were 
put?  A.  Yes.  Q.  And  you  did  not  notify  the  meeting  you  would  not  agree 
to  what  was  done?  A.  No,  sir.  Q.  You  represented  your  claim  and  Elkel- 
Breustedt's  claim?  A.  Yes,  sir.  Q.  And  you  stated  to  the  meeting  that  you 
did  represent  them?  A.  Yea,  sir.  Q.  And  you  were  present  when  all  the 
proceedings  were  had?  A.  Yes,  sir.  Q.  Did  Mr.  Clark  pay  you  any  money 
during  the  fall?  A.  No,  sir;  he  did  not  pay  us  any  money,  but  he  paid  us 
a  note.  Q.  Of  what  amount?  A.  Well,  I  don't  remember.  I  think,  $f)0— In 
the  neighborhood  of  |60.  Q.  by  the  Court:  What  month  was  It?  A.  I  think 
It  was  In  November.  1  am  not  sure  about  It  Either  October  or  November. 
1  think,  In  November.  Q.  by  the  Court:  A  month  before  this?  A.  Yes,  sir. 
Q.  You  wanted  to  buy  the  stock  of  goods,  did  not  you?  A.  Yes,  sir.  Q.  You 
and  the  trustee  could  not  agree  on  the  price?  A.  No,  sir.  Q.  And  you  dick- 
ered along  until  the  18th  of  December  trying  to  buy  the  stock  of  goods?  A. 
Yes,  sir.  Q.  Falling  to  buy  It,  you  then  filed  a  petition  In  bankruptcy?  A. 
Yes,  sir.  Q.  After  you  filed  the  petition,  you  bought  the  stock  of  goods,  didn't 
you?  A.  Yes,  sir;  under  the  condition  that  the  proceedings  In  bankruptcy 
would  be  dismissed.  Q.  And  after  you  did  that  you  decided  you  had  agreed 
to  pay  a  little  too  much  for  It,  didn't  you?  A.  Yes,  sir;  the  goods  were  to  be 
delivered  before  Christmas,  when  they  were  worth  more  money  than  if  sold 
after  Christmas.  Q.  The  trustee  had  to  come  down  from  about  $4,200  to 
$3,600,  didn't  he?  A.  Yes,  sir.  Q.  Didn't  you  claim  that,  the  Christmas  sea- 
son being  about  over,  you  did  not  care  for  the  stock  of  goods?  A.  I  wanted 
them  before  Christmas.  That  Is  correct  I  didn't  want  them  after  the  Christ- 
mas season.  Q.  Yours  and  this  stock  were  the  only  stocks  of  Christmas  hard- 
ware In  the  city,  weren't  they?  A.  I  didn't  have  any  Christmas  hardware; 
no,  sir.  Q.  You  had  some  nice  household  articles,  didn't  you?  A.  No.  sir. 
Q.  You  did  not  dismiss  the  proceedings,  did  you?  A.  No;  I  tried  to  do  so. 
Q.  What  did  you  do  toward  dismissing  the  proceedings?  A.  I  asked  our  at- 
torney to  have  It  dismissed — phoned  him  the  same  day,  directly  after  the  deal. 
I  phoned  him  to  have  the  case  dismissed.  Q.  Did  not  you  tell  Mr.  Isaacs  after 
Christmas  that  they  were  not  worth  what  you  had  agreed  to  pay?  A.  Not 
after  Christmas.  I  don't  know  when,  but  I  told  him  before  Christmas  that 
I  didn't  want  the  goods  after  Christmas.  Q.  They  had  been  all  tied  up  dur- 
ing the  Christmas  season?  A.  Yes;  I  remember  I  told  him  now  that  they 
were  worth  It  now,  but  would  not  be  worth  It  after  the  Christmas  holidays. 
Q.  Did  not  Mr.  Isaacs  go  to  you  and  tell  you  you  could  have  them  before 
Christmas?  And  didn't  he  tender  you  the  keys  of  the  house?  A.  Yes,  sir. 
Q.  Told  you  to  take  the  goods?  A.  Yes,  sir.  Q.  Isaacs  was  solvent?  A. 
Yes,  sir.  Q.  You  would  not  have  any  fear  hereafter  about  any  proceedings 
of  his?  A.  No;  but  1  was  not  posted  In  the  bankruptcy  business.  Q.  Did 
not  you  buy  the  goods,  and  succeed  In  keeping  them  off  the  market  during  the 
Christmas  holidays?  A.  No.  Q.  Didn't  your  firm  extend  to  Lee  Clark  credit 
exceeding  $60  during  the  four  months?  A.  Yes,  sir.  Q.  Was  any  creditor 
Joining  and  refusing  to  dismiss  It  [the  bankruptcy  proceeding]?  A.  The  bank 
was.  I  asked  to  have  the  case  dismissed.  Mr.  McBrlde,  I  suppose  It  was, 
phoned  to  the  court,  or  phoned  you,  to  have  It  dismissed.  I  mentioned  the 
case  to  Mr.  Wltcher,  and  he  told  us — I  think,  In  the  presence  of  Mr.  Morrison 
— that  he  *would  be  In  hell  before  he  would  see  it  dismissed.'  Of  course,  we 
then  dropped  the  matter.  I  think  those  are  the  very  words  Mr.  Witcher  used. 
Q.  Wltoher  Is  one  of  the  petitioning  creditors?  A.  Yes,  sir.  Q.  Is  Mr.  Witch- 
er here  now?  A.  No,  sir ;  I  don't  think  he  is.  Q.  He  Is  the  only  person  who 
ever  objected  to  the  dismissal?    A.  That  is  all  I  know  of." 

E.  B.  Phillips,  a  witness  called  by  the  plaintiffs,  testified  that  he 
worked  for  Henne  &  Meyer.  Lived  in  Rockdale.  Recollects  being 
sent  by  Mr.  Meyer,  on  the  4th  of  December,  to  Mr.  Clark,  with  a 
message. 

"He  told  me  to  go  up  and  notify  Mr.  Clark  that  he  had  decided  he  would 
not  si^  this  ngroement  that  the  lawyers  at  this  time  were  writing  out  He 
said  that  he  was  going  to  see  Mr.  Morrison  himself,  and  sent  me  to  see  Mr. 
Clark.    I  saw  Mr.  Clark,  and  delivered  the  message.    I  think  it  was  Just  be^ 
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fore  I  went  to  dinner,  or  Just  after  I  came  back.  I  am  not  positive  which, 
bnt  it  was  very  soon  after  the  adjournment  of  the  creditors'  meeting.  Q.  by 
Mr.  Henderson:  Is  it  not  a  fact  that  Mr.  Meyer  was  not  required  to  sign 
this  instrument  at  all?  A.  He  thought  it  was  required  to  be  signed  by  him. 
Q.  There  was  another  instrument  that  he  was  required  to  sign,  between  him 
and  Mr.  Isaacs?  A.  Yes,  sir.  Q.  Did  you  have  two  conversations  with  Mr. 
Clark?  A.  I  did  not  have  any  with  Mr.  Clark  about  buying  the  stock  of 
goods,  at  all.  Q.  In  the  conversation  that  you  did  have  with  Mr.  Clark,  in 
which  you  told  him  what  Mr.  Meyer  said,  did  not  you  say  to  him  that  Mr. 
Meyer  would  stand  by  that,  unless  he  would  give  him  something  on  the  side? 
A-  Yes.  Q.  And  what  did  Mr.  Clark  tell  you  about  that?  A.  Mr.  Clark  re- 
plied that  he  would  not  do  it ;  that  he  had  not  done  anything  of  the  kind, 
and,  80  far  as  going  into  bankruptcy  was  concerned,  he  thought  that  was  the 
best  tiling  that  could  happen  to  him,  anyway,  and  the  only  reason  he  regretted 
it  was,  he  thought  the  creditors  would  be  delayed  in  getting  their  money ; 
that  ultimately  he  would  have  to  take  the  bankrupt  law,  anyway,  and  it  did 
not  make  any  material  difference  to  liim.  Q.  Didn't  he  also  state  that  he 
had  stayed  out  of  bankruptcy  in  order  to  protect,  as  far  as  he  could,  the  in- 
terests—the estate — of  his  creditors,  in  order  that  they  would  get  what  they 
were  going  to  get  as  quickly  as  possible?  A.  Yes;  that  they  would  get  it 
quicker  tlian  by  going  into  the  bankruptcy  court — by  making  this  deed  of 
trust  and  not  going  into  bankruptcy  at  all  at  tliat  time." 

The  court  permitted  the  piinutes  of  the  creditors'  meeting  to  be  read 
in  evidence,  substantially,  as  follows : 

"Rockdale,  Tex.,  12/4,  1902.  Creditors'  meeting  of  Lee  Clark,  met  and 
organized  by  electing  C.  H.  Coffleld  prest  and  W.  P.  Peter  secty. ;  fifteen  cred- 
itors were  present  in  person  and  proxy,  representing  $20,074.00,  and  outside 
there  was  estimated  to  two  creditors  whose  claim  represents  $800,  to  which 
be  added  taxes  to  be  paid,  and  rents  on  unexpired  lease  for  the  current  year 
about  $880.00,  and  salaries  and  expenses.  Creditors  appointed  Leonard  Isaacs 
on  suggestion  of  Lee  Clark.  Motion  put  and  carried,  Hicks  and  Coffleld  ap- 
pointed to  act  with  Leonard  Isaacs.  Motion  put  and  carried  to  accept  the 
notes,  accounts  and  stock  and  release  Mr.  Clark  from  all  obligations. 

"[Signed]  C.  H.  Coffleld,  Prest 

**W.  P.  Peter,  Secty." 

The  other  witnesses  examined  were  Leonard  Isaacs  (the  trustee),  R. 
H.  Hicks,  W.  A.  Morrison,  and  N.  H.  Tracey,  all  of  whom,  with  sub- 
stantial unanimity,  testified  to  the  fact  that  the  instrument  conveyed 
the  property  wliich  the  creditors  agreed  in  the  creditors'  meeting  should 
be  conveyed,  and  directed  the  distribution  of  the  proceeds  in  accord- 
ance with  the  views  held  and  clearly  expressed  in  the  hearing  of  all  of 
the  creditors  engaged  in  the  meeting,  and  not  objected  to  or  dissented 
from  by  any  of  those  present ;  that  the  property  was  surrendered  at 
once  to  the  trustee,  whose  right  and  duty  to  hold  and  care  for  and 
dispose  of  the  same  has.  not  been  questioned  by  any  of  the  creditors, 
other  than  the  petitioning  creditors;  that  the  goods  have  been  subject 
to  some  inconsiderable  loss,  and  that  the  stock  of  goods  has  been  sold 
at  something  less  than  50  per  cent,  of  the  invoice  value ;  and  that  he 
now  holds  the  proceeds  deposited  in  a  local  bank  for  distribution  un- 
der the  deed  of  trust,  or  subject  to  the  orders  of  the  court  herein. 

It  is  manifest  that  the  petition  of  the  plaintiffs  charges  only  one  dis- 
tinct act  of  bankruptcy,  namely,  the  conveyance  made  December  4, 
1902.  Form  No.  3,  after  the  allegations  required  to  show  the  jurisdic- 
tion of  the  court,  is  in  these  words : 

"And  your  petitioners  further  represent  that  said  Is  insolvent,  and 

that  within  four  months  next  preceding  the  date  of  this  petition,  the  said 
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committed  an  act  of  bankruptcy  in  that  be  did,  beretofore,  to  wit,  on  the 
day  of ,"  etc. 

This  is  substantially  followed  in  charging  the  execution  of  the  deed 
of  trust,  but  is  not  substantially  met  by  the  charge  that — 

"Lee  Claris  is  insolvent,  and  that,  within  four  months  next  preceding  the  fil- 
ing of  the  original  petition  herein,  the  said  Lee  Clark  committed  various  and 
sundry  acts  of  bankruptcy,  by  paying  to  several  of  his  creditors  various  sums 
of  money  while  insolvent,  and  that  such  payments  are  and  were  meant  to  be 
preferences.  The  dates  and  amounts  of  such  payments,  and  the  names  of 
the  creditors  to  whom  they  were  made,  cannot  now  be  stated  by  petitioners, 
but  will  be  fully  shown  upon  the  trial  of  this  cause," 

And  this  paragraph  in  the  petition  is  not  taken  from  the  original 
petition,  but  from  the  amended  petition,  which  was  filed  the  same  day 
that  the  proof  was  heard  and  the  order  of  adjudication  passed.  "A 
petition  in  involuntary  bankruptcy  is  in  the  nature  of  a  pleading,  and 
should  set  forth  all  the  facts  material  to  the  claim  of  the  petitioners  for 
an  adjudication,  so  that  the  alleged  bankrupt  may  be  distinctly  ap- 
prised of  what  he  is  required  to  answer."  Brandenberg  on  Bank- 
ruptcy, p.  288,  §  10,  citing  In  re  Raynor,  7  Nat.  Bankr.  R.  527,  11 
Blatchf.  43,  Fed.  Cas.  No.  11,597;  In  re  Randall,  3  Nat.  Bankr.  R.  4, 
Deady,  557,  Fed.  Cas.  No.  11,551;  In  re  Chappel,  4  Nat.  Bankr.  R. 
176,  Fed.  Cas.  No.  2,612. 

In  Re  Nelson,  98  Fed.  76,  Judge  Bunn,  in  the  District  Court  for  the 
Western  District  of  Wisconsin,  held  that: 

''The  allegation  that  Nelson  had,  within  four  months  last  past,  transferred, 
while  insolvent,  large  amounts  and  values  of  his  property  to  one  or  more  of 
his  creditors,  with  an  intent  to  prefer  said  creditors  over  his  other  creditors, 
is  quite  insuflJcIent  as  an  allegation  of  fact.  Tne  specific  fact  relied  upon 
should  be  alleged,  with  time,  place,  and  circumstance,  as  in  any  other  allega- 
tion of  fraud  in  a  pleading  either  in  law  or  equity." 

He  cites  numerous  authorities.  Without  referring  to  them,  we  con- 
cur in  his  announcement  of  the  rule.  But  if  this  were  not  so.  and  the 
proofs  offered  and  heard  were  admissible  under  the  pleading,  it  is 
manifestly  most  insufficient  to  support  the  charge.  It  not  only  does 
not  tend  to  show  a  disposition  to  prefer  one  creditor  over  another, 
but,  with  remarkable  energy,  dops  show  the  utmost  anxiety  id  treat  all 
alike.  It  does  not  show  that  each  of  the  payments  made  within  the  four 
months  before  the  filing  of  the  petition  was  not  made  in  the  regular 
course  of  business,  and  followed  by  credit  of  equal  or  greater  amount 
extended  by  the  creditor  to  whom  such  payment  was  made,  in  the  shape 
of  goods  that  went  into  his  business,  and  increased,  rather  than  dimin- 
ished, the  assets  of  the  bankrupt.  It  is  expressly  shown  by  the  testi- 
mony of  the  most  active  of  the  petitioning  creditors — ^the  only  one  who 
was  examined  on  the  stand — that  one  payment,  the  only  one  the  date 
of  vvliich  is  distinctly  fixed  within  the  four  months  before  the  filing  of 
the  original  petition,  was  made  to  him,  not  in  money,  but  in  a  note, 
and  that  after  this  his  firm  did  extend  credit  exceeding  $60  to  the 
defendant.  It  is  shown  by  the  testimony  of  the  defendant  that  he  paid 
Parlin  &  Orendorff .  of  Dallas,  about  $200,  but  it  is  not  shown  that  they 
did  not  extend  to  him  further  credit.     It  is  shown  by  his  own  testimony 
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that  he  paid  to  Witcher  about  $150.  He  testifies  to  some  other  small 
payments,  but  expressly  says  he  cannot  remember  exactly  whether  it 
was  within  the  four  months,  and  no  other  proof  on  the  subject  was 
offered.  We  think  it  is  clear  that  the  petitioning  creditors  must  rely 
upon  the  distinct  act  of  bankruptcy  which  they  charge,  namely,  the  ex- 
ecution of  the  deed  of  trust ;  and  it  seems  equally  clear  to  us  that  the 
petitioners  Henne  &  Meyer  and  Eikel-Breustedt  Company  should  not 
be  permitted  to  obtain  against  the  defendant  an  adjudication  of  bank- 
ruptcy based  on  that  charge.  We  refrain  from  reviewing  the  authori- 
ties, because  we  find  it  to  have  been  so  well  done  by  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  in  the  cases  of  Simonson  v.  Sinsheimer 
et  al,  95  Fed.  948,  37  C.  C.  A.  337,  and  Carriage  Co.  v.  Stengel,  95 
Fed.  637,  37  C.  C.  A.  210.  After  a  review  of  numerous  cases,  the 
opinion  in  the  Sinsheimer  Case  uses  this  language : 

"Judge  Lowell,  in  Re  Romanow  [(D.  C.)  92  Fed.  510]  followed  Perry  v. 
Langley  [19  Fed.  Cas.  280],  and  holds  that  an  assignment  consented  to  and 
participated  in  by  the  petitioning  creditor  estops  him  from  relying  upon  that 
as  a  ground  for  seeking  to  have  the  assignor  adjudged  a  bankrupt  After 
an  examination  of  the  foregoing  cases  and  the  statutes  under  which  they  were 
decided,  we  are  unable  to  concur  with  Judge  Allen  in  his  conclusion  that  a 
petitioning  creditor  may  not  be  estopped  to  set  up  an  assignment  for  the  ben- 
efit of  creditors  as  a  ground  for  adjudging  the  assignor  a  bankrupt.  Could 
one  who  bad  induced  and  abetted  another  to  convey  to  him  property  in  fraud 
of  his  creditors  file  a  petition  against  his  fraudulent  grantor,  basing  his  peti- 
tion on  the  fraudulent  conveyance?  It  seems  to  us  clear  that  he  ought  not 
to  be  permitted  thus  to  take  advantage  of  his  own  wrong.  To  hold  otherwise 
would  enable  the  unscrupulous  to  entrap  a  person  into  involuntary  bank- 
ruptcy. This  has  b^een  the  view  of  the  courts  nnder  all  previous  bankrupt 
laws,  and  any  person  conniving  In  the  alleged  act  of  bankruptcy,  whether 
it  be  actually  fraudulent,  or  only  constructively  so,  has  always  been  denied 
relief  asked  on  the  ground  of  such  act  Are  the  provisions  of  the  present 
law  so  different  from  the  earlier  laws  of  this  country  and  the  English  law 
as  to  Justify  a  different  holding?  The  present  law  declares  the  assignment 
for  the  benefit  of  creditors  to  be  an  act  of  bankruptcy,  but  this  is  only  what 
was  uniformly  held  to  be  the  effect  of  the  act  of  1867  and  of  the  English  bank- 
rupt laws."    [Citing  authorities.] 

And  again,  later  in  the  opinion,  this  language  occurs : 

"While  the  doctrine  may  have  originally  rested  wholly  on  estoppel,  It  would 
be  difficult  now  to  explain  thus  all  the  cases  of  election.  We  think  the  only 
just  ground  for  refusing  to  allow  a  man  to  complain  of  an  act  of  bankruptcy 
is  that  he  induced  the  act,  or  after  its  commission  he  so  acted  with  regard 
to  it  that  he  gave  others  the  right  to  act  on  the  faith  of  its  validity  so  far 
as  his  subsequent  conduct  would  affect  it  On  the  one  hand,  it  would  be 
gross  iniquity  to  allow  him  to  subject  the  debtor  to  Judgment  for  an  act  he 
hiduced;  and,  on  the  other>  it  would  be  equally  unjust  to  allow  him  to  repu- 
^ate,  as  invalid,  a  transaction,  when  by  his  conduct  he  had  Induced  others 
to  change  their  position  on  the  faith  of  its  validity." 

We  think  the  case  before  us  satisfies  all  the  conditions  suggested  in 
the  opinion  from  which  these  excerpts  are  taken.  If  creditors  could, 
by  previous  acts  and  by  contemporaneous  acts  and  by  subsequent  acts, 
estop  themselves  from  setting  up  the  assignment  involved  in  this  case 
as  a  ground  to  support  an  adjudication  of  bankruptcy  against  the  de- 
fendant, then  the  petitioning  creditors  Henne  &  Meyer  and  Eikel- 
Breustedt  Company  must  be  held  to  have  done  so  in  this  case.  So  far 
as  this  record  shows,  there  is  in  existence  only  one  other  creditor,  the 
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petitioner  11.  L.  Witcher,  against  the  defendant's  estate,  and  that  is  for 
the  sum  of  $50  only. 

The  judgment  of  the  court  in  bankruptcy  is  reversed,  with  directions 
to  that  court  to  dismiss  the  petition  at  the.cost  of  the  petitioners. 

SHELBY,  Circuit  Judge,  dissents. 
027  Fed.  298.) 


TOE  GARDEN  CITY. 

DAVIS  et  aL  v.  BOL^LND  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  18,  1904.) 

N08. 1,183, 1,184. 

1.  Towage— INJTJBT  op  Tow— Ljabilitt  op  Tuo. 

The  master  of  a  tug  is  bound  to  possess  and  exercise  such  degree  of 
skill  and  judgment  for  the  protection  of  his  tow  as  might  fairly  be  ex- 
pected from  a  man  of  his  calling  imder  the  circumstances  in  which  he  is 
placed,  and,  if  he  fultllls  such  measure  of  duty,  the  vessel  is  not  liable 
because  a  loss  or  disaster  to  the  tow  may  result  from  an  error  of  Judgment 
on  his  part 

2.  Same— Evidence  Considered. 

The  steamer  Garden  City,  140  feet  long,  with  two  barges  in  tow  on  a 
line,  passed  out  of  the  Portage  Ship  Canal,  going  westward,  in  Lake 
Sui>erior,  at  6  in  the  evening,  and  at  9,  when  15  miles  distant,  the  wind 
became  so  strong  from  the  west  that  she  could  not  make  headway,  and 
she  turned,  and  made  again  for  the  entrance  to  the  canal.  In  attempt- 
ing to  pass  in,  the  barges  drifted  to  leeward  of  the  entrance,  and  one 
was  beached  and  injured.  Held,  on  the  evidence,  that  the  steamer  was 
not  in  fault  either  for  leaving  the  canal,  the  wind  not  being  strong 
enough  at  that  time  to  render  it  Imprudent  or  for  attempting  to  take  her 
tows  Into  the  canal  again,  the  entrance  to  which  was  250  to  300  feet  wide, 
instead  of  seeking  a  refuge  behind  Keweenaw  Point  which  would  have 
required  her  to  go  70  miles,  or  for  negligent  navigation  in  attempting  the 
entrance  to  the  canal ;  but  that  on  the  contrary,  the  evidence  showed  that 
good  seamanship  required  her  to  endeavor  to  get  back  into  the  canal, 
rather  than  to  attempt  to  go  around  the  point  and  that  the  failure  of  the 
tows  to  make  the  entrance  was  due  to  the  faulty  steering  of  the  rear 
barge. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

Potter  &  Wright,  for  appellants. 

John  C.  Shaw,  Charles  B.  Warren,  William  B.  Cady,  and  Herbert  K. 
Oakes,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  These  appeals  are  in  one  and  the 
same  case;  that  first  entitled  being  one  by  claimants  from  the  decree 
condemning  the  steamer  Garden  City  in  damages,  and  the  other  one 
by  the  libelants  from  the  refusal  of  the  District  Court  to  include  in- 
terest on  the  penalty  of  the  bond  given  by  the  claimants  for  the  re- 

1f  1.  See  Towage,  vol.  45,  Cent  Dig.  S  13. 
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lease  of  the  vessel  in  fixing  the  extent  of  the  liability.    The  libelants 
were  the  owners  of  the  barge  Wenona,  and  they  charged  that  their 
vessel  and  the  barge  J.  C.  King  had  been  taken  by  the  Garden  City 
to  the  port  of  Houghton,  on  I^e  Superior,  where  their  cargoes  of 
coal  were  unloaded,  and  were  chartered  to  proceed  from  thence  to 
Ashland,  Wis.,  to  take  cargoes  of  lumber;   that  when,  on  the  after- 
noon of  September  7,  1898,  the  steamer  was  about  to  take  them  in 
tow  through  the  Portage  Lake  Ship  Canal  and  out  on  the  trip  to  Ash- 
^nd,  there  were  indications  of  bad  weather,  and  the  master  of  the 
^\enona  remonstrated  with  the  master  of  the  steamer  against  starting 
^ut  at  that  time ;   that  the  master  of  the  steamer  would  not  regard 
the  remonstrance,  and,  having  taken  the  barges  in  tow — ^the  King  first 
and  the  Wenona  second — proceeded  out  through  the  canal,  and  west- 
ward on  the  course  to  Ashland;    that  when,  about  6  o'clock  p.  m., 
they  got  out  into  the  lake,  the  wind,  which  had  been  blowing  from  the 
west,  increased,  raising  a  heavy  sea;   that  they  kept  on  their  course, 
making  slow  progress,  until  about  9  o'clock,  when  the  steamer,  unable 
longer  to  make  headway,  was  turned  about,  and,  taking  her  tow  with 
her,  proceeded  as  if  to  retrace  her  course  and  make  for  the  port  they 
had  last  left ;   that  the  master  of  the  Wenona  trumpeted  to  the  master 
of  the  King,  and  requested  him  to  notify  the  steamer  that  he  did  not 
think  it  practicable  to  make  the  canal,  and  requesting  the  master  of  the 
steamer  to  go  around  Keweenaw  Point  to  find  a  lee,  and  that  the  mas- 
ter of  the  King  conveyed  the  message  to  the  master  of  the  steamer, 
but  that  the  master  of  the  steamer  disregarded  the  request  and  made 
for  the  canal ;  that  on  heading  up  for  entering  the  piers  at  the  northern 
entrance  of  the  canal  the  barges  drifted  to  the  leeward  so  far  that 
they  could  not  be  taken  into  the  canal,  but  could  still  have  been  taken 
around  Keweenaw  Point;    that  just  as  the  steamer  reached  the  en- 
trance she  sounded  several  blasts  of  her  whistle  and  threw  off  the  tow- 
line  to  the  King;  that  only  the  steamer  succeeded  in  getting  into  the 
entrance  safely,  and  that  the  Wenona,  although  she  threw  her  anchor 
out,  went  ashore  on  the  beach,  and  from  her  stranding  there  suffered 
the  damages  for  which  the  libel  was  filed.     Numerous  faults  are  speci- 
fied, which  include  charges  of  incompetency  and  negligence  on  the  part 
of  the  officers  and  crew  of  the  steamer  and  mismanagement  all  along 
the  course  out,  the  return  and  the  endeavor  to  get  into  shelter  at  the 
canal.    But  the  gravamen  of  the  errors  charged  and  relied  upon  con- 
sists of  the  alleged  want  of  reasonable  skill  and  judgment  in  failing 
to  go  around  Keweenaw  Point  for  shelter,  instead  of  taking  the  tow 
back  to  the  canal  and  trying  to  take  it  in  there. 

The  answer  of  the  respondents,  while  admitting  the  more  general 
outlines  of  the  case  made  by  the  libelants,  denied  all  the  faults  charged, 
denied  that  the  Wenona's  master  raised  any  objection  to  the  starting 
off  on  the  trip,  as  alleged  in  the  libel,  or  that  when  on  the  return  he 
macjje  known  to  the  master  of  the  steamer  any  request  to  be  taken 
around  Keweenaw  Point,  or  any  objection  to  the  endeavor  to  reach 
shelter  by  way  of  the  canal;  and  charges  that  the  Wenona  was  at 
fault  on  coming  in  to  make  the  entrance  in  holding  her  head  so  stiffly 
to  windward  that  the  King  was  held  up  at  the  stern,  and  was  unable 
to  control  her  own  course  so  as  to  follow  the  steamer,  whereby  the 
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tow  became  so  unmanageable  that  the  steamer  could  not  prevent  the 
disaster  which  happened.  Proofs  were  taken,  and  a  decision  was 
reached  by  the  District  Court  in  favor  of  the  libelants,  grounded  upon 
the  fourth  and  fifth  specifications  of  fault  charged  in  &e  libel  as  fol- 
lows: 

"(4)  In  not  taking  her  tow  to  shelter  behind  Keweenaw  Point,  which  place 
was  readily  accessible,  and  would  have  afforded  perfect  shelter. 

**(r))  In  attempting  to  take  her  tow  into  the  narrow  entrance  of  the  Portage 
Canal  under  the  conditions  then  existing." 

In  order  to  have  reached  this  conclusion,  the  learned  district  judge 
must  have  been  of  opinion  that  the  master  of  the  steamer  failed  to 
exercise  that  measure  of  skill  and  judgment  which  he  owed  to  the  tow, 
in  that  he  tried  to  take  the  latter  into  the  harbor  at  the  canal  instead 
of  trying  to  take  it  around  and  under  the  lee  of  Keweenaw  Point. 
We  are  not  satisfied  that  such  an  opinion  is  well  founded.  The  result 
may  have  some  tendency  to  show  that  the  master  of  the  steamer  made 
a  mistake  in  his  choice  of  the  courses  open  to  him.  But  whether  it 
has  such  tendency  depends  upon  the  other  circumstances  of  the  case, 
to  which  we  shall  presently  give  attention.  Still  the  test  of  liability 
is  not  the  result  which  occurred,  but  is  whether  the  master  possessed 
and  exercised  a  reasonable  degree  of  skill  and  judgment,  such  as  might 
fairly  be  expected  of  a  man  of  his  calling  in  the  circumstances  in 
which  he  was  placed.  He  was  bound  to  this  measure  of  duty,  and, 
if  he  failed  to  discharge  it,  his  ship  would  be  responsible  for  the  dam- 
ages ensuing.  But  this  responsibility  is  not  that  of  an  insurer.  Nor 
is  he  to  be  held  at  fault  simply  because  a  disaster  or  loss  has  happened, 
if,  being  qualified,  he  has  fairly  exercised  his  best  judgment  in  the 
emergency,  and  behaved  as  a  prudent  man  would  in  similar  aflFairs  of 
his  own.  The  Margaret,  94  U.  S.  494,  24  L.  Ed.  146;  The  Burling- 
ton, 137  U.  S.  386,  II  Sup.  Ct.  138,  34  L.  Ed.  731 ;  The  S.  S.  Wilhelm, 
59  Fed.  169,  8  C.  C.  A.  72;  The  W.  H.  Simpson,  80  Fed.  153,. 25  C. 
C.  A.  318;  Pederson  v.  J.  D.  Spreckles  &  Bros.  Co.,  87  Fed.  938,  31 
C.  C.  A.  308.  From  the  record  we  find  that  the  Garden  City  was  a 
comparatively  small  steamer,  about  140  feet  long;  the  J.  C.  King,  the 
first  in  tow,  was  175  feet  in  length;  and  the  Wenona  193  feet.  All 
were  in  seaworthy  condition,  and  on  the  trip  to  Ashland  all  were  going 
light,  the  steamer  drawing  12  feet  aft  and  i  foot  forward.  The  pre- 
ponderance of  the  evidence  is  that,  while  there  were  some  indications 
of  rough  weather,  they  were  not  so  serious  as  to  deter  a  man  of  com- 
mon prudence  from  proceeding.  The  libel  charges,  and  the  master  of 
the  Wenona  testifies,  that  he  remonstrated  against  going  out.  The 
evidence  leaves  this  matter  in  doubt,  as  it  does  also  the  allegation  that 
the  master  of  the  Wenona  communicated  to  the  master  of  the  Garden 
City  on  the  return  a  request  that  the  tow  be  taken  around  Keweenaw 
Point.  -But,  assuming  these  doubts  to  be  resolved  in  favor  of  the 
libelants,  it  remains  that  the  master  of  the  Garden  City  was  entjtled 
to  judge  of  the  expediency  of  proceeding  on  the  voyage.  The  district 
judge  finds  that  the  weather  was  fair  at  the  time  of  the  departure  of 
the  vessels,  and  he  does  not  find  that  it  was  imprudent  to  leave.  After 
the  vessels  got  on  their  course,  the  wind,  which  had  not  been  strong, 
continued  to  increase,  coming  from  nearly  due  west;   and  after  they 
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had  made  about  15  miles,  and  were  then  some  S  miles  off  shore,  it 
became  so  severe,  and  the  sea  so  rough,  that  the  steamer  was  unable 
to  hold  her  course,  and  was  blown  around.  It  became  apparent  that 
the  vessels  could  not  proceed,  but  must  seek  shelter.  In  this  emer- 
gency the  question  was  presented  to  the  sound  discretion  of  the  mas- 
ter of  the  Garden  City  as  to  what  place  of  shelter  he  had  best  seek. 
He  thought  it  best  to  go  back  to  the  shelter  at  the  Portage  Lake  Ship 
Canal,  and  proceeded  accordingly.  If,  in  adopting  this  course,  he 
was  grossly  imprudent,  his  ship  is  liable  for  all  the  consequences  which 
happened  and  were  reasonably  to  be  expected  from  it,  but  not  for  such 
as  were  brought  about  solely  by  the  fault  of  others.  But  if  his  choice 
was  a  mere  error  of  judgment  there  was  no  liability,  even  though  the 
mistake  was  demonstrated  by  the  result.  Undoubtedly,  serious  em- 
barrassment confronted  the  Garden  City.  The  difficulty  of  getting 
into  the  canal  would  be  met  in  turning  in  after  that  locality  should 
be  reached,  where  the  wind  would  be  abaft  the  beams  of  the  ves- 
sels, and  would  have  a  strong  tendency  to  drive  them  to  leeward,  and 
embarrass  them  in  holding  up  to  their  proper  course  to  make  the  en- 
trance. But  the  piers  of  the  canal  were  240  or  250  feet  apart,  and  the 
western  pier  extended  considerably  further  out  than  the  eastern.  The 
master  might,  not  unreasonably  have  thought  he  could  make  allowance 
for  the  tendency  of  his  tow  to  drift  to  leeward  before  the  wind  when 
he  should  come  to  make  the  turn.  He  had  the  right  to  expect  that  the 
vessels  in  tow  would,  by  proper  handling  of  themselves,  co-operate  in 
making  the  entrance  safely.  The  distance  back  was  only  about  15 
miles,  and  the  main  course  would  be  made  with  the  wind  astern.  On 
the  other  hand,  the  distance  around  Keweenaw  Point  was  70  miles, 
and  probably  more  than  that  to  any  place  where  shelter  would  be 
found.  The  course  along  the  shore  would  require  a  change  to  the 
northward  of  from  one  and  a  half  to  two  points  from  the  course  back 
to  the  canal,  and  would  have  exposed  the  port  side  of  his  vessels 
more  to  the  wind,  which  had  already  shifted  somewhat  to  the  north. 
He  could  not  know  to  what  point  the  wind  might  shift,  or  to  what 
velocity  it  might  increase,  before  he  could  round  Keweenaw  Point. 
The  wind  might  drive  him  and  his  tow  ashore  before  he  could  get  so 
far.  It  was  night,  and  there  was  no  refuge  short  of  the  point.  The 
point  was  low,  and  he  would  have  to  come  about  into  the  wind  and 
make  a  considerable  distance  before  finding  shelter.  We  confess  that 
we  think  it  a  harsh  judgment  to  say  that,  in  the  face  of  these  considera- 
tions, there  was  gross  imprudence  in  concluding  to  go  back  to  the 
canal,  rather  than  to  take  the  other  course. 

But  the  claimants  called  three  experts,  w^ho  had  been  masters  of 
long  experience  on  the  lakes,  and  to  questions  propounded  to  them, 
which  substantially  presented  the  emergency  in  which  the  Garden  City 
was  placed,  they  severally  answered  that  good  seamanship  would  re- 
quire an  endeavor  to  get  back  into  the  canal,  and  not  to  attempt  to 
go  around  Keweenaw  Point.  These  witnesses  were  disinterested. 
No  experts  were  called  by  the  libelants.  For  reasons  which  we  do 
not  understand,  but  which  he  no  doubt  thought  sufficient,  the  learned 
district  judge  ignored  the  testimony  of  the  masters  to  which  we  have 
referred.    It  would  seem,  if  this  testimony  was  honestly  given — and 
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we  see  no  reason  for  thinking  it  was  not — ^it  would  press  hard  against 
a  conclusion  which  can  only  be  supported  by  proof  of  gross  error. 

For  the  appellee  it  is  contended  that  the  sequel  demonstrates  the  lack 
of  good  seamanship  in  making  choice  of  the  shelter  of  the  canal.  In 
going  in  the  barges  failed  to  make  the  canal.  As  the  J.  C.  King  was 
approaching  the  entrance,  she  was  heading  on  the  end  of  the  eastern 
pier,  and,  seeing  little  chance  of  getting  into  the  canal,  she  put  her 
wheel  to  starboard,  and  went  along  the  east  side  of  the  pier,  and  finally 
stopped  without  much  damage.  The  Wenona  was  drawn  off  to  lee- 
ward by  the  pull  of  the  King  and  the  force  of  the  wind  so  much  that 
she  could  not  keep  up  sufficiently  to  make  the  entrance,  and,  seeing 
this,  she  threw  off  her  towline  and  dropped  her  anchor.  She  drifted 
to  the  leeward  of  the  King  and  went  on  the  beach  as  above  stated. 
The  evidence  touching  the  incidents  of  this  part  of  the  return  passage 
is  conflicting.  The  appellees  seem  to  take  an  uncertain  stand  in  regard 
to  the  question  whether  they  will  insist  that  the  accident  to  their  vessel 
was  due  to  bad  management  on  the  part  of  the  Garden  City  in  mak- 
ing the  entrance,  or  was  due  to  the  mistaken  choice  of  the  master 
in  coming  to  that  harbor  for  refuge.  To  contend  for  the  first  position 
practically  admits  that  by  good  seamanship  on  the  part  of  the  Garden 
City  the  Wenona  might  have  been  saved,  and  this  would  ^o  far  to  re- 
lieve the  charge  of  fault  in  making  the  choice.  We  think,  however, 
we  should  understand  the  position  of  the  appellees  to  be  that  the  sequel 
is  convincing  evidence  to  show  how  impracticable  it  was  to  get  into 
that  shelter,  and  how  gross  the  error  of  the  master  of  the  Garden  City 
was  in  attempting  it 

The  reason  assigned  by  the  libelants  for  the  inability  of  the  steamer 
to  take  the  barges  in  is  that  the  wind  and  sea  bore  so  hard  on  the  wind- 
ward side  of  the  vessels  after  they  rounded  in  that  they  could  not  be 
kept  up  or  prevented  from  being  cast  on  the  eastern  pier,  or  on  the 
beach  outside.  Upon  examination  of  the  evidence  bearing  upon  this 
subject,  we  are  convinced  that  the  failure  to  make  the  entrance  was 
due  not  so  much  to  the  stress  of  weather  or  the  lack  of  seamanship  on 
the  part  of  the  Garden  City  as  to  the  want  of  proper  co-operation  on 
the  part  of  the  barges.  The  most  reliable  of  the  evidence  indicates 
that  the  wind  was  blowing  from  nearly  westward  at  about  24  or  25 
miles  an  hour,  and  that  when  tlie  steamer  began  to  make  the  turn  to 
go  in  the  vessels  were  about  a  mile,  or  a  little  less,  off  the  entrance, 
and  somewhat  to  the  westward  of  the  range  made  by  the  lights  stand- 
ing one  at  the  outer  end  of  the  western  pier,  and  the  other  farther 
in  on  the  margin  of  the  same  pier — a  range  established  for  guiding 
navigation  from  the  lake  into  the  canal,  and  the  reverse.  At  the 
time  when  the  vessels  had  made  the  turn  they  were  from  half  to  three- 
quarters  of  a  mile  away  from  the  entrance.  On  making  the  turn  the 
barges  drifted  somewhat  to  the  eastward,  but  not  so  far  but  that,  if 
they  had  both  been  maneuvered  properly,  they  should  have  come  up 
and  followed  the  steamer  in.  The  latter,  on  seeing  the  King  sagging 
off,  blew  warning  whistles  to  the  tow  to  straighten  up.  The  King 
did  not  take  effective  measures  for  doing  this,  and  was  embarrassed 
by  the  Wenona,  which  held  up  so  far  to  starboard  as  to  prevent  the 
stern  of  the  King  from  turning  to  leeward ;   tlie  effect  of  which  must 
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liave  been  to  compel  the  King  to  run  off  to  leeward  of  her  proper 
course.  The  ultimate  effect  of  all  this  was  that  the  King  drew  the 
Wenona  after  her,  and,  when  the  King's  fate  became  evident,  the 
Wenona,  being  headed  too  far  to  the  east,  let  go  her  line  and  cast  off" 
her  anchor,  but  the  wind  and  her  own  momentum  carried  her  to  the 
beach. 

We  are  aware  that  the  master  of  the  Wenona  states  that  the  tow 
was  five  miles  off  shore  when  they  began  to  make  the  turn  to  go  in, 
and  there  is  some  other  evidence  in  the  record  to  the  same  effect.  If 
we  believed  this,  while  we  should  think  it  would  deprive  the  result 
of  any  significance  as  tending  to  show  that  the  choice  of  shelter  was 
itself  a  mistake,  we  should  have  thought  the  steamer  ought  to  have 
been  held  guilty  of  a  gross  fault.  But  such  a  course  of  conduct  is  im- 
probable, and  the  weight  of  the  evidence  tends  to  a  different  conclu- 
sion; and. the  court  below  found  the  fact  to  be  against  the  libelants' 
contention.  Supposing  this  to  be  a  mistake  on  the  part  of  the  master 
of  the  Wenona,  it  considerably  affects  the  accuracy  of  his  judgment 
and  the  effect  to  be  given  to  his  account  of  subsequent  events.  We 
are  convinced  there  could  not  have  been  the  prolonged  sagging  off  to 
leeward  which  he  emphasises  in  his  testimony,  and  the  fact  that  the 
steamer  sounded  its  warning  whistles  but  once  before  she  got  to  the 
pier  loses  much  of  its  signifiance  if  the  sagging  off  was  shortly  before 
the  entrance  was  reached.  Again,  if  the  fact  be  as  we  find  it,  there 
is  litde  or  no  ground  for  the  contention  that  the  steamer,  on  seeing  its 
tow  so  much  disordered  as  to  endanger  its  progress,  should  have  then 
turned  for  Keweenaw  Point. 

Then  as  to  the  conduct  of  the  barges,  the  master  of  the  King,  who 
seems  to  have  been  a  disinterested  witness,  and  in  position  to  kn^w 
and  appreciate  the  facts  as  well  as  any  one,  gives  a  clear  and  intelligible 
account.  His  testimony  shows,  as  we  think,  that  he  did  not  change 
his  helm  soon  enough  when  they  came  to  make  the  turn,  and  that  in 
consequence  he  got  rather  too  far  to  leeward.  But  it  also  shows 
that  when  he  put  his  helm  over  to  bring  his  boat  up,  the  Wenona 
kept  hauling  off  to  windward  so  that  the  King  did  not  answer  her 
helm,  but  ran  off — "crippled"  him,  as  he  says — and  that  he  called  out 
to  the  Wenona  that  **if  he  didn't  hold  on  he  w»uld  cut  his  tow  line." 
His  story  is  corroborated  by  the  mate  and  steward  of  the  King,  and 
seems  to  be  in  accord  with  the  other  facts  about  which  there  is  no  dis- 
pute. And  upon  the  point  we  are  now  considering  it  is  not  difficult 
to  find  in  the  testimony  of  other  witnesses  statements  which  give  color 
to  the  account  of  the  master  of  the  King.  Several  witnesses  testify 
that  when  the  vessels  were  making  the  entrance  the  Wenona  was 
headed  up  to  windward,  and  that  the  King  was  headed  to  leeward, 
running  toward  the  eastern  pier.  The  only  reasonable  explanation  of 
this  position  of  the  King  is  that  her  stern  was  held  up  by  the  Wenona ; 
for  the  pull  of  the  steamer  was  to  windward,  and,  this  being  so,  the 
tendency  of  the  wind  would  have  been  to  carry  the  stern  of  the  King 
to  leeward.  The  effect  of  this  position  of  the  King  would  also  have  a 
tendency  to  draw  down  the  stern  of  the  steamer,  and  reconcile  some  of 
the  evidence  to  the  effect  that  the  steamer  went  in  at  an  angle.  And 
this  position  of  the  vessels  must  have  been  taken  not  long  before  the 
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Steamer  got  in,  for  all  the  evidence  concurs  to  the  effect  that  the  King^ 
could  not  long  have  been  running  in  that  direction.  The  experts  also 
testify  that  with  proper  handling  of  the  vessels  in  tow  the  steamer 
might  reasonably  be  expected,  under  conditions  which  we  believe  ac- 
corded with  the  facts,  to  get  them  safely  in.  We  think  the  preponder- 
ance of  the  evidence  justifies  the  conclusion  that  the  Garden  City 
rounded  in  for  making  the  entrance  into  the  canal  in  a  proper  way, 
and  that  when  she  reached  the  range  she  held  onto  it  going  at  full 
speed,  as  she  ought  to  have  done,  and  that  she  gave  the  signal  to  her 
barges  to  straighten  up  as  soon  as  their  situation  showed  the  necessity 
for  it.  Besides,  the  testimony  from  the  King  shows  that  her  officers 
were  fully  alive  to  her  difficulty. 

Little  need  be  said  in  regard  to  the  contention  that  the  steamer,  on 
realizing  that  she  could  not  get  her  tow  into  the  canal,  should  have 
then  turned  for  Keweenaw  Point.  Assuming  that  she  might  have 
taken  that  course  at  one  time,  there  was  nothing  to  induce  serious  ap- 
prehension of  disaster  until  it  was  imminent,  and  then  the  only  chance 
was  to  go  ahead.  She  failed  by  only  a  few  feet,  and  we  are  satisfied 
she  would  not  have  failed  but  for  the  faults  of  the  barges,  for  which 
she  was  not  responsible. 

What  we  have  said  in  regard  to  the  conduct  of  the  vessels  after 
turning  in  to  make  the  entrance  has  primary  reference  to  the  bearing 
which  the  result  of  the  endeavor  has  upon  the  wisdom  of  the  choice  of 
the  master  in  seeking  the  ship  canal  rather  than  going  around  Kewee- 
naw Point  But  we  have  had  in  mind  that  the  appeal  brings  up  the 
whole  case,  and  that  we  may  possibly  be  mistaken  in  our  inference  that 
the  appellees  plant  their  case  entirely  upon  the  allegation  of  fault  on 
tbe  part  of  the  steamer  in  not  taking  the  course  around  Keweenaw 
Point,  and  have  therefore  given  the  reasons  for  our  opinion  that,  upon 
the  whole  record,  there  is  no  just  foundation  for  imputing  negligent 
seamanship  to  the  steamer.  We  have  no  disposition  to  relax  the  ob- 
ligations of  steamers  and  tugs  who  undertake  the  duties  of  towing 
other  vessels,  but  it  would  be  unjust  to  charge  the  steamer  with  a 
fault  which  rests  on  grounds  not  substantiated  by  the  proof.  Our 
opinion  is  that  it  is  not  shown  that  the  Garden  City  did  not  discharge 
her  duty  with  that  reasonable  degree  of  skill  and  prudence  which  the 
law  required  of  her;  that  is  to  say,  such  a  measure  as  is  generally 
bestowed  in  the  practice  of  good  seamanship. 

This  conclusion  disposes  also  of  the  appeal  of  the  libelants. 

The  decree  of  the  District  Court  is  reversed,  with  direction  to  dis- 
miss the  hbel,  with  costs  in  the  District  Court  and  in  this  court. 
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{127  Fed.  257.) 

WYMAN  V.  BOWMAN  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  11,  1904.) 

No.  1,935. 

1  Corporations— Subscription   for    Stock— Li abilitt   of   OriginaI/   Sub- 
scribers. 

The  liability  of  the  original  subscribers  for  stock  under  section  4,  art. 
lib,  of  the  Constitution  of  Nebraska,  which  provides  that  the  original 
subscribers  shall  be  individually  liable  for  claims  against  the  corporation 
to  the  extent  of  their  unpaid  subscriptions  after  the  corporate  property 
has  been  exhausted,  arises  from  the  agreement  of  subscription,  and  is  con- 
tractual. 
Z  Same— Provision  Does  Not  Create  New  Contract— Sale  of  Stock— Con- 
tinuing Guaranty. 

The  effect  of  this  provision  is  not  to  create  a  new  obligation  or  liability, 
but,  in  case  of  a  sale  of  the  stock  by  the  subscriber,  to  modify  his  old  con- 
tract to  pay  on  the  call  of  the  board  of  directors  into  a  guaranty  to  pay 
the  debts  of  the  corporation,  to  the  amount  of  the  impaid  subscription, 
after  the  corporate  property  has  been  exhausted. 
8.  Same— Liabilitt  Enforceable  by  its  Receiver  or  Representative. 

This  guaranty,  like  the  original  contract,  is  an  agreement  with,  and  the 
property  ot  the  corporation — held  by  it  to  pay  its  debts.  It  passes  to  a 
receiver  of  its  property,  or  other  proper  representative  of  the  corporation, 
and  may  be  enforced  by  him. 

4.  Same— Surrender  of  Certificates— Substitution  of  Notes— Effect. 

The  surrender  by  the  original  subscriber  of  his  certificates  of  stock,  the 
issue  of  new  certificates  to  a  purchaser,  and'  the  substitution  of  the  se- 
cured notes  of  the  latter  for  the  unpaid  part  of  the  subscription  in  place 
of  the  notes  of  the  former,  do  not  evidence  a  rescission  of  the  contract,  or 
relieve  the  original  subscril>er  from  the  effect  of  the  constitutional  provi- 
sion. 

5.  Jurisdiction  in  Ek^urrr— Avoidance  of  Releases  and  Assignments  for 

Fraud. 

The  avoidance  of  releases  of  obligations  and  of  assignments  of  -choses 
in  action  for  fraud  is  a  subject  of  Jurisdiction  In  equity. 

A  bill  to  enforce  payment  of  subscription  for  stock,  a  chief  part  of  the 
relief  sought  In  which  is  the  avoidance,  as  a  fraudulent  preference,  of 
releases  and  assignments  of  a  large  part  of  the  subscriptions,  evidenced 
by  the  records  of  the  board  of  directors  of  the  cori>oration,  upon  which 
the  defendants  rely  to  establish  their  defense  of  payment,  presents  a  sub- 
ject of  equitable  cognizance. 

6.  Same— Multiplicity  of  Suits.- 

There  is  no  hard  and  fast  rule  by  which  Jurisdiction  In  equity  on  the 
ground  of  the  avoidance  of  a  multiplicity-  of  suits  may  be  determined. 

But  whenever  there  Is  a  common  and  dec-isive  point  of  litigation  be- 
tween a  complainant  and  several  defendants  separately  liable  either  at  law 
or  in  equity,  the  complainant's  remedy  at  law  is  not  as  prompt,  practical, 
and  efficient  to  attain  the  ends  of  Justice  as  the  suit  in  equity,  the  con- 
venience of  the  complainant  is  not  overcome  by  the  greater  inconvenience 
to  the  defendants  of  a  single  suit,  and  a  suit  in  equity  against  all  the  de- 
fendants will  avoid  several  actions  at  law  or  suits  in  equity  involving 
similar  questions,  the  jurisdiction  of  a  court  of  equity  may  be  successfully 
invoked.  , 

f  1.  Stockholders'  liability  to  creditors  in  equity,  see  note  to  Rickerson 
Roller  Mill  Co.  v.  Farrell  Foundry  &  Machine  Co.,  23  C.  C.  A.  315 ;  Scott  v. 
Latimer,  33  C.  C.  A.  23. 
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7.  'SAifE— Bill  Avoiding  Nine  Actions  at  Law. 

A  bill  to  collect  unpaid  subscriptions  of  nine  deifendants  separately  liable 
at  law  may  be  maintained  on  tbe  ground  tbat  it  avoids  a  multiplicity  of 
actions  at  law,  wbere  the  defendants  have  a  community  of  interest  in  the 
questions  of  law  and  fact  presented  by  the  controversies,  and  tbe  con- 
venience of  all  parties  will  be  better  subserved  by  determining  these  ques- 
tions in  a  single  suit  in  equity  than  by  deciding  them  in  nine  actions  at 
law. 

8.  CoBPORATioN— Subscription— Condition  Waived. 

One  who  on  a  condition  subscribes  for  stock  of  a  corporation  or  pur- 
chases property  waives  compliance  with,  and  estops  himself  from  assert- 
ing, the  condition,  by  executing  the  contract,  accepting,  using,  and  selling 
the  stock  or  property,  without  requiring  the  condition  to  be  fulfilled. 

9.  Res  Adjitdicata— Issues  Not  Litigable  in  Fobmeb  Suit. 

Issues  involving  the  merits  of  a  controversy,  which  were  presented  by 
the  pleadings,  but  were  not  litigable  in  a  former  suit  between  the  same 
parties,  are  not  concluded  by  a  Judgment  or  decree  therein. 

10.  Limitations— Action  to  Enforce  Original  Subscribers'  Liability. 

The  cause  of  action  to  enforce  the  liability  of  an  original  subscriber 
under  section  4,  art  lib,  of  the  Constitution  of  Nebraska,  does  not  accrue 
until  the  claims  against  the  corporation  are  judicially  ascwtained,  and 
the  corporate  property  is  exhausted.  An  action  commenced  August  7, 
10()2,  on  an  original  subscription  made  in  1883,  when  the  corporate  prop- 
erty was  first  exhausted  in  1901.  was  not  barred  by  the  limitation  of  five 
or  ten  years  contained  in  section  3447  of  the  Code  of  Civil  Practice  of  Iowa 
of  1897. 

11.  Laches— Analogous  Limitation  at  Law. 

Under  ordinary  circumstances,  a  suit  In  equity  will  not  be  stayed  for 
laches  before,  and  will  be  stayed  after,  the  time  fixed  by  the  analogous 
limitation  at  law.  But  if  unusual  conditions  or  extraordinary  circum- 
stances make  it  inequitable  to  allow  the  prosecution  of  a  suit  after  a 
briefer  period,  or  to  forbid  its  maintenance  after  a  longer  period,  than 
that  fixed  at  law,  the  chancellor  will  not  be  bound  thereby,  but  will  de- 
termine the  extraordinary  case  in  accordance  with  the  equities  wnich  con- 
dition it 

12.  Same— Burden-  on  Him  Seeking  Application. 

When  a  suit  is  brought  within  the  time  fixed  by  the  analogous  statute, 
the  burden  is  on  the  defendant  to  show,  either  from  the  face  of  the  bill, 
or  by  his  answer,  that  extraordinary  circumstances  exist  which  require 
the  application  of  the  doctrine  of  laches.  And  when  the  suit  is  brought 
after  the  statutory  time,  the  burden  is  on  the  complainant  to  show  In  his 
bill  that  it  would  be  inequitable  to  apply  it  to  his  case. 

13.  Corporations— Contract  with  Directors— Preferences. 

A  contract  between  a  corporation  and  a  majority  of  its  directors, 
whereby  the  latter  advances  or  loans  money  to  the  former  to  pay  its  debts, 
some  of  which  are  owing  to  the  latter,  and  whereby  the  former  gives  tbe 
latter  a  preference  over  other  creditors,  is  not  void,  but  voidable  at  the 
option  of  the  creditors  or  stockholders  of  the  corporation. 

14.  Same— Contract— Rescission— Restoration  of  Consideration. 

A  court  of  equity  will  not,  at  the  suit  of  a  receiver  of  a  corporation, 
rescind  or  avoid  a  transaction  between  the  corporation  and  four  of  its 
directors  whereby  the  former  and  its  creditors  received  the  amount  of 
an  assessment  upon  its  stock,  and  proceed  to  enforce  the  collection  of  the 
amount  of  this  assessment  again  from  the  original  subscribers  to  the  stock, 
while  the  corporation  and  its  creditors  retain  the  first  payment  and  all  its 
benefits.    He  who  seeks  equity  must  do  equity. 

T  8.  See  Corporations,  vol.  12,  Cent.  Dig.  §  27a 
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16.  SllfB— COWTRAOTfl  WITH  OfFICEBS— WHIN  VALID. 

Contracts  and  transactions  between  Individuals  and  corporations  of 
which  they  are  directors  or  officers,  which  are  fair  and  are  made  in  good 
faith,  which  do  not  secure  to  the  individuals  an  undue  or  unjust  benefit 
or  advantage,  and  in  which  the  interest  of  the  Individuals  and  the  duty 
of  the  officers  work  in  unison  for  the  welfare  of  the  corporation,  are  valid 
and  enforceable  in  law  and  in  equity. 

16L  Same— When  Invalid. 

Contracts  and  transactions  between  Individuals  and  corporations  of 
which  they  are  directors  or  officers  which  are  unfair,  in  which  the  indi- 
viduals have  secured  an  undue  or  unjust  advantage,  in  which  an  an- 
tagonism between  the  Interest  of  the  Individuals  and  the  duty  of  the  of- 
ficials has  resulted  in  the  triumph  of  the  former,  are  voidable  at  the 
option  of  the  corporation,  its  creditors  or  stockholders. 

17.  Sake— Pbefebence  of  Creditors  by— When  Valid. 

A  solvent  cori>oration  may  lawfully  prefer  one  creditor  to  others. 

Such  a  preference  may  be  lawfully  made  by  a  corporation,  although  Its 
liabilities  exceed  its  assets.  If  it  is  made  in  good  faith,  and  its  officers  are 
not  aware,  and  would  not  be  aware  by  the  exercise  of  reasonable  prudence 
and  diligence,  that  its  cont^uance  as  a  going  concern  must  soon  cease,  or 
that  its  liquidation  is  Imminent 

1&  Same— When  Voidable. 

A  preference  by  an  insolvent  corporation  of  one  creditor  to  others  Is 
voidable  by  its  creditors  or  stockholders  if  It  was  made  in  bad  faith,  to 
give  the  preferred  creditor  an  undue  advantage  over  others,  at  a  time  when 
the  officers  of  the  corporation  were  aware,  or  by  the  exercise  of  reasonable 
'  prudence  or  diligence  would  have  been  aware,  that  the  liquidation  of  the 
corporation  was  imminent,  or  that  it  probably  could  not  continue  its  active 
existence  for  any  considerable  time. 
(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 

This  is  an  appeal  from  a  decree  which  dismissed  a  bill  in  equity  exhibited 
by  Albert  U.  Wyman,  as  receiver  of  the  property  of  the  Nebraska  Fire  Insur- 
ance Company,  against  Thomas  Bowman,  Millard  F.  Rohrer,  Fayette  O.  Glea- 
8on,  Ell  L.  Shugart  Henry  C.  Laub,  John  M.  Campbell,  John  Y.  Stone,  and 
George  W.  Kingsnorth,  who  were  once  stockholders  of  the  insurance  company, 
to  compel  them  to  pay  the  unpaid  part  of  their  subscriptions  to  the  stock  of 
that  corporation,  which  was  alleged  to  be  50  per  cent  thereof.  When  the 
decree  was  rendered,  the  suit  against  Kingsnorth  stood  upon  demurrer  to  the 
bill,  while  the  other  defendants  had  'answered,  a  replication  had  been  filed, 
testimony  had  been  taken,  and  there  had  been  a  final  hearing.  The  case  will 
be  considered  upon  the  evidence,  which  disclosed  these  facts : 

The  Nebraska  Fire  Insurance  Company,  which  prior  to  1890  was  the  Ne- 
braska &  Iowa  Insurance  Company,  was  a  corporation  of  the  state  of  Nebras- 
ka, organized  in  1883.  In  March  of  that  year  each  of  the  defendants  sub- 
scribed for  certain  shares  of  its  stock,  paid  50  per  cent  of  the  amount  of  his 
Bubscription,  and  gave  to  the  corporation  his  promissory  note  for  the  unpaid 
portion  thereof,  payable  on  demand,  as  and  when  the  board  of  directors  should 
designate.  In  1887  each  of  the  defendants  sold  his  stock  to  a  solvent  pur- 
chaser, who  substituted  his  promissory  note  for  that  of  his  vendor,  the  original 
certificates  of  stock  were  surrendered  and  canceled,  and  new  certificates  were 
Issued  to  the  purchasers.  In  1890,  and  in  the  early  part  of  1891,  L.  B.  Wil- 
liams, S.  R.  Johnson,  George  F.  Wright,  and  M.  J.  Bums  were  the  directors 
of  the  insurance  company,  and  owned  more  than  600  shares  of  its  stock,  which 
consisted  of  1,000  shares.  The  company  was  insolvent  On  April  13,  1891,  the 
indebtedness  of  the  company  then  due  was  about  $41,025,  and  the  board  of 
directors  made  an  assessment  of  41.625  per  cent  on  the  stock  of  the  corpora- 
tion. Williams,  Johnson,  Wright,  and  Burns  at  and  prior  to  this  time  paid  to 
the  company  ^41,612.06,  and  the  money  thus  paid  was  used  to  pay  the  debts  of 
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the  corporation.  For  this  payment  they  were  credited  with  the  payment  of 
the  assemment  on  the  stock  they  owned,  and  were  j?lven  assl^ments  of  the 
certificates  of  the  assessments  upon  the  stock  of  the  other  stockholders  who 
would  not  pay  their  assessments.  The  bill  alleged,  and  the  answer  denied,  that 
this  payment  upon  the  stock  was  fraudulent  and  void  as  to  the  creditors  of 
the  corporation,  because  It  gave  a  preference  to  those  who  paid  It  over  other 
creditors  of  the  corporation.  In  1892,  on  the  petition  of  a  stockholder,  and 
on  the  intervening  petition  of  the  auditor  of  the  state  of  Nebraska,  the  insur- 
ance company  was  by  the  district  court  of  Douglas  county,  in  the  state  of 
Nebraska,  adjudged  to  be  Insolvent,  was  dissolved,  and  the  complainant  was 
appointed  receiver  of  Its  property*,  and  directed  to  collect  and  distribute  its 
assets,  and  to  prosecute  such  suits  as  any  creditor  of  the  corporation  could 
maintain.  He  proceeded  to  sell  the  property,  collect  the  credits,  and  distribute 
the  proceeds  of  the  assets  of  the  corporation,  until,  on  September  10,  1901, 
he  had  exhausted  them. 

Section  4  of  article  lib  of  the  Constitution  of  Nebraska  reads:  "In  all 
cases  of  claims  against  corporations  and  Joint  stock  associations,  the  exact 
amount  Justly  due  shall  be  first  ascertained,  and  after  the  corporate  property 
shall  have  been  exhausted  the  original  subscribers  shall  be  individually  liable 
to  the  extent  of  their  unpaid  subscription,  and  the  liability  for  the  unpaid 
subscription  shall  follow  the  stock."  On  August  7,  1902.  the  receiver  exhibited 
the  bill  in  this  case  to  enforce  the  liability  of  the  defendants  as  original  stock- 
holders of  the  insurance  corporation  under  their  contract  of  subscription,  in 
view  of  the  foregoing  section- of  the  CJonstitutlon  of  the  state  of  Nebraska. 
On  January  6,  1903,  the  complainant,  Wyman,  was  by  order  of  the  court  below 
appointed  ancillary  receiver  as  of  a  date  Just  before  the  commencement  of  this 
suit,  with  the  same  powers  in  that  court  that  he  lias  in  the  state  court  from 
which  he  received  his  original  appointment 

E.  Wakeley  (Arthur  C.  Wakeley,  A.  T.  FHckinger,  and  I,  N.  Flick- 
inger,  on  the  brief),  for  appellant. 

Charles  M.  Harl  (Finley  Burke,  Emmet  Tinley,  Jacob  Sims,  Con- 
stant R.  Marks,  and  David  Mould,  on  the  brief),  for  appellees. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
HOOK,  District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Section  4  of  article  lib  of  the  Constitution  of  Nebraska  declares  that 
the  original  subscribers  to  the  stock  of  a  corporation  in  that  state  shall, 
after  the  corporate  property  is  exhausted,  be  individually  liable  for  its 
debts  to  the  extent  of  their  unpaid  subscriptions.  This  liability  is  con- 
tractual. It  rests  on  the  agreement  of  subscription.  Each  subscriber, 
when  he  makes  his  contract  to  take  and  pay  for  the  stock,  agrees  to 
assume  and  discharge  all  the  legal  obligations  and  duties  of  a  stock- 
holder. This  provision  of  the  Constitution  of  the  state  of  Nebraska 
is  necessarily  read  into,  and  becomes  a  part  of,  every  contract  of  sub- 
scription to  stock  of  a  corporation  of  that  state.  By  that  contract  each 
subscriber  becomes  liable  to  pay  the  unpaid  part  of  his  subscription, 
regardless  of  this  constitutional  provision.  In  its  absence,  by  a  sale  of 
his  stock  to  a  solvent  purchaser  who  undertakes  to  perform  his  agree- 
ment, he  might  terminate  his  liability.  The  effect  of  the  provision  is 
not  to  create  any  new  obligation,  but  to  prevent  the  original  stock- 
holder from  relieving  himself  of  his  liability  to  pay  his  subscription 
until  either  it  is  fully  paid,  or  all  the  debts  of  the  corporation  are 
satisfied.     In  its  inception,  the  contract  of  subscription  is  an  agreement 
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to  pay  the  unpaid  part  thereof  from  time  to  time  as  it  is  called  for  by 
the  board  of  directors  of  the  corporation.  After  the  original  sub- 
scriber sells  his  stock,  the  contract  and  the  liability  remain,  but  they 
are  modified.  They  become  a  guaranty  to  pay  the  unpaid  part  of 
the  subscription  only  after  the  corporate  property  is  exhausted.  The 
original  contract  was  with  the  corporation,  and  was  a  part  of  its  prop- 
erty. The  modified  contract — the  guaranty — ^though  available  for  the 
benefit  of  creditors  only,  is  still  a  contract  with  the  corporation  for  the 
benefit  of  its  creditors,  and  a  part  of  its  property,  which  its  receiver  or 
representative  may  lawfully  enforce  for  the  purpose  of  paying  its  cor- 
porate debts.  Patterson  v.  Lynde,  io6  U.  S.  519,  520,  i  Sup.  Ct.  432, 
2^]  L.  Ed.  265;  Van  Pelt  v.  Gardner,  54  Neb.  701,  711,  75  N.  W. 
874.  This  brief  consideration  of  the  nature  of  the  liability  which  the 
complainant  seeks*  to  enforce  will  be  of  material  aid  in  leading  us 
through  the  maze  of  questions  which  this  case  presents. 

The  complainant  is  met  at  the  threshold  of  his  suit  by  the  objection 
that  a  court  of  equity  has  no  jurisdiction  of  it,  because  he  has  an  ade- 
quate remedy  at  law  in  nine  separate  actions— one  against  each  of  the 
nine  defendants.  But  one  branch,  and,  indeed,  the  most  important 
part,  of  the  relief  which  the  complainant  seeks  in  this  suit,  is  the 
avoidance,  as  a  fraudulent  preference,  of  the  release  of  the  assessment 
of  41.625  per  cent,  upon  the  capital  stock  of  the  corporation,  held  by 
Johnson,  WilHams,  Bums,  and  Wright,  on  April  13,  1891,  which  was 
more  than  600  out  of  a  total  of  1,000  shares,  and  of  the  assignment  to 
them  of  the  certificates  of  that  assessment  upon  the  stock  of  the  corpora- 
tion which  they  did  not  own,  which  releases  and  assignments  are  evi- 
denced by  the  record  of  the  meetings  of  the  board  of  directors  of  the 
insurance  company,  and  form  the  basis  of  one  of  the  six  defenses  in 
this  suit  The  record  of  the  meeting  of  the  board  of  directors  of 
April  13,  1891,  shows  that,  by  resolutions  adopted  by  that  board  on 
that  day,  this  assessment  upon  the  stock  held  by  Johnson  and  his  as- 
sociates was  released  and  satisfied,  and  certificates  of  assessment  upon 
the  other  stock  of  the  corporation  were  assigned  to  them,  in  considera- 
tion of  the  loan  by  them  to  the  corporation  on  that  day  of  $41,612.06, 
and  of  the  indorsement  upon  the  promissory  notes  of  the  corporation 
evidencing  that  loan,  delivered  to  them  that  day,  of  the  amount  of  this 
assessment  upon  their  stock.  The  defendants  maintain  that  this  trans- 
action paid  the  assessment  on  the  stock  of  Johnson  and  his  associates, 
and  divested  the  corporation  and  its  creditors  of  all  interest  in  the 
assessment  up)on  the  stock  which  they  did  not  own,  so  that  the  defend- 
ants, as  original  subscribers,  are  no  longer  liable  for  this  41.625  per 
cent,  of  their  subscription  to  the  stock.  On  the  other  hand,  the  com- 
plainant pleads  that  this  transaction  was  void  as  to  the  creditors  of  the 
corporation,  because  the  company  was  then  insolvent,  and  the  effect 
of  the  transaction  was  to  give  a  fraudulent  preference  in  payment  to 
creditors  who  were  the  directors  of  the  corporation;  and  the  com- 
plainant prays  that  all  the  proceedings  relative  to  this  matter  be  ad- 
judged void,  ineffectual,  and  inoperative  to  pay  or  to  discharge  any 
part  of  that  assessment,  as  against  him  and  the  creditors  of  the  in- 
surance company.  Upon  its  face,  this  transaction  was  lawful  and  valid. 
Even  as  to  creditors,  it  was  voidable  only,  not  void.  A  solvent  cor- 
62  C.O.A.— 13 
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poration,  in  the  ordinary  course  of  its  business,  has  the  undoubted 
right  to  accept  its  own  promissory  notes  in  payment  of  subscriptions 
to  its  stock,  or  in  payment  of  the  purchase  price  for  assi|2^ments  of 
assessments  upon  its  stockholders.  At  most,  the  creditors  had  but  the 
option  to  affirm  or  to  avoid  the  transaction.  If  they  failed  to  attack 
it,  it  remained  valid  and  binding. 

If  the  transaction  had  been  a  simple  payment  of  money  of  the 
corporation  to  themselves,  as  creditors,  by  its  directors,  so  that  they 
thereby  obtained  a  preference  in  payment  over  other  creditors,  it 
might,  indeed,  have  been  disregarded  in  an  action  at  law,  in  behalf 
of  the  other  creditors,  as  fraudulent  and  ineffectual,  without  a  suit 
in  equity.  But  this  transaction  was  more.  If  a  preference  was  a 
part  of  it,  the  payment  and  release  of  the  assessment  upon  a  part  of 
the  stock,  and  the  assignment  of  the  certificates  of  the  assessment  upon 
the  remainder,  were  also  a  part  of  it,  and  all  the  parts  form  but  a  single 
transaction.  Before  this  affair  could  be  disregarded,  the  release  and 
the  assignments  must  both  be  avoided,  and  the  entire  transaction  must 
be  rescinded.  The  relief  which  the  complainant  sought — the  relief 
which  was  indispensable  to  his  recovery  of  the  41.625  per  cent,  from 
the  defendants — was  the  avoidance,  for  fraud,  of  the  release  of  the 
assessments  against  the  stock  of  Johnson  and  his  associates,  and  the 
avoidance  of  the  assignment  of  the  certificates  of  the  assessments 
against  the  other  stockholders,  which  were  evidenced  by  the  record  of 
the  corporation.  But  the  cancellation  of  assignments  and  releases  for 
fraud  is  a  subject  of  equitable  cognizance,  and  the  relief  against  the 
transaction  of  April  13,  1891,  which  was  indispensable  to  the  complain- 
ant's recovery  of  that  portion  of  the  subscription  evidenced  by  the  as- 
sessment of  that  date,  presented  ample  ground  for  invoking  the  juris- 
diction of  a  court  of  equity. 

If,  however,  the  concession  were  made  that  the  complainant  could 
have  maintained  nine  separate  actions  at  law — one  against  each  of  the 
nine  defendants  in  this  suit — and  could  in  those  actions  have  disre- 
garded the  releases  and  assignments,  and  have  recovered  the  entire  50 
per  cent,  alleged  to  have  been  unpaid  upon  the  subscriptions,  neverthe- 
less the  community  of  interest  of  the  defendants  in  every  question  of 
law  and  of  fact  involved  in  the  controversies  presented  by  this  suit, 
the  inadequacy  of  the  nine  separate  actions  at  law  to  attain  the  ends 
of  justice,  the  greater  convenience  and  less  expense  for  all  parties  in 
the  determination  of  the  controversies  here  presented  in  a  single  suit 
in  equity,  are  in  themselves  sufficient  to  sustain  the  jurisdiction  of 
the  court  below  on  the  ground  that  this  suit  avoids  a  multiplicity  of  ac- 
tions at  law.  In  support  of  the  counter  proposition,  counsel  for  the 
defendants  cite  Hale  v.  Allinson,  188  U.  S.  56,  23  Sup.  Ct  244,  47  L. 
Ed.  380,  in  which  the  Supreme  Court  sustained  the  dismissal  of  a 
bill  in  equity  brought  by  a  receiver  against  47  stockholders  to  enforce 
their  double  liability  for  the  debts  of  the  corporation,  which  was  im- 
posed by  the  Minnesota  statute,  upon  the  ground  that  the  hability  of 
each  stockholder  was  separate  and  independent,  and  was  to  the  cred- 
itors onlx,  and  that  the  convenience  of  the  complainant  in  enforcing 
their  liability  by  a  single  suit  was  overcome  by  the  greater  incon- 
venience that  would  be  entailed  upon  the  defendants  by  such  a  course 
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of  proceeding,  in  view  of  the  fact  that  they  were  supposed  to  have 
different  defenses  to  the  alleged  causes  of  action  against  them.  The 
decision  in  that  case  is  not  conclusive  here,  because  that  was  a  suit  to 
enforce  a  liability  beyond  the  amount  of  the  subscription  to  the  stock, 
imposed  by  statute  in  behalf  of  creditors  only.  This  is  a  suit  to  en- 
force the  payment  of  subscriptions  to  the  stock  of  the  corporation  for 
the  purpose  of  paying  the  corporate  debts.  In  that  case  the  liability 
was  directly  to  the  creditors,  and  they  alone,  or  their  representative, 
could  maintain  an  action  to  enforce  it  In  this  case  the  liability  is  to 
the  corporation,  for  the  benefit  of  the  creditors  (Patterson  v.  Lynde, 
io6  U.  S.  519,  520,  521,  I  Sup.  Ct.  432,  2j  L.  Ed.  265;  Van  Pelt  v. 
Gardner,  54  Neb.  711,  75  N.  W.  874),  and  any  shareholder  who  pays 
more  than  his  prop)ortion  of  the  corporate  debts  may  enforce  con- 
tribution of  his  co-subscribers  (Van  Pelt  v.  Gardner,  54  Neb.  709,  75 
N.  W.  874).  This  fact  alone  presents  a  persuasive  argument  in  sup- 
port of  a  remedy  by  a  single  suit  in  equity.  In  that  case  there  was 
no  community  of  interest  among  the  defendants  in  the  controversies 
presented  for  litigation,  and  the  convenience  of  the  complainant  in  pur- 
suing the  single  suit  was  overcome  by  the  inconvenience  of  such  a 
course  to  the  several  defendants.  In  this  case  there  is  a  community  of 
interest  among  the  defendants  in  every  question  of  law  and  of  fact 
presented  by  the  controversies,  and  the  convenience  of  all  parties  will 
be  better  served  by  a  determination  of  them  here  in  a  single  suit, 
than  by  repeated  decisions  of  them  in  nine  separate  actions  at  law. 

In  Hale  v.  Allinson,  188  U.  S.,  at  page  Jjy  23  Sup.  Ct.  252,  47  L. 
Ed.  380,  the  Supreme  Court,  after  reviewing  many  authorities,  stated 
its  final  conclusion  relative  to  this  matter  of  jurisdiction  in  equity  upon 
the  ground  of  the  avoidance  of  a  multiplicity  of  actions  at  law  or  of 
suits  in  equity  in  these  words : 

"Each  case,  if  not  brought  directly  within  the  principle  of  some  preceding 
case,  must,  as  we  think,  be  decided  upon  its  own  merits,  and  upon  a  survey  of 
the  real  and  substantial  convenience  of  all  parties,  the  adequacy  of  the  lo^al 
remedy,  the  situations  of  the  different  parties,  the  points  to  be  contested,  and 
the  result  which  would  follow  if  Jurisdiction  should  be  assumed  or  denied; 
these  various  matters  being  factors  to  be  taken  into  consideration  upon  the 
question  of  equitable  Jurisdiction  on  this  ground,  and  \NTiiether,  within  rea- 
sonable and  fair  grounds,  the  suit  is  calculated  to  be  in  truth  one  which  will 
practically  prevent  a  multiplicity  of  litigation,  and  will  be  an  actual  con- 
venience to  all  parties,  and  will  not  unreasonably  overlook  or  obstruct  the 
material  interests  of  any.  The  single  fact  that  a  multiplicity  of  suits  may  be 
prevented  by  this  assumption  of  Jurisdiction  is  not  enough,  in  all  cases,  to 
sustain  it  It  might  be  that  the  exercise  of  equitable  Jurisdiction  on  this 
ground,  while  preventing  a  formal  multiplicity  of  suits,  would  nevertheless 
be  attended  with  more  and  deeper  inconvenience  to  the  defendants  than  would 
be  compensated  for  by  the  convenience  of  a  single  plaintiflC;  and,  where  the 
case  is  not  covered  by  any  controlling  precedent,  the  inconvenience  might  con- 
stitute good  ground  for  denying  Jurisdiction.  We  are  not  disposed  to  deny 
that  Jurisdiction  on  the  ground  of  preventing  a  multiplicity  of  suits  may  be 
exercised  in  many  cases  in  behalf  of  a  single  complainant  against  a  number  of 
defendants,  although  there  is  no  common  title  nor  community  of  right  or 
interest  in  the  subject-matter  among  such  defendants,  but  where  there  is  a 
community  of  interest  among  them  in  the  questions  of  law  and  fact  involved 
in  the  general  controversy." 

This  court  has  repeatedly  held — ^and  that  holding  is  sustained  by 
the  great  weight  of  authority — that  a  bill  in  equity  against  several 
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defendants  separately  liable  either  at  law  or  in  equity  may  be  main- 
tained, in  order  to  avoid  a  multiplicity  of  actions  at  law  or  of  suits 
in  equity,  whenever  there  is  a  common  and  decisive  point  of  litigation 
between  the  complainant  and  the  defendants,  the  complainant  has  no 
remedy  at  law  as  prompt,  practical,  and  efficient  to  attain  the  ends 
of  justice  as  the  suit  in  equity,  and  the  convenience  of  the  complainant 
in  pursuing  the  single  suit  in  equity  is  not  overcome  by  the  deeper 
inconvenience  of  such  a  course  to  the  defendants.  Prentice  v.  Duluth 
Storage  Co.,  58  Fed.  437,  7  C.  C.  A.  293 ;  Kelley  v.  Boettcher,  85  Fed. 
55,  64,  65,  29  C.  C  A.  14,  23;  Curran  v.  Campion,  85  Fed.  67,  70, 
29  C,  C.  A.  26,  29;  Watson  v.  Bonfils,  116  Fed.  157,  159,  53  C.  C.  A. 
S3S»  537;  Bailey  v.  Tillinghast,  40  C.  C.  A.  93,  99,  99  Fed.  801,  807; 
Mayor  of  York  v.  Pilkington,  i  Atk.  282 ;  Lord  Tenham  v.  Herbert, 
2  Atk.  483 ;  Louisville  N.  A.  &  C.  Ry.  Co.  v.  Ohio  Valley  Improvement 
&  C.  Co.  (C.  C.)  57  Fed.  42,  45 ;  i  Pomeroy's  Eq.  Jur.  §  269;  Osborne 
V.  Wisconsin  Central  Ry.  Co.  (C.  C.)  43  Fed.  824,  826.  In  the  suit 
under  consideration,  every  point  of  litigation  between  complainant  and 
the  defendants  is  common  to  all  the  latter.  One  of  them  has  demurred 
to  the  bill,  and  eight  have  joined  in  a  common  answer.  Their  alleged 
liability  is  based  on  their  signatures  to  the  same  agreement  of  subscrip- 
tion. They  all  defend  on  the  ground  that  their  subscriptions  were 
conditional,  that  their  contracts  were  rescinded,  that  41.625  per  cent, 
of  their  subscriptions  was  paid  by  Johnson  and  his  associates,  that  the 
questions  presented  in  this  suit  are  res  adjudicata,  that  the  complainant 
has  no  legal  capacity  to  maintain  the  suit,  and  that  the  court  below 
had  no  jurisdiction  in  equity.  The  same  facts  proved  by  the  same  evi- 
dence condition  the  defenses  of  each  of  the  defendants,  and  the  same 
questions  of  law  are  presented  by  each  of  them  for  our  determination. 
Why  does  not  this  suit  prevent  a  multiplicity  of  actions  at  law,  and 
give  to  the  complainant  a  more  efficient  and  practical  remedy,  without 
inconvenience  to  the  defendants,  than  nine  separate  actions  at  law 
could  give.  The  remedy  at  law  which  will  preclude  the  maintenance  of 
a  suit  in  equity  must  be  "plain  and  adequate,  or,  in  other  words,  as 
practical  and  efficient  to  the  ends  of  justice  and  its  prompt  administra- 
tion as  the  remedy  in  equity."  Boyce  v.  Grundy,  3  Pet.  210,  215,  7 
L.  Ed.  655;  Oelrichs  v.  Spain,  15  Wall.  211,  222,  223,  21  L.  Ed.  43; 
Preteca  v.  Land  Grant  Co.,  50  Fed.  674,  i  C.  C.  A.  607;  Foltz  v. 
Railroad  Co.,  60  Fed.  316,  322, 8  C.  C.  A.  635,  641 ;  Hayden  v.  Thomp- 
son, 71  Fed.  61,  63,  17  C.  C.  A.  592,  594.  Would  nine  actions  at  law, 
in  which  the  same  questions  of  law  and  fact  would  be  tried  nine  times 
upon  the  production  and  reproduction  of  the  same  evidence  before  nine 
different  juries,  be  as  efficient  and  prompt  or  as  practical  a  means  to  de- 
termine the  questions  here  at  issue,  and  to  attain  the  ends  of  justice, 
as  this  single  suit  in  equity?  The  question  is  its  own  answer.  Is 
there  any  deeper  inconvenience  to  the  defendants  than  would  be  com- 
pensated for  by  the  convenience  of  the  plaintiff  in  pursuing  this  rem- 
edy? None  is  proved;  none  can  be  conceived.  Indeed,  the  single 
suit  in  equity  entails  less  expense,  less  labor,  and  less  trouble  upon  the 
defendants  by  as  much  as  it  is  less  expensive  and  troublesome  to  try 
a  single  suit  in  equity  than  it  is  to  try  nine  actions  at  law,  involving 
the  same  controversies,  conditioned  by  the  same  evidence.    The  de- 
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fendants  have  a  common  interest  in  every  material  question  of  law  or 
of  fact  involved  in  the  controversy  in  this  suit.  The  remedy  of  the 
complainant  by  this  proceeding  in  equity  is  far  more  efficient,  prompt, 
and  practical  to  attain  the  ends  of  justice,  and  much  less  expensive 
and  inconvenient  to  all  the  parties  to  the  controversies,  than  nine  ac- 
tions at  law  would  be.  The  case  falls  far  within  the  principle  that  a 
suit  in  equity  may  be  maintained  to  avoid  a  multiplicity  of  actions  at 
law,  and  the  decree  of  dismissal  cannot  be  sustained  on  the  ground 
that  the  cause  of  action  stated  in  the  bill  was  not  of  equitable  cogniz- 
ance. 

The  next  objection  to  the  maintenance  of  this  suit  is  that  the  com- 
plainant is  a  foreign  receiver  appointed  by  the  district  court  of  Doug- 
las county,  in  the  state  of  Nebraska.  But  he  is  also  a  domestic  re- 
ceiver appointed  by  the  court  below,  and  vested  with  all  the  powers 
and  authority  in  the  Southern  District  of  Iowa  which  were  conferred 
upon  him  in  Nebraska  by  the  order  of  the  district  court  of  Douglas 
county.  If  he  is  a  foreign  receiver,  he  is  also  a  domestic  receiver,  and 
in  the  latter  capacity  he  may  certainly  lawfully  maintain  this  suit. 

It  is  said  that  this  receiver  has  no  legal  capacity  to  sue  here,  be- 
cause he  takes  only  the  property  and  causes  of  action  of  the  corpora- 
tion ;  and  cases  are  cited  in  which  it  is  held  that  an  ordinary  receiver 
does  not  take  and  cannot  enforce  the  statutory  liability  of  stockholders 
beyond  their  contract  liability  for  their  subscriptions,  because  such  li- 
abilities do  not  accrue  to,  or  become  the  property  of,  the  corporation 
or  of  its  legal  representative.  Evans  v.  Nellis,  187  U.  S.  271,  23  Sup. 
Ct.  74,  47  L.  Ed.  173 ;  Hale  v.  AlHnson,  188  U.  S.  56,  23  Sup.  Ct. 
244,  47  L.  Ed.  380;  Hancock  National  Bank  v.  Ellis  (Mass.)  44  N.  E. 
349,  55  Am.  St.  Rep.  414;  Republic  Life  Ins.  Co.  v.  Swigert  (111.)  25 
N.  E.  680,  12  L.  R.  A.  328.  But  the  liability  which  this  receiver  seeks 
to  enforce  is  not  a  liability  which  was  imposed  by  statute,  beyond  that 
which  resulted  from  the  contract  of  subscription.  It  is  a  liability  based 
upon,  and  arising  out  of,  the  agreement  of  the  defendants  with  the 
corporation  to  pay  for  the  stock  they  received.  It  is  a  liability  to,  and 
the  property  of,  the  corporation,  held  by  it  for  the  benefit  of  its  cred- 
itors. The  ordinary  receiver  appointed  by  a  court  which  has  jurisdic- 
tion of  the  corporation  and  of  a  petitioner  who  lawfully  invokes  the 
exercise  of  its  powers  takes  all  the  property  and  choses  in  action  of 
the  corporation,  and  may  lawfully  enforce  the  collection  of  the  latter 
by  suits  and  legal  proceedings.  The  liability  of  these  defendants  to 
pay  their  subscriptions  for  the  stock  after  its  sale  remained  a  chose  in 
action  of  the  corporation,  under  the  constitutional  provision,  and  vested 
in  the  complainant,  who  had  the  legal  capacity  to  enforce  it  by  any 
proper  action  at  law  or  proceeding  in  equity.  Van  Pelt  v.  Gardner, 
54  Neb.  701,  711,  712,  75  N.  W.  874;  Wyman  v.  Williams,  52  Neb. 
833,  836,  73  N.  W.  285. 

The  contract  of  subscription  signed  by  the  defendants  in  1883  pro- 
vided that  they  agreed  to  take  the  stock  of  this  insurance  company  "in 
consideration  of  each  other's  subscription  to  the  capital  stock  for  an 
insurance  company  in  the  state  of  Iowa  and  the  state  of  Nebraska  to 
be  organized  in  both  states  separately  and  after  organization  to  be 
consolidated."     But  no  such  consolidation  was  ever  made.     Upon  this 
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fact  the  defendants  base  their  claim  that  their  subscription  was  con- 
ditioned upon  the  organization  of  the  consolidated  company,  and  that, 
as  there  was  no  compliance  with  this  condition,  they  never  became  li- 
able to  pay  their  subscriptions.  If,  however,  their  subscriptions  were 
subject  to  the  condition  which  they  plead,  it  was  a  condition  for  their 
benefit,  a  compliance  with  which  they  had  the  power  to  waive.  In  the 
face  of  a  noncompliance  with  this  condition,  they  received  their  stock 
from  the  corporation,  paid  50  per  cent,  of  tlieir  subscriptions,  secured 
the  payment  of  the  remainder  by  their  promissory  notes,  held  and 
voted  their  stock  for  about  four  years,  and  then  sold  it  to  bona  fide 
purchasers.  One,  under  a  conditional  contract  to  purchase  property, 
who  completes  the  purchase,  receives  and  sells  the  property,  without 
requiring  a  compliance  with  the  condition,  thereby  waives  it,  and  es- 
tops himself  from  avoiding  on  its  account  the  purchase  or  the  legal 
liabilities  which  follow  it.  The  defendants  waived  compliance  with 
the  alleged  condition  that  the  two  corporations  should  be  consolidated 
by  their  acceptance,  use,  and  sale  of  the  stock  of  the  Nebraska  Com- 
pany, and  it  is  too  late  for  them  now  to  present  that  condition  as  a 
defense  to  their  liability  to  pay  for  that  which  they  have  received  and 
used. 

About  the  year  1887  the  defendants  sold  their  stock  in  the  insurance 
company,  in  good  faith,  to  solvent  purchasers.  Thereupon  they  sur- 
rendered their  certificates  of  ownership  to  the  corporation,  and  the  lat- 
ter surrendered  to  the  defendants  their  promissory  notes  for  the  unpaid 
50  per  cent,  of  their  subscriptions,  and  issued  new  certificates  to  the 
purchasers,  who  gave  to  the  company  their  promissory  notes,  with 
sureties,  as  required  by  the  statutes  of  Nebraska,  for  the  unpaid  50  per 
cent,  of  the  subscriptions.  Counsel  for  the  defendants  invoke  the 
principle  that  a  corporation  may  by  agreement  make,  modify,  and  re- 
scind contracts,  and  receive  property  in  payment  of  obligations  to  it; 
and  they  cite  a  sentence  in  section  175  of  2  Waterman  on  Corporations, 
which  reads: 

"When  stock  has  been  once  issued,  and  afterward  relinquished  to  the  cor- 
lK)ration.  a  party  to  whom  it  is  tlieu  reissued  becomes  a  stoclsholder,  as  an 
original  subscriber,  and  not  as  an  assignee." 

It  may  be  that  one  who  receives  the  reissued  stock  which  has  been 
previously  surrendered  becomes  a  stockholder,  as  an  original  subscriber, 
but  he  certainly  is  not  the  ori^^inal  subscriber ;  and  the  Constitution  of 
Nebraska  provides  that  the  original  subscribers  shall  remain  individual- 
ly liable  for  the  unpaid  subscriptions  until  they  are  paid.  It  may  be 
that  the  corporation  and  the  subscriber  can,  by  agreement,  release  the 
contract  of  subscription  after  it  is  made;  that  the  corporation  can 
pay  back  to  the  subscriber  the  money  he  has  paid  on  account  of 
his  stock,  and  surrender  to  him  his  notes  for  any  unpaid  part  of  the 
subscription ;  and  that  the  subscriber  can  repay  to  the  corporation  the 
dividends  which  he  has  received,  and  surrender  his  certificates  of  stock, 
so  that  both  parties  may  be  restored  to  their  condition  before  the  sub- 
scription was  made.  Nothing  of  that  nature,  however,  was  done  in 
this  case,  and  it  is  not  important  to  discuss  the  effect  of  such  a  trans- 
action.   The  defendants  here  made  no  contract  of  rescission.    They 
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merely  sold  their  stock.  The  surrender  of  the  certificates,  the  issue 
of  new  certificates  to  the  purchasers,  the  substitution  of  the  notes  of 
the  latter  for  those  of  the  defendants,  evidenced  nothing  but  sales. 
They  are  only  the  usual'  concomitants  of  sales  of  stock  in  corporations, 
which,  for  their  own  convenience  in  keeping  simple  records  of  the 
ownership  of  their  stock,  are  accustomed  to  require  the  surrender  of 
the  old  certificates  and  the  issue  of  new  ones  whenever  the  sales  of  their 
stock  are  called  to  their  attention.  The  defendants'  contracts  of  sub- 
scription were  never  rescinded.  They  were  the  original  subscribers  to 
the  stock,  and  the  fact  that,  when  they  sold  it,  their  certificates  were 
surrendered,  new  certificates  were  issued  to  the  purchasers,  and  the 
secured  notes  of  the  latter  for  the  unpaid  part  of  the  subscriptions  were 
substituted  for  their  original  notes,  does  not  change  their  character  as 
original  subscribers  or  relieve  them  from  the  modified  liability  to  pay 
their  subscriptions  which  was  sedulously  preserved  by  section  4  of 
article  i  ib  of  the  Constitution  of  Nebraska.  State  v.  German  Savings 
Bank,  50  Neb.  734,  742,  70  N.  W.  221. 

Some  time  before  July,  1897,  the  complainant  brought  a  suit  in  the 
district  court  of  Pottawattomie  county,  in  the  state  of  Iowa,  against 
these  defendants  and  others,  for  the  same  causes  of  action  set  forth 
in  the  bill  in  this  case,  and  the  defendants  interposed  the  same  de- 
fenses that  they  have  pleaded  here.  On  July  19,  1897,  the  district 
court  of  that  county  entered  a  decree  of  dismissal  of  that  suit  on  the 
ground  that  the  assets  of  the  insurance  company  had  not  then  been 
exhausted,  and  that  until  they  were  so  exhausted  the  complainant  was 
not  entitled  to  maintain  the  action.  The  complainant  appealed  from 
this  decree  to  the  Supreme  Court  of  Iowa,  and  that  court  affirmed  the 
action  of  the  court  below  on  the  ground  that  a  foreign  receiver  could 
not  maintain  the  suit  in  the  courts  of  Iowa.  Wyman  v.  Eaton,  107 
Iowa,  214,  220,  Tj  N.  W.  865,  43  L.  R.  A.  695,  70  Am.  St.  Rep.  193. 
Counsel  for  the  defendants  insist  that  this  decision  of  the  Supreme 
Court  of  Iowa  was  a  conclusive  adjudication  of  the  issues  in  this  case. 
They  concede  that  the  decree  of  the  district  court,  which  was  subse- 
quently affirmed  by  the  higher  court  without  modification,  would  not 
have  had  this  effect  if  no  appeal  had  been  taken  from  it,  because  of 
the  familiar  rule  that  the  dismissal  of  an  action  on  the  ground  that 
the  cause  which  it  presents  has  not  yet  accrued  is  no  bar  to  another 
action  for  the  same  cause  after  it  has  matured.  But  they  say  that, 
on  an  appeal  from  a  decree  in  a  suit  in  equity,  the  appellate  court  tries 
the  case  de  novo,  and  enters  the  proper  decree,  regardless  of  the  terms 
of  that  from  which  the  appeal  was  taken,  and  that,  from  the  opinion  of 
the  Supreme  Court  of  Iowa  in  this  case,  it  appears  that  it  determined 
the  issues  presented  by  the  pleadings  therein  upon  the  merits,  and 
that  it  affirmed  the  decree  upon  the  broad  ground  that  there  was  no 
equity  in  the  bill.  In  support  of  this  contention  they  cite  these  words 
from  the  opinion : 

**Dismis8lng  for  the  moment  the  effect  of  an  arbitrary  legal  liability,  which 
must  be  respected  and  enforced  when  known,  there  is  not,  in  view  of  the  entire 
record  in  this  case,  an  equitable  consideration  favorable  to  a  recovery  against 
these  defendants.  The  present  liabilities  of  the  Nebraska  corporation  cannot 
truthfully  be  said  to  have  acci'ued  in  consequence  of,  or  with  reliance  upon, 
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the  former  connection  of  these  defendants  with  the  enterprise  from  which 
sprang  the  present  company.  These  facts  are  Important  as  aiding  in  the  solu- 
tion of  a  legal  iH*opo8ltion  urged  by  appellees,  to  the  effect  that  this  action 
cannot  be  maintained  in  Iowa,  because  it  is  brought  by  a  receiver  of  a  Ne- 
braska corporation  to  enforce  a  provision  of  a  law  of  that  state." 

But  these  are  the  only  expressions  in  the  opinion  of  the  Supreme 
Court  of  Iowa  which  even  hint  at  a  thought  of  considering  or  deter- 
mining the  issues  presented  by  the  merits  of  this  controversy,  and 
there  is  nothing  in  these  expressions  which  either  discusses  or  decides 
whether  the  defense  of  conditional  subscription,  of  rescission,  of  limi- 
tation, of  laches,  or  of  payment,  ought  or  ought  not  to  be  sustained. 
On  the  other  hand,  the  opinion  proceeds  to  discuss  the  single  question 
whether  or  not  a  foreign  receiver  could  maintain  the  suit  before  it  in 
the  courts  of  the  state  of  Iowa,  to  decide  that  he  could  not  do  so, 
under  the  settled  law  of  that  state,  and  to  affirm  the  decree  below  upon 
that  ground.  Wyman  v.  Eaton,  107  Iowa,  220,  yj  N.  W.  865,  43  L. 
R.  A.  69s,  70  Am.  St.  Rep.  193.  In  a  suit  between  the  same  parties 
upon  the  same  claim  or  demand,  a  prior  decision  on  the  merits  is  con- 
clusive not  only  of  ever}'  matter  offered,  but  also  of  every  admissible 
matter  which  might  have  been  offered,  to  sustain  or  defeat  the  claim 
or  demand.  James  v.  Germania  Iron  Co.,  107  Fed.  597,  617,  46  C.  C. 
A.  476,  496.  But  no  matter  to  support  or  to  defeat  the  claim  of  the 
complainant  upon  its  merits  was  admissible,  and  no  issue  concerning 
any  such  matter  was  or  could  have  been  lawfully  considered  or  deter- 
mined by  the  Supreme  Court  of  Iowa  in  the  case  before  it,  because,  by 
the  established  rule  of  that  state,  the  complainant  had  no  legal  ca- 
pacity to  present  those  issues  to  the  courts  of  Iowa  for  decision.  The 
issues  presented  in  the  case  in  hand  for  our  determination  were  not  liti- 
gable  in  the  Supreme  Court  of  Iowa  in  the  suit  of  Wyman  against  Ela- 
ton,  because  the  complainant  was  without  legal  capacity  to  present 
them  to  the  courts  of  tl^at  state  for  decision.  Those  courts  did  not 
consider  or  decide  them,  and  neither  the  decree  in  the  district  court,  nor 
the  opinion  and  decision  of  the  Supreme  Court,  render  them  res  ad- 
judicata  between  the  parties  to  this  suit. 

Another  defense  urged  upon  our  consideration  is  that  this  suit  is 
barred  by  the  statute  of  limitations,  and  that  the  complainant  has  been 
guilty  of  such  laches  that  he  is  entitled  to  no  relief.  The  defendants 
took  their  stock,  in  the  year  1883,  and  gave  their  notes  for  the  unpaid 
part  of  their  subscriptions,  payable  at  such  time  as  the  board  of  di- 
rectors should  prescribe.  Actions  founded  upon  written  contracts  are 
barred  in  ten  years,  and  those  based  upon  unwritten  contracts  and 
those  not  otherwise  provided  for  are  barred  in  five  years,  after  the 
respective  causes  of  action  accrue,  by  section  3447,  subds.  6  and  7,  of 
the  Code  of  Civil  Practice  of  the  state  of  Iowa.  In  Great  Western 
Tel.  Co.  V.  Purdy,  83  Iowa,  420,  50  N.  W.  45,  the  Supreme  Court  of 
that  state  held  that  an  action  upon  a  stockholder's  contract  to  pay  a 
part  of  the  amount  of  his  subscription  from  time  to  time  as  the  directors 
should  order  was  barred  after  ten  years  from  the  date  of  the  contract, 
because  the  ordering  of  the  payment,  and  thus  the  accrual  of  the  cause 
of  action,  depended  upon  the  mere  exercise  of  the  will  of  the  obligee 
named  in  the  contract.    It  might  not  be  difficult  to  present  persuasive 
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and  cogent  reasons  why  a  cause  of  action  based  upon  such  a  contract 
does  not  and  ought  not  to  accrue  until  the  board  of  directors  calls  for 
the  payment  of  the  subscription  pursuant  to  the  terms  of  the  contract. 
But  it  is  unnecessary  to  discuss  that  question  in  this  case,  because,  if 
the  decision  in  Great  Western  Tel.  Co.  v.  Purdy  were  conceded  to 
contain  a  statement  of  the  true  rule,  that  rule  would  not  defeat  this 
suit.  Four  years  after  the  defendants  gave  their  notes,  and  years  be- 
fore any  limitation  had  run  against  an  action  upon  them,  they  sold 
their  stock  to  third  parties,  and,  under  section  4,  article  lib,  of  the 
Constitution  of  Nebraska,  thereby  modified  their  contract  into  a  guar- 
anty to  pay  the  corporate  debts  of  the  insurance  company,  to  the 
amount  of  their  unpaid  subscriptions,  when  those  debts  should  be  as- 
certained, and  the  corporate  property  should  be  exhausted.  It  is  not 
upon  the  original  notes  of  these  subscribers,  but  upon  this  guaranty, 
that  this  suit  is  founded ;  and,  by  the  very  terms  of  this  contract,  the 
defendants  were  not  liable  to  any  suit  or  action  upon  it,  and  no  exercise 
of  the  will  of  the  corporation  or  of  its  receiver  could  make  them  so 
liable  until  the  debts  of  the  corporation  were  ascertained,  and  the  cor- 
porate property  was  exhausted.  The  property  of  the  corporation  was 
first  exhausted  on  September  lo,  1901,  and  this  suit  was  commenced 
on  August  7,  1902.  The  cause  of  action  against  the  defendants  upon 
their  guaranty  under  the  Constitution  of  Nebraska  did  not  accrue  until 
September  10,  1901,  and,  as  this  suit  was  commenced  within  one  year 
thereafter,  it  was  not  barred  by  any  statute  of  limitations  of  the  state 
of  Iowa.    Van  Pelt  v.  Gardner,  54  Neb.  701,  75  N.  W.  874. 

Has  the  complainant  been  guilty  of  such  laches  that  he  may  not  in- 
voke the  aid  of  a  court  of  equity  ?  Courts  of  chancery  are  not  bound 
by,  but  in  the  application  of  the  doctrine  of  laches  they  usually  act  or 
refuse  to  act  in  analogy  to,  the  statute  of  limitations  relating  to  actions 
at  law  of  like  character.  Under  ordinary  circumstances,  a  suit  in 
equity  will  not  be  stayed  for  laches  before,  and  will  be  stayed  after, 
the  time  fixed  by  the  analogous  statute  of  limitations  at  law.  But  if 
unusual  conditions  or  extraordinary  circumstances  make  it  inequitable 
to  allow  the  prosecution  of  a  suit  after  a  briefer,  or  to  forbid  its  main- 
tenance after  a  longer,  period  than  that  fixed  by  the  statute,  the 
chancellor  will  not  be  bound  by  the  statute,  but  will  determine  the 
extraordinary  case  in  accordance  with  the  equities  which  condition  it. 
When  a  suit  is  brought  within  the  time  fixed  by  the  analogous  statute, 
the  burden  is  on  the  defendant  to  show,  either  from  the  face  of  the  bill, 
or  by  his  answer,  that  extraordinary  circumstances  exist,  which  require 
the  application  of  the  doctrine  of  laches.  And  when  such  a  suit  is 
brought  after  the  statutory  time  has  elapsed,  the  burden  is  on  the  com- 
plainant to  show,  by  suitable  averments  in  his  bill,  that  it  would  be 
inequitable  to  apply  it  to  his  case.  Kelley  v.  Boettcher,  85  Fed.  55,  62, 
29  C.  C.  A.  14,  21.  This  suit  was  brought  within  the  time  fixed  by  the 
analogous  statute  of  limitations  at  law.  The  burden  was  therefore 
upon  the  defendants  to  show  that,  by  reason  of  extraordinary  circum- 
stances, this  case  should  be  taken  out  of  the  general  rule,  and  the  doc- 
trine of  laches  should  be  applied  to  it.  They  have  not  successfully 
borne  this  burden.  The  corporate  assets  were  exhausted  September 
10,  1901.     This  bill  was  exhibited  August  7,  1902.     There  was  no 

Digitized  by  VjOOQIC 


202  62  C.  C.  A.  REPORTS. 

culpable  delay  between  the  accrual  of  the  cause  of  action  and  the  com- 
mencement of  the  suit.  But  the  defendants  insist  that  the  complainant 
was  appointed  receiver  in  June,  1891,  and  that  more  than  ten  years 
elapsed  between  his  appointment  and  the  sale  of  the  last  of  the  property 
of  the  corporation.  He  was  not  idle,  however,  during  this  period  of 
time.  He  commenced  a  suit  against  these  defendants  to  recover  these 
very  subscriptions  in  1896.  If  they  were  in  such  haste  to  pay,  the 
opportunity  was  offered  them  more  than  six  years  ago.  They  de- 
feated that  suit  upon  the  ground  that  it  was  prematurely  brought. 
In  view  of  that  fact,  there  is  little  force  in  their  suggestion  now  that 
this  suit  is  too  late. 

The  complainant  is  the  officer  of  the  courts  which  have  appointed 
him.  He  has,  during  the  ten  years  that  have  elapsed  between  his 
appointment  and  the  complete  exhaustion  of  the  corporate  assets, 
acted  in  collecting  and  distributing  them  under  the  orders  of  the  dis- 
trict court  of  Douglas  county,  and  the  presumption  is  that  neither 
that  court  nor  its  officer  has  been  guilty  of  undue  delay.  This  record 
discloses  the  fact  that  the  complainant  has  been  conducting  vexa- 
tious, tedious,  and  fiercely  contested  lawsuits,  which  it  was  necessary 
for  him  to  conclude  in  order  to  exhaust  the  corporate  assets,  and 
to  place  himself  in  a  position  to  commence  this  suit.  One  of  these 
suits,  from  which  he  realized  $17,600,  was  an  action  against  the  Na- 
tional Bank  of  Commerce  of  Omaha  and  others  to  recover  $35,000 
which  the  insurance  company  claimed  had  been  deposited  for  its 
benefit.  Another  was  an  action  against  Williams  and  other  stock- 
holders to  recover  the  50  per  cent,  of  the  subscriptions  which  the 
receiver  claimed  had  never  been  paid.  That  suit  was  commenced  in 
the  year  1892,  and  it  was  not  concluded  until  1897.  Wyman  v.  Wil- 
liams, 52  Neb.  833,  73  N.  W.  285.  This  was  not  all  the  litigation  which 
the  complainant  was  compelled  to  institute  and  press  to  a  conclusion  in 
order  to  exhaust  the  corporate  assets.  But'  when  it  is  coupled  with 
the  presumptions  in  his  favor  arising  from  the  fact  that  he  commenced 
this  suit  far  within  the  time  prescribed  for  the  analogous  action  at 
law,  and  that  he  was  the  officer  of  and  was  acting  under  a  court  of  gen- 
eral jurisdiction,  it  is  ample  to  demonstrate  the  proposition  that  he  was 
guilty  of  no  such  laches  in  the  collection  and  distribution  of  the  assets  of 
this  corporation  as  will  repel  him  from  the  precincts  of  a  court  of 
equity.  The  defense  of  the  laches  of  the  complainant  cannot  be  sus- 
tained. 

What,  then,  is  the  measure  of  relief  to  which  the  complainant  is 
entitled  at  the  hands  of  a  court  of  equity?  He  may  undoubtedly  re- 
cover from  each  defendant  an  amount  equal  to  8.375  per  cent,  of 
the  par  value  of  the  stock  for  which  he  originally  subscribed,  be- 
cause this  is  the  amount  of  the  original  subscription,  which  has  never 
been  paid.  But  the  complainant  prays  for  41.625  per  cent.  more. 
He  asks  this  court  to  avoid  the  payment  made  by  Williams  and  his 
associates,  and  to  compel  the  defendants  to  pay  again  the  41.625  per 
cent,  which  the  company  received  from  them,  and  paid  to  its  creditors 
in  1891.  Is  he  entitled  to  this  relief  from  a  court  of  chancery?  The 
facts  which  condition  the  answer  to  this  question  are  these:  In  the 
years  1890  and  1891  Burns  was  the  secretary,  and  Williams,  Wright, 
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Johnson,  and  Burns  were  four  of  the  six  directors,  of  the  corporation, 
and  they  owned  609  of  the  1,000  shares  of  the  stock.  In  the  year  1890, 
and  in  the  early  part  of  1891,  the  company  was  unable,  out  of  its  cur- 
rent income,  to  pay  its  obligations  as  they  matured ;  and  these  direct- 
ors were  honestly  endeavoring  to  maintain  its  credit,  and  to  keep  it  in  a 
sound,  prosperous,  going  condition.  They  were  the  heavy  stockhold- 
ers of  the  company,  and  were  most  interested  in  its  success.  They  per- 
ceived that  it  would  soon  be  necessary  to  make  an  assessment,  and  to 
call  in  a  part  of  the  unpaid  50  per  cent,  of  the  subscriptions  for  the 
stock.  But  they  deferred  action  in  that  direction  for  a  time,  and  agreed 
among  themselves  that  they  would  advance  to  the  company,  in  prepay- 
ment of  the  assessment  soon  to  be  made  upon  their  stock,  and  in  propor- 
tion to  their  ownership  of  it,  the  amounts  of  money  requisite  to  meet 
the  maturing  debts  of  the  corporation.  They  performed  this  contract 
until  on  April  13,  1891,  the  company  owed  them  $15,552.61,  and  in- 
terest at  10  per  cent,  per  annum  from  March  3,  1891,  for  which  they 
held  its  promissory  notes ;  and  it  also  owed  to  Williams  $952.34,  and 
to  Johnson  $250  more.  At  that  time  Bums,  the  secretary,  reported 
the  indebtedness  of  the  company  to  be  $41,703.60,  and  the  board  of 
directors  made  an  assessment  of  41.625  per  cent,  upon  its  stock  for  the 
purpose  of  paying  all  the  matured  obligations  of  the  corporation.  This 
assessment  was  sufficient  to  pay  substantially  all  these  debts.  The  com- 
pany was  a  going  concern.  It  was  constantly  receiving  its  income  and 
conducting  its  business,  and,  while  it  was  undoubtedly  in  reality  in- 
solvent, the  directors  do  not  seem  to  have  realized  this  fact.  They  had 
no  intention  of  abandoning  its  functions  or  operation,  and  the  evidence 
convinces  that  they  honestly  advanced  their  money  to  relieve  the  cor- 
poration from  embarrassment,  and,  as  they  hoped  and  believed,  to  carry 
it  forward  to  prosperity  and  success.  The  assessment  was  made,  but 
no  stockholder  except  Williams,  Wright,  Bums,  and  Johnson  would 
pay  it;  and  thereupon  these  four  men  borrowed  from  banks  on  their 
own  credit,  and  paid  to  the  company  in  cash,  an  amount  sufficient,  to- 
gether with  the  amount  they  had  already  advanced  to  the  company,  to 
make  the  entire  amount  of  the  assessment,  and  this  money  was  used  by 
the  corporation  to  pay  its  debts.  They  advanced  this  money  in  the  pro- 
portion of  their  holdings  of  the  stock,  took  the  notes  of  the  company 
for  their  advances,  together  with  assignments  of  the  certificates  of  the 
assessment  upon  the  stock  of  the  other  stockholders,  and  agreed  with 
the  corporation  that  when  these  assessments  were  paid  they  should  con- 
stitute full  payment  and  satisfaction  of  their  notes  and  interest.  These 
notes  amounted  in  the  aggregate  to  $41,612,  and  the  assessment  upon 
the  stock  of  the  four  directors,  which  amounted  to  $25,349.13,  was  paid 
by  them  on  the  day  it  was  made,  and  was  also  indorsed  and  credited 
upon  the  notes  which  they  received.  All  these  transactions  were  ap- 
proved by  the  board  of  directors.  There  was  nothing  secret  or  con- 
cealed about  them.  The  assessment,  the  payment  of  the  assessment 
upon  the  stock  of  Johnson,  Wright,  Burns,  and  W^illiams,  the  issue  of 
the  notes,  and  of  the  assignments  of  the  certificates  of  assessment  upon 
the  stock  of  other  holders,  were  all  evidenced  by  proper  resolutions  of 
the  board  of  directors,  and  were  spread,  upon  its  records  on  the  day 
of  the  transaction.    The  insurance  company  actually  received  from 
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these  four  directors,  not  because  they  were  anxious  to  loan  money 
to  the  corporation  to  make  interest  or  profit  for  themselves,  but  simply 
because  they  were  stockholders  of  the  corporation  and  liable  to  the 
assessment,  more  than  $41,000  in  cash  in  the  years  1890  and  1891,  all 
of  which  it  applied  to  the  payment  of  its  debts,  and  no  part  of  which 
has  ever  been  returned  to  the  four  directors  or  to  the  defendants.  The 
notes  which  these  directors  received  were  never  presented  as  claims 
against  the  corporation,  and  were  never  intended  to  evidence  such 
claims,  but  were  issued  simply  to  show  the  amounts  advanced  by  the 
directors  who  held  them  on  account  of  the  assessment  which  their 
action  imposed  upon  the  stock. 

The  receiver  now  asks  that  this  entire  transaction  be  avoided  or 
disregarded,  in  order  that  he  may  compel  these  defendants  to  pay 
again  this  assessment  of  41.625  per  cent.,  while  the  corporation  he 
represents  and  its  creditors  whom  this  money  paid  retain  the  $41,- 
612  which  Williams  and  his  associates  delivered  to  them  on  account 
of  it;  and  he  asks  this  because,  as  he  insists,  the  four  directors,  as 
officers  of  the  corporation,  were  incompetent  to  contract  with  them- 
selves as  individuals,  and  because  this  transaction  gave  to  them,  as 
creditors,  a  preference  over  the  other  creditors  of  the  corporation. 
But  the  complainant  is  appealing  to  a  court  of  equity  for  this  relief. 
He  is  the  actor  here.  Concede  for  the  moment  that  the  directors  were 
not  competent  to  make  the  contract  with  themselves,  and  that  they  re- 
ceived a  preference  over  the  other  creditors.  Nevertheless  their  con- 
tract and  transaction  was  not  void.  It  was  voidable  only,  and  voidable 
at  the  option  of  the  creditors  or  the  stockholders  of  the  corporation. 
Neither  the  corporation  nor  its  creditors  nor  its  stockholders  could 
take  and  keep  the  benefit  of  the  contract  and  transaction,  and  repudiate 
its  burdens.  The  transaction  was  valid  until  avoided,  not  void  until 
confirmed.  Gorder  v.  Plattsmouth  Canning  Co.,  36  Neb.  548,  556,  54 
X.  W.  830;  Buell  V.  Buckingham  &  Co.,  16  Iowa,  281,  284,  291,  293, 
85  Am.  Dec.  516.  By  thi's  transaction  the  company  and  its  creditors 
received  on  account  of  the  subscriptions  to  its  stock  $41,612,  which  they 
still  retain.  A  court  of  equity  never  grants  inequitable  relief.  The 
maxim  that  he  who  seeks  equity  must  do  equity  expresses  a  funda- 
mental principle  which  conditions  all  its  action.  Under  this  principle^ 
the  complainant,  the  successor  and  representative  of  the  insurance  com- 
pany and  of  its  creditors,  is  entitled  to  no  rescission  or  avoidance  of  the 
contract  or  transaction  by  which  they  obtained  the  $41,612  on  account  of 
the  assessment  upon  its  stock  which  it  now  seeks  to  enforce  again,  and 
to  no  second  payment  from  the  defendants  of  this  portion  of  their 
subscriptions  until  he  surrenders  and  returns  either  to  Williams  and 
his  associates,  or  to  the  defendants,  that  portion  of  the  $41,612  which 
was  paid  on  account  of  the  stock  for  which  the  defendants  originally 
subscribed.  The  return  of  this  amount  is  a  condition  precedent  to  the 
rescission  of  this  transaction,  and  to  the  second  enforcement  of  this  as- 
sessment. This  sum  has  never  been  returned,  and  the  bill  of  the  com- 
plainant has  been  searched  in  vain  for  any  averment  of  any  tender  of  it, 
or  of  any  offer  to  return  it.  Neither  the  bill  nor  the  evidence  pre- 
sents a  case  which  entitles  the  complainant  to  a  rescission  or  avoidance 
of  the  contract  or  transaction  of  April,  189 1,  or  to  another  payment  of 
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the  41.625  per  cent,  of  the  subscriptions  of  the  defendants  which  the 
company  and  its  creditors  realized  therefrom.  The  rule  that  he  who 
seeks  equity  must  do  equity  is  an  insuperable  obstacle  to  the  g^ranting 
by  a  court  of  chancery  of  the  relief  which  the  complainant  here  seeks. 
Thomas  v.  Brownsville,  etc.,  R.  Co.,  109  U.  S.  522,  526,  3  Sup.  Ct.  315, 
27  L.  Ed.  1018. 

There  are  other  considerations  which  lead  to  the  same  conclusion. 
In  the  first  place,  it  is  not  true,  as  a  general  rule,  that  the  directors  of 
a  corporation  are  incompetent  to  make  contracts  with  themselves  as 
individuals,  or  that  agreements  so  made  may  generally  be  avoided 
at  the  suit  of  creditors  or  stockholders  of  the  corporation.  The  only 
reason  why  a  contract  of  this  character  may  be  set  aside  in  any  case  is 
because  directors  occupy  a  fiduciary  relation  to  the  corporation,  and  to 
its  creditors  and  stockholders.  This  relation  is  analogous  to  that  of 
agent  to  principal,  and  trustee  to  cestui  que  trust,  but  it  is  not  of  so  inti- 
mate and  confidential  a  character  as  either  of  these.  Still  it  is  such  a 
relation  of  trust  and  confidence  that  courts  scrutinize  with  jealous  care 
all  transactions  between  directors  as  officers  and  as  individuals,  and  re- 
quire them  to  be  characterized  by  good  faith  and  the  conscientious  dis- 
charge of  official  duty.  The  vice  against  which  they  seek  to  guard 
them  is  that  the  adverse  interest  of  the  individuals  may  overcome  the 
duty  of  the  officials,  and  induce  agreements  and  transactions  detri- 
mental to  the  corporation,  and  unduly  beneficial  to  the  individuals. 
Yet  in  many — ^probably  in  most — cases  the  interest  of  the  directors 
and  officers  of  the  corporation  is  as  great,  and  it  is  often  greater,  in  the 
welfare  and  success  of  the  company,  than  in  their  individual  prosperity. 
In  many  cases  the  prosperity  of  the  individuals  is  conditioned  by  the 
success  of  the  corporation  they  are  managing.  There  is  no  sound  rea- 
son why  individuals  who  are  directors  of  a  corporation  may  not  come 
to  its  assistance  in  days  of  financial  distress ;  may  not  make  their  con- 
tracts to  loan  money  to  it ;  to  receive  security  from  it  for  repayment ; 
to  accept  payment  of  obligations  to  them,  to  buy  property  from,  or  sell 
property  to,  it ;  or  to  do  any  other  act  beneficial  to  the  corporation,  or 
mutually  advantageous  to  both  the  corporation  and  the  individuals. 
The  question  here  under  consideration  has  often  been  discussed  and 
determined  by  the  courts  of  this  country  and  of  England,  and,  with- 
out entering  upon  an  exhaustive  review  of  the  opinions,  it  may  be 
safely  said  that  these  principles  have  become  firmly  established  both 
by  reason  and  by  authority :  Contracts  and  transactions  between  indi- 
viduals and  corporations  of  which  they  are  directors  or  officers,  which 
are  fair,  which  are  made  in  good  faith,  which  do  not  secure  to  the  in- 
dividuals any  undue  or  unjust  benefit  or  advantage,  and  in  which  the 
interest  of  the  individuals  and  the  duty  of  the  officials  work  in  unison 
for  the  welfare  of  the  corporation,  are  valid  and  enforceable  both  at  law 
and  in  equity.  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  687,  690,  23 
L.  Ed.  328 ;  Hotel  Co.  v.  Wade,  97  U.  S.  13,  22,  23,  24  L.  Ed.  917 ; 
Gould  v.  Railway  Co.  (C.  C.)  52  Fed.  680,  681 ;  Sutton  Mfg.  Co.  v. 
Hutchinson,  63  Fed.  496, 11  C.  C.  A.  ,^20 ;  Holt  v.  Bennett,  146  Mass. 
437 ;  ^  Smith  v.  Lansing,  22  N.  Y.  520,  528 ;  Duncomb  v.  N.  Y.,  etc.,  R. 
Co.,  88  N.  Y.  1,  6,  9 ;  Buell  v.  Buckingham  &  Co.,  16  Iowa,  284,  291, 
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293;  Ashurst's  Appeal,  60  Pa.  291,  312,  315;  Hallam  v.  Indianola 
Hotel  Co.,  56  Iowa,  178,  9  N.  W.  iii;  Combination  Trust  Co.  v. 
Weed  (C.  C.)  2  Fed.  24,  25-27 ;  Gk)rder  v.  Plattsmouth  Canning  Co., 
36  Neb.  548,  556,  54  N.  W.  830.  But  contracts  and  transactions  be- 
tween individuals  and  corporations  of  which  they  are  directors  or  of- 
ficers, which  are  unfair,  in  which  the  individuals  have  secured  an  undue 
or  unjust  advantage,  in  which  an  antagonism  between  the  interest  of 
the  individuals  and  the  duty  of  the  officials  has  resulted  in  the  triumph 
of  the  former,  are  voidable  at  the  option  of  the  corporation,  its  credit- 
ors or  stockholders.  Bradley  v.  Farwell,  3  Fed.  Cas.  1146,  1151,  No. 
1,779;  Koehler  v.  Black  River  Falls  Iron  Co.,  2  Black,  715,  719,  17  L. 
Ed-  339 ;  Wilbur  v.  Lynde,  49  Cal.  290,  19  Am.  Rep.  645 ;  Davis  v. 
Rock  Creek,  etc.,  Co.,  55  Cal.  359,  36  Am.  Rep.  40;  Kankakee  Woolen 
Mill  Co.  V.  Kampe,  38  Mo.  App.  229,  234 ;  Union  Nat.  Bank  v.  Douglas, 
Fed.  Cas.  No.  14,375 ;  Haywood  v.  Lincoln  Lumber  Co.,  64  Wis.  639, 
647,  26  N.  W.  184. 

In  Duncomb  v.  N.  Y.,  etc.,  R.  Co.,  88  N.  Y.  i,  3,  10,  11,  the  exec- 
utive committee  of  the  board  of  directors  of  the  railroad  company, 
which  consisted  of  one  Rucker,  the  president,  and  two  others,  who 
were  guarantors  of  the  payment  of  the  debt  to  him,  adopted  a  reso- 
lution to  pledge  the  bonds  of  the  company  to  the  amount  of  $810,000,  to 
secure  the  payment  of  a  pre-existing  debt  of  the  corporation  to  Rucker 
of  $81,000,  and  that  contract  was  sustained.  In  Buell  v.  Buckingham 
&  Co.,  16  Iowa,  284,  290,  Buell  was  one  of  three  directors,  all  of  whom 
were  necessary  to  constitute  a  quorum,  who  sold  property  of  the  cor- 
poration worth  $5,000  or  $6,000  to  Buell  in  payment  of  a  debt  of 
$12,000  which  the  corporation  owed  him ;  and  the  sale  was  sustained 
in  a  luminous  opinion  by  Judge  Dillon,  in  the  face  of  an  attack  by  other 
creditors  of  the  corporation.  In  Hotel  Co.  v.  Wade,  97  U.  S.  13,  22, 
23,  24  L.  Ed.  917,  the  lenders  of  the  money  upon  bonds  secured  by  a 
mortgage  of  the  property  of  the  corporation  were  directors  of  the  com- 
pany, but  the  mortgage  was  sustained  and  foreclosed.  In  Twin  Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  590,  23  L.  Ed.  328,  Mr.  Justice 
Miller  said : 

"While  it  is  trne  that  the  defendant,  as  a  director  of  the  corporation,  was 
bound  by  all  those  rules  of  conscientious  fairness  which  courts  of  equity  have 
imposed  as  the  guides  for  dealing  in  such  cases,  it  cannot  be  maintained  that 
any  rule  forbids  one  director  among  several  from  loaning  money  to  the  cor- 
poration when  the  money  is  needed,  and  the  transaction  is  open  and  otherwise 
free  from  blame.  No  adjudged  case  has  gone  so  far  as  this.  Such  a  doctrine, 
while  it  would  afford  little  protection  to  the  corporation  against  actual  fraud 
or  oppression,  would  deprive  it  of  the  aid  of  those  most  interested  in  giving 
aid  judiciously,  and  best  qualified  to  judge  of  the  necessity  of  that  aid,  and  of 
the  extent  to  which  it  may  safely  be  given." 

In  the  light  of  the  principles  and  authorities  to  which  we  have  ad- 
verted, it  is  clear  that  the  transaction  between  the  corporation  and 
Williams,  Johnson,  Wright,  and  Burns,  which  the  complainant  here 
assails,  was  not  rendered  either  void  or  voidable  by  the  mere  fact 
that  they  were  members  of  the  board  of  directors  of  the  corporation 
when  it  was  consummated.  But  counsel  for  the  complainant  insists 
that  this  transaction  was  unfair,  dishonest,  fraudulent,  and  voidable, 
because  it  gave  to  Williams,  Johnson,  Wright,  and  Bums  a  preference 
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over  the  other  creditors  of  the  corporation.  The  record  in  this  case 
has  been  searched  in  vain  for  the  slightest  evidence  of  any  fraud,  deceit, 
dishonesty,  or  evil  intent  in  or  about  this  entire  transaction.  The  evi- 
dence shows  it  to  have  been  a  reasonable  and  honest  endeavor  of  the 
four  men  most  deeply  interested  in  the  success  of  the  insurance  company 
to  maintain  it  a  going  concern,  to  yield  to  it  needed  assistance  in 
a  financial  crisis,  and  to  place  it  in  a  condition  in  which  it  might  con- 
tinue its  business,  at  great  expense  and  inconvenience  to  themselves. 
If  it  falls  under  the  ban  of  the  law,  it  does  so  on  account  of  the  single 
fact  that  it  gave  to  Williams  and  his  associates  an  unlawful  preference 
over  the  other  creditors  of  the  corporation.  It  is  by  no  means  evident 
that  these  men  ever  received  any  actual  preference  over  other  creditors. 
The  claim  of  the  receiver  is  that  a  preference  arose  in  their  favor  in 
this  way :  The  board  of  directors,  as  such,  never  made  a  contract  with 
WilUams,  Johnson,  Wright,  and  Burns  to  the  effect  that  their  advances 
prior  to  April  13,  1891,  should  constitute  payments  in  advance  upon 
the  assessment  made  on  that  day,  and  when  that  assessment  was  made 
they  had  taken  the  notes  of  the  corporation,  dated  about  a  month  before, 
for  $15,552.61,  the  amount  of  money  which  they  had  advanced  or 
loaned  to  the  company,  and  the  corporation  also  owed  Williams  and 
Johnson  $1,202.34  more;  so  that  there  was  a  pre-existing  indebtedness 
of  the  corporation  to  these  four  men  upon  that  day  of  $16,754.95. 
Thereupon  they  borrowed  of  banks  and  paid  to  the  company  $24,857.05 
in  cash,  took  the  promissory  notes  of  the  company  for  $41,612,  cred- 
ited upon  them  the  $25,349.13  assessed  upon  their  stock,  and  received 
from  tlie  corporation  a  discharge  of  their  liability  for  that  assessment, 
and  the  assignment  of  the  certificates  of  assessment  upon  the  stock  of 
the  other  holders.  W^hen  we  remember  that  these  four  men,  as  di- 
rectors of  this  corporation,  voluntarily  made  this  assessment  upon  them- 
selves as  individuals,  and  paid  into  the  treasury  of  the  company  more 
than  $24,000  in  cash,  and  yet  permitted  the  corporation  to  remain  in- 
debted to  them  in  the  sum  of  $15,262.87,  secured  only  by  the  certificates 
of  assessment  upon  the  stock  of  other  holders,  which  do  not  appear  to 
have  been  collectible  or  of  any  substantial  value,  it  is  difficult  to  reach 
the  conclusion  that  they  secured  any  substantial  preference  here  over 
any  other  creditors  of  the  corporation.  No  other  creditor  raised  and 
paid  to  the  company  150  per  cent,  of  the  amount  of  his  claim  against  it, 
and  still  retained  substantially  all  of  his  claim  unpaid  and  practically 
unsecured.  Concede,  however,  that  the  assignment  of  the  certificates 
of  assessment  as  collateral  security  gave  to  these  four  men  a  nominal 
preference  over  some  of  the  other  creditors  of  the  company.  Did  this 
preference  render  this  transaction  voidable  at  the  suit  of  those  credit- 
ors, or  at  the  suit  of  stockholders  of  the  corporation,  under  the  cir- 
cumstances of  this  case?  The  ground  on  which  preferences  given 
by  corporations  are  held  to  be  voidable  is  that  when  a  corporation 
becomes  insolvent,  and  its  officers  are,  or  ought, to  be,  aware  that  it 
must  soon  cease  to  operate  as  a  going  concern,  its  assets  become  a 
trust  fund,  sacredly  pledged,  subject  only  to  prior  liens,  to  be  equally 
distributed,  first  among  its  creditors,  and  then  among  its  stockholders. 
But  this  trust  does  not  attach  until  the  corporation  becomes  insolvent. 
Nay,  more,  it  does  not  so  attach  as  to  avoid  preferences  given  in  good 
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faith  until  its  officers  become  aware,  or  by  the  exercise  of  reasonable 
prudence  and  diligence  would  have  become  aware,  that  the  continued 
operation  of  the  company  as  a  going  concern  for  any  considerable  length 
of  time  is  probably  impracticable,  and  that  it  must  soon  close  its  busi- 
ness, cease  its  active  existence,  and  distribute  its  property  among  its 
creditors.  Hollins  v.  Iron  Co.,  150  U.  S.  371,  382,  14  Sup.  Ct  127,  37 
L.  Ed.  1 1 13;  Sutton  Mfg.  Co.  v.  Hutchinson,  63  Fed.  496,  501,  11 
C.  C.  A.  320,  325 ;  Gould  v.  Railway  Co.  (C.  C.)  52  Fed.  680,  684,  685  ; 
Duncomb  v.  N.  Y.,  etc.,  R.  Co.,  88  N.  Y.  i,  6,  9;  Buell  v.  Buckingham 
&  Co.,  16  Iowa,  284,  291,  293;  Hallam  v.  Indianola  Hotel  Co.,  56 
Iowa,  178,  180,  9  N.  W.  1 1 1 ;  Combination  Trust  Co.  v.  Weed  (C.  C.) 
2  Fed.  24,  25-27;  Ashurst's  Appeal,  60  Pa.  291,  312,  315;  Twin  Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  581,  590,  591,  23  L.  Ed.  328;  Hotel  Co. 
v.  Wade,  97  U.  S.  13,  22,  23,  24  L.  Ed.  917.  Perhaps  there  is  no  clearer 
statement  of  the  law  upon  this  subject  than  that  contained  in  the 
opinion  of  the  Circuit  Court  of  Appeals  of  the  Seventh  Circuit,  deliv- 
ered by  Mr.  Justice  Harlan,  in  Sutton  Mfg.  Co.  v.  Hutchinson,  63  Fed. 
496,  at  page  501,  11  C.  C.  A.  325,  in  which  he  said : 

"Undoubtedly  a  solvent  corporation.  If  not  forbidden  by  its  charter,  may 
mortgage  its  property  to  secure  the  performance  of  obligations  assumed  before 
or  at  the  time  of  the  execution  of  the  mortgage.  So  a  mortgage  executed  by 
a  corporation  whose  debts  exceed  its  assets,  to  secure  a  liability  incurred  by 
it  or  on  its  behalf,  will  be  sustained,  if  it  appears  to  have  been  given  in  good 
faith  to  keep  the  corporation  upon  its  feet,  and  enable  it  to  continue  the  prose- 
cution of  its  business.  A  corporation  is  not  required  by  any  duty  it  owes  to 
creditors  to  suspend  operations  the  moment  it  becomes  financially  embarrassed, 
or  because  it  may  be  doubtful  whether  the  objects  of  its  creation  can  be  at- 
tained by  further  effort  upon  its  part  It  is  in  the  line  of  right  and  of  duty, 
when  attempting,  in  good  faith,  by  the  exercise  of  its  lawful  powers  and  by 
the  use  of  all  legitimate  means,  to  preserve  its  active  existence,  and  thereby 
accomplish  the  objects  for  which  it  was  created.  In  such  a  crisis  in  its  affairs, 
and  to  those  ends,  it  may  accept  financial  assistance  from  one  of  its  directors, 
and,  by  a  mortgage  upon  its  property,  secure  the  payment  of  money  then  loaned 
or  advanced  by  him,  or  in  that  mode  protect  him  against  liability  then  incurred 
in  its  behalf  by  him.  Of  course,  in  cases  of  that  kind,  a  court  of  equity  will 
closely  scrutinize  the  transaction,  and,  in  a  contest  between  general  creditors 
and  a  director  or  managing  officer  who  takes  a  mortgage  upon  its  property, 
will  hold  the  latter  to  clear  proof  that  the  mortgage  was  executed  in  good  faith, 
and  was  not  a  device  to  enable  him  to  obtain  an  advantage  for  himself  over 
those  interested  in  the  distribution  of  the  mortgagor's  property.  Richardson's 
ExY  V.  Green,  133  U.  S.  30,  43,  10  Sup.  Ct  280  [33  L.  Ed.  516] ;  OU  Co.  v.  Mar- 
bury,  91  U.  S.  587,  588  [23  I..  Ed.  328]." 

Under  the  established  rules  of  law  to  which  reference  has  now  been 
made,  Williams,  Johnson,  Wright,  and  Burns  secured  no  such  pref- 
erence as  rendered  their  transaction  with  the  insurance  company  void- 
able. If  they  secured  any  preference  whatever,  it  was  but  a  nominal 
one,  evidenced  by  the  assignment  of  the  apparently  uncollectible  and 
worthless  certificates  of  assessment  as  collateral  security  to  their  claims. 
The  actual  preference  they  gave  to  the  other  creditors  of  the  corpora- 
tion, to  those  whose  claims  were  paid  by  the  $24,857.05  which  they 
raised  and  turned  over  to  the  company  on  April  13,  1891,  and  to  the 
other  creditors  of  the  corporation  whose  share  of  its  assets  was  in- 
creased by  the  extinguishment  of  the  claims  so  paid.  None  of  the 
moneys  which  they  paid  to  the  company  were  loaned  or  advanced  to 
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obtain  any  advantage  for  themselves  over  other  creditors  or  stockhold- 
ers, from  choice,  or  because  they  thought  they  were  making  a  safe  or 
a  profitable  investment.  They  voluntarily  advanced  or  paid  to  this 
company  more  than  $40,000  to  maintain  it  as  a  going  concern,  in  the 
hope,  and  doubtless  in  the  belief,  that  in  this  way  they  could  carry  it 
forward  to  prosperity  and  success.  They  evidently  then  had  no  thought 
that  the  company  would  soon  be  compelled  to  cease  its  active  existence, 
or  to  go  into  liquidation.  While  its  liabilities  doubtless  exceeded  its 
assets,  they  were  mostly  contingent  or  unliquidated  liabilities.  The 
money  which  they  furnished  paid  substantially  all  the  matured  obliga- 
tions of  the  corporation,  and  put  it  in  a  condition  which  they  expected 
would  enable  it  to  successfully  continue  as  a  going  concern.  In  other 
words,  their  transaction  with  the  company  was  had  before  its  imminent 
liquidation  was,  or  would  by  the  exercise  of  reasonable  prudence  or  dili- 
gence have  been,  known  to  them.  It  secured  to  them  no  unjust  ad- 
vantage. It  was  made  in  good  faith.  It  was  of  far  greater  benefit 
to  the  corporation  than  it  was  to  them,  and  in  its  conception  and  con- 
summation the  interest  of  the  individuals  and  their  duty  as  officials 
worked  together  in  unison  for  the  highest  interest  of  the  corpora- 
tion. Their  transaction  was  not  voidable  in  equity  at  the  suit  of  the 
corporation,  its  creditors,  stockholders,  or  receiver. 

This  result  has  not  been  attained  without  a  careful  consideration 
of  the  opinion  of  the  Supreme  Court  of  Nebraska  in  the  case  of  Wyman 
V.  Williams,  52  Neb.  833,  840,  73  N.  W.  285,  in  which  that  court,  re- 
viewing a  judgment  of  the  district  court  of  Douglas  county  in  an  action 
between  the  complainant  here  and  Williams,  Johnson,  Wright,  and 
Bums,  reached  the  opposite  conclusion.  But  the  defendants  in  this 
suit  were  not  parties  to,  and  are  not  bound  by,  the  judgment  in  that 
action.  This  controversy  is  between  citizens  of  different  states,  and 
the  duty  is  imposed  upon  us  by  the  Constitution  and  the  acts  of  Con- 
gress to  form  and  express  an  independent  judgment  upon  it.  The 
record  in  hand  does  not  disclose  what  the  evidence  was  upon  which 
the  decisions  in  Wyman  v.  Williams  are  based.  It  may  have  dif- 
fered from  that  presented  for  our  consideration,  and  whatever  it  may 
have  been  the  considerations  of  law  and  of  fact  to  which  we  have 
adverted,  force  our  minds  irresistibly  to  the  conclusion  that  no  court 
of  equity  ought  to  avoid  or  disregard  the  transaction  of  April  13, 
i8gi,  to  enable  this  complainant  to  recover  from  the  defendants 
here  a  second  payment  of  the  assessment  made  on  that  day,  while  those 
he  represents  received  and  continue  to  retain  the  benefit  of  the  first. 

Finally,  coimsel  for  the  complainant  argue  that  the  defendants  are 
not  entitled  to  the  benefit  of  the  transaction  between  the  corporation  and 
Williams,  Johnson,  Wright,  and  Bums,  because  the  record  does  not 
clearly  show  that  the  stock  which  they  held  on  April  13,  1891,  was  that 
for  which  the  defendants  originally  subscribed,  so  that  it  does  not  ap- 
pear that  the  payment  of  the  assessment  upon  their  stock  constituted 
a  payment  upon  the  subscriptions  of  the  defendants.  It  is,  however, 
immaterial  whether  the  stock  for  which  the  defendants  originally  sub- 
scribed was  owned  by  Williams,  Wright,  Johnson,  and  Burns,  or  by 
the  other  stockholders  of  the  corporation,  on  that  day.  If  Wright, 
Williams,  Bums^  and  Johnson  held  the  stock  for  which  the  defendants 
62  C.C.A.— 14 
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originally  subscribed,  that  assessment  is  paid  upon  it.  If  other  stock- 
holders held  it,  the  right  to  collect  it  was  assigfned  by  the  corporation  to 
Johnson,  Wright,  Williams,  and  Burns ;  and  neither  the  corporation, 
nor  its  successor,  the  receiver,  can,  as  against  these  defendants,  avoid 
or  disregard  those  assignments,  or  collect  the  amount  of  that  assess- 
ment of  them,  without  first  restoring  the  consideration  for  and  rescind- 
ing the  transaction. 

The  conclusion  of  the  whole  matter  is  that  the  decree  below  must 
be  reversed,  and  the  case  must  be  remanded  to  the  Circuit  Court,  with 
instructions  to  enter  a  decree  against  each  of  the  defendants  Bowman, 
Rohrer,  Shugart,  Campbell,  Straub,  Laub,  and  Stone  for  an  amount 
equal  in  the  case  of  each  defendant  to  8.375  P^>"  c^"^-  of  the  amoimt  of 
his  original  subscription  to  the  stock  of  the  insurance  company,  with 
interest  thereon  from  September  10,  1901,  and  the  costs  of  the  suit; 
to  overrule  the  demurrer  of  the  defendant  Kingsnorth ;  to  permit  him 
to  answer ;  and  to  take  further  proceedings  not  inconsistent  with  the 
views  expressed  in  this  opinion ;  and  it  is  so  ordered. 


(127  Fed.  27a) 

TWBEDIB  TRADING  CO.  Y.  NEW  YORK  &  BOSTON  DTEWOOD  CX). 

(Circuit  Court  of  Appeals,  Second  Circuit    December  23,  1903.) 

No.  27. 

1.  Shipping— Construction  of  Chabteb  Pabtt— Inabilitt  to  Leave  Port 
WITH  Full  Cargo— Dead  Freight. 

A  charter  party  fixed  the  port  of  loading  on  a  South  American  river, 
and  the  amount  of  cargo  at  2,000  tons,  10  per  cent  more  or  less  at  the 
vessers  option.  After  reaching  the  port  she  elected  to  take  2,200  tons, 
but,  when  1,900  had  been  loaded,  she  refused  to  load  more  because  if  she 
did  so  she  would  be  unable  to  cross  a  bar  In  the  river  50  miles  below. 
The  charter  party  required  the  charterer  to  furnish  the  cargo  "within 
reach  of  the  ship's  tackles  at  ports  of  loading  and  discharge  where  steamer 
can  always  safely  lie  afloat ;  lighterage,  if  any,  to  be  at  expense  and  risk 
of  cargo."  Both  parties  had  knowledge  of  the  bars  and  of  the  stage  of 
water  usually  prevailing  at  that  season.  Held,  that  such  provision  was 
not  equivalent  to  one  that  the  vessel  should  go  to  the  specified  port  or  "as 
near  as  she  can  safely  get"  and  could  not  be  construed  to  require  the 
charterer  to  lighter  the  additional  300  tons  of  cargo  to  the  steamer  after 
she  had  passed  the  bar,  and  that  it  was  not  liable  for  dead  freight  because 
of  its  refusal  to  do  so. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Appeal  from  decree  in  admiralty  dismissing  libel  for  an  alleged 
breach  of  charter  party  of  the  steamer  Endsleigh.  The  steamer  was 
chartered  on  January  29,  1901,  to  the  respondent  for  the  transportation 
of  a  shipment  of  quebracho  wood  from  Colastine,  Argentine  Republic, 
to  New  York.     Opinion  below  reported  in  118  Fed.  492. 

Everett  P.  Wheeler  and  Charles  S.  Haight,  for  appellant. 
Wilhelmus  Mynderse,  for  respondent. 

Before  LACOMBE  and  COXE,  Circuit  Judges,  and  HAZEL,  Dis- 
trict Judge. 
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HAZEL,  District  Judge.  We  concur  in  the  conclusions  of  fact  and 
law  stated  in  the  opinion  of  the  court  below,  which  determine  that 
neither  dead  freight  nor  demurrage  is  recoverable.  The  facts  are 
these :  By  the  terms  of  the  charter  party,  the  Endsleigh  was  to  proceed 
with  all  reasonable  dispatch  from  the  port  of  Rosario  to  the  port  of 
Colastine,  on  the  Parana  river,  there  to  be  loaded  with  1,500  tons  of 
quebracho  wood,  10  per  cent,  more  or  less  at  the  vessel's  option.  The 
cargo  was  to  be  furnished  by  the  respondent.  The  agreement  was 
modified  on  April  15,  1901,  increasing  the  quantity  of  the  contemplated 
shipment  by  500  tons,  and  an  additional  10  per  cent,  more  or  less  at 
the  option  of  the  vessel.  The  rate  of  freight  was  slightly  changed, 
but  in  all  other  respects  the  original  charter  party  remained  unaltered. 
The  steamer  was  285  feet  in  length.  Her  draft,  when  laden,  was  20 
feet  6  inches,  and  her  capacity  was  3,500  tons.  The  port  of  loading 
was  approximately  120  miles  above  the  port  of  Rosario,  and  between 
these  ports  there  were  two  bars  extending  across  the  river,  one  6  miles 
and  the  other  about  50  miles  below  the  port  of  loading.  When  the 
agreement  as  to  quantity  was  modified  as  above  stated,  the  existence  of 
these  bars  and  the  varying  depth  of  water  in  different  seasons  of  the 
year  were  known  to  both  parties.  —        - ) 

The  terms  of  the  charter  party  which  need  to  be  construed  bound  the 
charterers  to  furnish  the  cargo  "within  reach  of  the  ship's  tackles  at 
ports  of  loading  and  discharge  where  steamer  can  always  safely  lie 
afloat ;  lighterage,  if  any,  to  be  at  expense  and  risk  of  cargo."  This 
provision  was  added  in  writing  at  the  end  of  the  printed  form  of  the 
agreement.  It  appears  by  the  proofs  that  the  vessel  proceeded  to  the 
port  of  loading,  the  depth  of  water  being  ample,  and,  arriving  there, 
she  loaded  with  1,900  tons  only.  She  declined  to  receive  the  full  cargo 
at  Colastine  for  the  reason  that  she  would  have  been  unable  to  clear 
the  bars  below,  where  the  depth  of  water  was  insufficient,  owing  to  the 
lowering  of  the  river  (a  condition  which  usually  prevails  during  that 
season  of  the  year),  and  get  out  to  the  open  sea.  The  vessel  arrived  at 
Colastine  on  May  15,  1901,  and  immediately  elected  to  take  10  per  cent, 
more  than  2,000  tons  of  cargo.  Between  the  date  of  her  arrival  and 
May  29th,  while  the  vessel  was  loading,  the  river  receded  9  inches. 
Even  then  there  was  an  abundance  of  depth  of  water  at  the  port  of  load- 
ing for  a  vessel  of  the  draft  of  the  Endsleigh,  but  over  the  bars  the 
depth  of  water  was  insufficient  to  carry  a  greater  amount  of  cargo  than 
1,900  tons.  At  the  time  the  master  of  the  Endsleigh  elected  to  take  the 
increased  cargo,  the  river  was  falling ;  and  subsequently,  on  May  28th, 
the  vessel's  draft  then  being  16  feet  9  inches  aft  and  16  feet  7  inches 
forward,  she  declined  to  receive  more  than  1,900  tons.  This,  as  above 
stated,  was  then  on  board,  in  addition  to  400  tons  of  coal.  Soundings 
taken  over  the  first  bar  a  few  days  before  the  ship  was  loaded,  and  while 
the  water  was  receding,  disclosed  a  depth  of  water  of  about  18  feet, 
and  at  the  lower  bar  16  feet  11  inches.  Thus  the  vessel  was  just  en- 
abled to  clear  the  bars  with  the  water  she  was  drawing.  Before  leaving 
the  port  of  loading  the  master  of  the  Endsleigh  requested  that  the  bal- 
ance of  the  cargo  be  lightered  out  beyond  the  bars.  This  the  agent 
of  the  charterer  refused  to  do,  claiming  that  as  the  charter  party  pro- 
vided, in  terms,  for  loading  at  Colastine,  the  provisions  of  the  agree- 
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ment  in  respect  to  lighterage  referred  only  to  lighterage  at  the  ports  of 
loading  and  discharge,  and  not  outside  of  the  bars.  According  to  the 
libelant,  the  provision  of  the  contract  which  requires  loading  the  full 
cargo  at  a  point  where  the  steamer  "can  always  safely  lie  afloat"  con- 
templates free  access  to  the  sea,  and  whenever  conditions  arise  which 
prevent  loading  the  agreed  cargo  at  the  designated  port,  on  account  of 
the  insufficient  depth  of  water,  or  the  inability  of  the  vessel  to  safely 
clear  the  bars,  the  charterer  is  in  default,  and  answerable  in  damages, 
unless  the  charterer  lighters  the  cargo  to  a  place  of  free  egress  to  the 
sea.  The  authorities  hold  that  the  phrase  ordinarily  incorporated  in 
charter  parties,  that  the  vessel  shall  go  so  near  to  the  designated  port 
'"as  she  can  safely  get,"  refers  to  the  vessel's  safety  in  going  to  the  port 
of  loading,  and  also  leaving  the  same  when  loaded,  and  whenever  she 
is  unable  to  get  away  with  the  full  cargo,  because  of  the  reefs  or  bars, 
the  charterer  is  held  to  a  strict  fulfillment  of  his  undertaking.  Shield 
V.  Wilkins,  5  Exch.  304 ;  Bacon  v.  Ennis  (D.  C.)  1 10  Fed.  404 ;  Mencke 
V.  A  Cargo  of  Sugar,  187  U.  S.  249,  23  Sup.  Ct.-  86,  47  L.  Ed.  163. 
But  we  think  the  principle  enunciated  in  these  cases  is  not  strictly  ap- 
plicable here.  The  charter  party  is  devoid  of  any  allusion  to  the  ves- 
sel's approaching  as  near  to  the  port  of  loading  as  she  can  safely  get, 
and  the  court  cannot  supply  a  provision  which  manifestly  was  contrary 
to  the  expectation  and  understanding  of  all  parties  to  the  contract. 

The  libelant  also  contends  ^hat  under  the  clause,  "always  safely  lie 
afloat ;  lighterage,  if  any,  to  be  at  the  expense  and  risk  of  cargo,"  the 
same  legal  construction  follows  as  that  which  is  given  by  the  authori- 
ties above  cited  to  a  provision  that  the  vessel  shall  go  to  the  specified 
port,  "or  as  near  as  she  can  safely  get."  We  do  not  assent  to  the  propo- 
sition that  the  former  provision  is  the  equivalent  of  the  latter,  in  the 
absence  of  an  intention  to  so  regard  it  by  the  parties.  We  think  the 
District  Court  was  right  in  receiving  evidence  to  show  what  the  actual 
intention  was  with  respect  to  scarcity  of  depth  of  water  to  enable  a  full 
freight  to  be  carried  beyond  the  reefs.  As  the  proofs  disclosed- that 
the  libelant  possessed  full  information  regarding  the  existing  con- 
ditions, and  of  the  sudden  changes  at  that  season  of  the  year  in  the 
depth  of  the  river  below  Colastine,  it  is  difficult  to  conceive  of  any 
sound  reason  why  the  vessel  should  not  be  held  to  have  assumed  all  risk 
attending  her  movement  to  and  from*  the  port  of  loading.  Moreover, 
the  testimony  establishes  that,  with  full  knowledgfe  of  the  conditions  in 
the  Parana  river,  the  libelant  increased  the  quantity  of  freight  to  be  car- 
ried from  1,500  to  2,000  tons,  plus  10  per  cent.  These  facts  found  by 
the  District  Court  certainly  presuppose  that  the  owners  were  willing 
to  accept  the  specified  port  as  a  safe  one,  and  without  the  customary 
qualification  that  the  vessel  shall  "go  as  near  as  she  can  safely  get." 
The  Maggie  Moore  (C.  C.)  8  Fed.  620;  The  Gazelle  (D.  C.)  11  Fed. 
429. 

The  construction  which  the  court  below  places  upon  the  lighterage 
clause  is  not  only  reasonable,  but  is  substantiated  by  the  proofs.  It  ap- 
pears to  have  been  the  intention  of  the  charterer  to  obtain  the  services 
of  a  vessel  of  such  dimensions  and  draft  as  would  take  a  cargo  out  be- 
yond the  bars  without  requiring  lighterage ;  hence  the  provision  that 
the  vessel  shall  load  and  discharge  where  she  can  always  safely  lie 
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afloat  can  be  given  no  other  construction  than  that  the  respondent 
became  bound  to  assign  to  the  ship  a  berth  in  a  suitable  depth  of  water 
at  the  specified  port  of  loading  and  at  the  port  of  discharge,  and,  upon 
respondent's  failure  to  do  so,  the  expense  of  lighterage  was  to  be  borne 
by  it.  The  theory  of  libelant,  that  the  lighterage  clause  had  no  applica- 
tion to  the  port  of  loading,  for  the  reason  that  enough  depth  of  water 
is  generally  found  at  the  loading  port,  and  accordingly  usage  and  cus- 
tom of  the  port  require  lighterage  below  the  bars,  is  not  borne  out  by 
the  evidence.  It  is  a  correct  principle  of  law  that  a  charter  party  shall 
be  interpreted  not  only  in  furtherance  of  usage  and  custom  of  trade, 
but  also  in  accordance  with  the  true  and  reasonable  intendment  of  the 
parties.  Raymond  v.  Tyson,  17  How.  53,  15  L.  Ed.  47.  The  words 
added  in  writing  to  the  printed  provision  can  be  given  no  greater  effect 
and  significance  than  they  reasonably  import. 

These  views  render  it  unnecessary  to  discuss  the  point  respecting  the 
supply  of  coal  carried  by  the  Endsleigh,  on  account  of  "which  she  was 
unable  to  take  the  full  cargo  from  the  loading  port. 

The  decree  of  the  District  Court  is  affirmed,  with  costs. 


(127  Fed.  281.) 

MANHATTAN  LIFE  INS.  CO.  v.  ALBRO. 

(Circuit  Court  of  Appeals,  First  Circuit.    January  21.  1904.) 

No.  4»4. 

1.  Life  Insurance— Massachttsetts  Statute— Requiring  Correct  Copt  of 

Application  to  be  Attached  to  Policy. 

Under  the  statute  of  Massachusetts  (Acts  1894.  c.  522,  p.  718,  S  73)  pro- 
Tiding  that,  unless  a  correct  copy  of  the  application  is  attached  to  a  life 
insurance  policy,  it  shall  not  be  considered  a  part  of  such  policy  or  re- 
ceived in  evidence,  an  application  cannot  be  admitted  in  evidence  to  sus- 
tain a  defense  to  an  action  on  the  policy  where  the  copy  entirely  omitted 
the  answer  of  the  applicant  to  a  question  respecting  the  health  and  age  at 
the  time  of  death  of  an  ancestor ;  such  omission  being  of  a  matter  of  sub- 
stance. 

2.  Federal  Courts— Rxjles  of  Evidence— Following  State  Decisions. 

In  construing  such  statute  the  Supreme  Judicial  Court  of  the  state  laid 
down  the  rule  that  where,  under  its  terms,  the  application  was  not  itself 
admissible  in  evidence,  the  company  could  not  be  permitted  to  show  by 
oral  evidence  statements  made  by  the  insured,  which  were  afterward  in- 
corporated into  the  application,  in  support  of  a  defense  of  fraud,  and  such 
rule  has  been  acquiesced  in  without  question  for  a  number  of  years. 
Held  that,  without  regard  to  its  correctness,  such  rule  was  binding  on  the 
federal  courts  sitting  witliin  the  state  in  actions  at  law  of  the  same  char- 
acter. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

For  opinion  below,  see  119  Fed.  629. 

\  2.  State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Griffin  v. 
Overman  Wheel  Co.,  9  C.  C.  A.  548 ;  Wilson  v.  Perrin,  11  C.  C.  A.  71 ;  Hill  v. 
Hite.  29  C.  C.  A.  553. 

Conformity  of  practice  in  federal  courts  to  that  in  state  courts,  see  note  to 
0*Connell  v.  Reed,  5  0.  C.  A.  594 ;  Nederland  Life  Ins.  Co.  v.  Hall,  27  C.  C.  A. 
392. 
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Edward  S.  Rapallo  (Edward  L.  Short,  on  the  brief),  for  plaintiff 
in  error. 

John  W.  Cummings  (Charles  R.  Cummings,  on  the  brief),  for  de- 
fendant in  error. 

Before  COLT,  Circuit  Judge,  and  ALDRICH  and  BROWN,  Dis- 
trict  Judges. 

ALDRICH,  District  Judge.  This  is  an  action  at  law  to  recover 
$10,000  from  a  New  York  life  insurance  company  upon  an  insurance 
contract  completed  in  Massachusetts,  and  the  questions  we  are  to  con- 
sider relate  to  the  provisions  of  the  statutes  of  Massachusetts  (section 
73,  c.  522,  p.  718,  Acts  1894),  which  require  a  correct  copy  of  an 
application  for  life  insurance  to  be  attached  to  the  policy,  and  which 
undertake  to  define  or  limit  the  defenses  which  the  company  may  make 
to  an  action  upon  the  policy  where  the  application  is  attached,  and 
to  declare  the  rights  of  the  parties  in  certain  particulars  where  the 
application  is  not  attached  to  the  policy.  The  particular  questions 
which  we  must  decide  are,  first,  whether  the  copy  of  the  application 
was  so  far  a  correct  copy  as  to  answer  the  requirements  of  the  stat- 
ute; and,  second,  if  it  shall  be  held  that  the  copy  attached  does  not 
meet  the  requirements  of  the  statute,  and  is  therefore  not  a  part  of 
the  policy,  and,  under  the  terms  of  the  statute,  cannot  be  received  in 
evidence,  whether  the  insurance  company,  under  such  circumstances, 
in  making  the  defense  of  fraud  reserved  to  the  insurance  company  by 
the  statute,  may,  under  such  issue,  introduce  oral  evidence,  not  as  to 
the  contents  of  the  application,  but  in  respect  to  matter  which  the 
application  covers. 

There  is  an  elaborate  and  satisfactory  discussion  of  the  question 
of  the  requirements  of  the  statutes  in  respect  to  a  correct  copy  of  the 
application  in  Nugent  v.  Greenfield  Life  Association,  172  Alass.  278, 
52  N.  E.  440.  In  the  course  of  the  reasoning  of  the  court  in  that  case 
it  is  said  that  a  copy  which  differs  in  substance  from  the  original  can- 
not be  a  correct  copy,  in  the  common  acceptation  of  terms,  and  we 
have  no  hesitation  in  adopting  that  view.  Any  other  view  would  de- 
feat the  manifest  purpose  of  the  statute.  The  opinion  in  that  case 
carefully  points  out  that  a  reasonable  construction  of  the  statute  does  not 
require  that  the  copy  shall  be  exactly  and  literally  correct,  and  that 
the  statute  would  not  necessarily  operate  upon  mere  clerical  errors, 
which  cannot  in  any  possible  event  affect  the  rights  or  obligations  of 
the  parties.  The  ground  of  the  decision  in  that  case  is  that  the  statute 
is  not  complied  with,  if  there  are  discrepancies  of  substance  between  the 
application  actually  signed  and  the  copy  attached  to  the  policy.  This 
must  be  sound,  and  is,  we  think,  sufficiently  favorable  to  the  insurance 
company. 

In  the  case  at  bar,  in  connection  with  the  family  history,  under  a 
form  which  assumed  to  require  it,  the  application  contained  a  repre- 
sentation that  the  insured's  grandmother  died  at  the  age  of  109,  of  old 
age,  and  that  her  health  had  been  good.  The  paper  annexed  to  the 
policy  varied  from  this,  to  the  extent  of  being  silent  upon  this  sub- 
ject. This,  we  think,  was  a  matter  of  substance;  that  is  to  say,  it 
being  a  succinct  history  of  the  health  and  age  and  cause  of  death  of 
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one  of  the  ancestors  of  the  insured,  it  became  so  far  a  substantial 
feature  of  the  application  that  a  paper  which  contained  nothing  what- 
ever about  the  subject  cannot  be  said  to  comply  with  the  statute,  which 
imperatively  requires  a  correct  copy  of  an  application  to  be  attached  to 
the  policy.  It  is  not,  we  think,  under  the  circumstances,  a  question 
whether  it  was  so  far  a  matter  of  substance  as  to  affect  the  risk,  but 
whether,  under  the  common  acceptation  of  terms  and  expressions,  a 
copy  with  so  substantial  and  so  extensive  an  omission  can  be  said  to 
be  a  correct  copy,  within  the  meaning  of  the  statute.  We  thinly  the 
Circuit  Court  was  right  in  excluding  the  paper  annexed  to  the  policy 
which  purported  to  be  a  copy  of  the  application,  and  in  excluding  from 
the  case  all  considerations  in  respect  to  alleged  breaches  of  warranty, 
and  in  refusing  to  allow  the  application  to  be  introduced  as  evidence 
for  the  purpose  of  showing  what  representations  were  made  by  the 
insured  when  the  application  was  signed.  In  doing  this  the  court  was 
simply  obeying  the  imperative  and  unqualified  provisions  of  the  Massa- 
chusetts statute  which  declares  that,  in  a  case  where  a  correct  copy  of 
the  application  is  not  attached  to  the  policy,  the  application  shall  not 
be  received  in  evidence  or  considered  a  part  of  the  policy. 

In  view  of  the  decision  in  Provident  Savings  Life  Assurance  Society 
V.  Hadley,  102  Fed.  856,  43  C.  C.  A.  25,  there  is  no  occasion  to  dis- 
cuss the  question  of  the  application  of  the  Massachusetts  statute  to 
the  case  we  are  now  considering ;  and  we  now  have  only  to  deal  with 
the  assignment  of  error  based  upon  the  qualified  or  limited  manner 
in  which  the  issue  of  fraud  was  submitted  to  the  jury  after  the  ap- 
plication had  been  (properly,  as  we  think)  withdrawn  from  the  cause. 

The  material  part  of  the  statute  under  consideration  is  as  follows : 

"In  any  claim  arising  under  a  policy  which  has  been  issued  in  this  common- 
wealth by  any  life  insurance  company,  without  previous  medical  examination, 
or  without  the  knowledge  and  consent  of  the  insured,  or,  in  case  said  insured 
is  a  minor,  without  the  consent  of  the  parent,  guardian  or  other  person  having 
legal  custody  of  said  minor,  the  statements  made  in  the  application  as  to  the 
age,  physical  condition  and  family  history  of  the  insured  shall  be  held  to  be 
valid  and  binding  upon  the  company;  provided,  however,  that  the  company 
shall  not  be  debarred  from  proving  as  a  defence  to  such  claim  that  said  state- 
ments were  wilfully  false,  fraudulent  or  misleading;  and  provided,  further, 
that  every  policy  which  contains  a  reference  to  the  application  of  the  insured, 
either  as  a  part  of  the  policy  or  as  having  any  bearing  thereon,  must  have  at- 
tached thereto  a  correct  copy  of  the  application,  and  unless  so  attached  the 
same  shall  not  be  considered  a  part  of  the  policy  or  received  in  evidence." 

The  learned  judge  who  presided  at  the  jury  trial,  having  held  that  a 
correct  copy  of  the  application  was  not  attached  to  the  policy,  and  feel- 
ing bound  by  what  was  said  by  the  Supreme  Court  of  Massachusetts 
in  Considine  v.  Metropolitan  Ins.  Co.,  165  Mass.  462,  466,  43  N.  E. 
201,  and  in  Nugent  v.  Greenfield  Life  Association,  172  Mass.  278,  52 
N.  E.  440,  with  hesitancy  and  under  expressions  of  very  grave  doubts, 
excluded  oral  representations  or  statements  by  the  insured  which  were 
afterwards  incorporated  into  the  application  of  insurance,  and  which 
were  material  to  the  defense  of  fraud,  saved  to  the  defendant  by  the 
statute. 

It  is  open  to  argument  whether  the  Massachusetts  court,  in  the  cases 
referred  to,  intended  a  construction  of  the  statute  as  one  which  should 
exclude  evidence  of  this  character.     It  is  clear  enough  that,  if  the  ap- 
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plication  is  attached  to  the  policy,  the  defense  of  actual  fraud  may  be 
aided  by  the  evidence  contained  in  the  written  application.  It  is  also 
clear  that  there  are  apt  words  in  the  statute  withdrawing  an  unattached 
copy  from  the  policy  and  from  the  evidence  as  showing  a  contract,  and 
apt  words,  under  such  circumstances,  destructive  of  the  conditions  and 
warranties  in  the  policy  based  upon  the  application,  and  words  which, 
under  reasonable  construction,  destroy  the  right  of  the  insurance  com- 
pany to  use  an  unannexed  application  as  evidence  upon  the  question  of 
fraud ;  but  it  is  difficult  for  us  to  find  words  in  the  statute  which  in- 
dicate any  purpose  of  the  Legislature  to  qualify  or  abridge  the  scope 
of  oral  evidence  in  support  of  the  expressly  reserved  and  unqualified 
defense  of  fraud,  where  the  oral  evidence  is  not  offered  as  a  part  of 
the  contract  or  as  a  part  of  the  application,  but  as  evidence  tending  to 
show  that  no  contract  was  ever  made. 

The  question  presented  in  this  case  involves  a  rule  of  evidence,  and 
the  rule  adopted  by  Judge  Putnam  was  one  which  it  was  supposed  the 
highest  court  of  the  state  had  enunciated  as  the  result  of  its  construc- 
tion of  the  Massachusetts  statute.  It  is  not  so  clear  that  the  Massa- 
chusetts court,  in  the  cases  referred  to,  intended  to  go  to  the  extent  of 
holding  a  limitation  upon  oral  proofs,  independent  of  the  application, 
upon  a  question  of  fraud  going  to  the  foundation  of  the  contract  and  to 
its.  existence,  that  we  can  accept  such  a  view  as  not  involving  error 
without  hesitation  and  reluctance.  But  however  the  question  of  evi- 
dence might  appear  if  we  were  at  liberty  to  treat  it  as  an  original  and 
open  question,  the  authorities  are  numerous  which  hold  that  in  actions 
at  law  a  settled  rule  of  evidence  and  settled  rules  of  law  in  a  state, 
especially  when  they  result  from  express  provisions  of  a  state  statute,  or 
from  a  construction  or  interpretation  thereof  by  its  highest  court,  will 
be  accepted  as  binding  upon  a  United  States  court  exercising  jurisdic- 
tion within  such  state,  provided  they  do  not  conflict  with  the  federal 
Constitution,  the  federal  statutes,  or  general  or  commercial  law,  and 
the  case  in  which  the  rule  is  sought  to  be  applied  does  not  involve 
rights  accruing  prior  to  the  time  at  which  the  rules  of  evidence  or  rule 
of  right  in  question  was  enacted  or  enunciated ;  and,  on  the  whole,  we 
conclude,  in  view  of  the  broad  expressions  of  the  state  court,  that  we 
are  bound  by  them,  under  this  class  of  federal  cases,  for  reasons  which 
we  shall  state  further  on,  though  it  does  not  expressly  and  distinctly 
appear  that  the  question  with  which  we  are  dealing  was  fully  and  care- 
fully considered  by  the  Massachusetts  court. 

It  is  not  necessary  to  review  the  reasons  which  impel  the  federal 
courts  to  accept  as  conclusive,  under  such  circumstances,  the  decisions 
of  state  tribunals.  It  is  sufficient  to  say  that  it  results  in  part  from  the 
provisions  of  the  federal  statutes,  and  in  part  from  considerations  of 
comity,  promoted  by  a  public  policy  which  requires,  so  far  as  may  be, 
that  there  shall  be  but  one  system  of  laws  administered  in  respect  to 
property  and  rights  within  a  given  state. 

It  is  urged  by  the  insurance  company  against  the  decisions  in  Consi- 
dine  v.  Company  and  Nugent  v.  Company,  to  which  we  have  referred, 
that  it  (Joes  not  appear  that  the  precise  question  presented  here  was  dis- 
cussed by  counsel,  or  that  the  view  urged  in  the  case  at  bar  was  con- 
sidered by  the  court  in  those  cases,  and  that  the  general  expressions. 
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therein  resulted  inadvertently  from  the  point  of  view  of  the  court  that 
oral  proofs  of  the  contents  of  the  application  were  beings  offered  ta 
prove  its  contents  as  a  part  of  the  contract.  It  must  be  observed,  how- 
ever, that  the  issue  of  fraud  was,  in  a  general  way,  in  issue,  at  least  in 
the  last-mentioned  case,  and  the  language  employed  in  the  opinion  in 
both  cases,  though  general,  was  sufficiently  broad  to  exclude  the  evi- 
dence which  the  presiding  judge  excluded  at  the  trial  of  the  case  at  bar. 
In  Considine  v.  Company,  165  Mass.  462,  43  N.  E.  201,  it  is  said  at 
page  466,  165  Mass.,  and  page  202, 43  N.  E. : 

•*Tbe  application  ♦  ♦  ♦  not  being  admissible  in  evidence,  the  defendant 
was  rightfully  refused  peruilssion  to  show  by  oral  evidence  what  was  said  by 
the  insured  at  the  time  of  his  examination,  *  *  *  all  of  which  was  con- 
tained in  the  application." 

In  Nugent  v.  Association,  172  Mass.  278,  280,  281,  52  N.  E.  440,  441  ^ 
it  is  said,  referring  to  the  statute  in  question : 

'This  provision  came  before  the  court  in  Considine  v.  Metropolitan  Insur- 
ance Company,  165  Mass.  462  [43  N.  E.  201],  and  it  was  there  held  that  the 
provision  was  applicable  to  all  premium  life  insurance ;  that  while  it  rendered 
the  application  inadmissible,  and  forbade  it  to  be  considered  as  a  part  of  the 
contract,  the  defendant  could  not  show  what  was  said  by  the  insured  at  the 
time  of  his  medical  examination,  and  that  the  provision  was  within  the  con- 
stitutional power  of  the  Legislature." 

In  Cross  v.  Allen,  141  U.  S.  528,  538,  12  Sup.  Ct.  67,  71,  35  L.  Ed. 
B43,  it  was  urged  that  certain  decisions  of  the  Supreme  Court  of 
Oregon  were  not  binding  upon  the  federal  courts,  because  they  were 
decided  without  being  fully  argued,  and  without  mature  consideration 
of  the  question  involved,  and  therefore  were  not  a  rule  of  property  in 
the  state;  but  in  the  course  of  the  opinion,  at  page  538,  141  U.  S., 
page  71,  12  Sup.  Ct.,  35  L.  Ed.  843,  Mr.  Justice  Lamar,  in  speaking 
for  the  court,  said : 

"Without  discussing  this  question  upon  the  merits,  it  Is  sufficient  to  say  that 
the  Supreme  Court  of  the  state  has  decided  in  the  affirmative  in  at  least  two 
separate  cases,  ♦  ♦  ♦  and  it  is  not  our  province  to  question  such  construc- 
tion. Being  a  construction  by  the  highest  court  of  the  state  of  its  Constitution 
and  laws,  we  should  accept  it  ♦  ♦  ♦  Such  argument  might  with  propriety 
be  addressed  to  the  Supreme  Court  of  the  state,  but  it  is  without  favor  here. 
We  are  bound  to  presume  that,  when  the  question  arose  in  the  state  court, 
it  was  thoroughly  considered  by  that  tribunal,  and  that  the  decision  rendered 
embodied  its  deliberate  Judgment  thereon." 

The  decisions  upon  the  general  question  as  to  the  binding  force  of 
construction  and  interpretation  of  local  statutes  by  the  highest  court 
of  a  state  are  so  numerous,  and  the  rule  is  so  familiar,  that  we  do  not 
deem  it  at  all  necessary  to  enter  upon  a  citation  of  authorities  upon 
the  general  proposition.  The  rule  which  we  have  observed  is  a  familiar 
one,  and  holds  good,  though  it  rests  on  a  single  decision,  provided  it  has 
been  acquiesced  in  for  a  considerable  time,  and  its  binding  force  is 
recognized,  although  the  construction  "is  not  altogether  satisfactory.'* 
Noble  V.  Mitchell,  164  U.  S.  367,  372,  17  Sup.  Ct.  no,  41  L.  Ed.  472. 

We  disclaim  having  entered  upon  the  question  of  the  construction 
of  the  statute  as  an  original  question,  and  it  should  be  said  that  the  de- 
cisions of  the  state  court  thereon  are  not  based  upon  a  satisfactory  dis- 
cussion of  the  precise  question  presented  here;  still,  in  view  of  the  fact 
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that  the  question  was  before  the  Massachusetts  court  in  at  least  one  of 
the  cases,  and  in  view  of  the  doctrine  of  presumption  of  deliberate 
judgment  upon  thorough  consideration  by  the  highest  court  of  a  state 
so  strongly  expressed  by  the  Supreme  Court  in  Cross  v.  Allen,  supra, 
we  cannot  say  that  the  learned  judge  below  should  have  done  otherwise 
than  accept  the  Massachusetts  authorities  as  conclusive  upon  the  stat- 
utory rule  of  evidence. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs  for  the  de- 
fendant in  error. 


(127  Fed.  286.) 

In  re  NOYES  BROa 

SMITH  V.  NATIONAL  SUFFOLK  BANK. 

(Circuit  Court  «of  Appeals,  First  Circuit    December  14,  1903.) 

No.  492. 

1.  BANKBtrPTCY—AppEAi/— Review  op  Findings  of  Facts. 

On  an  appeal  taken  under  Bankr.  Act  July  1,  1898,  c  541,  §  25a,  30  Stat 
553  [U.  S.  Comp.  St  1901,  p.  3432],  the  same  rule  governs  as  in  equity 
cases,  and  a  finding  of  fact  made  by  a  referee  and  aflSrmed  by  the  Dis- 
trict Court  will  not  be  reversed  unless  manifestly  against  the  weight  of 
evidence. 

2.  Same— Pboof  of  Claims— Part  Payment  by  Accommodation  Indobseb. 

The  rule  is  well  settled  that  a  creditor  whose  claim  is  secured  or  partly 
paid  by  an  accommodation  indorser  may  prove  the  claim  to  its  full  amount 
without  giving  the  estate  the  benefit  of  the  security  or  part  payment 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Frank  H.  Stewart,  for  appellant. 

Henry  S.  MacPherson  (Gaston,  Snow  &  Saltonstall,  on  the  brief), 
for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge, 

ALDRICH,  District  Judge.  This  case,  coming  to  us  on  appeal  un- 
der section  25  of  the  bankruptcy  statute  (Act  July  i,  1898,  c.  541,  30 
Stat  553  [U.  S.  Comp.  St  1901,  p.  3432]),  we  think  fairly  enough 
raises  all  material  questions  relating  to  the  status  of  the  claim  in  ques- 
tion. The  important  question  before  the  referee  in  bankruptcy  as  a 
tribunal  of  first  instance,  and  subsequently  before  Judge  Lowell,  sitting 
in  the  District  Court  for  the  District  of  Massachusetts,  was  a  question 
of  fact. 

It  appears  that  the  National  Suffolk  Bank  of  Boston  orfered  for 
proof  against  the  estate  of  the  bankrupt  seven  promissory  notes 
amounting  to  $20,000.  These  notes  were  made  by  the  bankrupt,  and 
indorsed  by  the  bankrupt  through  David  W.  Noyes  as  treasurer  and 

1 1.  Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9. 
IT  2.  See  Bankruptcy,  vol.  6,  Cent  Dig.  |  612. 
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by  David  W.  Noycs  individually.  Certain  collateral  security  held  by 
the  creditor  had  been  sold,  and  the  proceeds  were  beings  held  by  the 
creditor,  and  the  real  question  was  whether  the  collateral  and  its  pro- 
ceeds were  held  by  the  creditor  as  security  for  the  general  indebted- 
ness of  the  maker  of  the  notes  or  as  security  of  the  individual  indorse- 
ment. Certain  creditor  interests  claimed  that  the  proceeds  of  the  col- 
lateral should  be  applied  in  reduction  of  the  face  amount  of  the  notes. 
Whether  this  should  be  so  depends,  of  course,  upon  a  question  of 
fact ;  that  is  to  say,  upon  the  question  whether  the  collateral  was  for 
the  security  of  the  individual  indorsement  of  Noyes  or  whether  it  was 
security  for  the  indebtedness  of  the  corporation  generally. 

It  was  found  by  the  referee  expressly,  and  inferentially  by  Judge 
Lowell,  to  whom  an  appeal  was  taken,  and  who  affirmed  the  judgment 
of  the  referee,  that  the  collateral  was  for  the  security  of  Mr.  Noyes* 
individual  indorsement.  Such  question  of  fact  having  been  passed 
upon  by  the  referee  and  the  District  Court,  it  cannot  be  disturbed  here 
upon  appeal  unless  the  proposition  is  clearly  and  unmistakably  estab- 
lished that  the  finding  in  the  tribunals  below  was  erroneous.  The 
statute  authorizing  appeals  like  the  one  here  expressly  provides  for 
"appeals  as  in  equity  cases."  That  kind  of  an  appeal  being  authorized, 
the  proceeding  thereunder  would  conform  itself,  as  far  as  may  be  con- 
sistent with  justice,  to  the  ordinary  course  of  equity  procedure;  and 
it  is  a  familiar  rule  in  equity  that  an  appellate  court  will  not  interfere 
with  findings  of  fact  under  such  circumstances  as  appear  here,  unless 
the  findings  are  clearly  erroneous,  or,  as  it  is  sometimes  expressed, 
manifestly  against  the  weight  of  evidence.  Some  cases  go  so  far  as 
to  hold  that  a  chancellor's  findings  will  not  be  reversed  where  the 
appellate  court  cannot  see  that  the  decree  is  right,  and  where  the  evi- 
dence raises  some  doubt  as  to  its  correctness.  But  it  is  not  necessary 
to  go  to  that  extreme  in  this  case,  for,  while  the  evidence  presented  by 
the  record  is  meager,  there  is  nothing  in  the  case  to  lead  us  to  doubt 
the  correctness  of  the  finding  below.  The  fact,  therefore,  remaining 
established  that  the  collateral  was  for  the  security  of  the  individual  in- 
dorsement, the  creditor,  under  the  authorities,  is  entitled  to  prove  its 
claim  for  the  full  aniount. 

It  is  too  late  to  go  to  the  reason  of  the  rule  which  permits  a  cred- 
itor whose  claim  is  secured  or  partly  paid  by  an  accommodation  in- 
dorser  to  prove  the  claim  to  its  full  amount,  and  exclude  from  the 
bankrupt  estate  the  avails  of  such  security  or  part  payment,  because 
the  authorities  in  this  country  and  England  establishing  that  rule  are 
such  that  we  feel  we  ought  to  be  governed  by  them. 

The  decree  of  the  District  Court  is  affirmed,  and  the  appellee  re- 
covers its  costs  of  appeal. 
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(127  Fed.  338.) 

WHITLEY  et  aL  t.  WINSOR  &  JERAULD  MFG.  CO. 

(Circuit  €k>urt  of  Appeals,  First  Circuit    January  15, 1901) 

No.  462. 

1".  Patents— Infringement— Cloth-Stretching  Machines. 

The  Whitley  patent.  No.  503,301,  for  an  improvement  in  chain  clips 
for  cloth-stretching  machines,  construed,  and  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Rhode  Island. 

For  opinion  below,  see  117  Fed.  851. 

Wilmarth  H.  Thurston  and  William  R.  Tillinghast,  for  appellants. 
William  K.  Richardson  (Alexander  D,  Salinger,  on  the  brief),  for 
appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge, 

COLT,  Circuit  Judge.  This  appeal  relates  to  the  first  three  claims 
of  th^  Whitley  patent,  No.  503,301,  for  improvements  in  chain  clips 
for  cloth-stretching  machines.  The  Circuit  Court  dismissed  the  bill 
on  the  ground  of  noninfringement.  This  was  the  only  issue  presented 
and  passed  upon.  117  Fed.  851.  The  carefully  considered  opinion  of 
Judge  Brown  deals  with  this  question  in  its  various  aspects,  and  we 
agree  with  his  reasoning  and  conclusion. 

A  dip  or  holder  is  a  comparatively  simple  device,  composed  of  three 
parts — a  stationary  slotted  jaw,  a  movable  jaw,  and  a  controller.  The 
controller  may  be  attached  to  the  movable  jaw,  or  it  may  be  a  separate 
part  in  the  form  of  a  lever  which  supports  the  movable  jaw.  When 
the  movable  jaw  is  open,  the  controller,  or  the  controller  lever,  rests 
on  the  fabric  above  the  slot  in  the  stationary  jaw.  When  the  fabric 
is  withdrawn  the  end  of  the  controller  falls  into  the  slot,  thereby  re- 
leasing the  movable  jaw,  which  falls  and  grips  the  fabric  between  the 
two  jaws.  In  stretching  light  fabrics  it  is  necessary  that  the  control- 
ler should  press  lightly  upon  the  fabric  to  prevent  its  being  torn  by 
pressing  it  down  into  the  slot.  It  is  also  important  that  the  movable 
jaw  should  be  quick  acting  and  fall  upon  the  fabric  with  its  full  weight 
in  order  to  hold  it  firmly.  We  have  thus  presented  the  problem  of  the 
arrangement  of  parts  and  the  balancing  of  weights  in  such  a  way 
that  the  fabric  shall  be  subjected  to  light  pressure  from  the  controller, 
and  that  at  the  same  time  the  relath^ely  heavy  movable  jaw  shall  be 
quick  acting  and  reliable. 

If  we  hang  an  iron  lever  upon  a  pivot  near  one  of  its  ends,  we 
shall  have  a  lever  with  a  long  arm  and  a  short  arm  in  relation  to  its 
pivot,  the  long  arm  being  much  heavier  than  the  short  arm.  If  we 
then  place  a  weight  upon  the  short  arm,  it  will  tend  to  counterbalance 
or  offset  the  weight  of  the  long  arm,  and  so  have  a  tendency  to  raise 
it,  or  to  make  it  press  lightly  upon  an  object  underneath  its  end. 
This  is  the  principle  upon  which  the  Whitley  clip  is  constructed.  On 
the  other  hand,  if  we  pivot  a  lever  at  one  end,  and  so  discard  the  short 
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arm,  and  then  place  a  weight  upon  the  long  free  arm,  there  will  be 
no  counterbalancing  effect,  but  the  exact  contrary.  The  weight  will 
have  a  tendency  to  depress  further  the  long  arm,  and  so  make  its 
end  bear  more  heavily  upon  an  object  underneath.  Of  course,  if  the 
weight  is  placed  close  to  the  pivot,  it  will  not  exert  as  much  pressure 
as  if  placed  further  away,  since  it  will  be  largely  supported  by  the  pivot. 
This  is  the  principle  upon  which  the  defendant's  clip  is  constructed. 

Whitley  conceived  the  idea  of  utilizing  the  weight  of  the  movable 
jaw  to  counterbalance  the  weight  of  the  long  arm  of  the  lever  which 
pressed  down  upon  the  fabric,  and  this  is  the  essence  of  his  invention. 
In  defendant's  clip  the  weight  of  the  jaw  is  not  utilized  for  any  such 
advantageous  purpose.  On  the  contrary,  a  portion  of  its  transmitted 
weight  serves  to  increase  the  pressure  of  the  end  of  the  lever  on  the 
fabric. 

The  two  devices  are  different  in  structure,  mode  of  operation,  and 
in  result.  The  essential  structural  element  of  the  Whitley  cHp,  which 
is  the  short  arm  of  the  lever,  is  absent  from  defendant's  device.  By 
the  elimination  of  the  counterbalance  feature  of  Whitley,  the  defend- 
ant's clip  does  not  possess  the  same  mode  of  operation.  In  the  Whit- 
ley arrangement  the  result  is  that  only  a  fraction  of  the  weight  of 
the  lever  presses  upon  the  fabric.  In  the  defendant's  arrangement  the 
result  is  that  the  entire  weight  of  the  lever,  together  with  some  part 
•of  the  weight  of  the  movable  jaw,  presses  upon  the  fabric. 

Whitley  was  not  the  inventor  of  the  automatic  clip.  He  disclaims 
any  such  position  in  his  patent.  He  states  that  his  invention  is  for 
a  clip  which  is  adapted  for  stretching  light  fabrics  as  distinguished 
from  heavy  fabrics.  It  is  apparent  from  the  evidence  that  the  Whit- 
ley clip  is  an  improvement  on  the  prior  Smith  clip.  Smith  attached 
the  controller  to  the  movable  jaw,  and  employed  an  independent 
weight  to  counterbalance  or  offset  the  weight  of  both  these  parts. 
The  objection  to  this  arrangement  was  that,  when  the  fabric  was 
ivithdrawn  from  beneath  the  controller,  the  weight  operated  to  hold 
1)ack  the  quick  action  of  the  movable  jaw;  while  if  the  weight  was 
discarded,  as  was  often  the  case  in  the  practical  use  of  this  clip,  the 
fabric  was  subjected  to  the  pressure  of  the  combined  weight  of  the 
movable  jaw  and  controller,  which  would  not  answer  for  light  fabrics. 

Desiring  to  construct  a  clip  which  was  adapted  to  light  fabrics,  and 
at  the  same  time  was  quick  acting  and  reliable,  Whitley  in  effect  said : 
In  place  of  the  Smith  light  controller  attached  to  the  movable  jaw,  I 
will  suspend  a  separate  and  comparatively  heavy  lever  controller  upon 
a  pivot,  and  rest  the  arm  of  the  movable  jaw  upon  the  short  arm  of  the 
lever.  By  this  contrivance  I  will  not  only  get  rid  of  the  pressure  of 
the  movable  jaw  upon  the  fabric  when  beneath  the  controller,  but  I 
will  utilize  the  weight  of  the  movable  jaw  to  offset  the  weight  of  the 
lever,  and  so  cause  its  long  free  arm  to  bear  lightly  on  the  fabric. 

In  this  way  Whitley  overcame  the  objection  to  both  forms  of  the 
Smith  clip.  His  movable  jaw  was  quick  acting  and  reliable,  since  its 
action  was  not  retarded  by  the  counteracting  weight  of  the  Smith 
clip.  His  controller  rested  lightly  on  the  fabric,  since  it  was  relieved 
of  the  weight  of  the  movable  jaw  and  almost  the  entire  weight  of  the 
Jcver, 
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The  attempted  construction  of  the  Whitley  patent  so  as  to  cover 
the  defendant's  clip  rests  upon  a  misconception  of  the  Whitley  inven- 
tion. Starting  with  this  misconception,  the  whole  superstructure  of 
the  argument  consists  in  an  effort  to  distort  the  plain  meaning  of 
language  and  terms.  When  the  patentee  says,  in  the  first  claim,  "the 
said  movable  jaw  bearing  on  the  said  lever  to  counterbalance  the 
weight  of  the  lever  on  the  fabric,"  and,  in  the  second  claim,  "a  lever 
having  a  free  end,  h,  adapted  to  rest  on  the  edge  of  the  fabric  above 
the  slot  in  the  stationary  jaw,  and  provided  with  a  tail,  h*,  with  which 
the  said  arm,  G,  engages  to  counterbalance  the  weight  of  the  free  end, 
h,"  he  means  exactly  what  these  words  import.  These  expressions 
contain,  and  were  intended  to  describe,  tlie  very  essence  of  the  inven- 
tion. 

To  interpret  "weight  of  the  lever"  as  "pressure  of  the  heavy  mov- 
able jaw,"  and  "to  counterbalance  the  weight  of  the  lever"  as  "to 
counteract  the  weight  of  the  heavy  movable  jaw,"  is  a  violent  perver- 
sion of  language,  which  finds  no  warrant  in  any  rule  of  construction. 
These  and  other  attempts. at  substitution,  which  are  found  in  com- 
plainants' brief,  are  misleading  and  confusing.  And  when  this  is  fol- 
lowed with  the  assertion  that  the  defendant,  by  placing  the  arm  of  the 
movable  jaw  near  the  pivot  of  his  lever,  has  the  counterbalancing  fea- 
ture of  the  Whitley  patent,  because  the  weight  of  the  ann  supported 
on  the  pivot  counterbalances  the  weight  of  the  movable  jaw,  we  see 
the  extraordinary  conclusions  to  which  we  are  led. 

The  Whitley  patent  is  not,  and  makes  no  pretension  to  be,  for  a 
system  of  leverage  interposed  "between  the  movable  jaw  and  the  fabric 
so  as  to  reduce  the  pressure  on  the  fabric  due  to  the  weight  of  the 
jaw,  and  thus  permit  a  heavy  jaw  to  be  employed."  The  patent  says 
nothing  about  a  system  of  leverage,  or  heavy  movable  jaws.  Fur- 
ther, when  Whitley  inserted  in  his  first  application  a  broad  claim  for  a 
pivoted  lever  to  counterbalance,  or  partially  to  counterbalance,  the 
weight  of  the  movable  jaw,  it  was  properly  rejected.  Upon  this  re- 
jection he  amended  the  claim,  and  at  the  same  time  wrote  a  letter  to 
the  Patent  Office  defining  the  real  scope  and  purpose  of  his  invention,, 
with  the  result  that  the  patent  was  passed  to  issue. 

It  is  not  true,  as  is  contended,  that  the  only  difference  between  the 
two  clips  is  that  Whitley  rests  the  arm  of  his  movable  jaw  on  one 
side  of  a  pivoted  lever,  and  the  defendant  rests  it  on  the  other  side, 
thereby  producing  substantially  the  same  counterbalancing .  effect. 
On  the  contrary,  as  we  have  already  pointed  out,  the  two  devices  are 
organized  on  different  principles. 

This  is  not  a  question  of  the  construction  of  a  patent  or  of  the  ap- 
plication of  the  doctrine  of  equivalents.  It  is  a  question  whether  the 
court  will  reconstruct  the  Whitley  patent  in  order  to  cover  a  device 
in  which  the  essence  of  the  invention  covered  by  that  patent  has  beea 
eliminated. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 
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(127  Fed.  305.) 

THE  TRANSFER  NO.  14. 

THE  TEASER. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  8,  1903.) 

No.  42. 

1.  CoixisiON— Tug  aAd  Meeting  Tow— Inattention  to  Litf&rs  and  Signals. 

A  tug,  with  a  car  float  on  each  side,  passing  up  East  river  In  the 
channel  between  New  York  and  Blackwell's  Island,  In  the  early  morning, 
held  in  fault  for  a  collision  with  a  barge  coming  down  In  tow  on  a  haw- 
ser, which  occurred  on  the  New  York  side  of  the  channel,  on  the  ground 
that  she  was  on  the  wrong  side  of  the  channel,  and  was  negligent  In 
falling  to  give  proper  attention  to  the  lights  and  signals  of  the  approach- 
ing vessels,  or  to  promptly  and  decisively  change  her  course  to  starboard 
as  soon  as  they  were  seen  coming  nearly  head  on. 

2.  Same— Contbibutoby  Fault. 

Under  the  rule  that,  where  one  vessel  was  primarily  In  fault  for  a 
collision,  clear  proof  of  contributory  fault  by  the  other  Is  required,  a  tug 
which  was  passing  down  East  river  with  the  ebb  tide  at  half  speed,  having 
a  barge  In  tow  on  a  hawser,  held  not  In  fault  for  a  collision  between  her 
tow  and  a  meeting  tug  having  a  car  float  on  each  side  because  she  did 
not  sooner  stop  and  reverse,  although  the  meeting  tug  failed  to  change 
her  course  or  answer  signals,  where  In  all  other  respects  she  was  properly 
and  carefuUy  navigated,  and  It  appeared  that.  In  the  state  of  the  tide, 
there  was  danger  of  her  propeller  being  fouled  by  the  hawser  If  she 
stopped,  and  also  that  the  bai'ge  would  be  less  manageable. 

8.  Sake— Babge  in  Tow. 

A  barge  In  tow  held  not  In  fault  for  a  sheer  which  brought  her  In  col- 
lision with  the  tow  of  a  meeting  tug,  where  she  kept  her  course  until 
after  collision  between  the  two  tugs,  and  after  her  own  tug  had  stopped, 
leaving  her  exposed  to  the  effect  of  the  tide. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  final  decree  of  the  Dis- 
trict Court,  Southern  District  of  New  York,  condemning  each  of  the 
tugs  Teaser  and  Transfer  No.  14  to  pay  one-half  of  libelant's  damages 
resulting  from  a  collision  between  its  barge  David  Wallace  in  tow  of 
the  Teaser  and  a  car  float  in  tow  of  the  Transfer  No.  14  on  March 
25,  1901. 

For  opinion  below,  see  118  Fed.  81. 

Chas.  C.  Burlingham,  for  the  Teaser. 
William  Greenough,  for  the  Transfer  No.  14, 
Le  Roy  S.  Gove,  for  appellees. 

Before  LACOMBE,  TOWNSEND,  and  HAZEL,  Circuit  Judges. 

PER  CURIAM.    As  found  by  the  district  judge: 

"The  barge  was  In  tow,  on  a  hawser  of  about  45  or  50  fathoms  in  length, 
of  the  steam  tug  Teaser,  and  bound  from  Newport,  R.  I.,  to  Hoboken, 
N.  J.,  through  the  channel  between  Blackweirs  Island  and  New  York.  The 
Transfer  No.  14,  with  a  float  on  each  side,  was  proceeding  through  the  channel 
from  Jersey  Oity  to  Harlem.  The  collision  happened  about  5  o'clock  In  the 
morning.  It  was  before  dawn,  while  the  vessers  lights  were  burning,  and 
the  naylgatlon  governed  thereby.  The  tide  was  ebb,  and  the  weather  clear. 
♦  ♦  ♦  There  is  no  material  conflict  in  the  testimony  as  to  the  tugs  having 
been  substantially  in  a  bead  and  head  position  to  each  other  for  some  time 
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as  they  approached,  and  it  was  the  duty  of  each  to  port  her  helm  and  pass 
the  other  on  the  port  side.  The  distance  between  BlackwelFs  Island  and  the 
New  York  shore  varies  from  750  to  900  feet,  and.  allowing  a  reasonable  mar- 
gin for  navigation  away  from  the  shore,  there  is  an  average  navigable  chan- 
nel in  the  vicinity  of  the  collision,  somewhere  in  the  neighborhood  of  Sixty- 
First  street,  of  about  600  feet.  Of  this  space,  No.  14,  with  her  floats,  occupied 
about  100  feet  The  Teaser  was  about  25  feet  wide,  and  the  barge  about  36 
feet  wide." 

We  agree  witfi  the  district  judge  in  the  proposition  that  "the  ascer- 
tainment of  the  part  of  the  channel  in  which  the  collision  took  place  is 
determinative  of  the  question  whether  the  tugs  performed  their  re- 
spective duties  to  keep  to  the  right,"  and  in  flie  finding  that  it  took 
place  on  the  New  York  side  of  the  channel,  and  near  the  shore.  We 
therefore  concur  in  the  conclusion  that  "No.  14  was  navigating  so 
near  the  New  York  shore  that,  considering  the  space  she  and  her  tow 
were  occupying  in  the  channel,  a  collision  was  imminent  unless  she 
changed  her  course  promptly,  and  decidedly  to  the  starboard  when  the 
Teaser  and  tow  were  some  distance  away.  This  ?he  did  not  do, 
*     *     *    and  was  primarily  in  fault  for  the  collision." 

The  port  corner  of  the  port  float  of  No.  14  came  in  contact  with 
the  lower  guard  on  the  port  bow  of  the  Teaser — sl  glancing  blow,  do- 
ing little  damage — ^and  thereafter  the  starboard  stem  of  the  barge 
collided  with  the  starboard  corner  of  the  starboard  float  of  No.  14. 
From  this  statement  it  is  obvious  that  the  barge  sheered  a  considerable 
distance  to  the  eastward,  and  it  was  contended  on  behalf  of  No.  14 
that  the  collision  was  due  to  such  sheer.  Just  how  the  sheer  came 
about  is  not  quite  plain,  but  we  are  of  the  opinion  that  those  in  charge 
of  the  barge  were  attentive  to  their  steering  and  properly  managed  her 
helm  down  to  the  very  moment  of  collision  between  the  tugs,  and 
that  her  erratic  movements  were  produced  either  by  that  collision,  or 
by  some  sudden  movements  of  the  Teaser  in  endeavoring  to  avoid  it. 
The  failure  of  No.  14  to  port  promptly  and  decidedly  made  it  neces- 
sary for  the  Teaser  to  change  direction  more  quickly  than  she  other- 
wise would,  and  at  least  to  stop  her  engine;  thus  slackening  the 
towing  hawser,  and  rendering  the  barge  less  controllable  in  the  ebb 
tide.  We  concur  therefore  with  the  district  judge  in  holding  libelant's 
barge  free  from  fault. 

The  Teaser  was  held  to  have  fulfilled  her  duty  in  porting,  in  going 
to  the  right  of  the  channel,  and  as  to  her  lights  and  signals.  The 
testimony  of  her  witnesses  as  to  her  navigation  was  credited  by  the 
district  judge  who  heard  them,  and  we  see  no  reason  why  it  should  be 
discredited.  She  saw  No.  14  and  her  floats  when  nearly  a  mile  away. 
She  repeatedly  blew  single  whistles,  interspersed  with  alarm  whistles 
when  they  were  nqt  responded  to  either  by  whistle  or  by  change  of 
course.  She  ported  promptly,  then  straightened  out,  then  ported 
again,  and  straightened  finally  when  quite  as  close  to  the  New  York 
shore  as  it  was  safe  to  go.  She  was  condemned  for  not  stopping  and 
backing  sooner.  In  The  City  of  Augusta  and  The  Chicago,  125  Fed. 
712,^  we  held  that,  where  the  primary  fault  was  attributable  to  one 
vessel,  clear  proof  of  contributing  negligence  by  the  other  vessel 
should  be  presented,  before  the  latter  could  be  held  to  bear  an  equal 
share  of  the  consequent  damage.    The  Teaser  was  going  at  half 
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speed,  which,  plus  the  tide,  made  her  progress  over  the  ground  about 
six  miles  an  hour,  and  she  did  not  stop  and  back  till  she  was  in  the 
immediate  vicinity  of  No.  14 — so  close  to  her,  indeed,  that,  had  she 
been  unincumbered,  her  failure  to  stop  and  back  sooner  might  fairly 
he  held  to  be  a  fault.  Her  excuse  for  holding  on  was  that  she  ex- 
pected until  the  last  moment  that  No.  14  would  swing  to  starboard,  in 
accordance  with  her  plain  duty,  and  that  any  stoppage  or  even  slack- 
ening of  speed  by  the  Teaser  would  be  likely  to  foul  her  propeller 
with  the  towing  hawser,  and  would  bring  her  tow,  incapable  of  check- 
ing speed  down  on  the  ebb  tide,  into  the  upgoing  flotilla.  It  turned 
out  that,  when  she  finally  did  stop  and  back,  the  hawser  did  not  foul 
her  propeller;  but,  in  our  opinion,  such  fouling  was  a  contingency 
fairly  to  be  expected,  and  the  action  of  her  navigators  in  deciding  to 
avoid  that  risk  was  an  error  in  judgment  under  conditions  of  uncer- 
tainty which  had  been  produced  by  the  faulty  navigation  of  No.  14. 
Moreover,  we  are  by  no  means  satisfied  that  this  collision  would  have 
been  avoided  had  she  stopped  and  backed  sooner.  It  is  quite  prob- 
able that  by  so  doing  the  Teaser  would  herself  have  escaped  collision 
with  the  flotilla.  It  was  not  that  collision  which  caused  the  damage ; 
but,  under  existing  conditions,  it  seems  to  us  that  an  earlier  stoppage 
would  have  resulted  only  in  bringing  the  barge  down  upon  the  port 
instead  of  the  starboard  car  float.  We  conclude  that  No.  14  was  sole- 
ly in  fault  for  the  collision. 

The  decree  is  reversed,  with  costs  of  this  appeal  to  the  Teaser 
against  the  No.  14,  and  cause  is  remanded  to  the  District  Court,  with 
instructions  to  decree  in  favor  of  libelant  against  No.  14,  with  interest 
and  costs. 


(127  Fed.  307.) 

DUNWORTH  V.  GRAND  TRUNK  WESTERN  RY.  CO. 
(Circuit  Court  of  Appeals,  Seventh  Circuit.    October  24,  1903.) 

No.  959. 

1.  Contributory  Negltgrnce— Trial— Direction  op  Verdict. 

Where,  in  an  action  for  death  resulting  from  defendant's  alleged  negli- 
gence, it  followed  as  a  necessary  conclusion  and  as  a  matter  of  law,  from 
the  facts  disclosed,  that  deceased  was  guilty  of  contributory  negligence, 
and  that  there  could  be  no  recovery  under  any  proper  view  of  the  facts, 
it  was  the  duty  of  the  trial  court  to  direct  a  verdict  for  the  defendant 

a.  Same— Railroads— Crossings— Injuries  to  Pedestrians. 

Where  a  street  car  conductor  left  his  car  at  a  railroad  crossing,  and 
went  on  the  track  to  see  if  it  was  clear,  and  on  seeing  a  train  approach- 
ing on  one  of  the  tracks  stepped  back  onto  another,  and  stood  there 
waiting  for  the  train  to  pass,  when  he  was  struck  and  killed  by  a  train 
approaching  from  the  rear  on  such  track,  which  he  could  have  seen  if  he 
had  looked,  and  there  was  unobstructed  space  of  10  feet  between  the 
crossing  gates  and  the  first  track  in  which  he  could  have  stood  in  safety, 
he  was  guilty  of  contributory  negligence  as  a  matter  of  law. 

8l  Bams — Nboligencb  of  Defendant— Statutory  Regulations- Noncompli- 
ance. 

Where  deceased,  who  was  killed  while  standing  on  a  railroad  crossing, 
was  guilty  of  contributory  negligence  as  a  matter  of  law,  the  fact  that 
defendant  was  at  fault  for  noncompliance  with  statutory  regulations  did 
not  preclude  it  from  relying  on  the  defense  of  plaintiff's  contributory 
negligence. 
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ii  Same— Proximate  Cause. 

Where,  in  an  action  for  death  of  plaintifTs  Intestate  at  a  raOroad  cross- 
ing, It  did  not  appear  that  decedent's  presence  on  the  track  was  ob- 
served by  the  locomotive  engineer,  or  that  after  seeing  him,  and  after 
knowledge  that  he  was  unobservant  of  his  danger,  there  was  time  to 
avoid  the  catastrophe,  defendant  was  not  liable,  notwithstanding  plain- 
tifTs contributory  negligence,  on  the  ground  that  by  the  exercise  of  ordi- 
nary care  defendant  might  have  avoided  the  consequences  of  decedent's 
negligence. 

Grosscup,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
cm  District  of  Illinois. 

This  action  is  brought  by  the  plaintiff  to  recover  damages  sustained  by 
reason  of  the  death  of  her  Intestate,  caused,  as  alleged,  by  the  wrongful  acts 
of  the  defendant  at  a  street  crossing  of  its  raUway.  The  negligence  charged 
was  that  the  bell  of  a  locomotive  engine  approaching  and  crossing  South 
Halsted  street  was  not  rung  or  its  whlstie  sounded,  that  no  headlight  was 
exhibited,  and  that  the  gates  were  not  lowered.  There  was  a  plea  of  the 
general  issue.  At  the  trial,  upon  the  conclusion  of  the  evidence  for  the  plain- 
tiff, the  court  directed  the  Jury  to  render  a  verdict  for  the  defendant,  for 
which  supposed  error  the  cause  is  brought  here  for  review. 

The  two  tracks  of  the  defendant's  railway  running  east  and  west  intersect 
Halsted  street,  in  the  city  of  Chicago,  at  right  angles,  and  for  a  long  dis- 
tance the  tracks  are  straight  The  north  track  Is  used  by  west-bound  trains; 
the  south  track  by  east-bound  trains.  Ten  feet  south  of  the  south  rail  of  the 
south  track  are  gates,  and  from  eight  to  ten  feet  south  of  the  gates,  and  on 
the  west  side  of  the  street,  Is  a  small  station.  From  this  station  the  view 
to  the  west  along  the  tracks  is  unobstructed,  the  space  between  the  south 
rail  and  the  gates  and  the  station  being  unoccupied.  At  the  west  line  of  the 
street  there  Is  a  switch  track  which  curves  to  the  south,  and  then  to  the  west, 
running  for  some  distance  parallel  to  the  south  track,  about  on  a  line  with 
the  station  house.  The  street  car  line  of  the  Chicago  City  Railway  Company 
located  upon  Halsted  street  crosses  these  railway  tracks.  The  deceased 
was  a  conductor  in  the  service  of  that  company.  The  car  upon  which  he 
served  was  on  a  trip  north,  and  had  come  to  a  stop  south  of  the  railway 
gates,  to  allow  the  conductor  to  go  forward,  according  to  his  customary  duty,  . 
to  ascertain  if  the  way  was  clear  and  to  signal  the  car  when  the  way  should 
be  clear.  The  evidence  is  contradictory  whether  the  gates  were  lowered  be- 
fore Dunworth  went  upon  the  crossing.  As  he  passed  the  gates  a  west-bound 
freight  train  was  approaching  Halsted  street  from  the  east  upon  the  north 
track,  and  was  some  800  feet  away.  Dunworth  went  to  the  north  track, 
and,  in  the  language  of  a  witness  for  the  plaintiff,  "when  the  conductor  saw 
the  gates  coming  down  and  the  train  approaching  he  came  back  to  the  south 
track  and  stood  on  the  track."  He  took  a  position  between  the  rails  of  tiie 
south  track,  where  he  remained  for  from  two  to  four  minutes,  looking  north- 
east and  north,  watchinp:  the  freight  train  as  it  approached  and  was  pass- 
ing. At  this  time  an  engine  coming  from  the  west  approached  on  the  south 
track  at  a  speed  of  eight  miles  an  hour,  backing  up,  its  bell  not  being  rung 
or  its  whistle  sounded,  and  without  a  headlight  on  the  tender  of  the  engine, 
and  struck  and  killed  Dunworth.  This  was  before  the  freight  train  had 
passed.  The  time  was  December  4,  1901,  at  about  7  o'clock  in  the  evening. 
The  night  was  dark,  but  the  ground  was  covered  with  snow  to  a  depth  of 
two  inches,  making  "It  look  quite  light."  The  locality  was  also  lighted  by 
an  electric  arc  light  suspended  over  the  center  of  Halsted  street. 

James  Hamilton  Lewis,  for  plaintiff  in  error, 
Kenesaw  M.  Landis,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  If  the 
facts,  or  the  inferences  to  be  drawn  from  them,  with  respect  to  con- 
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tributory  negligence,  be  doubtful,  the  case  is  one  for  the  jury.  But  if 
from  the  facts  disclosed  the  conclusion  follows  as  a  matter  of  law  that 
there  can  be  no  recovery  in  any  proper  view  of  the  Tacts,  it  is  the  duty 
of  the  trial  court  to  direct  a  verdict.  Schofield  v.  Railway  Company, 
114  U.  S.  615,  5  Sup.  Ct.  1125,  29  L.  Ed.  224;  Railway  Company  v. 
Converse,  139  U.  S.  469,  11  Sup.  Ct.  569,  35  L.  Ed.  213;  Railway 
Company  v.  Ives,  144  U.  S.  408,  417,  12  Sup.  Ct.  679,  36  L.  Ed.  485 ; 
Gardner  v.  Michigan  Central  Railroad  Company,  150  U.  S.  349»  361 1 
14  Sup.  Ct.  140,  37  L.  Ed.  1 107;  Warner  v.  Baltimore  &  Ohio  Rail- 
way Company,  168  U.  S.  339,  348,  18  Sup.  Ct.  68,  42  L.  Ed.  491 ; 
District  of  Columbia  v.  Moulton,  182  U.  S.  576,  579,  21  Sup.  Ct.  840, 
45  L.  Ed.  1237. 

The  facts  in  the  case  at  bar  are  without  contention,  and  were  dis- 
closed by  the  evidence  of  the  plaintiff.  It  was  the  duty  of  the  de- 
ceased to  go  upon  the  crossing  to  see  if  a  train  was  approaching 
from  either  direction,  and  to  signal  the  motorman  if  and  when  the 
way  was  clear  for  the  crossing  of  the  street  car.  But  the  perform- 
ance of  this  duty  did  not  absolve  him  from  the  duty  of  care  with 
respect  to  his  pwn  safety.  He  was  there  to  look  for  danger.  That 
was  his  duty,  not  only  with  respect  to  the  service  in  which  he  was 
engaged,  but  with  respect  to  himself  in  the  performance  of  that 
duty.  These  duties  were  concurrent.  After  the  gates  were  lowered? 
th  street  car  could  not  cross  until  after  the  passage  of  the  freight 
train.  The  deceased  had  then  no  duty  to  perform  with  respect  to  the 
street  car  until  the  train  had  passed  and  the  gates  had  been  raised. 
Until  that  should  occur,  duty  to  himself;  if  not  to  the  railway  com- 
pany, required  that  he  should  stand  in  a  place  of  safety.  There 
were  ten  feet  in  width  of  unobstructed  space  between  the  south  rail 
of  the  south  track  and  the  gates,  where  he  could  have  stood  in  abso- 
lute safety  and  in  full  view  of  the  situation.  Instead,  he  took  his 
position  between  the  rails  of  the  south  track  .with  his  back  or  side  to 
the  west,  from  which  direction  alone  danger  upon  that  track  was  to 
be  apprehended,  and,  without  looking  to  the  west,  watched  the  coming 
and  passing  of  the  west  bound  train  upon  the  north  track.  This 
is  abundantly  proven  by  the  concurrent  testimony  for  the  plaintiff. 
Those  speaking  to  the  question,  and  who  were  watching  him  as  he 
stood  there,  saw  him  look  but  in  the  one  direction.  Such  conduct 
can  be  characterized  only  as  reckless.  Without  necessity  he  delib- 
erately placed  himself  in  a  situation  of  known  danger.  In  the  open 
space  he  would  have  been  immune  from  danger,  and  with  equal  fa- 
cilities for  seeing  in  both  directions.  He  had  no  right  to  stand  upon 
the  track.  Taking  the  risk,  the  consequences  should  not  be  imposed 
upon  another.  Railroad  Company  v.  Houston,  95  U.  S.  697,  24  L. 
Ed.  542;  Schofield  v.  Railway  Company,  114  U.  S.  615,  5  Sup.  Ct.  1125, 
29  L.  Ed.  224;  Northern  Pacific  Railroad  Company  v.  Freeman,  174 
U.  S.  379,  19  Sup.  Ct.  763,  43  L.  Ed.  1014. 

It  is  urged  that,  because  the  defendant  was  in  fault  for  noncom- 
pliance with  statutory  regulations,  contributory  negligence  of  the 
party  injured  is  unavailing  as  a  defense,  and  this  is  said  to  be  stated 
with  absoluteness  in  Deserant  v.  Cerillos  Coal  Railroad  Company,  178 
U.  S.  409,  20  Sup.  Ct.  967,  44  L.  Ed.  1 127.     It  was  there  ruled  that  the 
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master's  liability  to  furnish  a  safe  working  place  for  hjs  servant  is  not 
absolved  by  tfce  concurrent  negligence  of  a  fellow  servant.  The 
charge  of  the  trial  court  there  under  consideration  contained  the 
clause  (paragraph  13,  p.  417,  178  U.  S.,  page  971,  20  Sup.  Ct.,  44  L 
Ed.  1 127)  that  if  the  servant  knew  of  the  failure  of  his  employer  to 
perform  his  statutory  duty,  and  still  remained  in  service  in  the  danger- 
ous place,  he  assumed  the  risk.  This  charge  was  not  even  excepted 
to  or  suggested  as  erroneous.  The  case  gives  no  color  to  the  con- 
tention of  counsel.  The  contrary  principle  is  sustained  by  the  Su- 
preme Court  in  the  cases  above  referred  to.  In  Railroad  Company 
V.  Houston,  supra,  the  court,  referring  to  failure  to  sound  the  whistle 
or  ring  the  bell,  says  that  such  failure  did  not  relieve  from  the  necessity 
of  taking  ordinary  precaution  for  safety ;  that  negligence  in  these  par- 
ticulars is  no  excuse  for  want  of  ordinary  care.  The  law  furnishes  no 
support  for  the  contention  of  counsel. 

It  is  also  said  that  the  contributory  negligence  of  the  deceased 
should  not  prevent  a  recovery  if  the  locomotive  engineer,  in  the  ex- 
ercise of  ordinary  care,  might  have  avoided  the  consequence  of  the 
deceased's  negligence;  and  this  under  the  modification  of  the  rule 
as  held  by  the  Supreme  Court  in  Inland  &  Seaboard  Coasting  Com- 
pany v.  Tolson,  139  U.  S.  551,  II  Sup.  Ct.  653,  35  L.  Ed.  270;  Rail- 
way Company  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485. 
There  are  no  facts  disclosed  in  this  record  calling  for  the  applica- 
tion of  the  modification  of  the  rule.  It  does  not  appear  that  the 
presence  of  the  deceased  upon  the  track  was  observed  by  the  loco- 
motive engineer,  or  that  after  seeing  him,  and  after  knowledge  that 
he  was  unobservant  of  his  danger,  there  was  time  to  avoid  the  catas- 
trophe. To  bring  the  case  within  the  modification  of  the  rule  it  is 
incumbent  upon  the  plaintiff  to  make  a  showing  calling  for  its  ap- 
plication. 

GROSSCUP,  Circuit  Judge  (dissenting).  I  cannot  consent,  that 
as  a  matter  of  law,  Dunworth  was,  under  the  circumstances  stated, 
guilty  of  contributory  negligence. 

Dunworth  left  his  car  and  walked  alone  to  the  tracks.  There 
was  no  proof  that  in  stepping  upon  the  tracks,  he  did  not  look  both 
west  and  east.  The  presumption  of  law,  he  being  dead,  is  that  he 
did;  for  the  law  presumes  diligence  on  his  part,  both  for  the  pro- 
tection of  himself  and  of  the  passengers  in  his  care.  Once  on  the 
south  tracks,  he  stood  with  his  face  north.  There  is  no  proof  that  in 
such  posture  he  did  not  look,  at  intervals,  both  east  and  west ;  and 
the  presumption,  again  in  favor  of  diligence,  is  that  he  did.  From 
the  mere  fact  that  he  was  struck  by  the  engine,  the  presumption  is 
not  overcome — no  witness  having  seen  the  engine  until  it  was  within 
seventy-five  feet  of  Dunworth — for,  though  the  track  was  straight, 
and  Dunworth  was  standing  between  the  rails,  the  engine  could  not, 
under  the  circumstances  I  shall  now  state,  have  been  either  seen  or 
heard  until  it  came  within  two  or  three  hundred  feet  of  him,  or,  at 
the  rate  traveled,  within  one  half  minute  of  the  time  he  was  struck. 

The  night  was  dark.  True,  snow  lay  on  the  ground,  and  there  was 
an  arc  light  nearly  overhead;    but  to  one  standing  on  the  tracks,  a 
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dark  engine  coming  down  a  dark  track  is  not  visualized  by  out- 
lying snow,  or  by  an  arc  light  overhead.  There  is  no  warrant, 
therefore,  for  holding  that  he  could  have  seen  had  he  looked,  at  least 
longer  ahead  than  thirty  seconds.  About  this  there  is  no  doubt,  for 
the  speed  of  the  train  was  from  eight  to  ten  miles  an  hour,  at  which 
rate  three  hundred  feet  would  be  traveled  in  about  one-half  min- 
ute; and  the  noise  of  the  passing  freight  train  doubtless  so  smoth- 
ered the  noise  of  the  coming  engine  as  to  make  warning  through  the 
ears  improbable.  The  real  question  then  is  this:  Was  his  standing 
on  the  track,  and  his  failure  while  there,  to  look  westward  oftencr 
than  each  thirty  seconds,  contributory  negligence,  as  a  matter  of 
law?  Suppose  he  had  gone  only  to  the  edge  of  the  track,  and,  ob- 
serving the  precaution  for  his  own  safety  required  by  the  majority 
opinion,  had  looked  west ;  seeing  nothing,  he  would,  of  course,  have 
beckoned  his  car  to  cross;  suppose  that,  still  looking,  nothing  was 
seen  until  the  car  reached  the  track,  when  the  lightless  engine  loomed 
out  of  the  dark,  thirty  seconds  away,  and  the  car  was  overtaken  be- 
fore it  could  clear  the  tracks — Would  the  doctrine  of  contributory 
negligence,  under  such  circumstances,  avail  the  railway  company 
against  either  the  passengers  or  the  injured  conductor?  But  why 
should  it  be  contributory  negligence  in  one  case  and  not  in  the  other  ? 
Why  should  the  conductor  be  held  to  greater  care  for  his  own  safety 
than  for  the  safety  of  his  passengers?  The  truth  is  that  the  ma- 
jority opinion,  while  adhering  to  the  academic  injunction  that  men 
near  railway  tracks  must  look  and  li^en,  loses  sight  of  the  fact  that 
the  common  run  of  men,  discharging  the  duty  under  which  he  acted, 
would  have  done  just  as  he  did.  In  my  judgment  the  rule  invoked 
is  not  applicable  to  the  case  we  are  deciding. 
The  judgment  is  affirmed. 


(127  Fed.  311.) 

NATIONAL  STEEL  CO.  v.  LOWE. 

(Circuit  Court  of  Appeals.  Sixth  Circuit.    January  5,  1004.) 

No.  1,212. 

1.  Master  and  Servant— Injuries  to  Servant— Defective  Appliances. 

PlaintiflP,  a  stove  tender  In  defendant  steelworks,  was  biumed  by  molten 
Iron  from  a  blast  furnace,  caused  by  a  water  block  being  forced  from 
the  wall  of  the  furnace.  The  block  had  become  defective  on  the  even- 
ing of  the  previous  day,  and  the  superintendent  ordered  preparations 
made  to  remove  it  That  evening  the  packing  was  removed  to  a  depth 
of  9  or  10  inches,  and  between  7  and  8  o'clock  the  next  morning  the 
superintendent,  though  it  had  been  his  intention  to  remove  the  block 
when  the  blast  was  off  the  furnace  during  the  9  o'clock  cast,  on  his  be- 
ing notm^  that  the  water  was  not  running  freely  through  the  dififerent 
blocks,  by  reason  of  the  strainer  being  clogged,  directed  that  the  block 
should  not  be  removed  until  12  o'clock,  and  that  the  water  strainer  be 
repaired  at  the  same  time.  Before  noon,  and  while  the  blast  was  still 
on  the  furnace,  and  as  certain  workmen  were  preparing  to  pull  out  the 
block,  the  inside  of  which  had  become  melted  off  by  reason  of  the  defcH't 
in  the  water  apparatus,  the  block  was  suddenly  forced  from  the  wall 
by  the  pressure  in  the  furnace,  and  plaintiff  was  burned  by  the  flame 
and  molten  material  issuing  from  the  aperture.  Held  that,  whether  treatcni 
as  a  place  at  which  to  work  or  an  appliance  with  which  to  work,  it  was 
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the  positive  duty  of  the  company  to  keep  the  furnace  reasonably  safe  for 
its  employes  at  work  about  it    For  any  neglect  to  do  this,  the  company 
was  responsible,  as  the  duty  could  not  be  delegated. 
2.  Same— Fellow  Servants. 

Whether  the  neglect  was  that  of  the  superintendent  or  foreman,  or  a 
workman,  in  neither  case  was  the  person  guilty  of  negligence  a  fellow  serv- 
ant of  the  plaintifT,  so  as  to  relieve  the  company  of  responsibility. 

8.  Same— AssuHPTioR  of  Risks. 

The  removal  of  the  water  block  under  the  circumstancea  described  was 
not  one  of  the  risks  which  plaintiff  assumed  upon  entering  the  employment 
of  the  company. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

James  C.  Tallman,  for  plaintiff  in  error. 

C.  L.  Weems,  Chas.  J.  Lynch,  and  Fred  Spriggs,  for  defendant  in 
error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  Chester  A.  Lowe,  the  defendant  in  er- 
ror, was  employed  by  the  National  Steel  Company,  plaintiff  in  error,  at 
Furnace  No.  2,  of  its  plant,  in  Bellaire,  Ohio,  and  while  so  employed,  on 
January  24,  1901,  was  badly  burned,  as  he  claimed,  through  the  neg- 
ligence of  the  company,  by  the  sudden  forcing  from  the  walls  of  the 
furnace  of  a  "water  block."  The  original  action  was  brought  in  the 
local  state  court,  and  removed  by  the  company  to  the  Circuit  Court 
of  the  United  States  for  the  'Southern  District  of  Ohio.  The  trial 
court  refusing  to  direct  a  verdict  for  the  defendant,  the  case  was  sub- 
mitted to  the  jury,  and  a  verdict  and  judgment  rendered  for  $10,000. 
The  case  is  here  on  error. 

Furnace  No.  2  was  a  hot  blast  furnace,  used  to  manufacture  pig 
iron  from  iron  ore.  The  raw  material  was  dumped  into  the  top  of 
the  furnace,  and  the  molten  product  drawn  off. at  the  bottom.  To 
melt  the  raw  material,  a  high  degree  of  heat  was  required,  and,  to  pro- 
duce and  maintain  it,  air  heated  in  hot  blast  stoves  was  pumped  into 
the  furnace  by  powerful  blowing  engines  through  tuyeres.  This  pro- 
cess produced  intense  heat  within  the  furnace,  and  a  strong  pressure 
upon  its  walls.  To  keep  the  walls  cool,  some  200  copper  water 
blocks  were  inserted  in  the  walls  in  the  lower  part  of  the  furnace, 
and  formed  a  part  thereof.  Water  was  conducted  into  these  water 
blocks  through  pipes  from  a  tank  which  was  kept  full  of  water 
pumped  from  the  Ohio  river.  At  the  bottom  of  the  tank,  there  was 
a  perforated  cylinder,  which  acted  as  a  strainer,  and  around  it  a  steel 
brush  worked  up  and  down  to  keep  it  free  from  mud  and  debris. 
To  keep  the  blocks  cool,  the  water  had  to  be  kept  in  constant  circu- 
lation, and  for  this  purpose  had  to  be  kept  clear  of  any  substance 
which  would  clog  the  smaller  pipes  through  which  it  entered  the 
blocks.  A  water  tender  looked  after  the  circulation  of  the  water, 
and  a  plumber  was  provided  to  make  necessary  repairs.  A  stoppage 
of  the  water  while  the  blast  was  on  would  soon  result  in  the  melting 
of  the  inside  ends  of  the  blocks,  and  a  consequent  weakening  of  the 
walls. 
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The  process  of  drawing  off  the  melted  iron  at  the  bottom  of  the 
furnace  through  the  tapping  hole  was  called  a  "cast,"  and  a  cast  was 
made  every  three  hours.  After  casting,  the  blast  was  shut  off  until 
the  tapping  hole  could  be  closed,  when  it  was  put  on  again.  In  the 
operation  of  the  furnace,  it  was  of  great  importance  to  keep  the  blast 
on  as  steadily  as  possible.  The  shutting  off  of  the  blast  for  any  con- 
siderable time  was  liable  to  chill  the  furnace  and  cause  serious  trouble 
and  expense.  For  this  reason,  it  was  usual  to  remove  a  leaking 
water  block  directly  after  a  cast,  and  while  the  blast  was  shut  off; 
and,  in  order  to  save  time,  the  packing  about  the  block  to  a  safe 
depth  was  dug  away  in  advance,  so  that  the  block  might  be  promptly 
pulled  out  when  the  blast  was  shut  oflF. 

Aside  from  the  superintendent,  who  had  complete  charge,  the  men 
working  at  the  furnace  were  called  the  "fumacemen,"  and  consisted 
of  a  turn  foreman,  who  represented  the  superintendent  in  his  ab- 
sence,  the  stove  tender,  first  and  second  helper,  cinder  snapper,  scrap* 
per,  water  tender,  and  plumber.  They  were  divided  into  two  gangs, 
the  day  turn  being  in  charge  of  the  superintendent;  and  the  night, 
of  the  turn  foreman.  No  one  except  the  superintendent  had  authority 
to  remove  a  water  block.  The  work  of  removing  a  block  was  usually 
done  by  some  of  these  men  under  the  direction  and  supervision  of 
the  superintendent,  or,  in  his  absence  the  turn  foreman. 

The  plaintiff  below  charged  in  his  amended  petition  that,  while  the 
furnace  was  still  in  blast,  the  defendant  below  negligently  and  care- 
lessly caused  the  brick,  mortar,  and  fire  clay  to  be  dug  away  from 
immediately  around  one  of  the  water  blocks,  so  as  dangerously  to 
weaken  the  same,  and,  while  it  was  in  this  weakened  condition,  care- 
lessly and  negligently  permitted  and  caused  the  water  pipes  feeding 
the  water  block  with  water  to  become  so  out  of  repair  and  discon- 
nected as  not  to  feed  the  water  block  properly  with  water,  and  neg- 
ligently and  carelessly  continued  to  operate  the  furnace,  and  to  force 
air  by  means  of  the  engines  through  the  furnace,  while  the  water 
block  was  in  the  condition  mentioned,  and  by  such  negligence  caused 
the  water  block  to  be  violently  forced  from  the  wall  of  the  furnace, 
whereby  the  molten  metal  and  flame  in  the  furnace  were  forced  out 
of  the  opening  thus  negligently  made,  and  against  the  body  of  the 
plaintiff,  burning  him,  etc. 

The  answer  of  the  company  denied  all  negligence,  alleged  that  the 
furnace  was  being  operated  in  the  customary  and  usual  way  when  the 
water  block  was  forced  from  the  wall,  and  averred  that  the  plaintiff  was 
injured  because  he  was  not  at  his  post  of  duty.  It  may  be  remarked 
that  this  defense — that  the  plaintiff  below  was  not  at  his  post  of 
duty  when,  hurt — ^was  abandoned  on  the  trial,  the  testimony  showing 
conclusively  that  he  was  in  the  discharge  of  his  duties  when  injured. 

Upon  the  trial,  testimony  was  introduced  tending  to  establish  the 
following  facts:  Harry  Thomas  was  the  superintendent  of  the  fur- 
nace, in  full  charge  of  its  operations,  with  authority  to  employ  and 
discharge  men,  and  order  and  supervise  repairs.  Next  to  him  was 
the  turn  boss  or  foreman.  The  superintendent  was  the  only  one 
who  had  power  to  order  the  removal  of  a  water  block.  Between 
4  and  5  o'clock  on  the  evening  of  January  23,  1901,  it  was  discovered 
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that  one  of  the  blocks  was  leaking,  and  Thomas  gave  orders  that 
preparations  be  made  to  remove  it.  About  6  o'clock,  the  turn  boss, 
Dunn,  then  in  charge  of  the  night  turn,  gave  directions  to  dig  around 
the  water  block  and  get  ready  to  take  it  out.  Accordingly  the  pack- 
ing about  the  block  was  removed  to  the  depth  of  g  or  lo  inches. 
This  work  was  completed  between  lo  and  1 1  o'clock  that  night.  The 
cast  was  made  at  12  o'clock,  another  at  3  a.  m.,  another  at  6  a.  m. ; 
and  between  7  and  8  o'clock  the  superintendent,  who  had  been  off 
during  the  night  turn,  returned  to  the  furnace.  It  had  been  the  in- 
tention to  remove  the  block  on  the  9  o'clock  cast,  the  morning  of 
January  24th,  but  Chissholm,  the  plumber,  notified  Thomas,  when  he 
reached  the  furnace,  that  it  had  developed  at  different  water  blocks 
that  the  water  was  not  running  as  freely  as  it  should,  owing  to  the 
fact  that  the  steel  brush  had  become  disconnected,  and  the  strainer 
was  more  or  less  clogged.  In  view  of  this,  Thomas  directed  that  the 
removal  of  the  water  block  should  be  postponed  until  the  12  o'clock 
cast,  so  that  an  additional  plumber  might  be  ready  to  repair  the  steel 
brush  at  the  same  time  the  leaking  water  block  was  removed.  The 
postponement  was  to  save  time — to  enable  both  things  to  be  done 
while  the  blast  was  off.  At  noon  all  was  ready  to  remove  the  water 
block  and  repair  the  steel  bru^h.  But  while  the  blast  was  still  on, 
and  certain  workmen  were  preparing  to  apply  the  pressure  to  pull 
the  block,  it  was  suddenly  forced  out  of  the  wall  by  the  pressure  in- 
side. Through  the  hole  thus  made,  molten  iron,  cinder,  and  flame 
were  discharged,  killing  one  of  the  workmen,  and  badly  burning  the 
plaintiff,  Lowe.  While  Lowe  was  a  stove  tender,  and  usually  em- 
ployed at  the  hot  blast  stoves,  it  appears  that  he  was  frequently  used 
by  the  superintendent  to  "catch  the  test" ;  that  is,  to  catch  at  the  tap- 
ping hole  a  small  amount  of  the  cast  to  be  used  for  testing  purposes. 
He  had  done  this,  and  was  standing  near  the  superintendent.  The 
workmen  were  getting  ready  to  pull  the  block,  and  the  blast  was 
still  on.  The  attention  of  the  superintendent  was  called  to  the  fact 
that  the  block  was  hot ;  that  blazing  gas  was  issuing  from  around  it. 
So  he  directed  Lowe  to  go  to  the  cord  used  to  shut  off  the  blast, 
and  be  ready  to  pull  it  when  he  gave  the  signal.  Lowe  had  taken  a 
couple  of  steps  towards  the  cord  when  the  block  gave  way.  An  ex- 
amination of  the  block  showed  that  its  inside  end  had  been  melted 
oft*.  There  was  testimony  tending  to  show  that  the  stoppage  of  the 
water  caused  the  melting  of  the  block,  and  softening  of  the  packing 
left  about  it,  and  that  the  block  was  forced  from  the  wall  because  the 
blast  was  left  on  while  it  was  in  this  weakened  condition. 

While  there  are  a  number  of  assignments  of  error,  based  upon 
the  denial  of  the  motion  to  direct  a  verdict  for  the  defendant,  the  re- 
fusal to  give  certain  charges  requested,  and  the  charge  as  given, 
there  is  really  but  one  question,  namely,  whether  the  court  was  war- 
ranted in  submitting  to  the  jury  the  question  whether  the  negligence 
which  caused  the  injury  was  that  of  the  master,  in  failing  to  provide 
and  maintain  a  reasonably  safe  place  in  which  to  work,  and  reason- 
ably safe  appliances  with  which  to  work,  or  whether  it  was  that  of 
a  fellow  servant  in  the  use  of  appliances  provided  by  the  master  for 
doing  the  ordinary  work  of  the  employment. 
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The  court,  after  stating  the  claims  of  the  defendant,  and  defining 
the  rules  of  law  both  with  respect  to  the  duty  of  the  master  to  the 
servant,  and  his  exemption  from  liability  for  an  injury  to  one  servant 
through  the  negligence  of  a  fellow  servant,  gave  the  following  in- 
struction : 

"If  the  Jury  be  of  the  opinion  that  the  defendant  was  negligent  in  not  re- 
moving the  obstructions  that  prevented  proper  water  supply,  and  If  they  find 
that  the  defendant  was  guilty  of  negligence  in  continuing  the  operation  of  the 
furnace  after  the  packing  about  the  block  had  been  removed,  yet,  if  these  acts 
of  negligence  failed  to  cause  the  block  to  be  driven  out  with  force,  suddenly, 
turning  this  molten  mass  upon  the  men  employed  around  about  it — if  those 
acts  of  negligence  did  not  cause  that  result,  but  if  it  was  due  to  some  other 
cause— then  the  plaintiff  will  not  be  entitled  to  recover,  because  he  must  not 
only  show  the  acts  of  negligence  which  he  has  claimed,  but  he  must  show 
that  they  caused  the  injury  of  which  he  complains.  Now,  the  defendant  says 
that  this  block  was  driven  from  its  place  by  an  explosion  within  the  block, 
caused  by  cold  water  being  suddenly  turned  in  when  it  was  in  a  superheated 
condition,  causing  the  steam  and  the  gases  to  explode  and  drive  it  out.  Now, 
if  that  be  true — if  it  was  driven  out  by  an  explosion  from  within  the  block- 
then  the  plaintiff's  case  fails,  because  there  is  no  evidence  here  to  show  that 
that  condition  arose  through  any  negligence  on  the  part  of  tlie  defendant, 
because  *it  was  a  necessary  condition  to  the  explosion,  as  claimed  by  the  de- 
fendant, that  cold  water  should  have  been  poured  into  it  when  it  was  in  that 
superheated  condition.  If  it  was  poured  into,  as  claimed,  I  do  not  think  there 
is  apy  evidence  here  tending  to  charge  the  defendant  with  fault  because  of 
it;  but,  if  the  evidence  fails  to  support  the  defendant's  view  of  the  case, 
then  the  jury  must  determine  whether  the  block  was  forced  out  by  the 
pressure  from  within,  because  of  the  weakened  condition  in  which  It  was 
left  by  the  removal  of  the  packing,  and  because  of  the  condition  which  was 
created  there  by  the  failure  of  the  water  supply.  It  Is  said  that  the  packing 
that  was  left  there  was  softened  by  the  heating  of  the  block,  due  to  the 
failure  of  the  water  supply,  and  that  that,  and  this  weakened  condition  by 
the  removal  of  the  eight  or  ten  inches  of  packing,  brought  it  into  a  condition 
where  the  force  within — and  the  strength  of  that  force  has  been  put  before 
you— removed  the  block;  ejected  It  from  the  wall  a  short  distance  upon  the 
platform,  I  believe;  and  if  you  find  that  the  block  was  forced  from  the  wall 
by  the  pressure  from  within,  owing  to  the  weakened  condition  brought  about 
by  the  removal  of  the  packing,  and  the  failure  of  the  water  supply,  bringing 
it  into  a  heated  condition,  that  tended,  as  it  Is  claimed,  to  soften  the  re- 
mainder of  the  packing  there,  then  you  will  be  warranted  and  required  to 
find  in  favor  of  the  plaintiff;  that  is —  I  presume  the  jury  follow  jne,  but, 
out  of  an  abundance  of  caution,  perhaps  I  ought  to  say. that  if  the  failure 
of  the  water  supply  was  an  act  of  jiegligence,*  as  I  have  already  defined  negli- 
gence to  you,  and  If  leaving  the  block  in  the  unpacked  condition  during  the 
length  of  time  that  elapsed,  up  to  the  time  of  the  cast  at  12  o'clock  the  next 
day — if  those  were  acts  of  negligence  upon  the  part  of  the  defendant,  and  if 
they  caused  this  forcing  of  this  block  from  the  wall,  then  the  plaintiff's  case 
Is  made  out,  and  you  should  return  a  verdict  In  his  favor,  and  allow  him 
such  damages  as,  In  your  judgment,  may  be  sufficient  to  compensate  him  for 
the  Injuries  sustained." 

•  We  think  the  questions  raised  in  the  case  were  fairly  and  properly 
submitted  to  the  jury. 

The  rule  that  a  servant  assumes  the  ordinary  risks  of  the  employ- 
ment, and  that  the  master  is  not  liable  for  an  injury  to  one  servant 
resulting  from  the  negHgence  of  a  fellow  servant,  has  its  limitations ; 
and  one  is  that  a  servant  does  not  assume  the  risks  resulting  from  a 
breach  of  the  duty  of  the  master  to  his  servants.  The  master  owes 
the  servant  the  dyty  of  providing  a  reasonably  safe  place  in  which  to 
work,  and  reasonably  safe  appliances  with  which  to  work.     This  is  a 
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direct  and  absolute  obligation.  The  master  cannot  escape  it  by  in- 
trusting its  performance  to  an  agent  or  servant.  Such  agent  or  serv- 
ant, although  working  side  by  side  with  a  servant  injured  through  his 
negligence,  is  not  regarded  as  a  fellow  servant,  but  as  a  representative 
of  the  master,  for  whose  acts  the  master  is  responsible.  All  the 
cases  recognize  this  qualification  or  limitation  of  the  general  rule. 
Thus,  in  B.  &  O.  R.  Co.  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914,  37 
L.  Ed.  772^  relied  on  by  the  plaintiff  in  error,  in  which  it  was  held 
that  an  engineer,  through  whose  negligence  a  fireman  was  injured, 
was  a  fellow  servant,  and  the  company  not  responsible,  Mr.  Justice 
Brewer,  speaking  for  the  court,  said  (page  386,  149  U.  S.,  page  921, 
13  Sup.  Ct,  37  L.  Ed.  772): 

"It  Is  the  master  who  is  to  provide  the  place  and  tools  and  machineryf  and» 
when  he  employs  one  to  enter  Into  his  service,  he  impliedly  says  to  him  that 
there  is  no  other  danger  in  the  place,  the  tools,  and  the  machinery,  than  such 
as  is  obvious  and  necessary.  •  •  •  The  employ^  has  the  right  to  look  to 
the  master  for  the  discharge  of  that  duty,  and  if  the  master,  instead  of  dis- 
charging it  himself,  sees  fit  to  have  it  attended  to  by  others,  that  does  not 
change  the  measure  of  the  obligation  to  the  employ^,  or  the  latter's  right  to 
Insist  that  reasonable  precaution  shall  be  taken  to  secure  safety  In  these  re- 
spects." 

In  Central  R.  Co.  v.  Keegan,  160  U.  S.  259,  16  Sup.  Ct  269,  40  L. 
Ed.  418,  the  court,  speaking  by  Mr.  Justice  White,  said  respecting  the 
holding  in  .the  Baugh  Case  (page  264,  160  U.  S.,  page  270,  16  Sup.  Ct, 
40  L.  Ed.  418) : 

"It  was  laid  down  that  the  rightful  test  to  determine  whether  the  negli- 
gence complained  of  was  the  ordinary  risk  of  the  employment  was  whether 
the  negligent  act  constituted  a  breach  of  positive  duty  owing  by  the  master, 
such  as  that  of  taking  fair  and  reasonable  precautions  to  surround  his  em- 
ploy6  with  fit  and  careful  co-workers,  and  furnishing  to  such  employ^  a  rea- 
sonably safe  place  to  work,  and  reasonably  safe  tools  and  machinery  with 
which  to  do  the  work;  thus  making  the  question  of  liability  of  the  employer 
for  the  injury  to  his  employ^  turn  rather  on  the  character  of  the  alleged 
negligent  act  than  on  the  relations  of  the  employes  to  each  other.** 

In  the  recent  case  of  Smith  v.  Erie  R.  Co.,  67  N.  J.  Law,  636,  52 
Atl.  634,  59  L.  R.  A.  302,  in  which  the  company  was  held  responsible 
for  an  injury  to  a  brakeman  resulting  from  the  derailment  of  a  car 
caused  by  the  track  being  out  of  repair,  the  New  Jersey  authorities 
are  examined,  and  the  rule  in  that  ^tate  declared  to  be  the  same  as  that 
laid  down  by  the  Supreme  Court  of  the  United  States ;  the  test  being 
(page  646,  67  N.  J.  Law,  page  637,  52  Atl.,  59  L.  R.  A.  302)— 

''Whether  the  negligent  servant  was  in  the  performance  of  work  which  the 
'  law  imposes  as  a  positive  duty  upon  the  master,  by  way  of  preparation  for 
the  general  employment,  or  whether,  on  the  other  hand,  such  negligent  serv- 
ant was  at  the  time  in  the  performance  of  some  duty  incidental  to  the  gen- 
eral employment  itself.  In  the  former  case  the  master  is  liable;  in  the  latter 
case,  not.  It  is  the  master's  duty  to  exercise  reasonable  care  in  furnishing 
those  things  which  go  to  make  up  the  plant  and  appliances,  so  as  to  have 
them  at  the  outset  reasonably  safe  for  the  work  of  the  servants  who  are  en- 
gaged in  the  general  employment,  and,  further,  to  exercise  reasonable  care, 
by  means  of  inspections,  and  repairs  when  needed,  to  keep  the  plant  and  ap- 
pliances reasonably  safe." 

Akin  to  the  New  Jersey  case  are  the  cases  of  Calvo  v.  Charlotte,  etc., 
R.  Co.,  23  S.  C.  526,  55  Am.  Rep.  28,  a  South  Carolina  case,  and 


Digitized  by  VjOOQIC 


NATIONAL  STEEL  CO.  V.  LOWE. 


233 


Moon's  Adm'r  v.  Richmond,  etc.,  R.  Co.,  8  Va.  Law  J.  540,  a  Virginia 
case,  cited  by  Judge  (now  Mr.  Justice)  Brewer  in  Howard  v.  Denver  Ry. 
Co.  (C.  C.)  26  Fed.  837,  in  one  of  which  a  locomotive  engineer,  and  in 
the  other  a  brakeman,  was  injured  by  the  negligence  of  sectionmen  en- 
gaged in  repairing  the  track.  In  each  it  was  held  that  the  section- 
men,  being  engaged  in  the  discharge  of  the  duty  of  the  master  to  pro- 
vide a  safe  and  suitable  place  for  the  employes  to  work  in  and  on,  could 
not  be  regarded  as  fellow  servants,  within  the  rule  exempting  the 
master  from  liability  for  their  negligence. 

And  so  is  the  case  of  Davis  v.  Central  Vermont  R.  Co.,  55  Vt.  84, 
45  Am.  Rep.  590,  in  which  the  company  was  held  responsible  for  the 
negligence  of  its  bridge  builder  in  constructing,  and  its  roadmaster  in 
repairing,  a  culvert,  which  washed  out,  derailing  a  train  and  killing  a 
fireman.    The  court  said: 

'•The  bridge  builder  and  roadmaster,  while  inspecting  and  caring  for  the 
defectively  constructed  culvert,  were  performing  a  duty  which,  as  between 
the  intestate  and  defendant,  it  was.  the  duty  of  the  defendant  to  perform. 
Their  negligence  therein  was  the  negligence  of  the  defendant" 

It  was  the  duty  of  the  defendant  below  to  provide  its  employes  about 
this  furnace  a  reasonably  safe  place  in  which  to  work,  and  to  keep  it 
so,  and  reasonably  safe  appliances  with  which  to  work,  and  to  keep 
them  so.  If  the  plaintiff  below,  while  engaged  in  the  discharge  of 
his  duty,  and  without  fault  on  his  part,  had  been  injured  through  the 
falling  of  a  part  of  the  roof  of  the  casting  house,  caused  by  a  defect  to 
which  the  superintendent's  attention  had  been  called,  but  which  he 
neglected  to  repair,  it  would  hardly  be  contended  that  the  company 
would  not  be  responsible ;  and  this  would  be  true  although  there  were 
workmen  at  the  furnace,  whose  duty  it  was  to  make  repairs  when  di- 
rected by  the  superintendent.  And  so,  if  one  of  the  hot  blast  stoves 
had  become  defective,  and  the  superintendent  neglected  to  repair  it, 
although  his  attention  was  called  to  it,  and  the  company  continued 
to  operate  it,  and  as  a  result  there  was  an  accident,  and  Lowe  was  hurt 
while  in  the  discharge  of  his  duty  and  without  fault  upon  his  part,  un- 
doubtedly the  company  would  be  liable. 

There  is  no  essential  difference  between  these  illustrations  and  the 
case  presented.  In  one  sense,  the  furnace  was  a  part  of  the  place  in 
which  Lowe  had  to  work,  and  in  another  it  was  a  part  of  the  appliances 
with  which  he  had  to  work.  The  company  owed  its  employes  about 
the  furnace  the  duty  of  making  and  keeping  the  furnace  reasonably 
safe  in  both  respects.  It  failed  in  its  duty  if  it  began  to  operate  a  fur- 
nace not  reasonably  safe,  and  it  equally  failed  in  its  duty  if  it  continued 
to  operate  a  furnace  which  had  ceased  to  be  reasonably  safe.  It  had 
no  right  to  put  the  blast  on  until  the  walls  of  the  furnace  were  rea- 
sonably secure,  or  to  keep  it  on  after  they  had  ceased  to  be  reasonably 
secure. 

The  plaintiff  in  error  submits  that  the  removal  of  a  water  block  was 
part  of  the  ordinary  work  of  operating  the  furnace,  and  the  risks  at- 
tending such  removal  must  therefore  be  regarded  as  the  risks  of  the 
employment,  and  the  men  intrusted  with  the  work  of  removal  as  fel- 
low servants.  Certainly  the  testimony  fails  to  show  that  the  removal 
of  a  water  block  was  a  matter  of  frequent  occurrence.    Lowe's  testi- 
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mony,  undisputed  upon  the  point,  was  that  this  was  the  first  block  or- 
dered or  attempted  to  be  removed  on  his  turn ;  and  in  this  case  the 
work  of  preparing  the  block  for  removal  was  not  done  by  men  em- 
ployed about  Furnace  No.  2,  but  by  certain  workmen  of  Furnace  No. 
I,  then  out  of  blast.  They  were  called  in  by  the  superintendent,  who 
ordered  the  removal  of  the  water  block.  But  passing  these  things, 
which  are  of  Httle  moment,  the  work  of  repairing  the  place  or  plant, 
and  keeping  it  safe,  is  none  the  less  the  master's  because  it  must  be 
done  while  the  plant  is  being  operated,  or  by  the  regular  workmen  un- 
der employment  of  the  company.  Every  plant  of  magnitude  must  be 
kept  in  operation,  and  yet  at  the  same  time  be  kept  in  repair.  It  is 
true  with  regard  to  a  roadbed  and  the  rolling  stock  of  a  railroad. 
Other  instances  will  suggest  themselves.  Nevertheless  the  work  of 
keeping  the  plant  in  safe  condition  is  that  for  which  the  master  is  di- 
rectly responsible,  no  matter  who  does  it. 

It  was  the  contention  of  the  defendant  below  that,  in  the  operation 
of  this  furnace,  it  was  customary  for  the  furnaccmen  to  remove  a 
water  block.  On  the  other  hand,  the  plaintiff  below  insisted  that  the 
furnacemen  had  no  authority  to  remove  a  water  block,  except  by  di- 
rection of  the  superintendent,  or,  in  his  absence,  the  turn  foreman. 
The  duty  of  keeping  the  walls  of  the  furnace  reasonably  safe  being  the 
master's  duty,  it  made  no  difference  to  whom  the  work  of  repair  was 
intrusted — whether  to  the  superintendent,  as  the  immediate  repre- 
sentative of  the  company,  or  to  the  superintendent  in  connection  with 
the  furnacemen  engaged  in  the  operation  of  the  furnace.  In  either 
event,  the  work  of  repairing  the  furnace  and  keeping  it  in  reasonably 
safe  condition  would  be  the  master's  work ;  and  it  would  remain  the 
master's  work,  whether  done  by  servants  who  did  nothing  else,  or  by 
servants  whose  time  for  the  most  part  was  given  to  the  business  of 
operating  the  furnace.  The  repairing  of  a  defective  boiler  might  be 
intrusted  to  the  engineer  who  ordinarily  operated  it,  or  to  a  mechanic 
whose  whole  time  was  given  to  repair  work.  But  whether  done  by 
one  or  the  other,  if  negligently  done,  and  the  boiler  remained  in  a 
defective  condition,  the  master  would  be  responsible  for  any  resulting 
injury  to  an  employe. 

The  negligence,  charged  and  submitted  to  the  jury  was  not  that  of 
the  workmen  engaged  in  taking  out  the  water  block,  but  that  of  the 
superintendent,  who,  with  knowledge  of  its  weakened  condition  and 
of  the  defective  working  of  the  water  supply,  continued  the  operation 
of  the  furnace,  instead  of  shutting  off  the  blast.  One  of  the  defenses 
was  that  the  water  block  had  been  forced  out  by  an  explosion  due 
to  the  careless  introduction  of  water  into  the  block  when  red  hot,  but 
the  finding  of  the  jury  was  that  this  theory  was  not  sustained  by  the 
proof.  The  jury  necessarily  found  that  the  accident  resulted  from 
the  company's  negligence  in  continuing  to  operate  the  furnace  when 
the  condition  of  the  water  block  had  become  so  dangerous  as  to  de- 
mand the  shutting  off  of  the  blast. 

Somewhat  similar  was  the  situation  disclosed  in  the  case  of  Illinois 
Steel  Company  v.  McFadden,  196  111.  344,  63  N.  E.  671,  89  Am.  St. 
Rep.  319,  where  a  furnaceman  was  injured  by  the  blowing  out  of  a 
water  block  or  bosh  plate  which  they  were  attempting  to  remove  with 
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the  blast  on.  It  was  urged  in  that  case,  as  in  this,  that  the  injury  was 
due  to  the  negligence  of  a  fellow  servant  engaged  in  removing  the 
block,  in  not  reporting  to  the  superintendent  that  the  block  was  danger- 
ously loose.  But  the  court  held  that  the  injury  resulted  from  the  negli- 
gence of  the  superintendent  in  directing  the  plate  to  be  removed  while 
the  blast  was  on,  and  that  in  making  this  order  the  superintendent  rep- 
resented the  company.  Now,  in  the  present  case,  in  directing  that 
the  removal  oif  the  water  block  be  postponed  until  the  12  o'clock  cast, 
when  both  the  steel  brush  and  water  block  could  be  repaired  at  the 
same  time,  the  superintendent  represented  the  company,  which,  under 
the  instruction  of  the  court  below,  was  properly  held  responsible  for 
his  action. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


<127  Fed.  319.) 

THE  H.  B.  MOORE,  JR. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  21,  1903.) 

No.  40. 

1.  C0LLI8ION— Insufficient  Mooring — Contributory  Fault. 

A  water  boat  made  fast  to  the  side  of  a  yacht  moored  In  North  river 
to  supply  her  with  water  at  a  time  when,  owing  to  the  ebb  tide  and 
floating  ice,  there  was  more  than  ordinary  danger.  Through  the  insuffi- 
ciency of  her  lines  and  the  negligence  of  her  master  in  leaving  her,  she 
broke  away,  and-  was  carried  astern  by  the  tide,  and  struck  and  injured 
the  yacht* s  launch,  which  hung  in  davits  about  five  feet  outboard.  The 
owner  of  the  yacht  was  on  board,  and  observed  and  spoke  of  the  light- 
ness of  the  water  boat's  lines  to  hold  her  under  the  existing  conditions, 
but  went  below  without  moving  the  launch,  which  hung  a  short  distance 
astern  of  the  water  boat,  and  which  could  readily  have  been  swung  In- 
ward out  of  danger.  Held,  that  he  was  chargeable  with  negligence  con- 
tributing to  the  injury,  which  required  a  division  of  the  resulting  dam- 
ages. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

See  116  Fed.  84. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  United 
States  District  Court  for  the  Eastern  District  of  New  York  in  favor 
of  libelant,  entered  in  an  action  brought  to  recover  damages  sustained 
by  him  by  reason  of  the  negligence  of  the  water  boat  Moore. 

Le  Roy  H.  Gove,  for  appellant. 
Herbert  Green,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  opinion  of  the  district  judge  accurately  states 
the  facts  attending  the  collision  in  question,  and  discusses  the  evi- 
dence'on  which  the  conclusion  was  reached  that  the  ]\Ioore  was  in 
fault.  It  is  unnecessary  to  add  anything  to  said  opinion,  and  we  con- 
cur in  said  conclusion  for  the  reasons  stated  by  the  district  judge. 

The  single  question  to  be  considered  on  this  appeal  is  the  one  raised 
in  the  answer,  but  not  considered  in  the  opinion  of  the  district  judge, 
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as  to  the  negligence  of  the  yacht  in  placing  its  launch  so  that  it 
projected  beyond  the  side  of  the  yacht.  The  launch  was  about  30 
feet  long  and  5  feet  beam,  and  was  suspended  from  the  yacht's  davits 
about  5  feet  outboard  on  the  port  side  and  about  150  feet  or  160  feet 
aft  of  the  yachf's  stem.  The  stem  of  the  water  boat,  after  it  had  made 
fast  to  the  yacht,  was  80  or  100  feet  forward  of  the  forward  end  of 
the  launch.  The  collision  occurred  on  January  5,  1899.  The  yacht 
was  in  winter  quarters,  and  out  of  commission  or  service,  not  hav- 
ing been  used  since  October.  When  the  water  boat  broke  away  un- 
der the  pressure  of  the  ebb  tide  and  floating  ice,  her  upper  works 
collided  with  the  launch.  Had  the  latter  not  been  hanging'  outboard, 
no  damage  would  have  resulted  from  the  breaking  of  the  lines,  ex- 
cept possibly  some  trivial  scratching  of  the  yacht's  paint.  Watt,  the 
owner,  was  present  when  the  water  boat  made  fast.  He  testified  that 
he  noticed  the  line  looked  chafed,  and  that  he  said  to  her  captain: 
"I  think  your  line  is  very  light.  You  have  got  quite  an  ebb  tide  and 
a  good  deal  of  ice  here  in  the  river ;"  that  when  the  captain  said  he 
thought  it  would  hold,  he  (Watt)  replied :  "  'All  right,  you  are  boss 
of  the  job,'  or  some  such  word;"  and  that  thereupon  he  went  below. 
By  his  own  admission,  therefore,  he  had  reason  to  believe  the  lines 
were  insufficient.  He  knew  his  launch  was  hanging  outboard,  where, 
in  the  event  of  the  lines  parting,  she  would  in  all  probability  be  struck 
as  the  water  boat  swept  down  with  the  tide.  It  was  a  trifling  matter 
to  swing  the  launch  inboard,  and  in  neglecting  to  have  that  done 
when  he  was  warned  of  impending  peril  we  are  clearly  of  the  opinion 
that  he  did  not  exercise  the  caution  of  an  ordinarily  prudent  man. 
His  negligence  in  failing  to  secure  the  launch  contributed  to  the  col- 
lision, and  was  a  fault  which  should  require  a  division  of  the  result- 
ing damages. 

The  decree  of  the  District  Court  is  reversed,  with  costs,  and  the 
c^use  remanded,  with  instructions  to  enter  a  decree  in  conformity  with 
this  opinion". 

(127  Fed.  544.) 

DALTON  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    January  5.  1904.) 

No.  978. 

1.  UsiiVG  Mails  to  Defraud— I wdictment—Descbiption  of  Offens*. 

An  Indictment  under  Rev.  St  §  5480  [U.  S.  Cornp.  St.  1901,  p.  SOOfil,  for 
using  the  mails  for  the  purpose  of  effecting  a  fraud,  must  not  only  charge 
the  devising  of  a  scheme  or  artiflce  to  defraud,  to  be  effected  by  using  the 
malls,  but  must  set  out  the  facts  which  constitute  the  specific  scheme  or 
artifice  so  devised  by  defendant ;  and  this  must  be  done  by  direct  and  posi- 
tive averment,  and  not  inferentially. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

The  plaintiff  in  error  was  convicted  and  sentenced  to  imprisonment  at  hard 
labor  at  the  penitentiary  at  Joliet  for  a  period  of  two  years,  upon  an  Indict- 
ment found  in  the  District  Court,  charging  him  with  using  the  mails  for  the 
purpose  of  effecting  a  fraud,  under  section  5480,  Rev.  St.  [U.  S.  Comp.  St  1901, 
p.  3G96].    The  indictment  charges  that  Dalton,  with  one  Louis  E.  Ogle,  •*had 

•I  1.  See  Post  Office,  vol.  40,  Cent.  Dig.  §  72. 
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devised  a  scheme  and  artifice  to  defraud  a  class  of  persons  then  resident 
within  the  said  United  States,  not  capable  of  being  resolved  Into  individuals, 
and  not  capable,  by  reason  of  their  great  number,  and  by  reason  of  a  want  of 
information  on  the  part  of  the  said  grand  jurors,  of  being  all  named  In  this 
Indictment,  that  is  to  say,  such  of  the  persons,  being  publishers  of  newspapers, 
respectively.  In  divers  towns  and  cities  of  the  said  United  States,  as  should 
accept  for  publication,  and  publish  in  their  respective  newspapers  (and  this  on 
credit  by  reason  of  their  supposing  the  same  to  have  been  sent  to  them*  by  a 
bona  fide  advertising  agency),  a  certain  advertisement  [of  which  a  fac  simile 
Is  given],  which  would  be  sent  to  those  persons,  respectively,  by  them,  the  said 
John  H.  Dalton  and  Louis  E.  Ogle,  advertising  the  business  of  a  concern  called 
the  International  Aural  Clinic,  In  which  they,  the  said  John  H.  Dalton  and 
Louis  E.  Ogle,  were  themselves  Interested  as  owners,  whereas,  in  truth  and  In 
fact,  the  Independent  Advertising  Agency  aforesaid  was  not  a  bona  fide  adver- 
tising agency  at  all,  but  was  a  fictitious  and  fraudulent  concern  contrived  for 
the  purpose  of  Imposing  upon  the  persons  so  to  be  defrauded,  and  inducing 
them  to  accept  and  publish  the  said  advertisement  on  credit,  as  they  might 
well  do,  according  to  the  custom  of  such  publishers,  for  an  advertising  agency, 
when  they  would  not  do  so  for  an  advertiser ;  and  whereas.  In  truth  and  in 
fact,  the  said  John  H.  Dalton  and  Louis  E.  Ogle,  when  so  devising  the  said 
scheme  and  artifice  to  defraud,  and  committing  the  offenses  hereinafter  men- 
tioned. Intended  not  to  pay  any  of  the  said  persons  for  the  publication  of  the 
said  advertisement,  and  intended  to  accept  the  benefit  of  that  advertisement  to 
their  said  International  Aural  Clinic,  without  paying  anything  for  the  same, 
either  as  the  Independent  Advertising  Agency  or  as  the  International  Aural 
Clinic,  and  Intended  by  this  means  to  defraud  the  said  persons  of  their  services 
In  that  behalf,  and  of  large  sums  of  money  to  become  due  to  them  therefor.*' 
The  Indictment  further  charges  that  they  intended  to  effect  the  scheme  and 
artifice  by  opening  correspondence  through  the  postal  establishment  of  the 
United  States,  and  that  they,  having  devised  the  said  scheme  and  artifice  to 
defraud,  placed  in  the  post  ofllce  of  the  United  States  at  Chicago  a  certain 
letter.  The  writ  of  error  presents  the  question  of  the  suflaclency  of  the  in- 
dictment 

Wm.  S.  Forrest,  for  plaintiff  in  error. 
S.  H.  Bethea,  U.  S.  Dist.  Atty. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  We 
are  not  without  authoritative  guidance  with  respect  to  the  essentials 
of  an  indictment  under  the  section  of  the  statute  in  question  (section 
5480,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  3696]).  There  must  be  stated 
(i)  a  scheme  to  defraud ;  (2)  intended  to  be  effected  by  means  of  the 
United  States  mails ;  (3)  the  use  of  the  mails  for  that  purpose.  The 
Supreme  Court  of  the  United  States  has  said : 

**As  a  foundation  for  the  charge,  a  scheme  or  artifice  to  defraud  must  be 
stated,  wUch  the  accused  either  devised  or  Intended  to  devise,  with  all  such 
particulars  as  are  essential  to  constitute  the  scheme  or  artifice,  and  to  acquaint 
him  with  what  he  must  meet  on  the  trial.  The  averment  here  Is  that  the 
defendant,  'having  devised  a  scheme  to  defraud  divers  other  persons  to  the 
jurors  unknown,'  Intended  to  effect  the  same  by  Inciting  such  other  persons 
to  communicate  with  him  through  the  post  ofllce,  and  received  a  letter  on  the 
subject  Assuming  that  this  averment  of  'having  devised'  the  scheme  may  be 
taken  as  sufilclently  direct  and  positive,  the  absence  of  all  particulars  of  the 
alleged  scheme  renders  the  count  as  defective  as  would  be  an  indictment  for 
larceny  without  stating  the  property  stolen,  or  Its  owner  or  party  from  whose 
possession  It  was  taken.  ♦  ♦  ♦  Undoubtedly  the  language  of  the  statute 
may  be  used  In  the  general  description  of  an  offense,  but  it  must  be  accom- 
panied with  such  a  statement  of  the  facts  and  circumstances  as  will  Inform  the 
accused  of  the  specific  ofl^ense,  coming  under  the  general  description,  with 
which  he  Is  charged."  United  States  v.  Hess,  124  U.  S.  483,  480,  487,  8  Sup.  Ct 
571,  573,  31  L.  Ed.  510. 
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So,  also,  in  Pettibone  v.  United  Suites,  148  U.  S.  197,  202,  13  Sup. 
Ct.  542,  545,  37  L.  Ed.  419,  it  is  said : 

"The  general  rule  in  reference  to  an  indictment  is  that  all  the  material  facts 
and  circumstances  embraced  in  the  definition  of  the  offense  must  be  stated,  and 
that,  if  any  essential  element  of  the  crime  is  omitted,  such  omission  cannot  be 
supplied  by  intendment  or  implication.  The  charge  must  be  made  directly,  and 
not  inferentially  or  by  way  of  recital.  United  States  v.  Hess,  124  U.  S.  483,  48C 
[8  Sup.  Ct.  571,  31  L.  Ed.  51G].  And  in  United  States  v.  Britton.  108  U.  S.  199 
[2  Sup.  Ct.  531,  27  L.  Ed.  (598],  it  was  held,  in  an  indictment  for  conspiracy 
under  section  5440  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  3676],  that 
the  conspiracy  must  be  sufficiently  charged,  and  cannot  be  aided  by  averments 
of  acts  done  by  one  or  more  of  the  conspirators  in  furtherance  of  the  object  of 
the  consi!)iracy." 

So,  also,  in  Blitz  v.  United  States,  153  U.  S.  308,  315,  14  Sup.  Ct. 
924,  927,  38  L.  Ed.  725,  it  is  said : 

"The  general  rule  that  an  indictment  for  an  offense  purely  statutory  is  suf- 
ficient, if  it  pursues  substantially  the  words  of  the  statute,  is  subject  to  the 
qualification,  fundamental  in  the  law  of  criminal  procedure.  *that  the  accused 
must  be  apprised  by  the  indictment,  with  reasonable  certainty,  of  the  nature 
of  the  accusation  against  him,  to  the  end  that  he  may  prepare  his  defense,  and 
plead  the  judgment  as  a  bar  to  any  subsequent  prosecution  for  the  same  of- 
fense.* United  States  y.  Simmons,  96  U.  S.  360,  362  [24  L.  Ed.  819] ;  United 
States  V.  Iless,  124  U.  S.  483,  488  [8  Sup.  Ct.  571,  31  L.  Ed.  516].  As  said  in 
United  States  v.  Carll,  105  U.  S.  611,  612  [26  L.  Ed.  1135],  it  is  not  sufficient  to 
set  forth  the  offense  in  the  words  of  the  statute,  'unless  those  words  of  them- 
selves fully,  directly,  and  expressly,  without  any  uncertainty  or  ambiguity,  set 
forth  all  the  elements  necessary  to  constitute  the  offense  Intended  to  be  pun- 
ished.* " 

See,  also,  Ledbetter  v.  United  States,  170  U.  S.  606,  611,  18  Sup. 
Ct.  774,  42  L.  Ed.  1 162 ;  Keck  v.  United  States,  172  U.  S.  434.  437,  19 
Sup.  Ct.  254,  43  L.  Ed.  505 ;  Larkin  v.  United  States,  46  C.  C.  A.  588, 
107  Fed.  697. 

Tested  by  these  principles,  we  are  of  the  opinion  that  the  indictment 
here  is  wholly  insufficient,  in  that  it  fails  utterly  to  allege  the  nature  of 
the  scheme  and  artifice  to  defraud.  It  charges  that  Dalton  and  Ogle, 
under  the  name  of  the  Independent  Advertising  Agency,  had  devised  a 
scheme  and  artifice  to  defraud  a  class  of  persons  not  capable,  by  reason 
of  their  great  number,  and  by  reason  of  a  want  of  information  on 
the  part  of  the  grand  jurors,  of  being  all  named  in  the  indictment; 
''that  is  to  say,  such  of  the  persons,  being  publishers  of  newspapers,  re- 
spectively, in  divers  towns  and  cities  of  the  said  United  States,  as 
should  accept  for  publication,  and  publish  in  their  respective  news- 
papers (and  this  on  credit,  by  reason  of  their  supposing  the  same  to 
have  been  sent  to  them  by  a  bona  fide  advertising  agency),  a  certain 
advertisement,"  of  which  a  fac  simile  is  set  forth.  The  indictment 
proceeds : 

"Which  would  be  sent  to  those  persons,  respectively,  by  them  the  said  John 
H.  Dalton  and  I^ouls  E.  Ogle,  advertising  the  business  of  a  concern  called  the 
International  Aural  Clinic,  in  which  they,  the  said  John  H.  Dalton  and  Louis 
E.  Ogle,  were  themselves  interested  as  owners." 

It^  is  clear  that  this  statement  in  the  indictment  was  intended  to  de- 
scrifie,  and  was  necessary  to  the  definition  of,  the  class  of  persons  in- 
tended to  be  defrauded  in  some  way.  The  allegation  defines  and 
limits  the  class  of  persons.  Only  those  were  included  in  the  class  of 
publishers  to  be  defrauded  who  were  to  publish  the  advertisement  on 
credit,  and  that  by  reason  of  their  supposing  that  the  advertisement 
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was  sent  by  a  bona  fide  advertising  agency.  Thus  far  there  is  a  total 
want  of  information  of  the  character  of  the  scheme  and  artifice  to  de- 
fraud, unless  it  may  be  said  that  the  defendant  is  informed  by  implica- 
tion of  the  essential  elements  of  the  offense.  But  as  ruled  in  the 
authorities  referred  to,  this  is  not  enough.  Every  particular  of  the 
scheme  must  be  directly  and  positively  averred. 

We  then  come  to  the  "whereas"  clause,  which  is  not  an  allegation 
of  a  scheme,  but  a  negation — ^a  denial  of  the  truth  of  preceding  allega- 
tions. This  word  "whereas"  implies  a  recital,  and,  in  general,  cannot  be 
used  in  the  direct  and  positive  averment  of  a  fact.     It  is  thus  defined : 

'*(!)  The  thing  being  so  that ;  considering  that  things  are  so ;  Implying  an 
admission  of  facts,  something  followed  by  a  different  statement,  and  sometimes 
by  inference  of  something  consequent  (2)  While  on  the  contrary ;  the  fact  or 
case  really  being  that ;  when  in  fact'*   Century  Dictionary. 

The  statement  sought  to  be  negatived  by  the  "whereas"  clause  should 
have  been  made  positively  in  the  indictment,  the  purpose  of  the  "where- 
as" clause  being  to  set  forth  the  real  truth  concerning  the  allegations 
supposed  to  have  been  theretofore  averred.  The  difficulty  here  is  that 
the  allegations  thus  denied  are  not  positively  charged  in  the  indictment 
to  be  part  of  the  scheme  to  defraud.  If  it  be  a  denial  of  anything 
averred,  it  is  a  denial  of  the  allegations  of  the  pleader  with  respect 
to  -the  class  of  persons  intended  to  be  defrauded. 

The  indictment  being,  therefore,  wanting  in  direct,  positive,  and  apt 
allegations  touching  the  character  of  the  scheme  to  defraud,  no  offense 
is  set  forth  in  the  indictment;  and  the  judgment  of  conviction  and  sen- 
tence must  therefore  be  reversed,  and  the  cause  remanded. 


(127  Fed.  127.) 

THE  JULIUS  KING  OPTICAL  CO.  v.  BILHOEFER  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  8,  1903.) 

No.  147. 

1   Patents— Infringement— Eyeglasses. 

The  Wells  patent.  No.  412,442,  for  eyeglasses,  in  view  of  the  prior  art, 
must  be  given  a  narrow  construction,  confining  it  to  the  specific  improve- 
ment described,  the  distinguishing  feature  of  which  is  the  use  of  two  or 
more  pads  on  each  side  of  the  nose,  bearing  at  different  points  to  hold 
the  glasses  in  place,  and  is  not  entitled  to  the  benefit  of  equivalents. 
As  so  construed,  it  is  not  infringed  by  the  "Lasso"  nose  pieces  or  guards 
constructed  In  accordance  with  the  Fox  patent  No.  695,681,  which  has  a 
single  pad  on  each  side. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

The  decree  of  the  Circuit  Court  of  the  Urited  States  for  the  South- 
em  District  of  New  York,  reported  in  124  Fed.  521,  sustained,  and  ad- 
judged infringement  of,  claims  4  and  5  of  letters  patent  No.  412,442, 
granted  October  8,  1889,  to  Walter  S.  Wells,  for  an  improvement  in 
eyeglasses.  The  patent  appears  in  full  in  the  opinion  of  the  Circuit 
Court.  Reversed. 
62  C.C.A.— 16 
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W.  C.  Strawbridge,  for  appellants. 
H.  A.  West,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  art  of  holding  eyeglasses  in  position 
by  mechanism  which  clamps  the  nose  of  the  wearer  was  old  at  the  date 
of  the  letters  patent  in  suit.  Devices  embodying  a  great  variety  of 
constructions  for  this  purpose  were  in  existence,  all  of  them  showing 
the  same  general  feature  of  bearing  pieces  on  either  side  of  the  nose. 
Those  which  approximate  most  nearly  to  the  Wells  device  are  shown 
in  the  Fox  patent  of  1884,  the  Meyrowitz  patent  of  1887,  the  Gold- 
bacher  patent  of  1884  and  the  Spencer  patent  of  1884. 

Fox  shows  an  eyeglass  having  a  bow  spring,  and  adjustable  nose- 
pieces  arranged  out  of  the  plane  of  the  lens  frame  and  adapted  to  be 
bent  to  fit  the  nose  of  the  wearer. 

Meyrowitz  describes  and.  shows  an  eyeglass  of  similar  type  having 
a  forwardly  slanting  spring  and  a  pair  of  rearwardly  projecting  nose 
pieces  or  pads  acted  on  by  the  springs.  These  pads  are  mounted  on 
pliable  connections,  and,  like  the  Fox  device,  are  capable  of  adjust- 
ment.   The  Meyrowitz  specification  says : 

**Wlth  the  connections  C,  formed  of  German  silyer  or  like  metal,  as  above 
described,  the  slanting  upper  end,  a,  of  each  may  be  bent  with  the  aid  ^of 
pliers,  80  as  to  vary  the  angle  of  the  spring  to  suit  different  wearers,  as 
Illustrated  by  dotted  lines  in  Fig.  5;  or  they  may  be  bent  laterally,  so  as  to 
render  the  lenses  closer  together  (or  further  apart),  as  illustrated  by  dotted 
linos  in  Fig.  1;  and,  in  like  manner,  the  aims  b,  c,  may  be  bent  so  as  to 
adjust  the  nose  pieces  to  noses  of  different  shapes.  To  facilitate  this  latter, 
each  of  said  arms,  b,  c.  Is  preferably  provided  with  an  incipient  crook,  as  rei)- 
resented,  and  said  arms  may  be  so  bent  in  any  direction  and  independently 
of  each  other,  as  to  move  either  end  of  each  nose  piece  inward  or  outward, 
for  example,  without  disturbing  its  other  end,  as  illustrated  by  dotted  lines 
In  Fig.  4 ;  or  by  bending  one  or  both  arms,  the  nose  pieces  may  be  rendered 
more  nearly  vertical,  as  shown  In  dotted  lines  in  Fig.  5." 

The  Goldbacher  eyeglass  has  a  slotted  U-shaped  nose  spring. 
Apparently  the  bearing  pieces  slant  forwardly  of  the  plane  of  the 
glasses  instead  of  rearwardly,  as  in  the  Fox  and  Meyrowitz  drawings. 
In  other  respects  they  closely  resemble  the  U-shaped  spring  of  the  ap- 
pellants' structure. 

Spencer  shows  arms  pivoted  to  the  upper  inner  edges  of  the  glass 
frames  with  round  bearing  pads  attached  to  the  anns  which  can  be 
adjusted  so  as  to  adapt  themselves  to  the  nose  in  whatever  position 
they  are  placed. 

The  discussion  of  the  prior  art  might  be  indefinitely  extended,  but 
sufficient  has  been  said  to  show  how  extremely  narrow  was  the  field 
for  invention  when  Wells  entered  it  in  1889.  In  such  circumstances 
a  fundamental  patent  for  eyeglasses  of  this  type  was  out  of  the  ques- 
tion and  patentability  was  confined  to  the  specific  improvements  which 
each  inventor  contributed  to  the  art. 

The  contention  that  Wells  was  the  discoverer  of  a  new  scientific 
principle  which  conferred  a  lasting  benefit  upon  the  eyeglass-wearing 
public  by  saving  their  eyes  from  impairment  and  their  noses  from  dis- 
figurement, cannot  be  sustained.    He  was  but  one  of  a  large  number 


Digitized  by  VjOOQIC 


THE  JULIUS  KING  OPTICAL  CO.  V.  BILHOEFER.  243 

of  inventors  and  is  entitled  to  hold  the  specific  improvement  which  he 
has  contributed  to  the  art,  and  that  only.  The  Wells  patent  is  for  an 
eyeglass  and  not  for  a  method  of  adjusting  eyeglasses  to  the  nose 
of  the  wearer.  It  is  for  a  structure  clearly  described  in  the  specifica- 
tions, having  a  number  of  plainly  designated  parts.  As  shown  in  the 
drawings  it  is  a  complicated  and  ungainly  device  and  one  which  did 
not,  apparently,  commend  itself  to  the  public.  At  least  it  was  admitted 
at  the  argimient  that  it  was  never  made  commercially.  The  eyeglasses 
sold  by  the  appellee,  which  it  is  said  embody  the  principles  of  the  Wells 
invention,  discard  the  complicated  mechanicism  of  the  drawings  and 
employ  a  clamp  which  resembles  more  closely  the  Meyrowitz  and  Fox 
guards  than  it  does  the  guard  of  the  patent  in  suit.  The  invention  of 
Wells  is  broadly  stated  in  his  specifications  as  follows : 

"By  my  Invention  I  provide  an  eyeglass  wbic))  is  adapted  to  grrasp  the 
fleshy  portion  of  the  nose  by  pads  which  are  rigidly  secured  and  prevent  any 
swlveling  or  rocking  movement,  and  also  other  pads  adapted  to  grasp  the 
cartilaginoas  portion  of  the  nose  and  to  act  as  steadimeutd.** 

The  claims  involved  are  substantially  identical,  claim  5  being  limited 
to  an  eyeglass  having  lower  pads  arranged  in  the  same  plane  as  the 
lenses. 

Claim  4  is  as  follows : 

*'In  an  eyeglass,  the  combination,  with  lenses,  of  posts  or  standards  se> 
cured  thereto,  nose  pads  secured  to  said  posts  or  standards  and  adapted  to 
grip  the  nose,  and  other  nose  pads  rigidly  secured  to  said  standards  above 
and  to  the  rear  of  the  nose  pads  first  named,  and  also  adapted  to  grip  the 
nose,  substantially  as  specified." 

The  combination  of  the  fourth  claim  contains  the  following  ele- 
ments:   (i)  Lenses  of  the  eyeglass.    (2)  Posts  secured  to  the  lenses. 

(3)  Nose  pads  secured  to  the  posts  and  adapted  to  grip  the  nose. 

(4)  Other  nose  pads  rigidly  secured  to  said  posts  above  and  to  the  rear 
of  the  nose  pads  of  the  third  element,  also  adapted  to  grip  the  nose. 

It  is  plain,  therefore,  that  the  claim  described  two  gripping  pads, 
and  in  addition  thereto,  two  other  gripping  pads,  to  the  rear  of  the 
first-named  pads.  There  must  be  at  least  four  pads,  two  on  each  side 
of  the  nose.  This  proposition  is  not  disputed  and  is  clearly  stated  by 
the  learned  judge  of  the  Circuit  Court  as  follows : 

*^t  is  evident  that  these  pads  are  intended  to  grasp  the  nose  at  least  at  two 
different  points,  one  of  which  points  Is  in  the  rear  of  the  other  and  higher 
up;  the  purpose  being  to  prevent  any  swlveling  or  rocking  movement  of  the 
glasses." 

Plurality  of  pads  is,  therefore,  the  feature  which  distinguishes  the 
Wells  structure  from  those  of  the  prior  art.  He  employs  two  or 
more  pads  to  do  the  work  formerly  done  by  one  pad.  His  pads  bear 
on  the  side  of  the  nose  at  two  or  more  distinct  points  of  contact. 
He  does  not  employ  the  single-bearing  engagement  of  Fox  and  Meyro- 
witz. In  fact  this  single  baring  feature  is  the  one  he  is  most  anxious 
to  avoid. 

The  alleged  infringing  device  is  known  as  the  "Lasso"  guard  and 
is  made  under  the  patent  to  Fox, — ^the  patentee  of  the  earlier  patent 
before  discussed, — dated  March  18,  1902.  The  nose  pieces  of  the 
"Lasso"  guard  consist  each  of  an  approximately  U-shaped  loop  of 
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pliable  metal,  one  leg  being  secured  to  the  lens  and  the  other  extending 
upwardly  and  rearwardly.  The  upper  portion  of  the  free  end  is  en- 
larged to  constitute  a  pear-shaped  bearing  pad,  having  an  opening 
which  conforms  to  the  shape  of  the  pad.  The  appellants  do  not  use 
two  pads  or  three  pads,  but  one  pad  only.  In  order  to  establish  in- 
fringement the  ingenious  theory  is  advanced  that,  though  made  of  one 
integral  piece  of  metal,  this  pad  is  in  fact  two  pads,  though  the  line  of 
demarcation  between  the  two  no  one  has  ventured  to  point  out  with 
accuracy.  In  fact  the  appellants'  device  operates  upon  the  principle 
of  the  former  Fox  patent  rather  than  that  of  the  patent  in  suit. 

Again  it  is  argued  that  if  the  Wells  pads  were  connected  together 
by  metaj,  the  guard  thus  formed  would  be  the  appellants'  structure. 
Assuming  this  to  be  so,  infringement  cannot  be  established  by  recon- 
structing the  patent  to  fit  the  infringing  device.  The  change  sug- 
gested would  convert  the  Wells  structure  from  one  having  a  plurality 
of  pads  to  one  having  a  single  pad.    This  cannot  be  permitted. 

The  converse  of  the  foregoing  proposition  is  also  argued.  It  is  as- 
serted that  only  certain  portions  of  the  "Lasso"  guard  bear  on  the 
side  of  the  nose  and  that  they  are  at  points  substantially  similar  to  the 
bearing  points  of  the  Wells  pads.  The  proof  does  not  bear  out  this 
contention,  on  the  contrary,  the  simple  experiment  of  use  will  demon- 
strate that  all  parts  of  the  appellants'  pad  proper  bear  upon  the  nose. 
Assuming,  however,  the  facts  to  be  as  stated,  we  are  of  the  opinion 
that  the  conclusion  that  infringement  is  established  does  not  follow. 
The  "Lasso"  guard  is  a  unitary  structure  and  cannot  be  considered  as 
an  equivalent  of  tlie  two  distinct  and  separately  mounted  pads  of  the 
patent  in  suit.  As  well  might  it  be  said  that  a  patent  for  a  shoe 
having  a  sole  provided  with  rubber  bosses  to  prevent  slipping  is  in- 
fringed by  a  shoe  having  an  integral  rubber  sole,  because  in  both 
rubber  comes  in  contact  with  the  ground  at  the  same  points,  and  that 
identity  in  this  respect  can  be  demonstrated  by  cutting  out  all  the 
rubber  from  the  sole  of  the  latter  shoe  except  at  the  points  where  the 
rubber  bosses  appear  on  the  sole  of  the  former. 

We  are  convinced  that  the  appellee  is  not  entitled  to  equivalents; 
that  if  construed  broadly  to  cover  the  "Lasso"  guard  the  claims  are 
anticipated  by  the  devices  of  the  prior  art,  and  that  when  limited, 
as  they  must  be,  to  the  precise  construction  shown,  they  are  not  in- 
fringed. 

It  follows  that  the  decree  of  the  Circuit  Court  must  be  reversed, 
with  costs. 


(127  Fed.  130.) 

BOTER  V.  KELLER  TOOL  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  21,  1903.) 

No.l. 

1.  Patents— CoNSTBUCTioN  of  Claims— Limftation  bt  Pboceedingb  in  Pat- 
ent Office. 

The  claims  of  a  patent  are  not  narrowed  by  statements  made  on  an 
argument  by  counsel  before  the  Patent  Office  to  obtain  a  reconsideration 
after  the  application  has  been  rejected,  where  no  changes  are  made  in 
the  claims. 
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2.  Same— Specifications— **SuB8TAifTiAixY    as    Descbi bed* '—Limitation   to 

Pabticuulb  Fobms— Infbinoemen^t. 

Where,  in  the  specifications,  a  certain  part  of  a  mechanical  combination 
is  said  to  consist  preferably  of  the  shape  approximating  that  shown  in  the 
drawings,  but  the  inventor  expressly  declares,  with  regard  to  his  inven- 
tion generally,  that  by  describing  in  detail  any  particular  arrangement  he 
does  not  intend  to  limit  himself  beyond  the  terms  of  his  several  claims  or 
the  requirements  of  the  prior  art,  a  claim  is  realized  and  infringed  by  any 
construction  of  the  general  character  called  for  which  fulfills  its  terms, 
notwithstanding  the  words  "substantially  as  described"  at  the  end. 

3.  Same— Duplication  of  Claims. 

Where  a  special  form  of  mechanical  construction,  the  same  as  that  de- 
scribed in  the  specifications  and  shown  in  the  drawings,  is  embodied  in  a 
certain  set  of  claims,  it  Is  not,  in  order  to  avoid  duplication,  if  for  no  other 
ptunpose,  to  X>e  written  into  other  claims,  where  a  device  of  the  general 
character  called  for  is  sufllcient  to  satisfy  their  terms. 

4.  Same— iNFBiNGEMENT— Pneumatic  Tool. 

The  Boyep  patent.  No.  537,629,  for  a  pneumatic  tool,  was  not  anticipated, 
and,  while  the  mechanical  elements  combined  were  old,  the  combination 
shows  patentable  invention,  especially  in  view  of  the  utility  of  the  tool 
and  its  superiority  over  those  of  the  prior  art  Claims  42,  45,  46,  47,  and 
48.  the  essential  elements  of  which  are  a  supply  duct  through  the  handle 
of  the  tool  and  a  throttle  valve  in  the  handle  for  controlling  the  duct  and 
operated  by  a  spring  pressed  lever,  are  infringed  by  the  machine  of  the 
Keller  patent,  No.  647,415,  in  which  all  of  such  elements  are  substantially 
reproduced. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 
For  opinion  below,  see  no  Fed.  217. 

Edward  Rector  and  John  R.  Bennett,  for  appellant. 
E.  Hayward  Fairbanks,  for  appellee. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  ARCHBALD, 
District  Judge. 

ARCHBALD,  Efistrict  Judge.  The  bill  was  dismissed  on  the 
ground  of  noninfringement,  and  the  case  may  therefore  be  appropri- 
ately approached  from  that  side.  The  patent  in  suit  was  issued  to 
Joseph  Boyer,  April  i6,  1895,  for  a  pneumatic  tool,  ai*id  its  various  fea- 
tures are  expressed  in  a  large  number  of  claims,  only  two  groups  of 
which,  however,  were  the  subject  of  consideration  in  the  court  below. 
The  appellant  accepts  the  conclusion  reached  with  regard  to  those,  of 
which  claim  5  is  typical,  and  which  relate  to  the  automatic  valve 
mechanism  at  the  rear  of  the  piston  chamber.  The  only  complaint, 
therefore,  with  which  we  have  to  deal  is  the  treatment  of  those  which 
cover  the  means  for  controlling  the  supply  pressure,  being  claims  42 
to  48,  inclusive.  Taking  claim  47  as  expressive  of  this  group,  it  was 
held  by  the  court  below  that  a  pressure  supply  duct  was  there  called 
for  which  extended  through  the  grasping  portion  of  the  handle,  com- 
bined with  a  throttle  valve  to  control  the  supply,  of  the  exact  construc- 
tion and  method  of  operation  shown  in  the  patent,  and  that,  as  neither 
of  these  appeared  in  the  tool  manufactured  by  the  defendant  company, 
it  could  not  be  held  to  infringe.    The  relative  construction  of  this 
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part  of  the  defendants'  tool  and  that  of  the  plaintiflf  as  portrayed  in 
the  patent  will  appear  by  the  following  diagrams : 

Plaintiff's  Tool. 


Defendant's  Tool 


Digitized  by  VjOOQIC 


BOYER  V.  KELLER  TOOL  CO.  247 

It  will  be  there  seen  that  the  defendants  carry  the  supply  duct 
through  the  lower  end  of  the  handle  direct  to  the  head  block  of  the 
piston  chamber,  while  in  the  plaintiff's  tool  it  extends  through  the  en- 
tire length  of  the  handle,  the  recurved  neck  as  well  as  the  grasping 
portion  of  it.  If  the  plaintiff  is  confined  to  this  construction,  the  con- 
clusion reached  by  the  court  below  was  justified. 

The  combination  of  which  this  feature  of  the  plaintiff's  tool  is  a 
part  is  expressed  in  its  broadest  terms  in  claim  42,  as  follows:  "(42) 
In  a  pneumatic  tool  the  combination  with  the  tool  proper  of  a  grasping 
handle  secured  thereto,  and  having  the  pressure  supply  duct  extending 
through  it,  and  a  throttle  valve  in  the  grasping  portion  of  said  handle 
for  controlling  said  duct,  substantially  as  described."  In  the  descrip- 
tion given  in  the  preceding  specifications  the  handle  proper  is  said  to 
preferably  consist  of  a  portion,  of  the  shape  approximately  that  shown 
in  the  drawings,  and  adapted  to  be  grasped  in  one  hand  of  the  op- 
erator in  the  manner  of  the  ordinary  handsaw,  and  a  reduced  reversely 
curved  neck  portion  connecting  the  other  with  the  head  block  of  the 
piston  chamber.  But  the  inventor  expressly  declares  with  regard  to 
his  invention  generally  that  by  describing  in  detail  a  particular  con- 
struction or  arrangement  he  does  not  intend  to  limit  himself  beyond 
the  terms  of  his  several  claims  or  the  requirements  of  the  prior  art. 
With  this  reservation,  the  claim  just  quoted  would,  therefore,  seem 
to  be  realized,  so  far  as  the  supply  duct  is  concerned,  by  any  con- 
struction by  which  such  duct  is  made  to  extend  through  any  part  of 
the  grasping  portion  of  the  handle,  and  is  not  confined  to  one  in  which 
it  traverses  the  whole  handle,  or  the  grasping  portion  of  it  longitu- 
dinally, as  shown  in  the  drawings.  This  cannot  be  said,  it  is  true, 
of  claims  43  and  44,  each  of  which  calls  by  specific  mention  for  a 
handle  composed  of  a  grasping  portion  and  a  reduced  neck  portion, 
with  the  pressure  supply  duct  extending  through  both.  But  it  is  true 
of  the  otlier  claims  of  this  group,  including  claim  47,  taken  by  the 
court  below  as  typical.  In  each  of  these,  as  in  claim  42,  the  duct  is 
simply  spoken  of  as  extending  through  the  grasping  handle,  which,  in 
claim  45,  is  still  further  narrowed,  without  qualification,  to  the  handle. 
We  are  of  opinion  that,  according  to  the  proper  construction  to  be 
given  to  these  claims  (excepting  43  and  44),  the  defendant's  tool  does 
not  escape  infringement  by  having  the  grasping  portion  of  the  handle 
connected  with  the  head  block  by  a  lower  neck  or  arm,  and  leading 
the  supply  duct  through  it.  To  accomplish  this,  the  duct  has  first  to 
pass  through  that  portion  of  the  handle  which  is  to  be  grasped  by  the 
operator,  and  this  it  effectively  does,  even  though  it  only  traverses 
the  end  of  it  sectionally.  It  is  by  the  introduction  of  the  pressure 
supply  duct  through  the  medium  of  the  handle  in  this  way  that  the 
further  device,  which  is  common  to  both  tools,  is  made  possible,  of  a 
throttle  valve  set  in  the  grasping  portion,  by  which  the  pressure  is 
put  under  easy  and  complete  control  of  the  directing  hand  of  the  op- 
erator, and  it  is  of  this  situation  that  the  defendants  in  the  tool  which 
they  have  designed  have  sought  to  obtain  the  benefit.  To  allow  it  to 
stand  is  to  permit  them  to  appropriate,  without  regard  to  the  doctrine 
of  equivalents,  the  whole  principle  of  the  invention,  making  the  patent 
by  which  it  is  supposed  to  be  protected  practically  of  no  value. 
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It  is  to  be  noted  that  the  interpretation  of  the  claims  in  question 
which  we  so  adopt  does  away  with  any  controversy  over  the  eflfect  of 
the  proceedings  in  the  Patent  Office  as  disclosed  by  the  file  wrapper, 
of  which  much  is  made.  We  accept  for  the  purposes  of  this  case  all 
that  can  in  any  event  be  legitimately  claimed  for  the  argument  of 
counsel  addressed, to  the  examiner,  which  is  there  found;  that  is  to 
say,  that  the  pressure  supply  duct  shall  extend,  not  simply  through  the 
handle,  but  through  the  grasping  portion  of  it,  holding,  as  we  do,  that 
even  with  that  construction  put  upon  the  patent  the  defendant's  tool 
offends.  At  the  same  time  it  is  to  be  observed  that  the  meaning  of 
counsel  in  this  connection  is  not  entirely  clear,  and  whatever  be  the 
concession  contained  in  it,  not  having  been  carried  into  the  patent  by 
any  change  in  the  claims  as  made,  we  by  no  means  agree  that  it  limits 
the  terms  of  such  claims  as  finally  allowed.  Acme  Flexible  Clasp 
Co.  V.  Carey  Mfg.  Co.  (C.  C.)  96  Fed.  344:  Society  Anonyme  Usine 
V.  Rehfuss  (C.  C.)  75  Fed.  657;  Daylight  Prism  Company  v.  Marcus 
Prism  Company  (C.  C.)  no  Fed.  980;  Diamond  Drill  Company  v. 
Kelly  (C.  C.)  120  Fed.  282.  We  further  recognize  that  claim  45,  which 
speaks  merely  of  the  pressure  supply  duct  extending  through  the 
handle,  saying  nothing  about  the  grasping  portion  of  it,  may  possibly 
be  entitled  to  a  broader  significance  than  we  have  thought  necessary 
to  give  it  or  the  other  associated  claims.  Accepting  the  narrower 
construction,  which  is  all  that  we  need  to  do,  the  defendants  are  never- 
theless found  within  it,  and  to  that  extent  infringe. 

So  do  they  with  regard  to  the  throttle  valve,  which  is  the  other  ele- 
ment of  the  combination  in  question.  This  they  have  located  the  same 
as  the  plaintiff,  in  the  grasping  portion  of  the  handle,  and  it  operates 
equivalently  to  control  the  admission  of  fluid  pressure  into  and  through 
the  duct.  So  far  as  claims  42  to  45  are  concerned,  no  particular  form 
of  construction  or  mode  of  operation  is  specified  in  them,  and  none  is 
therefore  to  be  imposed ;  the  combination  is  simply  of  a  throttle  valve 
in  the  handle  in  conjunction  with  a  supply  duct  running  through  it, 
and  that  is  all  that  is  required  to  fulfill  their  terms.  It  is  true  that  the 
inventor  in  his  specifications  describes  a  particular  kind  of  valve,  the 
same  as  shown  in  his  drawings  and  in  the  diagram  above ;  and,  while 
a  device  of  that  general  character  may  be  called  for,  he  expressly  de- 
clares, as  we  have  already  seen,  that  he  does  not  intend  to  limit  him- 
self with  regard  to  the  different  parts  of  his  invention — a  reservation 
sufficient,  as  it  would  seem,  to  overcome  the  customary  formula  "sub- 
stantially as  described'*  at  the  end  of  the  claim.  Moreover,  he  has 
embodied  in  a  special  set  of  claims — 49  to  51,  inclusive,  not  involved 
in  this  suit — forms  of  valves  corresponding  with  the  specifications,  to 
which,  so  far  as  concerns  the  mechanical  combinations  there  described, 
the  inventor  is  of  course  confined.  But  these  are  not  to  be  written  into 
other  claims,  which,  in  order  to  avoid  the  duplication  that  would  other- 
wise result,  if  for  no  other  reason,  are  to  be  taken  and  interpreted  as 
they  stand.  National  Cash  Register  v.  American  Cash  Register,  53 
Fed.  367,  3  C.  C.  A.  559.  So  far,  therefore,  as  regards  claims  42  to 
45,  the  defendants  infringe  the  combination,  whatever  the  character 
of  their  throttle  valve,  provided  only  it  is  located  in  the  grasping  por- 


Digitized  by  VjOOQIC 


BOYER  V.  KELLER  TOOL  CO.  249 

tion  of  the  handle,  as  it  unquestionably  is.  In  claims  46,  47,  and  48, 
however,  some  descriptive  particulars  are  given,  and  as  to  these  the 
question  is  whether  they  are  substantially  reproduced.  The  character 
of  the  valve  not  being  involved  in  this  result,  and  it  being  unimportant, 
therefore,  whether  a  flexible  rubber  clamping  tube  be  employed  or  not, 
the  only  inquiry  is  with  regard  to  the  levers,  and  of  the  substantial 
equivalency  of  these  in  the  plaintiff's  and  the  defendants'  tools  there 
can  be  no  reasonable  doubt.  In  each,  in  the  terms  of  the  patent,  the 
throttle  valve  controlling  the  supply  duct  is  made  up  of  a  spring- 
pressed  lever  pivoted  in  a  recess  of  the  handle,  and  extending  outside 
of  it  into  position  to  be  pressed  upon  by  the  hand  of  the  operator,  the 
normal  action  of  the  lever  as  affected  by  the  spring  being  to  keep 
the  duct  closed.  The  only  possible  distinction  to  be  made  is  that  in 
the  one  machine — ^the  defendants' — the  spring  is  attached  to  the  plun- 
ger, which  opens  and  closes  the  duct,  while  in  the  other — ^the  plain- 
tiff's— it  is  attached  directly  to  the  lever;  but  this  is  not  material.  In 
each  construction  the  spring  serves  to  hold  both  the  valve  and  the 
lever  in  normal  position,  and  both,  against  the  resistance  of  the  spring, 
are  moved  from  normal  position  to  open  the  valve.  The  same  result 
is  therefore  accomplished  by  substantially  the  same  means,  acting  in 
substantially  the  same  way,  which  is  sufficient.  These  particular 
claims  have  therefore  been  infringed  equally  with  the  others,  and  the 
defendants  are  answerable,  provided  the  combination  involved  is  a 
valid  one. 

With  the  issue  confined  to  the  supply  duct  and  throttle  valve,  there 
are  but  few  of  the  references  cited  as  anticipations  which  become  ma- 
terial, and  of  these  we  shall  confine  ourselves  to  a  bare  half  dozen. 
The  Boyer  (1883),  the  Barth'(i888),  and  the  Schmidt  (1890)  may  be 
dismissed  with  a  word.  The  most  they  show  is  a  flexible  valve  con- 
nected with  or  in  proximity  to  the  handle  by  which  the  tool  is  grasped, 
and  which  is  thus  brought  within  the  control  of  the  hand  of  the 
operator ;  but  there  is  no  combination  of  this  with  a  supply  duct  ex- 
tending through  the  handle,  which  is,  of  course,  the  material  thing. 
The  Drawbaugh  (1892)  is  simply  for  a  thumb  actuated  controlling  cock 
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for  pneumatic  tools  to  be  fastened  into  the  end.  While  a  handle  at 
the  rear  of  the  cock,  through  which  the  supply  duct  shall  pass,  is  sug- 
gested and  shown,  it  is  not  an  essential  of  the  device,  but  a  mere  ad- 
junct, to  be  applied  or  dispensed  with  at  will.  The  cock  is  not  in  it, 
nor  a  part  of  it,  so  that  in  no  sense  does  it  correspond  to  or  anticipate 
the  throttle  valve  and  supply  duct  of  the  plaintiff  located  not  simply  in 
the  handle,  but  in  the  grasping  portion  of  it,  and  thus  brought  into  close 
conjunction,  so  as  to  be  within  the  convenient  and  effective  control  of 
the  operator.     In  the  British  patent  to  Ross  (1891)  we  do  have  a  throttle 


valve  in  the  appropriate  position,  but  the  supply  pressure  duct  does 
not  pass  through  the  handle,  but  is  introduced  at  another  point  in  the 
tool,  and  the  throttle  controls  the  exhaust  and  not  the  supply  inlet.  No 
doubt  this  may  be  effective,  and  form  an  operative  tool,  the  pressure 
current  not  being  able  to  get  in  to  do  its  work  unless  it  can  get  out 
again,  and  so  is  able  to  be  stopped  and  controlled  at  either  place. 
But  the  mechanism  by  which  it  is  cut  off  at  the  one  differs  from 
that  by  which  it  is  cut  off  at  the  other,  calling,  as  it  does,  for  a  dif- 
ferent assembling  and  arrangement  of  the  intermediate  parts.  We 
lay  no  stress,  however,  on  the  attempted  distinction  that,  as  ar- 
gued, the  throttle  valve  in  the  Ross  is  not  so  placed  that  the  work- 
man can  use  it  to  advantage,  or  that  the  grasping  handle  in  one  of  the 
figures  is  shown  at  one  side  of,  and  not  in  line  with,  the  body  of  the 
tool.  Only  in  claim  45  do  we  have  any  suggestion  that  the  handle 
should  be  in  line,  and  the  plaintiff  would  be  hardly  content  to  confine 
a  recovery  to  that  claim.  The  distinction  we  make  is,  as  already  inti- 
mated, that  the  supply  duct  is  not  carried  through  the  handle,  and  the 
throttle  valve  is  directed  to  opening  and  closing  the  outlet,  and  not 
che  inlet,  and  that  the  two  are  not  equivalent.  This  disposes  of  every- 
thing except  the  British  patent  to  Low  (1865),  which  in  terms,  at  least, 
we  must  confess,  approaches  closely  to  the  patent  in  suit.  It  is  not  to 
be  distinguished  by  its  size,  or  the  uses  to  which  it  is  to  be  put,  its 
availability  for  riveting  as  well  as  for  drilling  rocks  being  specified, 
and  one  arrangement  being  said  to  be  adapted  for  use  as  a  portable 
hand-boring  machine.  Nor,  as  said  ^bove  with  regard  to  the  Ross, 
can  we  regard  the  question  of  convenience  of  form,  or  where  the  handle 
or  handles  with  which  it  is  provided  are  set;  nor  whether  they  are  in 
line  with  the  tool,  which  may  be  an  important  feature  in  the  plaintiff's 
device,  although  it  is  only  set  up  in  one  claim ;  nor  yet  that  there  is  a 
trigger  for  the  throttle  valve  instead  of  a  thumb  pressed  lever,  the 
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form  of  the  throttle  valve  not  being  involved.  These  incidents  may 
bear  more  or  less  on  the  question  of  efficiency,  but  not  on  that  of  an- 
ticipation, with  which  we  have  alone  to  deal.  These  things  aside,  it  is 
to  be  noted  that  the  pressure  supply  in  the  Low  is  conducted  the  same 
as  in  the  Boyer,  through  the  grasping  portion  of  the  handle,  and  is  con- 
trolled by  a  valve  so  placed  as  to  be  opened  and  shut  by  the  finger  of 
the  workman.  The  only  distinction  is  as  to  its  position,  and  this  is  a 
narrow  one.  It  is  not  located,  in  our  judgment,  in  the  grasping  por- 
tion of  the  handle,  as  is  required  by  the  claims  in  suit,  but  beyond  it, 
in  a  distinct  recess  or  chamber  of  the  tool  body,  specially  fashioned  to 
receive  and  hold  it.  Location,  as  already  intimated,  is  important, 
affecting,  as  it  does,  the  convenient  arrangement  of  the  other  parts, 
of  which  the  effectiveness  of  the  Boyer  tool,  and  those  manufactured 
after  it,  gives  proof.  It  evidently,  in  the  Low,  forces  on  the  inventor 
a  trigger  worked  valve  operated  by  the  finger  of  the  workman,  whose 
grsLSp  on  the  tool  is  to  that  extent  weakened  and  interfered  with; 
while  in  the  Boyer,  on  the  contrary,  the  parts  are  so  assembled  and 
correlated  as  to  work  together  to  make  the  tool  effective  and  dirigible. 
This  distinction,  in  our  judgment,  is  sufficiently  material  to  sustain  the 
novelty  of  the  plaintiff's  device,  and  relieve  it  from  the  charge  of  hav- 
ing been  anticipated  by  this  reference  any  more  than  by  any  of  the 
others. 

.  The  utility  of  the  invention  is  also  assailed  on  the  ground  that  no 
tools  are  now  constructed  in  accordance  with  the  patent,  and  have 
not  been,  as  it  is  said,  from  almost  the  time  that  it  was  granted.  But 
this  does  not  fairly  present  the  evidence.  The  plaintiff  testifies  that 
some  200  tools  of  the  exact  construction  there  shown  were  made  and 
sold  in  1894  and  1895,  but  were  recalled  on  account  of  improvements 
which  made  the  machine  more  durable.  These  were  embodied  in  two 
subsequent  patents,  one  the  same  year,  in  November,  1895,  and  the 
other  in  January,  1897,  but  they  were  for  changes  in  other  parts  of  the 
instrument,  the  combination  which  is  here  involved  being  strictly  main- 
tained and  followed.  It  is  true  that  the  flexible  rubber  tube  for  closing 
the  valve  chamber  was  given  up,  and  a  valve  of  somewhat  different 
cliaracter  substituted.  But  the  combination  in  issue  does  not  depend, 
as  we  have  seen,  on  the  particular  kind  of  valve  employed,  and  the 
change  was  therefore  no  abandonment  of  its  essential  features,  which 
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still  obtain,  and  in  accordance  with  which  thousands  of  tools  have  been 
manufactured  and  disposed  of.  Their  extended  use  in  the  shipyards, 
railroad  shops,  boilerworks,  and  other  similar  industrial  establishments 
throughout  the  country  testifies  unanswerably  to  their  utility  and  value. 

The  question  of  patentability  is  also  raised,  but  we  will  not  stop  to 
discuss  it  Convinced,  as  we  are,  that  the  plaintiff  has  supplied  fea- 
tures that  have  brought  success,  where  others  who  had  preceded  him 
failed,  we  are  not  inclined  to  scan  narrowly  the  means  by  which  it  has 
been  obtained.  The  mechanical  elements  combined  are  no  doubt  old, 
and  so,  to  a  certain  extent,  may  be  the  result  accomplished.  But  no- 
where do  we  find  the  same  combination  employed  to  produce  it,  and 
the  efficiency  attained  is  so  much  in  advance  of  that  which  had  gone 
before  as  of  itself  to  suggest,  if  it  does  not  prove,  the  exercise  of  in- 
ventive skill.  Sessions  v.  Romadka,  145  U.  S.  29,  12  Sup.  Ct.  799,  36 
L.  Ed.  609 ;  Hobbs  v.  Beach,  180  U.  S.  383,  21  Sup.  Ct.  409,  45  L.  Ed 
586;  Taylor  v.  Sawyer  Spindle  Co.,  75  Fed.  301,  22  C.  C.  A.  203; 
Stevenson  v.  McFassell,  90  Fed.  707,  33  C.  C.  A.  249 ;  National  Brake 
Beam  Co.  v.  Interchangeable  Brsdce  Beam  Co.,  106  Fed.  693,  45  C  C. 
A.  544. 

Holding,  therefore,  that  the  patent  is  valid,  and  that  claims  42,  45, 
46,  47,  and  48  have  been  infringed,  the  decree  of  the  court  must  be 
reversed,  the  bill  reinstated,  and  the  case  referred  to  a  master  for  an 
account 


(127  Fed.  138.) 

RODWELL  SIGN  CO.  v.  F.  TXJCHFARBER  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  14,  1903.) 

No.  1,188. 

1.  Pa'i«nt8--Evidencb  of  Anticipation. 

The  rule  that  evidence  relied  upon  to  overthrow  the  presumption  of 
patentable  novelty  should  be  of  the  most  cogent  character  does  not  pre> 
elude  the  court  from  accepting  as  sufficient  the  oral  testimony  of  wit- 
nesses describing  prior  anticipating  devices,  although  none  of  such  de- 
vices are  produced,  where  such  testimony  is  of  such  character  as  to  pro- 
duce conviction  beyond  a  reasonable  doubt 

2.  Same— Infringement— Sign  Letteks  for  Attachment  to  Glass. 

The  Barrett  patent.  No.  468,720,  for  sign  letters  or  symbols,  formed 
recessed  or  concave  In  their  front  or  obverse  side,  and  having  a  flat, 
narrow  edge  or  rim  for  attachment  to  the  inner  side  of  a  pane  of  glass, 
in  order  to  sustain  its  claim  to  patentable  novelty,  must  be  limited  to 
separately  detachable  letters  or  symbols  having  the  rim  or  edge  de- 
scribed and  shown;  and,  as  so  construed.  It  is  not  infringed  by  a  sign 
.  of  sheet  metal  having  concave  letters  stamped  therein,  which  Is  attached 
by  means  of  a  gummed  ornamental  paper  border  to  the  inner  surface  of 
a  pane  of  glass  previously  colored  and  ornamented,  and  having  trans- 
parent letters  blocked  out  thereon  to  register  with  those  of  the  plate. 

Appeal  from  the  Cirj:uit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

This  Is  a  bill  to  restrain  infringement  of  a  patent  to  J.  E.  Barrett,  No. 
468,720,  for  an  improvement  in  "letters,  figures,  and  ornamental  designs  to 
be  attached  to  glass,"  for  forming  signs,  etc. 

The  patentee,  in  his  specifications,  says: 

**The  object  of  my  invention  is  to  obtain  a  letter  which  may  be  attached 
to  a  glass  or  other  transparent  plate  by  cement  or  other  suitable  means,  the 
front  face  of  said  letter  or  figure  coming  In  contact  with  the  glass  to  which 
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it  is  attached,  thns  enabling  one  t6  attach  said  letters  or  figures,  in  the  case 
of  a  plate  of  glass  forming  an  ontside  window  pane,  to  the  inner  surface 
thereof,  aTOiding  thereby  the  many  difficulties  hereinbefore  named  attending 
the  use  of  a  letter,  whether  composed  of  one  or  more  pieces  of  metal,  glass, 
or  porcelain,  when  attached  to  the  outer  surface  of  the  said  glass;  and.  In 
order  to  obtain  a  letter  adapted  for  use  in  the  manner  sought  by  me,  I  make 
use  of  the  herein-described  process,'  producing  thereby,  as  a  new  article  of 
manufacture,  a  metallic  letter,  having  a  concave  surface,  composed  of  one 
or  more  faces  or  facets,  or  of  a  concave  ciurved  surface,  as  preferred,  and 
having  a  smooth  rim  or  edge,  being  In  a  plane  adapted  to  be  fitted  closely 
against  a  glass  or  other  transparent  plate.  A  letter  formed  as  thus  de- 
scribed, more  particularly  when  having  several  facets  therein,  as  said  letter 
is  usually  and  preferably  manufactured  by  me,  may  be  secured  to  glass  or 
other  transparent  material  by  placing  cement  upon  the  smooth  rim  or  edge 
surrounding  said  facets,  and  afterward  pressing  the  letter  against  the  glass 
in  such  manner  as  to  exclude  from  the  concave  portion  thereof  or  from  said 
facets  free  of  any  circulation  of  air;  and  hence  the  several  brilliant  effects 
produced  by  innumerable  facets  of  bright  reflecting  metallic  surfaces  is  main- 
tained, as  the  said  facets  are  protected  thereby  from  the  tarnish  or  change 
wrought  by  the  action  of  the  air,  or  gases  mixed  therewith." 

lie  illustrates  his  invention  by  a  sign  letter,  T;  the  letter  being  composed 
of  a  number  of  convex  surfaces  having  facets  thereon,  as  shown  by  Figures 
1,  2,  and  3. 


I  .g.^X«KJ^^3!i5«^^^?^^ 
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3, 
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A  Is  the  rim  or  edge  of  his  improyed  letter,  a,  a,  a,  are  the  faceTs,  suuwu 
In  Fig.  1,  as  being  on  the  concave  portion  of  his  letter.  B  is  the  concave  por- 
tion of  said  letter. 

The  specificbtions  say  that  the  facets  may  be  omitted  from  the  concave 
portion  of  the  letter.  It  is  then  recited  "that  the  principal  difference  in  the 
form  and  construction  of  my  letters  and  the  letter  ordinarily  made  for  the 
purpose  of  being  attached  to  glass  or  other  plain  surface  consists  in  my 
having  the  rim  or  edge,  A,  which  is  a  necessary  portion  thereof,  but  which 
rim  or  edge  does  not  appear  in  Fig.  3,  and  is  not  necessary  in  a  letter  formed 
In  the  ordinary  manner.    •    •    ♦" 

The  claims  of  the  patent  are  as  follows: 

"(1)  As  a  new  article  of  manufacture,  a  letter  adapted  to  be  secured  by  a 
rim  or  edge  forming  its  front  face  to  a  plate  of  glass  or  other  transparent 
material,  the  said  letter  having  such  flat  edge  or  rim  touching  said  plate  of 
glass,  and  a  concave  portion  surrounded  by  said  edge  or  rim,  and  having  any 
desired  number  of  facets  arranged  regularly  in  relation  to  each  other  and 
to  said  edge  or  rim  in  said  concave  portion  of  the  letter,  all  substantially  as 
described,  and  for  the  purpose  set  forth. 

'*(2)  As  a  new  article  of  manufacture,  a  metallic  sign  letter  having  depres- 
sions therein,  said  depressions  presenting  a  series  of  facets  which  form  bril- 
liant or  reflecting  surfaces  on  said  letters,  substantially  as  described. 

"(3)  An  Improved  sign  letter  or  symbol  of  the  class  herein  specified,  formed 
recessed  In  its  front  or  obverse  side,  as  set  forth. 

'*(4)  An  improved  sign  letter  or  symbol,  formed  recessed  in  Its  front  or  ob- 
verse side,  and  raised  correspondingly  on  its  back  or  reverse  side,  as  set  forth. 

**(5)  A  sign  letter  or  symbol,  formed  recessed  In  its  front  or  obverse  side, 
and  with  an  attaching  edge  on  said  side,  as  set  forth. 

"(6)  A  sign-  letter  or  symbol,  formed  recessed  In  its  front  or  obverse  side, 
and  with  an  attaching  edge  on  said  side,  and  raised  correspondingly  on  it» 
back  or  reverse  side,  as  set  forth. 

"(7)  A  sign  or  advertisement  composed  of  letters  or  symbols,  formed  re- 
cessed in  their  obverse  sides,  and  secured  thereat  on  the  Inner  side  of  a  glasa 
pane,  as  set  forth. 

**(8)  A  sign  letter,  symbol,  or  ornament,  formed  recessed  In  Its  front  side, 
the  said  recess  being  shining,  gilded,  or  otherwise  ornamented,  an  attaching 
edge  surrounding  said  recessed  face  to  receive  the  cement  which  holds  the 
sign  letter,  symbol,  or  ornament  in  position,  with  its  polished,  gilded,  or  other- 
,  wise  ornamented  face  next  the  glass  or  other  transparent  material,  as  set 
forth. 

'*(9)  A  sign  letter,  symbol,  or  ornament  recessed  in  Its  front  or  obverse  side, 
the  said  recess  being  shining,  gilded,  or  otherwise  ornamented.  In  combina- 
tion with  a  transparent  cover  placed  over  the  recessed  face,  as  set  forth. 

"(10)  A  sign  letter,  symbol,  or  ornament  having  a  recessed  face,  shining, 
glided,  or  otherwise  ornamented,  in  combination  with  a  transparent  cover 
cemented  air-tight  to  said  recessed  face,  as  set  forth.*' 

The  defense  was  want  of  novelty  and  noninfringement.  Without  passing 
upon  the  validity  of  the  patent,  the  court  below  held  that  no  Infringement 
was  shown. 

Stem,  Heidman  &  Mehlhope,  for  appellant. 
Wm.  Hubbell  Fisher,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

The  alleged  infringement  consists  of  a  sign  made  of  a  single  sheet 
of  plate  tin,  bright  and  shiny,  behind  a  sheet  of  glass,  colored  and 
ornamented  on  its  inner  side.  Upon  the  sheet  metal  the  words 
"Moerliens  Cincinnati  Bottled  Beer"  are  stamped  in  recessed  or  con- 
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cave  letters.  The  same  words  in  transparent  glass  are  blocked  out 
or  outlined  upon  the  inner  side  of  the  colored  glass  in  such  manner- 
as  to  register  with  the  lettering  upon  the  background  of  tin.  The 
glass  included  within  the  outlined  letters  is  transparent,  but  colored 
with  a  transparent  yellow  varnish,  so  as  to  give  to  the  concave  let- 
ters behind  the  appearance  of  being  gilded.  The  tin  and  glass  sheets 
are  held  together  by  an  ordinary  paper  backing,  which  is  glued  or 
gummed  to  the  back  of  the  tin  and  edges  and  border  of  the  covering 
glass  in  an  ornamental  way. 

It  was  not  new  to  make  detachable  letters  adapted  to  be  attached 
by  their  adverse  side  to  glass  or  metal  or  wood.  Many  designs  cover- 
ing various  ways  of  attaching  single  letters  or  symbols  to  the  front 
of  glass  or  other  background  in  such  manner  as  to  make  a  sign  or 
name  or  advertisement  are  shown  by  the  evidence  in  the  record. 
Nor  was  it  new  to  make  sunken  or  recessed  letters.  Examples  of 
such  concave  lettering  in  stone  may  be  witnessed  upon  monuments, 
gravestones,  etc.  So,  too,  it  is  shown  by  most  satisfactory  evidence 
that  business  signs  were  old,  consisting  of  depressed  or  sunken  letters 
carved  in  wood,  the  concave  portion  being  gilded.  The  "Steinau" 
sign,  exhibited  by  respondent,  is  a  complete  example  of  such  orna- 
mental concave  lettering  in  business  signs,  made  and  used  long  prior 
to  the  patent  in  suit.  So,  too,  it  is  overwhelmingly  shown  that  signs 
made  by  stamping  the  letters  or  words  in  thin  sheet  metal,  japanned 
or  colored,  the  letters  having  concave  surfaces  and  a  raised  reverse, 
were  in  common  use  by  insurance  companies  as  house  signs,  indi- 
cating that  the  house  to  which  they  were  attached  was  insured  by  the 
company  advertised  by  the  recessed  lettering.  Such  signs,  made  in 
thin  metal,  correspond  in  every  way  with  the  tin  portion  of  the  in- 
fringuig  sign,  as  well  as  with  that  shown  in  complainant's  Exhibit 
'Xibbey  Cut  Glass."  The  colored  glass  sign  in  front  of  respondent's 
"Moerlein  Beer*'  sign  and  complainant's  "Libbey  Glass"  sign,  with 
the  letters  outlined  or  blocked  out  in  clear  glass,  are  well-known  types 
of  the  signmakers'  art,  as  well  shown  by  the  evidence  in  this  record. 
The  respondent  s  sign  is  therefore  but  a  combination  of  two  well- 
known  methods  of  signmakine. 

The  outlined  lettering  on  tne  glass  registers  with  the  recessed  or 
concave  lettering  on  the  sheet  metal  behind,  and  produces  a  some- 
what effective  appearance.  By  placing  over  the  clear  glass  in  the 
blocked-out  letters  a  transparent  film  of  yellow  varnish,  the  concave 
lettering  behind  is  given  a  gilded  appearance.  The  glass  serves,  also, 
to  protect  the  metal  lettering  from  dust,  rain,  etc.  The  same  thing 
is  done  by  the  complainant,  as  shown  by  one  of  its  exhibits,  and  for 
this  method  of  signmaking  the  protection  of  the  patent  is  invoked. 
But  it  does  not  follow  that  signs  so  constructed  are  within  the  scope 
of  complainant's  patent.  Indeed,  the  state  of  the  art  to  which  the 
patent  belongs  was  such  as  to  forbid  the  monopoly  of  this  method 
of  signmaking.  Waiving  the  question  as  to  whether  it  would  be 
patentable  invention  to  provide  for  the  placing  of  glass  in  front  of  a 
name,  sign,  or  symbol  composed  of  sunken  or  concave  letters,  the 
practice  was  not  novel  when  this  patent  issued. 
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Six  unimpeachable  witnesses  testify  to  having,  before  the  patent, 
either  made  and  sold,  or  to  having  seen  in  public  use,  in  the  city  of 
Cincinnati,  door  name-plates  made  in  this  same  way.  These  plates 
consisted  of  a  name  cut  in  a  suitable  block  of  wood  or  other  material, 
the  letters  being  recessed  or  concave.  The  obverse  side  of  this  re- 
cessed tablet  was  then  placed  against  a  plate  of  clear  glass,  and  both 
enclosed  in  a  silver-plated  frame  adapted  to  be  attached  to  the  outside 
of  a  door.  That  no  two  of  these  witnesses  testify  as  to  the  same 
identical  plate,  and  that  none  of  these  old  plates  are  produced,  is 
urged  as  ground  upon  which  we  should  hold  the  anticipation  not 
pr  ven.  We  are  not  unmindful  of  the  liability  to  mistake  in  oral  evi- 
dence of  an  anticipation,  and  of  the  rule  which  requires  that  the  evi- 
dence relied  upon  to  overthrow  the  presumption  of  novelty  should 
be  of  a  most  cogent  character.  Deering  v.  Winona  Harvester 
Works,  155  U.  S.  286,  300,  15  Sup.  Ct.  118,  39  L.  Ed.  153;  Amer. 
Roll  Paper  Co.  v.  Weston,  59  Fed.  147,  8  C.  C.  A.  56.  Nevertheless 
wc  cannot  escape  the  conviction  that  this  method  of  making  door 
name-plates  is  established  as  convincingly  as  any  such  fact  can  be 
established  where  the  original  article  is  not  produced.  So  far  as  we 
can  see,  the  witnesses  are  without  bias  or  incentive  to  color  their 
evidence.  The  probability  of  mistake  is  reduced  to  a  minimum  by 
the  very  simple  character  of  the  subject  about  which  they  testify. 
The  case  is  therefore  quite  exceptional,  and,  if  the  evidence  does  in 
fact  produce  conviction  beyond  all  reasonable  doubt,  we  are  unad- 
vised of  any  rule  which  denies  to  it  legal  effect  in  any  class  of  case, 
criminal  or  civil. 

But  we  are  not  at  all  disposed  to  concede  to  the  patent  any  such 
broad  interpretation  as  to  bring  within  its  scope  the  infringing  de- 
vice. No  hint  or  suggestion  is  found  in  the  description  of  the  inven- 
tion which  includes  anything  other  than  individual,  detachable  letters, 
symbols,  or  figures.  As  the  evidence  shows,  and  as  the  patent  admits, 
detachable  lettered  figures  were  old,  and  methods  for  attaching  them 
were  the  subject  of  a  number  of  patents  prior  to  that  of  the  complain- 
ants. But  so  far  as  these  patents  show,  and  so  far  as  evidence  ali- 
unde goes,  all  former  devices  related  to  methods  for  attaching  such 
letters  by  their  adverse  sides  to  the  outside  of  glass  or  other  surfaces. 
The  invention  the  patentee  describes  was  that  of  letters  made  concave, 
with  a  flat,  narrow  edge  or  rim  by  which  they  might  be  attached  upon 
their  obverse  or  front  sides  to  the  inner  side  of  a  pane  of  glass.  By 
letters  of  this  character  he  claimed  to  produce  not  only  a  better  ef- 
fect, due  to  their  concavity,  but  that  they  would  be  protected  by  the 
glass  from  dust,  rain,  and  malicious  injury,  while  at  the  same  time 
preserving  their  value  as  letters  easily  detachable,  and  capable  of 
change  in  grouping.  That  this  was  the  object  he  sought  to  attain 
he  plainly  states  in  his  specifications  and  that  this  narrow  rim  or  edge 
is  a  necessary  difference  between  his  letters  and  the  detachable  let- 
ters already  in  common  use  he  also  plainly  sets  out.  Unless  we  limit 
his  claims  by  confining  him  to  the  detachable  letters  or  symbols, 
having  the  rim  or  edge  shown  in  his  specifications  and  drawings, 
whereby  each  individual  letter  or  symbol  is  separately  attachable. 


Digitized  by  VjOOQ IC 


DOWAGIAC   MFG.  CO.  V.  BRENNAN  <fc  CO.  257 

his  patent  would  be  broad  enough  to  include  that  which  was  not  novel, 
and  not  capable  of  being  monopolized.    We  need  decide  no  more 
than  that  the  patent,  thus  limited,  does  not  include  the  sign  made 
by  the  defendant. 
The  decree  is  accordingly  affirmed. 


(127  Fed.  143.  > 

DOWAGIAC  MFG.  CO.  v.  BRENNAN  &  CO.  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  24,  1903.) 

No.  1,208. 

1.  Patbnts— Validity  and  Infringement— Grain  Drills. 

The  Hoyt  patent,  No.  446,230,  for  an  improvement  in  grain  drills,  con- 
sisting of  spring  pressure  rods  operated  by  a  lever  for  depressing  the 
shoes  in  operation  on  uneven  ground,  and  used  for  raising  them  from 
the  ground  when  not  in  operation,  is  valid,  and  claims  1  to  3  are  in- 
fringed by  the  device  of  the  Christman  &  Munn  patent.  No.  497,864, 
in  which  the  pressure  is  applied  by  means  of  equivalent  mechanism; 
and  although  the  connection  between  the  spring  rods  and  the  coupling 
rod  through  which  the  power  is  applied  is  in  front,  instead  of  in  the 
rear,  of  the  hopper,  and  the  function  of  raising  the  shoe  from  the  ground 
is  transferred  from  the  former  to  the  latter,  the  two  conjointly  per- 
form the  same  functions  in  substantially  the  same  manner,  the  change 
being  one  of  form  only. 

2.  Same— Rule  in  Respect  of  Equivalents. 

The  range  of  equivalents  covered  by  a  patent  for  machinery  corresponds 
with  the  character  of  the  invention,  and  includes  all  forms  which  embody 
the  substance  of  the  invention,  and  by  like  mechanical  co-operation  effect 
substantially  the  same  result 

3.  Same— Identity  of  Combination  Claims. 

The  substantial  identity  of  a  mechanical  combination  is  not  affected  by 
the  circumstance  that  one  of  its  members  is  also  adapted  for  connection 
with  other  parts  of  the  machine  not  Included  in  the  combination. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Kentucky. 
For  opinion  below,  see  1 18  Fed.  143. 

Fred  L.  Chappell  and  Otis  A.  Earl,  for  appellant. 
Paul  A.  Staley,  Border  Bowman  Qohn  R.  Bennett,  of  counsel),  for 
appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  The  complainant,  the  Dowagiac  Man- 
ufacturing Company,  brought  this  suit  in  equity  charging  the  defend- 
ants with  the  infringement  of  letters  patent  No.  446,230,  granted  to 
W.  F.  Ho)rt,  February  10,  1891,  and  subsequently  assigned  to  the 
complainant,  for  new  and  useful  improvements  in  grain  drills,  and 
relating  particularly  to  those  parts  of  shoe  drills  (so  called)  employed 
to  depress  the  shoe  and  covering  wheel  when  in  operation,  and  to 
raise  the  same  parts  out  of  contact  with  the  ground  when  the  drill 
is  not  in  operation  but  is  being  moved  from  place  to  place  on  the  wheels 
which  support  it.  This  patent  was  the  subject  of  the  suit  in  the  case 
of  McSherry  Manufacturing  Co.  v.  Dowagiac  Manufacturing  Co., 
reported  in  loi  Fed.  716,  and  41  C.  C.  A.  627,  wherein  this  court, 
aflSrming  the  decree  of  the  Circuit  Court  in  respect  to  the  first  three 
e2C.C.A.— 17 
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claims,  held  the  patent  valid  and  infringed  by  the  manufacture  of  the 
structure  there  complained  of.  That  case  was  decided  May  8,  1900. 
Subsequently  a  suit  was  brougfct  on  the  same  patent  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Minnesota  by  the  same 
complainant  against  the  Minnesota  Moline  Plow  Company  for  in- 
fringement by  the  manufacture  (or  sale)  of  two  forms  of  the  pat- 
ented devices,  one  of  which  was  substantially,  if  not  identically,  the 
same  as  that  of  the  McSherry  Company,  and  the  other  a  modified 
form  of  similar  devices.  Judge  Lochren  held  the  Hoyt  patent  valid 
and  infringed  by  the  first  of  those  structures,  but  not  infringed  by  the 
latter.  The  case  was  taken  by  appeal  to  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  where,  in  an  opinion  by  Judge  Carland,  the 
patent  was  held  valid  and  infringed  by  both  of  fiie  structures  com- 
plained of.  Judge  Thayer  dissenting  upon  the  question  of  infringe- 
ment by  the  second  or  modified  form  above  mentioned,  but  concur- 
ring with  the  majority  upon  the  other  questions  in  the  case.  118  Fed. 
136,  55  C.  C.  A.  86.  An  application  was  made  for  a  certiorari  to  the 
Supreme  Court,  but  was  denied  by  that  court  187  U.  S.  644,  23  Sup. 
Ct.  843,  47  L.  Ed.  346,  It  is  proper  to  say  of  this  case  that  the  lower 
court  followed  the  decision  of  this  court  in  the  McSherry  Case  in  re- 
spect to  the  validity  of  the  Hoyt  patent,  but  that  the  majority  of  the 
Circuit  Court  of  Appeals  held  the  patent  valid  upon  its  independent 
judgment,  though  the  opinion  declares  that  if  it  had  been  in  doubt  it 
would  have  followed  this  court  upon  the  principle  of  comity.  The 
patent  was  also  held  valid  and  infringed  by  Judge  Lochren  in  a  similar 
suit  against  Smith  &  Zimmer  by  5ie  same  complainant.  108  Fed. 
67.  Another  suit  was  brought  complaining  of  the  infringement  of 
this  patent,  against  Fowler  and  another,  in  the  Circuit  Court  for  the 
District  of  North  Dakota.  Judge  Amidon  was  unable  to  agree  with 
the  views  of  this  court  and  the  holding  of  Judge  Lochren  in  respect 
to  the  validity  of  the  patent,  and  dismissed  the  bill.  This,  we  under- 
stand, was  prior  to  the  decision  of  the  Circuit  Court  of  Appeals  of  his 
circuit  in  the  Minnesota  Moline  Plow  Co.  Case.  An  appeal  was  taken 
in  the  Fowler  Case  to  the  Circuit  Court  of  Appeals,  where.  Judge 
Thayer  delivering  the  opinion  of  the  court,  it  was  held  that  the  first 
three  claims  of  the  patent  (being  the  same  as  those  here  sued  on)  were 
valid  and  infringed.  121  Fed.  988,  58  C.  C.  A.  643.  We  will  not 
stop  now  to  go  into  a  detail  of  the  structures  which,  in  the  cases  re- 
ferred to,  were  held  to  infringe,  but  shall  refer  to  some  of  thein  when 
we  come  to  a  comparison  of  them  with  that  of  the  present  defendant, 
and  consider  the  effect  which  the  decisions  thereon  ought  to  have  in 
the  determination  of  the  controversy  involved  in  this  appeal. 

The  claims  of  the  patent  alleged  to  be  infringed  are  the  first  three  of 
those  involved  in  the  McSherry  Case,  and  which  this  court  held  valid^ 
They  are,  for  convenience,  here  reproduced: 

"(1)  In  combination  with  the  transporting  wheels  and  frame,  the  hopper, 
shoe,  and  draft  rods,  the  latter  having  a  pivotal  connection  with  the  frame, 
the  clamping  plates  having  a  pivotal  connection  with  the  draft  rods,  the 
spring-metal  pressure  rods  attached  to  said  plates,  said  rods  extending  pear- 
wardly  of  the  hopper,  the  forked  arm  coupled  to  said  rods,  and  means  for 
raising  and  lowering  said  arm,  substantially  as  specified. 

*'{2)  In  combination  with  a  frame  of  a  grain  drUl,  the  hopper  having  a 
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flange  at  the  upper  end,  tbe  shoe  attached  to  the  hopper,  the  curved  draft 
rods  leading  from  the  shoe  and  having  a  pivotal  connection  with  the  frame 
of  the  machine,  a  swinging  head  located  between  the  upper  ends  of  the  draft 
rods,  spring-metal  rods  attached  to  the  swinging  head,  said  rods  extending 
back  of  the  hopper  and  below  the  flange  thereof,  said  spring-metal  rods  being 
coupled  to  an  arm,  said  arm  having  means  for  raising  and  lowering  it,  and 
means  for  locking  the  parts,  for  the  purpose  set  forth. 

''(3)  In  combination  with  the  frame,  hopper,  shoe,  and  draft  rods,  the  plates 
pivotally  attached  between  the  upper  portions  of  said  draft  rods,  said  plates 
having  the  horizontal  shoulders,  said  shoulders  bearing  upon  the  draft  rods, 
the  spring-metal  rods  attached  to  said  plates  and  passing  rearward  of  and  on 
opposite  faces  of  the  hopper,  and  means  for  applying  pressure  to  the  rear 
ends  of  said  spring-metal  rods,  for  the  purpose  spedfled." 

With  respect  to  their  validity  we  do  not  feel  called  upon  to  go  into 
prolonged  discussion,  as  that  question  must  now  be  regarded  as  set- 
tled, imless  something  new  has  been  developed  in  the  present  case 
which  ought  to  lead  us  to  a  different  conclusion  from  that  reached  in 
our  previous  decision  and  that  of  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit.  It  must  suffice  to  say  that,  although  the  volume  of 
former  patents  has  been  considerably  augmented  in  this  record,  we 
find  nothing  that  has  better  ground  for  being  regarded  as  an  anticipa- 
tion of  the  Hoyt  patent,  or  as  effecting  a  limitation  of  it,  than  had 
been  shown  in  former  suits.  The  validity  of  the  patent  is  a  thing 
which  must  be  regarded  as  adjudged,  and  must  be  accepted  as  the 
starting  point  for  discussion. 

The  case,  therefore,  must  turn  on  the  question  of  infringement. 
And  upon  this  point  it  is  contended  for  the  defendants  that  the  in- 
vention of  the  patent  in  suit  is  so  restricted  by  the  prior  art  and  the 
limitations  of  the  terms  of  the  patent  as  not  to  include  the  construction 
employed  by  it  in  its  drills.  The  court  below  was  of  that  opinion, 
and  dismissed  the  bill.  Before  discussing  the  characteristics  of  the 
defendants'  structure,  it  will  be  convenient  to  re-examine  with  some 
particularity  the  Hoyt  invention  and  ascertain  its  character  and  its 
limitations.  The  objects  which  the  inventor  had  in  view  were  two- 
fold, first,  to  provide  means  for  depressing  the  shoes  of  the  drill  to 
meet  the  requirements  of  its  movements  when  in  operation  upon  differ- 
ing and  uneven  surfaces,  and,  second,  to  provide  means  for  lifting  the 
shoe  and  its  attachments  off  the  ground  while  the  drill  is  being  moved 
from  place  to  place.  There  were  in  use  devices  for  both  these  pur- 
poses, but  they  lacked  the  desired  simplicity,  convenience,  and  ease 
of  management.  The  idea  developed  by  Hoyt  was  to  extend  a 
lever  from  the  rear  part  of  the  drill  forward  over  a  fulcrum  resting 
on  the  drawbars  of  the  shoe  near  their  fore  end  and  pivotally  coupling 
the  fore  end  of  the  lever  with  the  drawbars.  He  proposed  to  make 
the  lever  of  a  spring  and  extend  it  rearwardly  to  connections  through 
which  it  could  be  operated  by  the  arm  of  a  rock  shaft  extending  across 
the  rear  part  of  the  drill,  or  other  means  known  to  the  art.  The  rear 
end  of  the  lever  would  be  depressed  or  released  by  slightly  revolving 
the  rock  shaft,  or  by  other  means  employed  for  that  purpose.  Then, 
to  provide  means  to  raise  the  shoe  out  of  contact  with  the  ground,  he 
divided  the  lever  and  brought  the  parts  alongside  of  the  hopper  and 
under  a  flange  turned  out  from  the  upper  end  thereof,  and  connected 
them  by  a  rod  to  the  arm  of  the  rock  shaft  or  other  source  of  power. 
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As  the  hopper  stands  over  the  shoe  and  is  rigidly  connected  therewith, 
the  raising  of  the  springs  at  the  rear  by  the  means  above  mentioned 
would  engage  them  with  the  flange  of  the  hopper  and  so  lift  the  shoe. 
Thus  both  objects  were  accomplished  by  one  combination  of  parts. 
Figures  i  and  2  of  the  drawings  illustrate  the  means  employed. 


y>4 


The  pressure  wheel,  G,  the  rods,  J,  and  the  plates,  T,  which  clamp 
them  to  the  levers,  I,  may  be  obliterated,  as  they  are  not  involved  in 
the  present  suit.  In  Fig.  2,  E  is  the  shoe,  H  the  drawbars,  I  the 
spring  lever  (divided),  V  the  fulcrum  of  the  lever  resting  on  the 
drawbars,  e,  e,  are  flanges  on  clamping  plates  holding  the  forward 
ends  of  the  lever,  and  through  these  flanges,  e,  e,  the  lever  is  pivotally 
coupled  to  the  drawbars  by  the  bolt,  d,  which  extends  through  the 
flanges  and  the  drawbars.  K  is  the  rock  shaft  on  which  N  is  the  rigid 
arm,  which  through  O  actuates  the  rear  end  of  the  spring  lever  or  lev- 
ers, M  is  the  handle  of  the  rock  shaft,  and  it  is  readily  seen  how  by 
turning  this  handle  forward  the  rear  end  of  the  spring  lever  is  de- 
pressed, and  by  its  bearing  on  the  drawbars  at  the  fulcrum,  V,  the  shoe 
is  depressed.  Again,  by  turning  the  handle  of  the  rock  shaft  back- 
ward, the  arm,  N,  lifts  the  rear  end  of  the  spring  lever  into  engagement 
with  the  flange  on  the  hopper,  F,  and  then  through  the  hopper  the 
shoe  is  lifted  from  the  ground.  These  figures  show  clamping  plates 
in  which  the  fore  end  of  the  spring  lever  is  imbedded  and  rigicSy  held. 
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and  through  which  the  lever  is  pivotally  connected  with  the  drawbars. 

We  think  this  was  a  highly  meritorious  invention,  and  that  the 
simplicity  of  the  structure  devised  was  one  of  its  chief  merits.  By 
means  of  it  the  shoes  of  the  drill  could  be  kept  down  to  the  proper 
depth  in  hard  soil,  each  one  could  yield  and  rise  on  meeting  an  eleva- 
tion in  its  path,  or  sink  into  a  depression  if  that  should  be  passed,  and 
then  resume  its  normal  position.  The  same  means  are  utilized  for 
lifting  the  shoes  and  holding  them  from  the  ground  when  the  drill 
was  idle  but  being  moved  from  place  to  place,  and,  although  this  ad- 
vantage is  not  mentioned  by  the  patentee,  it  is  easy  to  see  that  by  the 
construction  he  proposes  the  parts  of  the  drill  involved  are  more  se- 
curely and  firmly  held  in  their  proper  relations  while  the  drill  is  at 
work,  notably  the  upper  part  of  the  hopper,  which  is  supported  against 
lateral  movement  Some,  perhaps  all,  of  these  advantages  had,  in  a 
way,  been  supplied  by  the  former  art ;  but  they  had  not,  so  far  as  we 
can  see,  been  so  completely  gathered  together  or  attained  in  so  simple 
and  useful  a  way.  As  no  previous  organization  of  parts  composing 
this  portion  of  a  drill,  designed  to  accomplish  similar  results  and  built 
upon  the  method  of  Hoyt's  invention,  nor  anything  nearly  resembling 
it,  is  shown  by  the  record,  we  think  that  the  patent  is  entitled  to  stand 
for  what  the  claims  import,  without  any  limitations  imposed  by  the 
prior  art  that  are  relevant  to  the  present  inquiry.  The  range  of  equiva- 
lents covered  by  the  patent  corresponds  with  the  character  of  the  in- 
vention, and  includes  all  forms  which  embody  the  substance  of  the 
invention,  and  by  like  mechanical  co-operation  effect  substantially  the 
same  result  The  decisions  of  the  Circuit  Courts  of  Appeals  in  the 
Eighth  Circuit  and  in  this  circuit  confirm  and  justify  these  views. 
The  invention  of  the  Hoyt  patent  has  gone  into  extensive  use,  and  the 
numerous  attempts  to  employ  it  under  one  guise  or  another  also  at- 
test its  utility  and  value. 

The  defendants'  structure  is  manufactured  under  a  patent.  No. 
497,864,  issued  May  23,  1893,  on  the  application  of  Christman  and 
Munn.  The  following  figure  illustrates  it,  dismembered,  as  exhibited 
by  the  defendants: 


J)ou/agioc    ^^S  Co, 
-VS.- 
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As  will  be  seen  the  plate,  b,  has  a  pivot,  i,  which  goes  through  the 
opening,  e,  at  the  end  of  the  spring  lever,  which  is  larger  than  the 
pivot,  and  makes  a  loose  connection  therewith  which  permits  a  swing- 
ing motion  of  the  lever  up  and  down.  The  eyes  in  the  fore  end  of 
the  drawbar  are  put  upon  the  trunnions,  c,  c,  and  the  spring  lever 
rests  upon  the  fulcrum,  P.  The  fulcnmi  is  supported  by  a  bolt,  v, 
which  runs  also  through  the  drawbars,  with  burrs  on  either  end. 
The  parts  at  the  other  end  of  the  lever  associated  with  the  hopper  are 
plainly  shown  by  the  figure,  and  will  be  referred  to  in  another  con- 
nection. Thus  it  will  be  seen  that  the  pivotal  connection  of  the  spring 
lever  of  the  defendants  is  made  by  pivoting  it  at  the  fore  end  on  a 
pivot  formed  on  the  lower  edge  of  a  plate  attached  to  the  frame,  and 
the  drawbars  are  pivoted  on  pivots  on  the  side  edges  of  the  same  plate. 
Mechanically  this  construction  amounts  to  the  same  thing  as  that  of  the 
Hoyt  patent,  where  the  lever  and  the  drawbars  are  pivoted  on  a  bolt. 
The  plate  performs  the  same  function  as  the  bolt.  Each  constitutes 
the  medium  by  which  capacity  is  given  for  effecting  the  hingelike 
motion  of  the  lever  and  drawbars  which  the  patentee  intended.  He 
does  not  limit  himself  to  a  particular  manner  of  eflFecting  the  pivotal 
connection.  He  describes  one  method  of  carrying  out  Ws  invention, 
but  his  claims  cover  all  means  which  substantially  represent  it  And 
it  is  easy  to  see  in  the  defendants*  organization  the  very  form  and  ar- 
ticulations of  the  Hoyt  invention.  The  spring  lever,  the  prop  or  ful- 
crum, and  the  pivotal  connection  of  the  lever  with  the  drawbars  are 
all  present  in  the  defendants'  organization,  and  they  co-operate  in  the 
same  way  as  that  proposed  by  the  Hoyt  invention.  It  is  true  that  the 
plate  serves  also  as  a  means  of  attachment  to  the  frame  of  the  drill,  but 
it  none  the  less  serves  as  a  member  of  the  combination  to  effect  the 
purpose  of  a  pivotal  connection  between  the  lever  and  the  drawbars. 
Hoyt  does  not  confine  the  connection  to  any  particular  point  on  the 
drawbars.  The  purpose  of  it  would  indicate  that  it  should  be  not 
far  from  their  fore  ends,  and  it  equally  answers  the  requirements  if  it 
is  located  quite  at  their  fore  ends. 

In  the  McSherry  Case  there  were  no  clamping  plates  in  the  defend- 
ants' structure,  but  the  body  of  the  spring  lever  was  carried  forward 
over  a  fulcrum  resting  on  the  drawbars  and  pivotally  connected  by  a 
bolt  running  through  lever  and  drawbars,  and  the  defense  depended 
largely  on  this  omission  of  the  clamping  plates  in  the  oflfending  struc- 
ture. But  it  was  held,  Judge  Lurton  delivering  the  opinion,  that  as 
the  defendant  had,  in  prolonging  the  spring  lever,  also  supplied  a  ful- 
crtim  and  a  pivotal  connection  with  the  drawbars,  and  as  the  clamping 
plates  of  the  patent  were  a  mere  prolongation  of  the  spring  lever  for 
the  purpose  of  providing  a  fulcrum  and  pivotal  connection,  the  de- 
fendant had  merely  supplied  an  equivalent  for  the  operative  parts  of 
the  clamping  plates,  and  had  therefore  infringed.  The  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  in  the  Minnesota  Moline  Plow  Co. 
Case,  upon  the  same  facts,  concurred  in  this  view.  But  it  is  material 
to  notice  that  in  that  case  there  was  another  form  of  these  parts  which" 
was  alleged  to  be  an  infringement  of  the  Hoyt  patent  not  embraced 
by  our  own  decision.  In  that  form  the  spring  levers  were  pivoted  to 
the  frame  by  slots  in  their  fore  ends  which  embraced  a  bolt  between  the 


Digitized  by  VjOOQIC 


DOWAGIAO  MFG.  CO.  V.  BBENNAN  dk  CO.  263 

drawbars  at  their  fore  ends.  Thus  the  pivotal  connection  or  lever 
and  drawbars  was  made  by  a  common  medium  at  their  fore  ends  and 
at  their  attachment  to  the  frame.  Then  there  was  a  separate  drawbar 
pivoted  on  a  bolt  between  the  drawbars  running  to  the  shoe  at  their  fore 
end,  and  extending  back  to  and  engaging  a  fin  projecting  from  the 
front  face  of  the  hopper.  On  this  separate  bar  was  the  fulcrum  on 
which  the  spring  lever  rested.  It  was  claimed  by  the  defendant  in 
that  case  that  by  these  variations  they  had  avoided  infringement.  But 
the  court  held  that,  notwithstanding  the  changes  of  the  forms  of  parts, 
the  essential  elements  and  the  principle  of  their  operation  in  the  Hoyt 
patent  had  been  appropriated  and  employed  in  the  defendant's  com- 
bination. It  must,  we  think,  be  confessed  that,  if  that  case  was  rightly 
decided,  it  would  be  impossible  to  hold  that  the  structure  used  by  the 
defendants  in  the  present  case  is  not  an  infringement ;  for  the  diflfer- 
ences  of  the  very  parts  with  which  we  are  now  dealing  were  the  sub- 
ject of  decision,  and  those  diflferences  were  mainly  in  the  manner  of 
effecting  the  pivotal  connection.  Judge  Thayer  dissented  from  this 
part  of  the  decision.  An  application  for  a  writ  of  certiorari  was  denied 
by  the  Supreme  Court,  which  adds  somewhat  to  the  authority  of  that 
case,  especially  as  the  judge  in  the  lower  court  had  held  to  the  same 
view  as  the  dissenting  judge.  The  judges  who  had  considered  the 
case  were  evenly  balanced  in  numbers. 

In  the  later  case  against  Fowler  and  others,  above  referred  to,  the 
structure  which  was  held  to  infringe  the  Hoyt  patent  consisted  of  a 
spring  lever  turned  down  and  flexed  near  its  fore  end  over  a  crossbar 
located  between  the  draw-bars  and  secured  to  them,  and  then  carried 
back  between  the  drawbars  to  a  point  in  the  rear  of  what  we  have 
termed  a  "crossbar,"  over  which  the  first  bend  was  made,  and  over 
and  around  another  crossbar  located  between  the  bars  in  a  similar 
manner  to  the  first.  The  effect  of  this  was  that,  by  pressing  down 
the  outer  end  of  the  lever,  the  inner  end  at  its  final  attachment  would' 
press  down  the  drawbars  and  the  shoe.  Apparently  this  contrivance 
would  have  the  same  operation  and  effect  as  if  the  lever  rested  on  a 
fulcrum  located  at  the  place  of  final  attachment,  and  had  pivotal  con- 
nection with  the  drawbars  at  the  upper  or  first  mentioned  crossbar, 
where  the  lever  was  flexed  on  the  drawbar.  It  was  an  ingenious  at- 
tempt to  obtain  the  advantages  of  the  Hoyt  invention  by  a  change 
of  form,  apparently,  but  not  really,  establishing  a  difference  of  struc- 
ture which  would  take  it  out  of  the  bounds  of  the  patent.  The  rear 
end  of  the  lever,  or,  rather,  an  extension  thereof,  embraced  the  sides 
of  the  hopper  imder  the  flange  thereof,  and  by  these  means  the  shoe 
was  lifted  off  the  ground  in  the  same  way  and  by  the  same  means  as 
in  the  Hoyt  patent.  In  that  case,  as  in  this,  the  defendants'  spring 
lever  was  single  from  the  pivotal  connection  to  a  point  in  front  of 
the  hopper,  and  there  divided  to  embrace  it.  But  it  was  held,  and 
we  have  no  doubt  correctly,  that  the  principle  was  the  same  whether 
the  lever  was  in  two  parts  or  one.  The  court,  in  an  opinion  by  Judge 
Thayer,  following  the  previous  decisions  holding  the  patent  valid, 
held  further  that  it  was  infringed  by  the  structure  complained  of. 
The  modifications  of  the  Hoyt  combination  of  parts  were  more  rad- 
ical and  serious  in  that  case  than  in  the  present.    A  number  of  our 
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own  decisions,  and  some  by  other  courts,  bearing  upon  the  subject  of 
infringement  by  employing  equivalent  means  to  secure  the  advantages 
of  a  former  invention,  are  collected  in  Dowagiac  Mfg.  Co.  v.  Su- 
perior Drill  Co.,  115  Fed.  886,  53  C.  C.  A.  36,  at  pages  904,  905, 
115  Fed.,  pp.  54,  55,  53  C.  C.  A.,  that  case  being  itself  an  illustration. 
In  delivering  the  opinion  in  Cochrane  v.  Deener,  94  U.  S.  789,  24 
L.  Ed.  514,  Mr.  Justice  Bradley,  applying  the  doctrine  of  equivalents, 
said: 

'Thoagh  some  of  the  corresponding  parts  of  the  machinery  designated  in 
this  combination  are  not  the  same  in  point  of  form  in  the  two  bolting  appa- 
ratuses, and,  separately  considered,  could  not  be  regarded  as  identical  or  con- 
flicting, yet  having  the  same  purpose  in  the  combination,  and  effecting  that 
purpose  m  substantially  the  same  manner,  they  are  the  equivalents  of  each 
other  in  that  regard.  The  claim  of  the  patent  is  not  confined  to  any  particular 
form  of  apparatus,  but  (in  regard  to  the  valves,  for  example),  embraces  gen- 
erally any  valves  for  feeding  and  delivering  the  meal  without  allowing  the 
air  to  pass  through.*' 

Counsel  for  defendants  refers  to  language  employed  by  us  in  Dow- 
agiac Mfg.  Co.  v.  Superior  Drill  Co.,  115  Fed.  886,  53  C.  C.  A.  36, 
in  stating  the  import  of  the  decision  of  this  court  in  the  McSherry 
Case,  where  we  said: 

'Inasmuch  as  the  springs  and  the  clamp  of  the  patent  were  made  Integral 
by  rigidly  fixing  them  together,  we  held  that,  recognizing  the  invention  as  a 
distinct  advance  in  the  art,  the  pivoting  of  the  forward  ends  of  the  springs 
directly  upon  the  drawbars  was  substantially  the  equivalent  of  uniting  the 
ends  of  the  springs  with  a  clamp,  and  then  pivoting  the  clamp  upon  the 
draw-bars" — 

And  supposes  that  by  "the  pivoting  the  forward  ends  of  the  springs 
directly  upon  the  drawbars"  we  meant  an  immediate  physical  con- 
nection of  the  springs  with  the  drawbars,  and  assumes  from  this 
that  we  had  deemed  such  physical  connection  material.  But  this  is 
a  misconstruction.  By  "directly"  we  meant  without  the  intervention 
of  clamping  plates.  That  was  the  feature  involved,  and  not  the  ques- 
tion as  to  the  point  where  the  pivotal  connection  should  be  made. 

Counsel  for  defendants  claim  further  that  there  is  a  radical  differ- 
ence in  the  manner  in  which  their  spring  lever  is  connected  at  the 
rear  end  with  the  coupling  rod  through  which  the  power  is  applied, 
in  that  the  attachment  is  made  in  front  of  the  hopper,  instead  of 
behind  it,  as  in  the  Hoyt  patent,  and  the  spring  rod  does  not  extend 
behind  the  hopper.  But  the  claims  do  not  require  that  the  connection 
of  the  lever  with  the  coupling  rod  shall  be  behind  the  hopper,  and 
the  lever  and  the  rod  do  undoubtedly  conjointly  perform  the  same 
service  as  in  the  Hoyt  patent,  and  substantially  in  the  same  way.  So 
far  as  the  means  for  depressing  the  shoe  are  concerned,  they  are  the 
same.  In  raising  the  shoe  the  same  parts  are  employed,  but  the  func- 
tion of  the  lever  is  diminished  and  that  of  the  connecting  rod  is  cor- 
respondingly increased.  Of  course,  the  question  of  equivalency  can- 
not arise  if  the  mechanism  and  its  mode  of  operation  are  precisely 
the  same.  We  agree  with  the  opinion  of  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  in  the  Fowler  Case,  supra,  where  the 
same  question  arose  upon  a  like  construction,  and  the  diflference  was 
held  not  to  be  material.     It  seems  a  proper  case  to  which  might  be 


Digitized  by  VjOOQIC 


DOWAOIAC  MFG.  CO.  V.  BBENNAN  A  CO.  265 

applied  the  observation  of  Judge  Taft  in  King  Axe  Co.  v.  Hubbard, 
97  Fed.  795,  803,  38  C.  C.  A.  423,  where  in  similar  circumstances  he 
said: 

**Thl8  i8  an  instance,  not  infrequent  in  patent  litigation,  where  the  Infringer 
has  sought  to  evade  the  claims  of  a  patent,  the  substance  of  which  he  Is  ap- 
propriating, by  deliberately  impairing  the  function  of  one  element,  without 
destroying  the  substantial  identity  of  structure,  operation,  and  result." 

We  must  take  notice  of  a  line  of  argument  upon  which  much  stress 
is  laid  by  counsel  for  defendants.  It  appears  that  the  complainant 
in  some  of  its  advertising  literature,  for  the  purpose,  as  we  must  sup- 
pose, of  catching  trade,  has  set  forth  and  claimed  as  an  important 
advantage  of  its  drill  that  the  devices  for  depressing  the  lever  and 
shoe  were  such  that  the  force  applied  to  the  lever  is  exhausted  in  the 
structure  itself,  and  does  not  extend  to  the  frame  of  the  drill;  in 
other  words,  that  this  section  of  the  drill  will  stand  upright  when 
detached  from  the  drill  and  pressure  is  applied  to  the  lever.  And  it 
was  pointed  out  that  this  feature  distinguished  it  from  all  other  drills, 
and  pictorial  illustrations  were  given  of  the  one  standing  upright  un- 
der pressure  when  detached,  and  the  others  tumbling  forward  when 
manipulated  in  the  same  way.  This  matter  is  adopted  in  the  brief 
for  defendants  as  the  statement  of  the  complainant's  understanding  of 
the  theater  of  the  controversy  and  of  the  distinguishing  characteristic 
of  its  patent  Thus  the  defendants  easily  disposed  of  the  controversy 
by  the  confession  of  the  complainant.  But  this  supposed  advantage 
is  nowhere  suggested  in  the  patent;  the  specification  does  not  point" 
to  so  constructing  the  device  as  to  accomplish  it,  nor  would  it  be 
eflfected  unless  the  proportions  were  so  adjusted  as  to  balance  the 
parts  under  pressure.  Perhaps  this  defense  may  be  excused  upon  the 
ground  that  the  complainant  has  in  this  suit  advanced  this  feature  as 
one  to  commend  the  patent  to  favorable  consideration,  and  has  pro- 
duced expert  mechanical  testimony  to  prove  that  the  feature  does  in 
fact  exist.  We  think  the  whole  matter  is  too  trivial  to  require  fur- 
ther attention. 

Some  minor  points  of  difference  exist  between  the  structures  of 
the  parties,  but  they  are  all  subordinate  to  the  main  features  we  have 
considered. 

We  are  of  opinion  that  the  complainants'  patent  is  valid,  and  is 
infringed  by  the  defendants  as  charged.  The  decree  is  therefore  re- 
versed, and  the  cause  remanded  with  directions  to  enter  a  decree  for 
an  injtmction,  and  for  the  recovery  of  profits  and  damages  to  be  as- 
certained. 
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(127  Fed.  152.) 

NEW  DEPARTURE  MTG.  00.  T.  SARGENT  ft  CXX 

(Circuit  Court  of  Appeals,  Second  Circuit    December  21,  1903.) 

Naia 

1.  Patents— Invention— DooB  Bells. 

The  Rockwell  patent,  No.  471,983,  for  a  bell  designed  for  use  as  a 
door  bell,  is  void  for  lack  of  invention,  in  view  of  the  prior  art,  and 
especially  of  the  English  patent  to  Bennett,  No.  2,425  of  1877,  for  a  call 
belL 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 

For  opinion  below,  see  xi8  Fed.  41. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  Circuit 
Court,  district  of  Connecticut,  dismissing  a  bill  for  infringement  of 
United  States  letters  patent  No.  471,983,  granted  March  29,  1892,  to 
Edward  Dayton  Rockwell  for  a  "bell." 

T.  Hart  Anderson,  for  appellant. 

John  K.  Beach  and  Samuel  H.  Fisher,  for  appellee. 

Before  LACOMBE  and  COXE,  Circuit  Judges,  and  HOLT,  Dis- 
trict Judge. 

LACOMBE,  Circuit  Judge.  The  specification  states  that  it  is  the 
object  of  the  invention  to  produce  an  improved  bell  that  can  be  op- 
erated without  the  use  of  springs,  and  can  be  caused  to  emit  a  con- 
tinuous ringing  sound  resembling  that  of  an  electric  bell — ^"a  clearer 
sounding  bell"  than  those  of  the  same  class  ordinarily  used.  "In  ac- 
complishing this  object,"  says  the  patentee,  "I  provide  within  a  gong 
a  centrally  pivoted  swinging  arm  that  extends  nearly  the  length  of  the 
diameter  of  the  gong,  and  carries  one  or  more  loosely  pivoted  strikers. 
I  also  provide  a  lug  upon  the  side  of  the  gong,  against  which  the  strik- 
ers may  impinge  squarely,  and  thereby  produce  a  clear,  resonant  tone." 

The  particular  desideratum  and  the  means  devised  to  secure  it — ^the 
object  of  the  invention  and  the  invention  itself — are  very  clearly  set 
forth  in  the  specifications,  as  follows : 

''Heretofore  in  beUs  of  this  class  revolving  arms  with  loosely  pivoted  strikers 
have  been  used,  but  the  arms,  being  short,  have  been  pivoted  near  one  side  of 
the  gong  instead  of  at  its  center.  Even  by  this  arrangement,  which  increases 
the  angle  at  which  the  strikers  would  be  thrown  against  the  side  of  the 
gong,  the  strikers  would  nevertheless  impinge  against  the  gong  glandngly,  and 
thereby  impair  the  purity  of  the  tone  of  the  bell.  By  increasing  the  length  of 
the  revolving  striker  arm,  the  dimensions  of  the  parts,  especially  the  size  and 
weight  of  the  strikers,  may  be  materially  increased  and  the  durability  of  the 
bell  mechanism  enhanced;  but  with  a  smooth  gong  it  would  have  been  im- 
possible to  use  an  arm  which  would  swing  its  entire  inside  diameter,  because 
instead  of  being  thrown  against  the  side  of  the  gong  at  intervals  to  produce 
a  ringing  sound  the  strikers  would  at  all  times  during  a  revolution  of  the  arm 
be  brought  In  contact  with  its  side,  and  produce  only  a  scraping  noise.  To 
adapt  a  bell  for  the  use  of  such  mechanism  as  above  described,  I  provide  a 
lug  projecting  inwardly  on  the  side  of  the  gong,  so  that  the  strikers,  while 
out  of  reach  of  the  gong  proper,  may  hit  the  lug  squarely,  and,  being  loosely 
pivoted,  rebound  at  once,  and  thus  cause  the  bell  to  emit  a  clear  musical  tone." 
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In  the  drawings  the  bell  is  shown  set  in  place  upon  a  door.  The 
1)ase-plate  is  fastened  to  the  door  by  screws,  and  carries,  on  an  arbor 
(numbered  4),  in  suitable  bearings,  a  little  to  one  side  of  its  center,  a 
main  gear  or  cog  wheel,  5.  It  is  this  wheel  which  sets  the  parts  in 
action,  and  it  is  itself  operated  by  the  squared  shank  of  a  knob  which 
fits  into  a  square  hole  in  the  end  of  the  arbor,  the  shank,  passing 
through,  and  the  knob  or  turn  button  being  on  the  farther  side  of  the 
door,  where  it  is  secured  in  the  ordinary  way  with  an  escutcheon. 
The  knob  is  thus  held  "in  fixed  operative  relations  with  the  arbor,  so 
that  a  turn  in  either  direction  of  the  knob  may  cause  the  wheel,  5,  to 
revolve."  It  is  stated  that  "any  other  suitable  means  of  rotating  the 
gear,  5,  may  be  substituted."  Manifestly  the  invention  of  the  patent 
is  to  be  found  elsewhere  than  in  the  means  for  turning  such  gear. 

The  specification  shows : 

"An  internal  frame-plate  that  Is  fastened  securely  to  studs,  projecting  from 
the  base-plate.  The  base-plate  and  frame-plate  so  united  constitute  the  frame 
-of  the  bell.  The  plate  is  provided  with  one  bearing  for  the  arl>or,  4.  ♦  ♦  ♦ 
In  the  center  of  the  base-plate,  upon  top  of  the  frame-plate,  is  fixed  a  cylin- 
drical stud,  12,  which  is  smooth  next  to  the  plate,  and  Is  screw-threaded  on 
its  projecting  end.  Around  the  smooth  part  of  this  stud  is  pivoted  a  revoluble 
pinion,  13,  that  carries  fixedly  on  one  side  an  arm,  14.  Upon  opposite  ends 
of  the  arm  I  provide  loosely  pivoted  strikers  of  any  suitable  shape — such,  for 
instance,  as  those  shown  in  the  drawings — ^whicli  consist  of  round  pieces  of 
metal,  15,  provided  with  large  central  apertures  through  which  pass  pivot 
pins,  and  to  which  they  are  secured  by  washers  on  the  ends  of  the  pins. 
The  revoluble  pinion,  13,  \b  geared  to  the  cogwheel,  5,  by  any  suitable  gear — 
such,  for  instance,  as  tLe  large  gear,  18,  and  a  pinion,  19,  borne,  respectively, 
above  and  below  the  frame-plate  by  a  common  arbor,  20,  carried  in  suitable 
bearings  in  the  base-plate  and  frame-plate.  Upon  the  screw-threaded  end  of 
the  stud,  12,  may  be  screwed  a  gong,  21.  An  internally  screw-threaded  pro- 
jection upon  the  inside  of  the  gong  is  provided  for  this  purpose,  the  projection, 
when  In  place,  being  adapted  to  hold  the  arm,  14,  and  its  pinion  securely  in 
place.  ♦  ♦  ♦  I  provide  on  the  interior  of  the  gong,  on  one  side  near  its 
edge,  an  internally  projecting  lug.  It  will  be  observed  that  the  arm,  14,  ex- 
tends almost  entirely  across  the  inside  of  the  gong,  and  is  adapted  to  swing 
around  its  entire  inside  diameter,  its  dimensions  being  such  that  the  strikers 
are  out  of  reach  of  the  sides  of  the  gong,  but  are  adapted  to  impinge  against 
the  lug  that  is  located  in  their  path.'' 

The  patentee  adds : 

"I  do  not  confine  myself  to  the  shape  of  the  striker  arm  that  carries  the 
striker.  It  may  be  duplicated  in  effect  so  as  to  present  the  appearance  of  a 
cross-arm,  or  it  may  be  wheel-shaped,  if  desired,  so  as  to  carry  more  than 
two  strikers ;  but  these  are  manifestly  mere  details  of  construction.'' 

The  single  claim  reads: 

"In  bell  mechanism  the  combination,  with  a  frame  and  gong  and  lug  upon 
the  gong,  of  a  centrally  pivoted  pinion  loosely  mounted  on  a  central  post  on 
the  frame,  and  having  an  arm  upon  one  side,  strikers  upon  the  arm,  and 
mechanism  for  communicating  motion  to  it  tlirough  the  pinion,  substantially 
as  set  forth." 

This  patent  was  applied  for  October  29,  1891.  On  September  17, 
1891,  Rockwell  had  applied  for  another  patent  for  a  "bell."  Both 
patents  were  issued  on  the  same  day,  the  one  first  applied  for  as  No. 
471,982,  the  one  in  suit  as  No.  471,983.  The  object  of  invention  in 
the  lower  numbered  patent  is  to  produce  a  bicycle  bell  by  which  a 
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sound  resembling  that  of  an  electric  bell,  but  of  increased  purity  of 
tone,  may  be  produced.  That  patent  contains  this  paragraph:  "I 
do  not  in  this  specification  claim,  in  combination  operatively  with 
other  parts  of  bell  mechanism,  a  centrally  pivoted  pinion  loosely 
mounted  on  a  central  post  on  the  frame,  and  having  an  arm  upon  one 
side,  because  I  have  made  it  the  subject-matter  of  another  application. 
Serial  No.  410,248,"  which  was  issued  as  the  patent  in  suit. 

Suit  for  infringement  was  brought  upon  the  bicycle  bell  patent 
against  Bevin  Bros.,  the  patent  was  sustained  below,  and  the  cause 
came  up  on  appeal  to  this  court.  New  Departure  Bell  Co.  v.  Bevin, 
73  Fed.  469,  19  C.  C.  A.  534.  In  the  opinion  then  handed  down  the 
characteristics  of  the  bicycle  bell  patent  are  fully  set  forth,  with  quo- 
tations from  the  specifications.  It  is  sufficient  now  to  refer  to  that 
opinion,  without  incumbering  the  present  one  by  incorporating  all  that 
it  contains.  It  was  held  that  an  English  patent  to  Bennett  for  a  call 
bell  disclosed  a  combination  of  parts  so  closely  resembling  Rockwell's 
that  the  slight  modification  required  to  adapt  it  to  use  on  a  bicycle 
could  not  be  held  to  be  invention.  The  opinion  sets  forth  the  de- 
scription of  the  Bennett  bell  with  great  particularity,  and  such  de- 
scription is  made  more  intelligible  by  the  insertion  of  two  of  the  Ben- 
nett drawings.  The  reasoning  and  conclusion  in  the  Bevin  Case  are 
applicable  here,  and  dispose  of  this  patent  in  the  same  way.  In  the 
bicycle  bell  patent  there  is  found  the  combination  with  a  frame  and 
gong,  and  lug  upon  the  gong,  of  a  centrally  pivoted  pinion,  loosely 
mounted  on  a  central  post  on  the  frarne,  and  having  an  arm  upon  one 
side,  strikers  upon  the  arm,  and  mechanism  for.  communicating  mo- 
tion. Every  one  of  those  elements  was  found  in  Bennett,  combined 
in  precisely  the  sanje  way,  and  performing  precisely  the  same,  func- 
tions. In  the  bicycle  bell — presumably  because  of  the  necessity  for 
operating  by  alternately  pressing  and  retracting  the  thumb  without 
letting  go  the  grip  on  the  handle  bar — the  pinion  wheel  which  im- 
parted motion  to  the  loosely-mounted  revoluble  pinion  that  carried 
the  striker  arm  was  restricted,  so  that  after  moving  through  a  few 
degrees  in  one  direction  under  thumb  pressure  it  moved  the  same  num- 
ber of  degrees  in  a  reverse  direction  under  the  operation  of  a  retract- 
ing spring.  Consequently  the  pinion  wheel  was  reduced  to  a  mere 
sector.  In  the  patent  in  suit  this  restriction  is  not  required,  and  the 
gear,  5,  is  left  free  to  move  indefinitely  in  either  direction.  It  seems 
unnecessary  to  do  more  than  refer  to  the  quotation  from  the  Bennett 
patent  and  the  drawings  on  page  473,  73  Fed.,  19  C.  C.  A.  534,  of  our 
former  opinion.  The  pendulum,  1,  is  a  mere  optional  addition,'  having 
nothing  to  do  with  the  bell  mechanism,  and  may  be  left  off.  The  rod, 
i,  is  the  device  which  causes  the  first  pinion  wheel  to  rotate,  but  the 
patent  in  suit  says  that  *'any  suitable  means  for  rotating  the  gear,  5, 
may  be  employed."  Therefore  i  may  be  omitted,  and  in  its  place  the 
arbor  on  which  the  pinion  wheel  revolves  may  be  made  fast  to  the 
wheel,  and  continued  through  the  door,  when  the  operation  of  a  turn 
button  will  revolve  the  wheel  in  either  direction  indefinitely.  Pre- 
cisely such  a  device  was  shown,  before  Rockwell  entered  the  field,  in 
patent  to  Allen  and  Gouldcn,  No.  450,347,  April,  1891.     Inasmuch  as 
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the  half  wheel  is  to  revolve  indefinitely  in  either  direction,  it  must 
be  made  a  whole  wheel,  and  regard  for  appearances  would  call  for  a 
gong  wide  enough  to  cover  it.  It  is  difficult  to  see  why  such  trifling 
changes  would  not  be  within  the  skill  of  the  ordinary  workman.  If 
the  Bennett  patent  was  a  fatal  reference  against  the  bicycle  bell  patent, 
it  should  be  equally  fatal  to  the  patent  in  suit,  for  with  the  trifling 
changes  mentioned — indeed,  with  one  only  (completing  the  wheel), 
for  the  means  for  rotating  gear  5  are  left  undefined — ^we  find  in  the 
Bennett  structure  every  element  of  the  claim  combined  in  the  same 
way  to  perform  the  same  functions. 

The  argimient  that  there  must  have  been  inventive  skill  required, 
because  for  years  after  the  Bennett  patent  was  issued  inferior  com- 
binations were  still  essayed,  has  been  fully  considered  and  answered  in 
our  former  opinion. 

Of  course,  in  this  suit  for  infringement  of  a  patent  we  cannot  in- 
quire into  the  apparently  unfair  devices  in  the  way  of  get  up,  orna- 
mentation, etc.,  by  which  it  is  suggested  that  defendants  are  seeking  to 
deceive  the  public  into  a  belief  that  their  bells  are  those  of  the  com- 
plainant 

The  decree  is  affirmed,  with  costs. 


<127  Fed.  155.) 

LUDINGTON  NOVELTY  CO.  Y.  LEONARD  et  al. 

SAME  Y.  FISHER  et  al. 

(Circait  Court  of  Appeals,  Second  Circuit    December  8,  1903.) 

Nos.  49  and  50. 

1.  Patekts— Infbingembnt— Game  Boards. 

The  Haskell  patent,  No.  002,179,  for  a  game  board,  held  Yold  for  lack 
of  InYention  as  to  claim  1,  and  not  infringed  as  to  claims  3  and  6. 

a.  Trade-Marks— Desckiptiyu  Words— Carrohs. 

The  word  "Oarroms/'  as  applied  to  a  game  played  with  disks  on  a 
board*  in  which  the  object  Is  to  pocket  the  disks,  is  not  so  descriptiYe 
of  the  board  or  the  games  played  thereon  as  to  preclude  its  appropria- 
tion as  a  trade-mark  therefor.  The  Haskell  registered  trade-mark  No. 
29,775,  for  the  word  "Carroms,"  as  applied  to  game  boards,  held  valid 
and  infringed. 

3.  Bakb— Suit  for  Infringement— Accounting. 

An  accounting  will  not  be  ordered  in  a  suit  for  Infringement  of  a  trade- 
mark, where  it  appears  from  the  evidence  in  the  case  that  there  is  no 
rational  rule  by  which  the  profits  realized  by  defendant  from  the  use 
of  the  name  could  be  estimated. 

Appeal  and  Cross-Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
Affirming  decree  119  Fed.  937. 

Charles  BL  Leonard  et  al.,  the  defendants  in  the  first  of  the  above-entitled 
actions,  are  doing  business  at  Grand  Rapids,  Mich.,  and  manufacturins, 
among  other  things,  certain  game  boards  which  were  offered  for  sale  in  the 

f  2.  Arbitrary,  descriptive,  or  fictitious  character  of  trade-marks  and  trade- 
oameB,  see  note  to  Searle  &  Hereth  Co.  v*  Warner,  50  O.  C.  A.  323. 
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Southern  District  of  New  York  by  Alfred  J.  Fisher  et  al.,  the  defendants  Inr 
the  second  of  the  above-entitled  actions.  The  complainant,  a  corporation  lo- 
cated at  Ludington,  Mich.,  alleges  infringement-  of  two  separate  patents 
owned  by  It,  and  also  infringement  of  its  common  law  and  registered  trade- 
mark "Carroms.''  The  complainant  also  charges  the  defendants  with  unfair 
competition  in  trade. 

The  Circuit  Ooiurt  decided  that  the  patents,  If  yalid,  were  not  infringedt 
and  that  there  was  no  proof  of  unfair  competition  as  distinguished  from  the 
mere  infringement  of  the  trade-mark.  From  those  portions  of  the  decrees 
holding  no  infringement  of  claims  1,  8  and  6  of  the  Haskell  patent  and  that 
the  defendants  were  not  guilty  of  unfair  competition  the  complainant  appeals. 

The  Circuit  Court  decided  further  that  the  complainant  had  a  valid  trade- 
mark in  the  word  "Carroms"  as  applied  to  game  boards;  that  the  defendants 
Infringed  and  that  the  use  of  the  trade-mark  by  them  should  be  enjoined^ 
From  ttiis  portion  of  the  decrees  the  defendants  appeal. 

Fred  L.  Chappell,  for  complainants. 
A.  C.  Denison,  for  defendants. 

Before  LACOMBE  and  COXE,  Circuit  Judges,  and  HAZEL,  Dis- 
trict Judge. 

COXE,  Circuit  Judge.  We  are  satisfied  with  the  disposition  made 
of  the  Haskell  patent  by  the  Circuit  Court.  If  valid  at  all,  in  view 
of  the  circilmscribed  field  in  which  the  patentee  was  compelled  to 
operate,  it  is  manifest  that  the  claims  must  be  limited  to  cover  the 
precise  structures  described  and  shown. 

Regarding  the  first  claim  of  the  Haskell  patent,  .the  distinguishing^ 
feature  of  which  is  "a  base  line  on  each  side  of  the  board  extending 
across  the  board  from  the  innermost  portion  of  the  pocket  opening  ta 
the  corresponding  portion  of  the  opposite  pocket  opening,"  we  are  in- 
clined to  the  opinion  that  the  finding  in  favor  of  the  defendants  should 
have  been  based  upon  want  of  patentability  rather  than  noninfringe- 
ment. The  line  in  question  is  drawn  around  the  board  extending^ 
across  each  side  from  the  innermost  portion  of  the  pocket  openings 
and  is  intended  to  indicate  the  location  from  which  the  disks  are  to  be 
played.  A  substantially  similar  line  appears  on  the  defendants'  board,, 
but  we  think  it  required  no  exercise  of  the  inventive  faculties  to  draw 
a  line  parallel  to  the  rim  of  the  board  in  all  essential  particulars  like 
the  balk  line  of  a  billiard  table.  The  drawing  of  such  a  line  was 
within  the  skill  of  the  calling  and  was  the  work  of  the  artisan-  and  not 
of  the  inventor. 

The  assignments  of  error  do  not  challenge  the  decision  of  the  Cir- 
cuit Court  in  so  far  as  it  relates  to  the  Fuller  patent. 

The  validity  of  the  trade-mark  in  the  word  "Carroms"  was  sustained 
by  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  in  Williams  v. 
Mitchell,  io6  Fed.  i68,  45  C.  C.  A.  265.  The  Circuit  Court,  after 
considering  the  various  differences  in  the  proof  between  that  case  and 
the  case  at  bar  and  the -effort  of  the  defendants  to  distinguish  them, 
says : 

"Upon  consideration  of  the  whole  evidence  it  seems  reasonably  clear  that 
this  word  is  not  so  descriptive  of  complainant's  game  board  that  it  could  not 
be  fairly  adopted  as  a  trade-mark.  If  the  complainant  or  its  assignors  had 
not  brought  the  word  into  general  use  as  applicable  to  the  style  of  game 
board  and  games  in  question  here,  it  is  not  probable  that  it  would  have  been 
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generally  so  used  or  nnderstood,  or  that  the  defendants  would  baye  made 
use  of  It  in  the  way  they  have." 

In  this  conclusion  we  concur. 

It  is  asserted,  because  the  disks,  as  an  incident  of  the  game,  strike 
each  other  or  the  cushions  and  rebound  or  glance  off  at  an  angle,  thus, 
in  the  broad  sense  making  "carroms,"  that  the  word  is  descriptive  of 
the  game.  It  by  no  means  follows  that  because  carroms  occur  during 
the  progress  of  a  game,  it  can  be  fairly  or  intelligently  described  as 
a  carrom  game.  Carroms,  in  the  broad  sense,  occur  in  tennis,  hockey, 
croquet,  curling,  polo  and  golf.  Even  in  football  carroms  of  an  ex- 
ceedingly strenuous  character  are  not  infrequent.  But  no  one,  with 
the  slightest  reputation  for  accuracy,  would  think  of  employing  the 
word  as  descriptive  of  these  or  other  kindred  g^ames.  A  person  who 
had  never  seen  the  complainant's  game  would  form  a  wholly  inade- 
quate conception  of  its  plan  and  object  from  the  name  alone.  We  are 
of  the  opinion  that  the  word  "carrom"  is  not  so  descriptive  of  the  com- 
plainant's game  board  or  the  games  to  be  played  thereon  as  to  defeat 
the  trade-mark.  The  whole  subject  is  so  fully  discussed,  in  the  opin- 
ion below  and  in  the  opinion  of  the  Circuit  Court  of  Appeals  in  Wil- 
liams V.  Mitchell  that  further  comment  is  unnecessary.  Except  by  the 
use  of  the  trade-mark  the  defendants  have  not  been  guilty  of  unfair 
competition  and  when  that  use  was  discontinued  the  complainant's 
rights  were  fully  safe-guarded. 

We  see  no  reason  to  diflfer  with  the  Circuit  Court  in  its  refusal  to 
order  an  accounting.  If  we  could  discover  any  theory  upon  which  a 
substantial  recovery  might  be  had  we  would  not  hesitate  to  direct  a 
reference,  but  it  is  plain  that  such  a  proceeding  will  prove  abortive 
after  subjecting  both  parties  to  large  additional  expense  and  the  de- 
fendants to  unnecessary  annoyance.  The  master  would  be  involved 
in  an  inextricable  tangle  from  which  it  will  be  impossible  to  emerge 
with  a  substantial  recovery  based  upon  a  rational  rule  of  damages. 
The  boards  sold  by  the  defendants,  and  which  they  had  a  right  to  sell, 
were  intended  to  be  used  in  connection  with  a  large  number  of  games 
in  the  description  of  some  of  which  the  word  "Carrom"  might,  in 
certain  aspects,  be  used  innocently.  An  attempt  to  segregate  the 
profits,  if  any,  resulting  from  the  illegitimate  use  of  the  word  would 
require  an  excursion  into  the  realms  of  conjecture  and  speculation 
without  hope  of  any  tangible  result 

The  decree  of  the  Circuit  Court  is  aflSrmed,  but  without  costs. 
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(127  Fed.  547.) 

In  re  L.  STEIN  &  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5.  1904.) 

No.  1,017. 

L  Bankruptcy — Partnersictp — Insanity  of  Partner. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  §  5a,  30  Stat  547,  &48  [U.  S.  Comp. 
St  1901,  p.  3424],  which  treats  a  partnership  as  a  legal  entity  and  provides 
that  "a  partnership  during  the  continuation  of  the  partnership  business, 
or  after  Its  dissolution  and  before  the  final  settlement  thereof,  may  be  ad- 
Judged  a  bankrupt,''  the  insanity  of  a  partner  and  the  appointment  of  a 
conservator  of  his  estate  will  not  prevent  an  adjudication  of  bankruptcy 
against  the  partnership  on  petition  of  its  creditors 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Illinois,  in  Bankruptcy. 

On  February  13,  1903,  certain  creditors  of  the  firm  of  L.  Stein  &  Co.,  a  co- 
partnership located  at  Quincy,  111.,  and  composed  of  Leopold  Stein  and  Albert 
Stein,  the  former  of  whom  had  his  domicile  at  Quincy  and  the  latter  of  whom 
resided  in  Chicago,  filed  their  petition  in  Involimtary  bankruptcy  against  the 
copartnership  of  L.  Stein  &  Co.  and  against  Leopold  Stein  individually.  The 
petition  alleged  that  the  petitioners  were  creditors  of  the  copartnership  to  an 
amount  exceeding  $2,300,  and  that  on  the  24th  of  December,  1902,  the  firm, 
while  insolvent,  had  made  certain  preferential  payments,  one  of  which  was  to 
the  wife  of  Leopold  Stein.  The  petition  also  alleged  tliat  on  the  26th  day  of 
December,  1902,  Albert  Stein,  one  of  the  copartners,  was  adjudged  insane  by 
the  county  court  of  Cook  county.  111.,  and  committed  to  the  Illinois  State  Hos- 
pital for  the  Insane  at  Kankakee,  and  that  Max  Lindauer  was  thereafter  duly 
appointed  conservator  of  the  estate  of  Albert  Stein,  and  had  qualified  and  was 
then  acting  as  such.  The  petitioners  prayed  service  of  their  petition  with  a 
subpoena  upon  Leopold  Stein  and  upon  Albert  Stein  and  upon  the  conservator 
of  the  estate  of  Albert  Stein,  and  that  the  copartnership  and  Leopold  Stein 
Individually  might  be  adjudged  to  be  bankrupt  On  February  21,  1903,  Albert 
Stein  by  his  conservator  and  next  friend,  and  Max  Lindauer  as  conservator  of 
the  estate  of  Albert  Stein,  severally  filed  general  demurrers  to  the  petition. 
On  June  27,  1903,  the  demurrers  were  severally  sustained  and  the  petition  dis- 
missed, and  from  that  decree  this  appeal  is  prosecuted. 

George  S.  Eddy,  for  appellant 
B.  Lipson,  for  appellee. 

Before  JENKINS  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
bankruptcy  act  (Act  July  i,  1898,  c.  541,  §  5,  30  Stat.  547,  548  [U.  S. 
Comp.  St.  190 1,  p.  3424])  deals  with  the  subject  of  copartnerships,  and 
provides  (subdivision  "a'*)  that  a  partnership  during  the  continuation  of 
the  partnership  business,  or  after  its  dissolution  and  before  the  final 
settlement  thereof,  may  be  adjudged  a  bankrupt  It  also  provides 
(subdivision  "f")  that  the  net  proceeds  of  the  partnership  property 
shall  be  appropriated  to  the  payment  of  the  partnership  debts,  and  the 
net  proceeds  of  the  individual  estate  of  each  partner  to  the  payment  of 
the  individual  debts ;  and  subdivision  19  of  section  i  of  the  act  provides 
that  "  'persons'  shall  include  corporations,  except  when  otherwise  speci- 
fied, and  officers,  partnerships  and  women,  and  when  used  with  ref- 
erence to  the  commission  of  acts  which  are  herein  forbidden  shall  in- 
clude persons  who  are  participants  in  the  forbidden  acts,  and  the  aeents. 
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officers,  and  members  of  the  board  of  directors  or  trustees,  or  other 
similar  controlling  bodies  of  corporations."  The  question  here  is 
whether  the  insanity  of  one  partner  defeats  involuntary  bankruptcy 
proceedings  against  a  copartnership  of  which  he  is  a  member.  Under 
the  bankruptcy  law  of  England,  and  under  the  previous  bankruptcy  acts 
of  the  United  States,  and  possibly  under  the  present  bankruptcy  act, 
it  is  doubtful  whether  an  insane  person  can  be  adjudged  a  bankrupt. 
No  adjudication  is  sought  here  against  the  insane  partner,  and  the 
question  suggested  need  not  be  considered,  except  that  it  may  be  noted 
that  under  the  law  of  the  state  of  Illinois  with  reference  to  insane  per- 
sons a  conservator  is  appointed  of  his  estate,  who  is  in  the  management 
of  it  during  the  insanity  of  his  principal;  but  there  is  no  prohibition 
against  suing  the  insane  person  upon  any  valid  contract  made  by  him,  or 
from  obtaining  satisfaction  out  of  his  estate  in  the  hands  of  the  con- 
servator. Starr  &  C.  Ann.  St.  1896,  c.  86;  Scott  v.  Bassett,  194  111. 
607,  62  N.  E.  914.  The  lunatic  may  by  his  conservator  sue  and  be  sued 
either  at  law  or  in  equity,  the  probate  court  being  without  power,  as ' 
it  could  in  the  case  of  decedents,  to  allow  claims  against  his  estate. 
Morgan  v.  Hoyt,  69  111.  490. 

The  present  bankruptcy  act  recognizes  the  equitable  rule  that  part- 
nership property  is  primarily  a  fund  for  the  payment  of  copartnership 
debts,  and  that  the  interest  of  a  copartner  is  subject  to  that  specisd 
equity,  and  attaches  only  to  the  surplus  remaining  after  the  payment 
of  the  copartnership  debts.  It  treats  the  copartnership  as  a  legal  en- 
tit>',  irrespective  of  the  status  or  the  separate  rights  of  the  individual 
copartners.  It  deals  with  the  copartnership  as  a  person  for  the  purpose 
of  subjecting  the  partnership  property  to  the  satisfaction  of  copartner- 
ship liabilities.  In  this  respect  the  present  act  is  a  marked  departure 
from  previous  bankruptcy  acts.  And  so  it  has  been  held  that  a  co- 
partnership may  be  adjudged  a  bankrupt  after  the  death  of  one  partner, 
upon  an  act  of  bankruptcy  committed  by  the  surviving  partner,  and  that 
the  adjudication  of  bankruptcy  of  a  copartnership  does  not  necessarily 
draw  into  the  proceeding  the  estate  of  every  individual  member.  There 
have  been  several  adjudications  in  which  the  question  has  been  fully 
considered,  and  in  the  result  of  which  we  fully  concur.  Chemical  Na- 
tional Bank  v.  Meyer  (D.  C.)  92  Fed.  896,  affirmed  upon  appeal,  sub 
nom.  In  re  Meyer,  98  Fed.  976,  39  C.  C.  A.  368 ;  In  re  Duguid  (D.  C.) 
100  Fed.  274 ;  In  re  Barden  (D.  C.)  loi  Fed.  553 ;  Strause  v.  Hooper 
(D.  C.)  105  Fed.  590;  In  re  Hale  (D.  C.)  107  Fed.  432;  In  re  Farley 
(D.  C.)  115  Fed.  359;  In  re  Mercur  (D.  C.)  116  Fed.  655;  In  re  Mer- 
cur,  122  Fed.  384,  58  C.  C  A.  472.  See,  also,  In  re  Dunnigan  (D.  C.) 
95  Fed.  428. 

We  perceive  no  valid  reason  why  this  manifest  purpose, of  the  bank- 
ruptcy act  should  not  have  full  effect.  In  the  case  of  a  decedent  the 
proper  probate  court  assumes  the  charge  of  and  the  disposition  of  his 
estate.  But  even  then  the  partnership  of  which  he  was  a  member  might, 
as  we  think,  be  properly  adjudicated  bankrupt  as  against  the  survivors, 
and  the  partnership  estate  administered  by  the  bankruptcy  court,  since 
the  decedent's  interest  in  the  estate  extends  only  to  the  surplus  after 
payment  of  the  partnership  debts.  So,  also,  in  respect  to  a  minor, 
neither  he  nor  his  estate  is  responsible  for  debts  contracted  by  him  dur- 
ing his  minority.  And  yet  we  perceive  no  objection,  where  he  is  a 
62  C.C.A.— 18 
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partner  in  a  copartnership,  his  interests  therein  being  subordinate  to  the 
copartnership  debt,  to  the  adjudication  of  such  copartnership  as  a 
bankrupt  under  the  provisions  of  the  present  bankruptcy  act  Conced- 
ing for  the  purpose  of  the  argument — a  question  which  we  do  not  de- 
termine— that  an  insane  person  may  not  be  adjudicated  a  bankrupt 
(upon  which  question  see  In  re  Pratt,  6  Nat.  Bankr.  Rep.  276,  Fed.  Cas. 
No.  11,369;  In  re  Weitzel,  7  Biss.  289,  Fed.  Cas.  No.  17,365),  never- 
theless we  think  a  copartnership  of  which  he  was  or  is  a  member  may 
be  so  adjudicated,  and  the  firm  property  applied  to  the  payment  of  the 
firm  debts.  There  is  here  no  attempt  to  adjudicate  the  insane  partner 
a  bankrupt  individually.  The  proceeding  is  merely  to  subject  partner- 
ship property  to  the  payrnent  of  partnership  debts  and  for  an  adjudi- 
cation of  bankruptcy  against  the  sane  partner.  The  argument  in  the 
cases  cited  is  so  complete  and  satisfactory  that  the  subject  needs  no 
further  discussion. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  is  remanded 
to  the  court  below  with  a  direction  to  proceed  in  conformity  to  this 
opinion* 


(125  Fed.  696.) 

CAMPBELL  y.  H.  HACKFELD  &  00.,  Limited. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  20,  1903.) 

No.  942. 

1.  Admthalty  Jurisdictton— AcrroN  for  Tort— Locality  op  Injury. 

The  fact  of  locality  alone  does  not  give  a  court  of  admiralty  jurisdic- 
tion of  an  action  for  a  tort  committed  on  the  high  seas  or  navigable  wa- 
ters, but  it  must  further  appear  that  the  tort  was  maritime  in  character, 
having  some  relation  to  a  vessel  or  its  owners. 

2,  Same—Action  against  Stevedore  by  Employ^ 

An  action  against  a  contracting  stevedore  by  an  employ^  to  recover 
for  personal  injuries  sustained  while  discharging  a  vessel,  through  the 
alleged  negligence  of  defendant  or  his  other  employes.  Is  not  within  the 
admiralty  jurisdiction,  where  no  fault  is  charged  against  the  vessel,  her 
owners,  officers,  or  crew. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Hawaii. 

J.  J.  Dunne  and  Gill  &  Farley  (R.  W.  Breckone,  of  counsel),  for 
appellant. 

Kinney,  McClanahan  &  Bigelow,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

ROSS,  Circuit  Judge.  This  cause  comes  here  on  appeal  from  a 
decree  of  the  District  Court  for  the  District  of  Hawaii  sustaining 
an  exception  of  the  appellee  to  the  jurisdiction  of  the  court  over 
the  parties  or  the  cause  of  action  stated  in  the  libel,  and  dismissing 
the  libel,  without  prejudice,  for  want  of  jurisdiction. 

The  libelant  was  a  stevedore,  and  the  libelee  a  corporation  engaged 
in  the  business  of  loading  and  unloading  vessels  at  Honolulu.  The 
libel  shows  that  in  pursuance  of  its  business  the  libelee  on  the  26th 

If  1.  See  note  at  end  of  case. 
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day  of  July,  1902,  undertook  to  unload  a  cargo  of  coal  from  the  Nor- 
wegian bark  Aeolus,  then  anchored  in  navigable  waters  of  the  port 
of  Honolulu,  and  that  the  libelant  was  one  of  the  libelee's  employes 
engaged  in  that  work ;  that  while  so  engaged  in  the  hold  of  the  ves- 
sel the  libelant  was,  by  reason  of  the  carelessness  of  the  libelee  and 
of  other  of  its  employes,  severely  injured,  for  which  injury  he  asked 
damages.  Not  only  does  the  libel  fail  to  allege  anything  against 
the  ship,  its  owner,  officers,  or  crew,  but  it  affirmatively  alleges  "that 
the  persons  who  were  engaged  in  the  unloading  of  said  bark  Aeolus 
were  all  employes  of  said  defendant,  and  not  members  of  the  crew, 
or  employes  of  said  bark  Aeolus,  and  not  fellow  servants  of  any 
capacity  with  any  of  the  employes  of  said  bark  Aeolus." 

Instances  are  numerous  in  which  stevedores  have  maintained  libels 
for  injuries  sustained  by  reason  of  defective  machinery  or  appliances 
of  the  ship,  or  by  reason  of  the  negligence  of  its  owner  or  of  sotne 
of  its  officers  or  crew.  Many  of  such  cases  are  referred  to  in  The 
Anaces,  93  Fed.  240,  34  C.  C.  A.  558,  and  in  the  briefs  of  counsel 
in  the  present  case.  But  no  case  has  been  cited,  and  it  is  asserted 
by  counsel  that  no  case  can  be  found,  where  a  stevedore  was  allowed 
to  maintain  in  a  court  of  admiralty  an  action  for  damages,  against 
the  stevedore  who  employed  him,  for  injuries  sustained  by  reason 
of  the  negligence  of  the  head  stevedore,  or  of  one  or  more  of  his 
other  employes.  The  mere  fact  that  no  such  case  can  be  found  in 
the  books  tends  strongly  to  shew  that  they  are  outside  the  acknowl- 
edged limit  of  admiralty  cognizance  over  marine  torts,  for  it  would 
be  little  short  of  absurd  to  suppose  that  there  have  not  been  hun- 
dreds and  hundreds  of  instances  where  stevedores  have  been  injured 
in  their  work  through  the  negligence  of  the  contracting  stevedore 
or  of  some  of  his  employes.  The  Plymouth,  3  Wall.  20,  37,  18  L. 
Ed.  125 ;  The  Queen  v.  Judge  of  the  City  of  London  Court,  Q.  B. 
Div.  vol.  28,  1892,  pp.  273-298. 

The  fundamental  principle  underlying  all  cases  of  tort,  as  well  as 
contract,  is  that,  to  bring  a  case  within  the  jurisdiction  oif  a  court  of 
admiralty,  maritime  relations  of  some  sort  must  exist,  for  the  all- 
sufficient  reason  that  the  admiralty  does  not  concern  itself  with  non- 
maritime  affairs.  In  concluding  hfs  great  opinion  in  the  case  of  De 
Lovio  V.  Boit  et  al.,  2  Gall.  398,  474,  Fed.  Cas.  No.  3,776,  Judge 
Story  said: 

"On  the  whole,  I  am,  without  the  slightest  hesitation,  ready  to  pronounce 
that  the  delegation  of  cognizance  of  *all  civil  cases  of  admiralty  and  marl- 
time  Jurisdiction'  to  the  courts  of  the  United  States  comprehends  all  maritime 
contracts,  torts,  and  injuries.  The  latter  branch  Is  necessarily  bounded  by 
locality.  The  former  extends  over  all  contracts,  wheresoever  they  may  be 
made  or  executed,  or  whatsoever  may  be  the  form  of  the  stipulations,  which 
relate  to  the  navigation,  business,  or  commerce  of  the  sea.'' 

Torts,  as  well  as  contracts,  not  maritime,  are  outside  of  admiralty 
cognizance. 

It  is  quite  true  that  in  many  of  the  decisions  of  the  Supreme  Court, 
as  well  as  of  the  Circuit  Courts  of  Appeals  and  of  the  Circuit  and 
District  Courts,  the  broad  statement  is  made  that  in  cases  of  tort 
the  sole  test  of  jurisdiction  is  locality;    and  that  fact  is  made  the 
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basis  of  a  criticism  of  the  decision  of  the  court  below  in  the  present 
case,  found  in  the  Harvard  Law  Review  for  January,  1903  (16  Harv. 
Law  Rev.  210,  211),  in  which  it  is  said  that  that  decision — 

"Infringes  a  rule  which  originated  In  the  very  nature  of  admiralty  Juris- 
diction, and  which  has  been  satisfactory  in  its  practical  operation.  This 
test  has  been  all  but  universally  regarded  as  the  sole  one.  See  The  Ply- 
mouth, supra.  The  single  authority  to  the  contrary  is  the  somewhat  ob- 
scurely stated  dictum  of  a  text-writer.  Benedict,  supra,  308.  The  principal 
case  seems,  then,  at  variance  with  the  spirit  of  the  previous  cases,  even 
though  reconcilable  with  the  pointe  actually  decided.  Not  only  would  the 
adoption  of  its  doctrine  unsettle  a  rule  which  has  long  been  assumed  to  be 
law,  but  it  would  make  the  question  of  Jurisdiction  over  torts  subject  to  the 
diflSculty  which  so  often  perplexes  cases  of  contract,  namely,  the  necessity 
of  deciding  in  each  case  what  is  a  maritime  relation.  The  decision  in  the 
principal  case  seems,  therefore,  unfortunate,  as  increasing  complication  and 
imcertainty  in  the  law,  without,  apparently,  securing  any  practical  gain  to 
compensate  for  these  disadvantages.'* 

It  is  expressly  admitted  in  this  article  that  "in  every  instance 
which  has  been  found,  however,  a  maritime  relation  such  as  is  re- 
quired by  the  court"  below,  has  in  fact  existed. 

It  is  a  cardinal  rule  that  the  language  of  every  court  must  be  con- 
strued with  reference  to  the  case  made  for  decision,  and  should  not 
be  extended  so  as  to  embrace  cases  that  could  hardly  have  been 
within  its  contemplation  when  using  the  language.  Take,  for  in- 
stance, the  expression  of  the  Supreme  Court  in  the  case  of  The 
Plymouth,  supra,  in  respect  to  the  point  in  question,  where  it  is  said, 
"Every  species  of  tort,  however  occurring,  and  whether  on  board  a 
vessel  or  not,  if  upon  the  high  seas  or  navigable  waters,  is  of  ad- 
miralty cognizance."  That  language  is  quite  as  broad  as,  if  not 
broader  than,  that  used  by  any  other  court  in  any  of  the  cases  upon 
the  subject,  and,  taken  literally,  would  include  within  the  jurisdiction 
of  the  admiralty  court  a  very  celebrated  case  that  arose  on  the  Bay 
of  San  Francisco  in  the  year  1870,  when  A.  P.  Crittenden,  a  dis- 
tinguished lawyer  of  California,  was  shot  by  Laura  D.  Fair  on  board 
the  ferry  steamer  El  Capitan,  while  making  one  of  her  trips  from  the 
Oakland  Mole  to  her  slip  at  San  Francisco.  But  we  think  it  would 
surprise  the  Supreme  Court  to  be  told  that  by  saying,  as  it  did  in 
the  Plymouth  Case,  that  "every  species  of  tort,  however  occurring, 
and  whether  on  board  a  vessel  or  not,  if  upon  the  high  seas  or  nav- 
igable waters,  is  of  admiralty  cognizance,"  it  in  effect  decided  that 
such  a  tort  as  Mrs.  Fair  committed  on  Crittenden  fell  within  ad- 
miralty cognizance.  If  the  language  of  the  courts  to  the  effect  that 
locality  is  the  sole  test  of  admiralty  jurisdiction  in  cases  of  tort 
is  to  be  given  the  broad  interpretation  contended  for  by  the  appel- 
lant and  by  the  Law  Review  referred  to,  then  every  case  of  bat- 
tery committed  by  one  passenger  on  another  on  board  any  ship 
anchored  in  navigable  waters  at  any  port  or  wharf  is  within  the  ju- 
risdiction of  the  court  having  admiralty  jurisdiction  over  the  place. 
Such  an  interpretation  is,  in  our  opinion,  wholly  inadmissible,  and 
such  consequences  very  clearly  show  the  danger  of  losing  sight,  in 
construing  the  language  of  a  court,  of  the  case  about  which  it  is 
speaking.  In  The  Plymouth,  for  example,  the  case  the  court  had 
for  decision  was  one  for  damage  done  wholly  on  land,  but  in  which 
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the  cause  of  damage  originated  on  water  within  the  admiralty  ju- 
risdiction of  the  trial  court.  There  flames  from  a  steam  propeller 
anchored  in  the  Chicago  river  set  fire  to  some  packing  houses  on 
land,  and  for  the  damage  thus  done  it  was  sought  to  maintain  a  suit 
in  the  admiralty  court.  One  of  the  arguments  in  favor  of  the  ju- 
risdiction was  that  the  vessel  which  communicated  the  fire  to  the 
buildings  was  a  maritime  instrument  or  agent,  and  hence  charac- 
terized the  nature  of  the  tort,  and  made  of  it  a  maritime  tort.  The 
court  held  that  to  be  a  misapprehension,  and  it  was  in  answer  to  that 
contention  that  it  said,  "The  jurisdiction  of  the  admiralty  over  mari- 
time torts  does  not  depend  upon  the  fact  that  the  injury  was  inflicted 
by  the  vessel,  but  upon  the  locality — the  high  seas  or  navigable  wa- 
ters— where  it  occurred,"  and  immediately  added  the  clause  here- 
tofore quoted:  "Every  species  of  tort,  however  occurring,  and 
wliether  on  board  a  vessel  or  not,  if  uoon  the  high  seas  or  naviga- 
ble waters,  is  of  admiralty  cognizance." 

In  this  connection,  we  quote  a  few  paragraphs  from  the  opinion 
of  Lord  Esher,  Master  of  the  Rolls,  delivered  in  a  late  case  in 
England  (hereinafter  further  referred  to),  where  it  was  sought  to 
maintain  in  a  court  of  admiralty  an  action  in  personam  against  a 
pilot  in  respect  of  a  collision  between  two  ships  on  the  high  seas, 
caused  by  his  negligence: 

"It  is  said  that  there  is  a  decision  of  Dr.  Lushington  in  favor  of  the  juris- 
diction, and  (merely  to  show  the  danger  of  taldng  words  from  a  Judgment 
without  looking  further)  I  will  at  once  grapple  with  it  In  The  Sarah,  Lush. 
54!>,  Dr.  Lushington  said  at  page  550:  The  court  has  original  Jurisdiction, 
because  the  matter  complained  of  is  a  tort  committed  on  the  high  seas.' 
There,  it  is  said,  is  a  declaration  by  Dr.  Lushington  that  he  had  Jurisdiction 
over  all  torts  committed  on  the  high  seas.  That  case  was  decided  in  18G2; 
but  if  we  turn  to  the  earlier  case  of  The  Ida,  Lush.  6.  in  which  the  subject- 
matter  was  the  winful  cutting  of  a  bark  adrift,  whereby  she  capsized  a 
barge  which  contained  cargo,  Dr.  Lushington  says  at  page  9:  *The  court, 
however,  is  still  further  indisposed  to  exercise  jurisdiction  on  account  of  the 
peculiar  nature  of  the  act  for  which  the  plaintiffs  are  now  trying  to  render 
the  defendant's  ship  liable.  The  court,  it  must  be  remembered,  has  never 
exercised  a  general  Jurisdiction  over  damage,  but  over  causes  of  collision 
only.*  Therefore,  by  what  he  said  in  The  Sarah,  Lush.  549,  he  really  did 
not  mean  every  tort  committed  on  the  high  seas,  but  only  wrongful  col- 
lisions; and  he  limited  himself  in  The  Ida,  Lush.  6,  by  saying,  in  effect, 
that  the  Jurisdiction  of  the  admiralty  had  never  extended  to  all  torts  on  the 
high  seas."  The  Queen  v.  The  Judge  of  the  City  of  London  Court,  Queen's 
Bench  Division,  vol.  28,  1892,  pp.  273,  292. 

In  the  case  of  Insurance  Co.  v.  Dunham,  ii  Wall,  i,  20  L.  Ed. 
90,  the  Supreme  Court  pointed  out  that  it  had  frequently  been  de- 
cided by  that  court — 

**That  the  admiralty  and  maritime  jurisdiction  of  the  United  States  is  not 
limited  either  by  the  restraining  statutes  or  the  judicial  prohibitions  of  Eng- 
land, but  is  to  be  interpreted  by  a  more  enlarged  view  of  its  essential  nature 
and  objects,  and  With  reference  to  analogous  jurisdictions  in  other  countries 
constituting  the  maritime  commercial  world,  as  well  as  to  that  of  England." 

And  as  to  contracts  (the  case  then  before  the  court)  said : 

'The  English  rule,  which  concedes  Jurisdiction,  with  a  few  exceptions, 
oDly  to  contracts  made  upon  the  sea,  and  to  be  executed  thereon  (making 
locality  the  test),  is  entirely  inadmissible,  and  that  the  true  criterion  is  the 
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nature  and  subject-matter  of  the  contract,  as  whether  It  was  a  maritime 
contract,  having  reference  to  maritime  service  or  maritime  transactious.*' 

The  locality  test  was  there  discarded  as  to  contracts,  because,  as 
the  jurisdiction  conferred  on  the  United  States  courts  "compre- 
hends all  maritime  contracts,  torts,  and  injuries,"  the  true  criterion 
in  the  case  then  before  the  court  was,  not  the  place  where  the  con- 
tract was  made,  but  the  nature  and  subject-matter  of  the  contract- 
that  is  to  say,  whether  it  had  reference  to  maritime  service  or  mari- 
time transactions. 

In  the  case  of  torts,  locality  remains  the  test,  for  the  manifest 
reason  that,  to  give  an  admiralty  court  jurisdiction,  they  must,  oc- 
cur in  a  place  where  the  law  maritime  prevails.  But  this  is  by  no 
means  saying  that  a  tort  or  injury  in  no  way  connected  with  any 
vessel,  or  its  owner,  officers,  or  crew,  although  occurring  in  such  a 
place  or  territory,  is  for  that  reason  within  the  jurisdiction  of  the 
admiralty.  On  the  contrary,  it  is,  as  has  been  seen,  only  of  maritime 
contracts,  maritime  torts,  and  maritime  injuries  of  which  the  United 
States  courts  are  given  admiralty  jurisdiction.  These  views  are  not 
in  conflict  with  any  decision  brought  to  our  notice,  or  that  we  have 
been  able  to  find.  They  are  not  only,  in  our  opinion,  based  on  sound 
reason,  but  also  find  support  in  Benedict's  Admiralty  (3d  Ed.)  §  308, 
where  that  learned  writer  says: 

"Cases  of  torts  on  the  high  seas,  superaltum  mare,  have  alwajrs  been  held, 
even  in  England,  to  be  within  the  jurisdiction  of  admiralty.  And  the  Juris- 
diction in  such  cases  has  usually  been  h^d  to  depend  upon  locality,  em- 
bracing only  civil  torts  and  injuries  done  on  the  sea.  or  on  waters  of  the 
sea  where  the  tide  ebbs  and  flows.  It  depends  upon  the  place  where  the 
cause  of  action  arises,  and  that  place  must  be  the  waters  which  are  subject 
to  the  admiralty  jurisdiction.  It  may,  however,  be  doubted  whether  the 
civil  jurisdiction,  in  such  cases  of  torts,  does  not  depend  upon  the  relation 
of  the  parties  to  a  ship  or  vessel,  embracing  only  those  tortious  violations 
of  maritime  right  and  duty  which  occur  in  vessels,  to  which  the  admiralty 
jurisdiction,  in  cases  of  contracts,  applies.  If  one  of  several  landsmen  bath- 
ing in  the  sea  should  assault  or  imprison  or  rob  another,  it  has  not  been 
held  here  that  the  admh:alty  would  have  jurisdiction  of  the  action  for  the 
tort" 

In  the  case  of  The  Queen  v.  The  Judge  of  the  City  of  London 
Court,  supra,  which  is  a  very  much  stronger  case  in  favor  of  the  juris- 
diction claimed  than  is  the  case  at  bar.  Lord  Esher,  M.  R.,  in  con- 
sidering on  what,  under  the  English  law,  does  the  jurisdiction  of  the 
admiralty  court  depend,  said: 

"It  does  not  depend  merely  on  the  fact  that  something  has  taken  place  on 
the  high  seas.  That  it  happened  there  is,  no  doubt,  irrespective  of  statute, 
a  necessary  condition  for  the  jurisdiction  of  the  admiralty  court;  but  there 
is  the  further  question,  what  is  the  subject-matter  of  that  which  has  hap- 
pened on  the  high  seas?  It  is  not  everything  which  takes  place  on  the  high 
seas  which  is  within  the  jurisdiction  of  the  admiralty  court  A  third  con- 
sideration is,  with  regard  to  whom  \a  the  jurisdiction  asserted?  You  have 
to  consider  three  things— the  locality,  the  subject-matter  of  complaint,  and 
the  person  with  regard  to  whom  the  complaint  is  made.  You  must  con- 
sider all  these  things  in  determining  whether  the  admiralty  court  has  Juria- 
diction." 

The  opinion  of  his  lordship  in  the  case  cited  is  a  very  lucid  and 
instructive  one,  and  will  well  repay  perusaL 
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We  are  of  opinion  that  the  ruling  of  the  court  below  was  right, 
that  it  is  not  in  conflict  with  any  previous  decision  of  which  we  are 
aware,  and  that  it  in  no  way  tends  to  unsettle  any  rule  of  admiralty, 
or  to  introduce  into  that  branch  of  the  law  any  complication  or 
uncertainty. 

The  judgment  is  afl5rmed, 

NOTE. 

Admirmlty  Jnrisdiotion  of  Torts. 

1  In  General  ^'  ^^  G^nerai. 

ra]  (U.  S.  1825)  The  United  States  courts  of  admiralty  and  maritime  Ju- 
risdiction have  jorlsdlction  in  cases  of  maritime  torts  in  personam  as  well 
as  in  rem.— Manro  v.  Almeida,  23  U.  S.  (10  Wheat.)  473,  6  L.  Ed.  369. 
'  [b]  (U.  S.  1861)  The  admiralty  jurisdiction  in  cases  of  marine  torts  de- 
pends on  the  place  where  service  can  be  made  in  personam  or  In  rem,  and  not 
upon  the  place  where  the  tort  was  committed. — ^The  CJommerce,  66  U.  S.  (1 
Black)  574,  17  L.  Ed.  107. 

[c]  (U.  S.  1903)  A  court  of  admiralty  of  the  United  States  has  jurisdiction 
of  an  action  in  personam  against  the  owner  of  a  foreign  ship  to  recover  for 
Injuries  sustained  by  an  American  passenger  on  the  high  seas,  Irrespective 
of  the  law  of  the  ship's  flag,  the  case  being  governed  by  the  general  maritime 
law  as  administered  In  this  country. — Elder  Dempster  Shipping  CJo.  v.  Poup- 
plrt,  125  Fed.  73g,  60  C.  C.  A.  600,  affirming  Pouppirt  v.  Elder  Dempster  Ship- 
ping, 122  Fed.  983. 

[d]  (U.  S.  1794)  An  admiralty  court  has  jurisdiction,  under  a  libel  In  per- 
sonam, to  assess  damages  for  a  tort  or  trespass  on  the  high  seas. — Martins 
v.  Ballard,  Fed.  Cas.  No.  9,175  [Bee,  51]. 

[e]  (U.  S.  1815)  Admiralty  has  jurisdiction  over  all  torts  and  injuries  com- 
mitted upon  the  high  seas,  and  In  ports  or  harbors  within  the  ebb  and  flow 
of  the  tide,— De  Lovlo  v.  Bolt,  Fed.  Cas.  No.  3,776  [2  Gall.  398]. 

[f]  (U.  S.  1817)  The  District  CJourts,  possessing  all  the  powers  of  courts  of 
admiralty,  whether  considered  as  Instance  or  prize  courts,  have  jurisdiction 
of  all  cases  of  marine  trespass  or  tort — ^The  Amiable  Nancy,  Fed.  Cas.  No. 
331  [1  Paine,  111]. 

[g]  (U.  S.  1843)  The  District  Court  has  jurisdiction  on  the  Instance  side 
over  maritime  torts  committed  within  the  ebb  and  flow  of  tide. — ^The  Martha 
Anne,  Fed.  Cas.  No.  9,146  [Olcott,  18]. 

[h]  (U.  S.  1853)  An  admiralty  court  has  jurisdiction  to  entertain  a  libel 
for  "collusive  spoliation"  by  the  owners  of  a  vessel  wrecked  in  pursuance  of 
an  agreement  between  the  master  and  a  salvor,  as  against  the  salvor,  and  all 
persons  responsible  for  his  acts,  in  personam,  for  all  the  damage  occasioned 
by  the  wreck.— Church  v.  $1,712,  Fed.  Cas.  No.  2,713. 

[i]  (U.  S.  1859)    Torts  upon  the  high  seas  are  of  admiralty  cognizance. — 
West  V.  The  Uncle  Sam,  Fed.  Cas.  No.  17,427  [McAll.  505]. 
•    [J]  (U.  S.  1867)    The  jurisdiction  over  maritime  torts  depends  upon  the  lo- 
cality of  the  wrong,  and  not  upon  its  extent  or  character,  or  the  relation  of  the 
person  injured.— The  Highland  Light,  Fed.  Cas.  No.  6,477  [Chase,  150]. 

[k]  (U.  S.  1873)  For  a  wrong  committed  on  the  high  seas  or  tide  waters, 
for  which  trespass  on  the  case  would  lie  at  common  law,  admiralty  has  also 
Jurisdiction.— Smith  v.  Wilson,  Fed.  Cas.  No.  13,128. 

[1]  (U.  S.  1874)  The  District  Court  In  admiralty  has  jurisdiction  of  torts 
committed  on  the  high  seas  without  reference  to  the  nationality  of  the  vessel 
on  board  of  which  the  tort  may  have  been  committed  or  that  of  the  parties  to 
it— Bemhard  v.  Creene,  Fed.  Cas.  No.  1,349  [3  Sawy.  230]. 

[m]  (U.  S.  1881)  The  national  courts  have  Jurisdiction  of  a  tort  committed 
anywhere  upon  the  navigable  waters  of  the  United  States.  The  ruling  in 
Holmes  v.  Oregon  &  O.  By.  Co.,  5  Fed.  75  (1880),  followed,— The  Clatsop  Chief, 
8  Fed.  163. 

«  [n]  (U.  S.  1885)    In  aU  cases  of  maritime  torts,  the  locality  of  the  act  is  the 
test  of  admiralty  cognizance ;  and  whether  the  court  has  Jurisdiction  In  any 
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case  depends  upon  whether  the  wrong  and  injury  complained  of  was  com- 
mitted on  the  high  seas  or  navigable  waters. — ^The  Professor  Morse,  23  Fed.  803. 

[o]  (U.  S.  1887)  Though  the  federal  District  Court  has  cognizance  of  torts 
committed  on  the  high  seas,  when  the  parties  or  the  vessel  are  found  with- 
in its  jurisdiction,  regardless  of  the  nationality  of  either,  it  may.  In  its  dis- 
cretion, decline  such  Jurisdiction,  where  the  parties  to  the  controversy  are 
foreigners. — ^The  Noddlebum,  30  Fed.  142. 

[p]  (U.  S.  1899)  Although  the  owner  of  a  vessel  allows  a  court  of  common 
law  to  retain  Jurisdiction  of  a  suit  against  him  for  a  maritime  tort  for  sev- 
eral years,  during  which  time  he  takes  all  the  chances  of  success  before  that 
tribunal,  he  is  still  in  time,  and  has  the  right,  by  petition  to  a  court  of  ad- 
miralty, to  limit  his  liability,  and  remove  the  case  to  that  court;  but  the 
court,  in  granting  such  petition,  can  require  him  to  pay  all  the  costs  that  had 
accrued  in  the  conmion-law  proceeding. — ^The  S.  A.  McGaulley,  99  Fed.  302. 
«  [q]  (U.  S.  1901)  Although  a  court  of  admiralty  has  Jurisdiction  of  an  action 
to  enforce  a  remedy  for  a  tort  given  by  a  state  statute,  where  such  tort  was 
of  a  maritime  nature,  and  committed  on  navigable  waters,  it  can  give  no  re- 
lief except  in  conformity  with  the  statute  creating  the  right  of  action. — Stem 
V.  La  Compagnie  Generale  Transatlantique,  110  Fed.  996. 
'  [r]  (U.  S.  1903)  In  matters  of  tort  the  Jurisdiction  in  admiralty  depends 
upon  the  locality  and  character  of  the  thing  injured,  and  not  upon  those  of 
the  origin  of  the  tort— The  Blackheath,  122  Fed.  112. 

[s]  (Tenn.  1898)  A  suit  for  an  injury  sustained  on  a  steamboat  plying  on 
the  Tennessee  river,  that  being  a  navigable  water  connecting  different  states 
and  counties,  and  navigable  by  vessels  used  for  commerce,  is  cognizable  by 
courts  of  admiralty  of  the  United  States. — ^Akling  v.  St  Louis  &  Tennessee 
River  Packet  Ck).,  46  S.  W.  24,  101  Tenn.  99. 

2.  What  are  Maritime  Torts  in  General, 

*  [a]  (U.  S.  1881)  The  term  "torts"  in  admiralty  embraces  not  only  wrongs 
committed  by  direct  force,  but  such  as  are  suffered  in  consequence  of  negli- 
gence or  malfeasance,  where  the  remedy  at  common  law  is  by  an  action  on 
the  case.— Leathers  v.  Blessing,  106  U.  S.  626,  26  L.  Ed.  1192. 

[b]  (U.  S.  1843)  Seizure  of  a  vessel  by  force  is  a  maritime  tort  of  which 
the  federal  courts  have  Jurisdiction  in  rem  and  In  personam. — ^The  Martha 
Anne,  Fed.  Cas.  No.  9,146  [Olcott.  18]. 

[c]  (U.  S.  1843)  The  seizure  and  detention  on  the  Sound  of  the  libelant's 
vessel,  for  the  purpose  of  executing,  on  board  her,  process  issued  by  a  Justice 
of  the  peace  under  the  by-laws  of  Oyster  Bay  township,  enacted  to  enforce  the 
exclusive  right  of  the  inhabitants  to  the  oyster  fishery  in  that  bay,  is  a  mar- 
itime trespass  and  tort. — ^The  Martha  Anne,  Fed.  Cas.  No.  9,146  [Olcott  18]. 

[d]  (U.  S.  1848)  It  is  a  maritime  tort  for  the  master  to  shave  the  head  of 
a  stowaway  on  board  his  vessel  for  the  mere  purpose  of  putting  a  mark  upon 
him.— Turbett  v.  Dunlevy,  Fed.  Cas.  No.  14,241. 

^  [e]  (U.  S.  1857)  Marine  torts,  over  which  admiralty  has  Jurisdiction,  are 
unlawful  acts,  injurious  to  others,  independent  of  contract,  happening  or  being 
committed  upon  the  sea  or  tide  waters. — Philadelphia  &  H.  Steam  Towboat  Co. 
V.  riiiladelphia.  W.  &  B.  R.  Co.,  Fed.  Cas.  No.  11,085. 

[f  J  (U.  S.  1868)  The  fact  that  one  vessel  is  engaged  in  towing  another,  under 
a  contract  for  such  service,  does  not  change  her  liability  for  any  negligent 
navigation,  resulting  in  injury  to  the  tow,  from  tort  to  contract  nor  deprive 
the  admiralty  of  that  Jurisdiction  which  applies  to  torts  committed  on  nav- 
igable waters.— The  Brooklyn,  Fed.  Cas.  No.  1,938  [2  Ben.  547]. 

[g]  (U.  S.  1880)  When  damage  results  from  a  pilot's  omission  of  duty,  the 
pilot  is  guilty  of  a  marine  tort  and  is  subject  for  the  same  to  the  Jurisdiction 
of  a  court  of  admiralty. — Sideracudi  v.  Mapes,  3  Fed.  873. 

[hj  (U.  S.  1880)  A  marine  tort  is  one  that  occurs  on  any  public,  navigable 
water  of  the  United  States,  whether  caused  by  a  wrongful  act  or  omission,  and 
tbe  proper  district  court,  as  a  court  of  admiralty,  has  Jurisdiction  of  a  suit 
to  recover  damages  therefor. — Holmes  v.  Oregon  &  C.  Ry.  Co.,  5  Fed.  75. 

[1]  (U.  S.  1882)  Injury  to  the  mortgagee's  interest  from  a  collision  is  cog- 
nizable in  admiralty.  The  maritime  tort  entitles  him  to  relief. — ^The  Grand 
Republic,  10  Fed.  308. 
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01  (tr.  S.  1882)  The  refusal  of  a  master  of  a  vessel  In  nayigable  waters  to 
issue  a  bill  of  lading  to  vendors  In  whose  name  the  goods  were  shipped,  even 
though  he  had  previously  issued  a  bill  of  lading  to  the  vendee,  who  absconded^ 
is  a  maritime  tort  for  which  an  action  may  be  brought  in  the  district  court 
The  Ferreri  (1881)  9  Fed.  468,  affirmed.— The  Markee,  14  Fed.  112. 

[k]  (U.  S.  1884)  When  a  steam  ferryboat,  contrary  to  the  provision  of  Rev. 
St  f  446G  [U.  S.  Gomp.  St  1901,  p.  3046],  carries  passengers  on  an  excursion, 
largely  in  excess  of  the  number  allowed  by  her  permit,  and  fails  to  carry  the 
required  number  of  life  preservers,  she  is  guilty  of  a  marine  tort,  and  a 
United  States  District  Ck)urt  has  Jurisdiction  of  a  libel  in  personam  against 
her  owners  and  master  to  recover  the  penalty  prescribed  by  section  4500  [U. 
S.  Comp.  St  1901,  p.  8060].— United  States  v.  Burlington  &  H.  O.  Ferry  Co., 
21  Fed.  331. 

[1]  (U.  S.  1891)  Where  the  claimant  had  negotiated  with  the  libelant  for 
the  purchase  of  certain  coal  barges,  and,  being  informed  of  the  location  and 
price,  and  that  he  could  have  them,  if  suitable,  took  possession  at  once,  without 
advising  the  libelant,  and  the  latter  subsequently  sold  them  to  a  third  party, 
and  seeks  by  action  to  recover  possession,  so  as  to  carry  out  that  contract, 
there  is  no  such  fraudulent  taking  by  the  claimant  as  will  enable  the  libelant 
to  maintain  an  action  for  a  marine  tort  and  the  action  must  be  regarded  as 
a  possessory^  action  only. — Wood  v.  Two  Barges,  46  Fed.  204. 
'  [m]  (U.  S.  1894)  The  wrongful  arrest  on  shore  of  deserting  seamen,  by  the 
procurement  of  the  master,  does  not  constitute  a  maritime  tort — Bain  v.  San- 
dusky Transp.  CJo.,  60  Fed.  912. 

•  [n]  (U.  S.  1896)  The  refusal  of  the  officers  of  a  vessel  on  the  high  seas  to 
furnish  a  passenger  with  the  accommodations  to  which  he  was  entitled  is 
a  marine  tort,  for  which  such  passenger  may  proceed  in  admiralty,  against 
the  vessel,  without  regard  to  any  question  of  the  jurisdiction  of  admiralty 
over  a  contract  for  land  and  water  transportation,  under  which  he  has  been 
taken  on  board. — Gleason  v.  The  Willamette  Valley,  71  Fed.  712. 

[o]  (U.  S.  1902)  While  ordinarily  the  arrest  of  a  vessel  in  a  cause  of  dam- 
age by  due  process  is  an  inconvenience  to  which  the  owner  is  required  to  sub- 
mit without  remedy,  upon  his  success  In  the  action,  beyond  the  recovery  of 
costs,  yet  when  the  libelant  proceeds  without  an  honest  belief  that  he  is  using 
a  rightful  remedy,  and  his  action  is  in  the  nature  of  a  malicious  prosecution, 
he  should  be  held  to  pay  any  damages  sustained  by  the  owner  through  his 
wrongful  act— Gow  v.  William  W.  Brauer  S.  S.  Co.,  113  Fed.  672. 

3.  Ahduction,  Kidnapping  or  Unlawful  Deportation, 

•  [a]  (U.  S.  1827)  A  father  may  sue  in  the  admiralty  for  the  tortious  abduc- 
tion or  seduction  of  his  minor  son  on  a  voyage  on  the  high  seas,  in  the  nature 
of  an  action  per  quod,  etc. ;  also  for  wages  earned  by  such  son  by  maritime 
service.— Plummer  v.  Webb,  Fed.  Cas.  No.  11.233  [4  Mason,  380]. 

[b]  (U.  S.  1827)  Respondent  the  master  of  a  vessel,  compelled  libelant's 
minor  sou,  who  had  finished  a  voyage  entered  upon  with  the  consent  of  libel- 
ant, to  remain  on  board  and  pursue  a  new  voyage.  Heldy  that  admiralty  had 
jurisdiction.- Plummer  v.  Webb,  Fed.  Cas.  No.  11,233  [4  Mason,  380]. 

*  [c]  (U.  S.)  A  parent  may  maintain  a  libel  in  the  admiralty  for  the  wrong- 
ful abduction  of  his  child,  and  carrying  him  beyond  the  sea.— <1846)  Steele  v. 
Thacher,  Fed.  Cas.  No.  13,348  [1  Ware,  85];  (1846)  Stephens  v.  Felt  Fed. 
Cas.  No.  33,368  [2  Blatchf.  37,  1  Fish.  Pat  Rep.  144] ;  (1880)  Tillmore  v.  Moore. 
4  Fed.  231. 

*  [d]  (U.  S.  1859)  In  a  suit  in  admiralty  against  the  master  of  a  ship  for 
forcible  deportation  of  libelant  to  a  foreign  country  on  an  American  ship  in 
pursuance  or  execution  of  a  sentence  of  banishment  of  an  illegal  and  self- 
constituted  band  of  men,  no  damages  can  be  recovered  for  injury  to  character, 
etc.,  by  such  sentence,  or  from  protracted  exile  caused  by  fear  to  return. — 
Gallagher  v.  The  Yankee,  Fed.  Cas.  No.  5,196. 

-  le]  (U.  S.  1859)  A  person  was  seized  by  the  vigilance  committee  In  the  city 
of  San  Francisco,  carried  aboard  a  vessel,  and  transported  by  its  master  to 
a  foreign  port.  Held,  that  the  tort  of  the  master  in  transporting  the  person 
against  his  will  was  within  the  jurisdiction  of  admiralty. — The  Yankee  v.  Gal- 
lagher, Fed.  Cas.  No.  18,124  [1  McAll.  467]. 
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[f]  (U.  S.  1859)  The  forcible  deportation  of  a  citizen  to  a  foreign  country 
In  an  American  ship,  commanded  by  an  American  master,  in  pursuance  or 
execution  of  a  sentence  of  banishment  of  an  Illegal  and  self-constituted  body 
of  men,  Is  a  marine  tort — Gallagher  ▼.  The  Yankee,  Fed.  Cas.  No.  6,196. 

4,  Personal  Injuries. 

[a]  (U.  S.  1823)  Admiralty  has  Jurisdiction  of  personal  torts  and  wrongs 
committed  on  a  passenger,  on  the  high  seas,  by  the  master  of  the  ship ;  and  It 
Is  immaterial  whether  such  torts  be  by  direct  force,  as  trespasses,  or  con- 
sequential injuries. — Chamberlain  y.  Chandler,  Fed.  Cas.  No.  2,575  [3  Mason, 
242]. 

•  [b]  (U.  S.  1825)  A  libel  may  be  maintained  by  the  father  in  the  admiralty 
for  the  consequential  damages  resulting  from  an  assault  and  battery  of  his 
minor  child  on  the  high  seas.  But,  to  support  the  action,  he  must  show  either 
actual  damage,  or  that  which  is  held  to  be  such  by  Intendment  of  law. — Plum- 
mer  v.  Webb,  Fed.  Cas.  No.  11,234  [1  Ware,  69]. 

[c]  (U.  S.  1846)  Admiralty  will  not  take  jurisdiction  of  a  libel  in  personam 
for  assault  committed  against  a  mariner  by  the  officers  of  the  vessel.  If  the 
case  is  of  doubtful  merits,  and  must  be  established  by  unquestionable  proofs, 
but  will  remit  libelant  to  his  remedy  at  common  law. — Murray  v.  Donnelly, 
Fed.  Cas.  No.  9,958. 

«  [d]  (U.  S.  1853)  Admiralty  will  not  entertain  suits  for  merely  nominal 
damages  in  cases  of  personal  torts,  not  InToMng  any  subject-matter  beyond 
such  a  claim  for  damages. — Bamett  v.  Luther,  Fed.  Cas.  No.  1,025  [1  Curt  434]. 

[e]  (U.  S.  1856)  Admiralty  has  Jurisdiction  of  a  suit  in  rem  foif  damages 
for  personal  injuries  caused  by  a  collision  upon  navigable  watera — Mendell 
V.  The  Martin  White,  Fed.  Cas.  No.  9,419. 

«  [f]  (U.  S.  1865)  In  admiralty,  the  common-law  rule  that  an  action  by  a 
husband  for  injuries  to  his  wife  abates  at  her  death  does  not  apply. — ^The 
Sea  Gull,  Fed.  Cas.  No.  12,578  [Chase.  145]. 

[g]  (U.  S.  1879)  Where  one  on  board  a  vessel  is  injured  by  a  collision,  he 
may  recover  damages  by  libel  in  admiralty  from  the  vessel  in  fault — ^The 
Klrkland,  Fed.  Cas.  No.  4,181  [3  Hughes,  641]. 

[h]  (U.  S.  1891)  Injury  to  a  seaman  from  explosion  of  steam-tug  boiler,  due 
to  negligence  of  the  owner  of  the  vessel,  is  actionable  in  admiralty.-— Grlmsley 
V.  Hanklns,  46  Fed.  400. 

5.  Action  for  Damages  Resultinff  from  Death, 

[a]  (U.  S.  1881)  The  court  having  Jurisdiction  of  a  collision  between  cer- 
tain vessels  has  also  Jurisdiction  to  determine  the  damages  resulting  from 
the  killing  of  a  person  by  the  collision. — Ex  parte  Gordon,  104  U.  S.  515,  26 
L.  Ed.  814;  Ex  parte  Detroit  River  Ferry  Co.,  104  U.  S.  519,  26  L.  Ed.  815. 

[b]  (U.  S.)  A  suit  in  admiralty  cannot  be  maintained  in  the  courts  of  the 
United  States  to  recover  damages  for  the  death  of  a  human  being  on  naviga- 
ble waters,  independently  of  statute.— (1886)  The  Harrlsburg,  119  U.  S.  199, 
7  Sup.  Ct.  140,  30  L.  Ed.  358 ;  (1887)  The  Alaska,  33  Fed.  107. 

[c]  (U.  S.  1888)  The  admiralty  courts  cannot  take  cognizance  of  a  libel  for 
damages  for  death  caused  by  negligence  on  the  high  seas,  in  the  absence  of  an 
act  of  Congress  giving  a  right  of  action  therefor,  though  the  vessel  proceeded 
against  Is  a  foreign  one.— The  Alaska,  130  U.  S.  201,  9  Sup.  Ct  461,  32  L.  Ed. 
023. 

[d]  (U.  S.  1902)  Act  April  30,  1900,  to  provide  a  government  for  the  terri- 
tory  of  Hawaii  (section  1),  provides  that  the  phrase  "laws  of  Hawaii*'  as  used 
in  the  act,  shall  mean  the  constitution  and  laws  of  the  republic  of  Hawaii  In 
force  at  the  time  of  annexation.  Section  6  provides  that  "the  laws  of  Hawaii 
not  inconsistent  with  the  Constitution  or  laws  of  the  United  States  or  the  pro- 
visions of  this  act  shall  continue  In  force,  subject  to  repeal."  etc.  The  stat- 
utes of  the  republic  of  Hawaii  (Civ.  Laws  Hawaii  1897,  S  1109)  provide  that 
"the  common  law  of  England,  as  ascertained  by  English  and  American  deci- 
sions, is  hereby  declared  to  be  the  common  law  of  the  Hawaiian  Islands  in 
all  cases,  except  as  otherwise  expressly  provided  by  the  Hawaiian  Constitu- 
tion or  laws,  or  fixed  by  Hawaiian  Judicial  precedent,  or  established  by  the 
Hawaiian  national  usage."    In  1860  the  Supreme  Ooart  of  Hawaii,  authorized 
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thereto  by  the  laws  of  the  kingdom,  expressly  rejected  as  a  part  of  the  com- 
mon law  of  the  Islands  the  rule  of  the  English  common  law  that  a  civil  action 
could  not  be  maintained  to  recover  damages  for  wrongfully  causing  the  death 
of  a  person ;  and  the  rule  so  adopted  has  never  since  been  changed  by  statute 
or  decision.  Heldf  that  the  right  of  action  given  to  recover  damages  for 
wrongfully  causing  the  death  of  a  person  may  be  enforced  in  a  court  of  ad- 
miralty, as  well  as  a  court  of  law. — ^The  Schooner  Robert  Lewers  Co.  v.  Ke- 
kauoha.  114  Fed.  849,  52  C.  C.  A.  488. 

^  [e]  (U.  S.  1877)  The  District  Court  in  admiralty  has  jurisdiction  of  a  libel 
for  damages  for  the  death  of  libelant's  husband  in  a  collision  caused  by  the 
negligence  of  the  vessel  libeled. — ^The  Towanda,  Fed.  Cas.  No.  14,109. 
•  [f]  (U.  S.  1878)  The  wife  of  a  passenger  on  a  vessel  may  maintain  a  libel 
in  rem  to  recover  damages  for  the  death  of  her  husband  caused  by  the  negli- 
gence of  its  officers.— The  Chas.  Morgan,  Fed.  Cas.  No.  2,618  [2  Flip.  274]. 
^  fe]  (U.  S.  1879)  Damages  are  recoverable  by  libel  in  rem  for  the  wrongful 
death  of  a  person,  independent  of  statutory  remedy. — The  David  Reeves,  Fed. 
Cas.  No.  6,625  [5  Hughes,  89]. 

^  [h]  (U.  S.  1880)  Although  an  action  may  not  lie  at  common  law  to  recover 
damages  for  the  death  of  a  person,  it  will  at  the  civil  law,  and  therefore  semble 
that  it  will  in  admiralty. — Holmes  v.  Oregon  &  C.  Ry.  Co.,  5  Fed.  75. 
<*  [i]  (U.  S.  1881)  Although  by  the  conmion  law,  and  apparently  also  by  the 
dvil  law,  no  action  will  lie  to  recover  damages  for  the  death  of  a  human 
being,  it  seems  that  in  admiralty  a  libel  by  a  father,  to  recover  for  the  loss 
of  the  services  of  his  minor  son,  killed  in  a  collision,  will  be  sustained. — ^The 
Garland,  5  Fed.  924. 

[j]  (U.  S.  1883)  In  the  admiralty  courts  of  the  United  States,  the  death  of 
a  human  being  upon  the  high  seas,  or  waters  navigable  from  the  sea,  caused 
by  negligence,  may  be  complained  of  as  an  injury,  and  the  wrong  redressed 
under  the  general  maritime  law.  The  Towanda  (1877)  Fed.  Cas.  No.  14,109, 
followed. — The  Harrisburg,  15  Fed.  610.   (^ d  i  n,>v, idl   Rju^.^..^m^il  //<?o.  S./«^cy-  }J 

[k]  (U.  S.  1883)  Until  the  law-making  or  treaty-making  power  has  author- 
ized this  right  of  action,  and  affixed  its  conditions  and  limitations,  coiurts  can- 
not decree  damages  to  one  person  for  the  death  of  another  upon  the  high  seas. 
—The  B.  B.  Ward,  16  Fed.  255. 

^  D]  (U.  S.  1883)  The  power  of  the  courts  of  the  United  States  to  give  redress 
to  an  individual  for  the  death  of  another,  if  the  wrong  was  committed  and 
the  death  caused  upon  the  land  or  the  navigable  waters  within  the  body  of  a 
county  of  a  state,  would  be  governed  by  the  laws  of  that  state ;  if  the  wrong 
was  committed  and  the  death  caused  upon  the  high  seas,  and  within  the  terri- 
tory of  no  nation,  the  question  must  be  determined  by  the  statutes  enacted  by 
Congress,  or  the  treaties  made  by  the  President  and  the  Senate,  which  by  their 
provisions  should  operate  either  upon  courts  or  vessels. — ^The  B.  B.  Ward,  16 
Fed.  255. 

[m]  (U.  S.  1883)  An  action  for  damages  for  the  loss  of  a  human  life,  caused 
by  a  maritime  tort,  survives  in  admiralty. — ^The  B.  B.  Ward,  17  Fed.  456. 

[n]  (U.  S.  1886)  The  pecuniary  loss  sustained  by  persons  who  have  a  legal 
right  to  support  from  one  who  has  lost  his  life  through  the  wrongful  conduct 
of  vessels  on  the  high  seas  may  be  recovered  in  admiralty. — ^The  Columbia,  27 
Fed.  704. 

[o]  (U.  S.  1889)  In  the  absence  of  a  statute  providing  a  maritime  lien  for 
damages  caused  by  the  personal  Injuries  and  death  of  one  engaged  in  loading 
a  vessel,  a  libel  in  admiralty  to  recover  damages  for  such  injuries  and  loss 
cannot  be  sustained.  The  Harrisburg  (1886)  119  U.  S.  199,  7  Sup.  Ct  140,  80 
L.  Ed.  358,  followed.— Welsh  v.  The  North  Cambria.  39  Fed.  615. 

[p]  (U.  S.  1893)  An  action  to  recover  damages  for  death  caused  by  a  col- 
lision on  navigable  waters  is  for  a  tort  which  by  its  nature  and  locality  is  mari- 
time, and  as  such  is  within  the  ancient  jurisdiction  of  the  United  States  dis- 
trict court,  and  equally  so  whether  the  right  of  action  is  given  by  state  or  by 
federal  legislation. — The  City  of  Norwalk,  55  Fed,  98. 

[q]  (U.  S.  1894)  Where  actions  have  been  brought  against  the  owners  of  a 
boat  for  the  death  of  persons  by  wrongful  act  (Code  Civ.  Proc.  Cal.  §  377)  oc- 
curring on  the  high  sea  within  the  state  jurisdiction,  the  United  States  district 
court  has  Jurisdiction  in  admiralty  to  stay  such  actions,  determine  the  liabili- 
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ties  of  snch  owners  under  the  limited  liability  act  (Rev.  St.  U.  S.  I  4282  et  eeq. 
[U.  8.  Comp.  St.  1901,  p.  2943]),  and  enforce  the  rights  of  the  parties. — In  re 
Humboldt  Lumber  Manufrs*  Ass'n,  GO  Fed.  428. 

•V  [r]  (U.  S.  1899)  Courts  of  admiralty  of  the  United  States  will  not  enforce 
the  maritime  law  of  a  foreign  nation,  giving  a  right  of  action  for  death 
caused  by  a  tort,  on  the  ground  that  the  alleged  cause  of  action  arose  on  a 
vessel  of  that  nation,  where  it  was  at  the  time  on  the  high  seas,  outside  of 
waters  subject  to  the  jurisdiction  of  such  nation. — Rundell  v.  La  CJompagnie 
G^n^rale  Transatlantique,  94  Fed.  366. 

[s]  (U.  S.  1902)  There  can  be  no  recovery  of  damages,  under  the  general 
maritime  law,  for  negligence  resulting  in  death  on  the  high  seas. — In  re  La 
Bourgogne,  117  Fed.  261. 

[t]  (U.  S.  1902)  Where  by  statute  in  force  at  a  place  of  collision  a  right  of 
action  for  wrongful  death  survives  to  the  widow  or  next  of  kin  of  the  decedent, 
a  claim  for  damages  for  the  death  of  a  person  who  lost  his  life  in  such  colli- 
sion may  be  enforced  in  a  court  of  admiralty  in  proceedings  by  the  owner  of 
the  offending  vessel  for  a  limitation  of  liability. — The  Northern  Queen,  117 
Fed.  906. 

[u]  (Pa.  1877)  Admiralty  has  jurisdiction  of  a  libel  against  a  steamer  caus- 
ing the  death  of  the  libelant's  husband,  mate  of  a  schooner  negligently  run  into 
by  the  steamer. — The  Tonawanda,  13  Phila.  464. 

6. Riffht  of  Action  Oiven  hy  State  Statute. 

[a]  (U.  S.  1894)  Damages  given  by  a  state  statute  for  death  by  negligence 
may  be  recovered  on  a  libel  In  personam  for  death  by  a  negligent  collision  on 
navigable  waters  within  the  state.  55  Fed.  98  (1893),  affirmed.— The  Gar  Float 
No.  16,  61  Fed.  364,  9  C.  C.  A.  521. 

[b]  (U.  S.  1895)  The  personal  representatives  of  passengers  killed  in  a  col- 
lision can  maintain  a  suit  in  admiralty  in  a  federal  court  against  the  vessel 
in  fault,  where  the  collision  occurred  within  the  jurisdiction  of  a  state  whose 
laws  give  a  right  of  action  in  such  case,  and  make  the  damages  a  lien  on  the 
offending  vessel.  1  Hiirs  Code  Wash.  9  1678;  2  Hill's  Code  Wash.  §§  138.  14a-— 
The  Willamette,  70  Fed.  874, 18  C.  C.  A.  366 ;  affirming  Nelson  v.  The  Premier. 
(1894)  59  Fed.  797. 

[c]  (U.  S.  1896)  An  action  by  libel  in  personam,  for  damages  for  death,  un- 
der statutes  like  Lord  Campbell's  act,  in  force  where  the  cause  of  action  arises, 
can  be  entertained  and  carried  to  decree  in  a  federal  court  of  admiralty.  The 
City  of  Norwalk  (1893)  55  Fed.  98,  and  The  Transfer  No.  4,  61  Fed.  364,  9  C. 
C.  A.  521,  20  U.  S.  App.  570,  followed.— Robinson  v.  Detroit  &  C.  Steam  Nav. 
Ck).,  73  Fed.  883.  20  C.  C.  A.  86. 

[d]  (U.  S.  1867)  A  right  of  action  for  a  death  caused  by  wrongful  act,  given 
by  a  state  statute,  may  be  enforced  in  admiralty. — The  Highland  Light,  Fed. 
Cas.  No.  0,477  [Chase,  150]. 

[e]  (U.S.  1867)  As  the  Maryland  statute  (1  Code,  449)  gives  a  right  and 
provides  the  remedy  for  compensation  to  families  of  persons  killed  by  acci- 
dents, and  as  Act  July  7,  1838.  §  13,  charges  a  shipowner  with  negligence  for 
injuries  to  persons  arising  from  the  bursting  of  a  boiler,  etc.,  the  widow  and 
son  of  a  ship  hand  killed  by  the  collapse  of  a  steam  chimney,  due  to  the  negli- 
gence of  a  coemp]oy6,  may  maintain  a  libel  in  rem  in  admiralty  against  the 
shipowner. — The  Highland  Light,  Fed.  Cas.  No.  6,477  [Chase.  150]. 

[f]  (U.  S.)  A  state  statute  giving  a  right  of  action  for  death  by  wrongful  act 
does  not  give  admiralty  jurisdiction  of  such  a  cause  of  action. — (1879)  Arm- 
strong V.  Beadle,  Fed.  Cas.  No.  541  [5  Sawy.  484] ;  (1881)  The  Sylvan  Glen,  9 
Fed.  335 ;  (1889)  Welsh  v.  The  North  Cambria.  40  Fed.  655. 

[g]  (U.  S.  1880)  When  a  passenger  on  the  railway  ferryboat,  pljing  across 
the  Wallamet  river  between  East  Portland  and  Portland,  was  drowned  by 
reason  of  the  negligence  of  the  owner  of  the  boat  or  its  servants,  a  marine  tort 
was  committed,  for  which  a  suit  may  be  maintained  in  the  district  court  by 
the  administrator  of  the  deceased  to  recover  the  damages  given  therefor  by 
Civ.  Code  Or.  ft  367.— Holmes  v.  Oregon  &  C.  Ry.  Co.,  5  Fed.  75. 

[h]  (U.  S.  1881)  Claims  for  damages  given  by  a  state  statute  to  the  admin- 
istrators of  relatives  of  a  person  killed  by  a  fire  or  explosion  occurring  on 
board  a  vessel  navigating  the  East  river  are  cases  of  marine  tort»  cognizable 
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in  the  courts  of  admiralty,  and  are  among  the  claims  the  liability  for  which  Is 
limited  by  the  statute. — In  re  Petition  of  Long  Island  North  Shore  Passenger 
A  Freight  Transp.  Co.,  5  Fed.  599. 

[1]  (U.  S.  1881)  Where  a  statute  confers  upon  an  administrator  the  right 
to  recover  for  a  loss  of  life  occasioned  by  the  wrongful  act,  neglect,  or  default 
of  another,  if  such  loss  of  life  is  occasioned  by  a  collision  upon  navigable 
waters,  the  administrator  may  proceed  by  a  libel  in  rem  against  the  offending 
vessel. — The  Garland,  6  Fed.  924. 

[j]  (U.  S.  1883)  As  the  state  courts  may  entertain  an  action  under  a  statute 
giving  a  right  of  action  for  loss  of  human  life  where  the  loss  occurred  by 
reason  of  a  collision  on  the  high  seas,  and  the  owners  of  the  vessel  in  fault 
reside  in,  and  the  home  port  is  in,  that  state,  admiralty  may  also  take  juris- 
diction.—The  E.  B.  Ward,  17  Fed.  456. 

[k]  (U.  S.  1884)  A  state  statute  which  gives  to  the  administrator  of  one 
who  has  been  killed  by  an  accident  a  right  of  action  for  damages  for  the  benefit 
of  "husband,  wife,  parent,  and  child"  of  the  deceased,  against  the  person  or 
corporation  responsible  for  the  accident,  thereby  creates  a  right  which,  though 
the  killing  be  a  marine  tort,  is  not  maritime,  and  a  libel  in  rem  brought  by  the 
administrator  against  a  ship  for  the  damages  cannot  be  maintained. — ^The  Man- 
basset.  18  Fed.  918. 

[1]  (U.  8. 1888)  Gen.  St  Minn.  p.  825,  {  2,  providing  that,  •'when  death  is 
caused  by  the  wrongful  act  or  omission  of  any  party,  the  personal  representa- 
tives of  the  deceased  may  maintain  an  action,  if  he  might  have  maintained 
an  action  had  he  lived,"  etc.,  does  not  confer  upon  the  United  States  District 
Court  jurisdiction  of  a  libel  in  rem,  filed  by  the  administratrix  of  an  Injured 
person  to  enforce  a  marine  tort  as,  in  case  of  death  from  such  a  tort,  the 
action  does  not  survive  in  admiralty. — Oleson  v.  The  Ida  Campbell,  34  Fed.  432. 

[m]  (U.  S.  1890)  Under  Code  Or.  1887,  §  371,  allowing  a  right  of  action  to 
an  administrator  for  the  death  of  his  intestate  by  the  wrongful  act  of  another, 
and  section  3690,  giving  a  lien  on  any  vessel  navigating  the  waters  of  the  state 
for  Injuries  to  person  or  property  caused  by  such  vessel,  an  administrator 
whose  intestate  was  killed,  In  a  collision  may  intervene  In  a  suit  in  admiralty 
against  the  offending  vessel  for  damages  resulting  from  the  collision. — ^The 
Oregon,  42  Fed.  78. 

[n]  (U.  S.  1891)  Under  Comp.  St  Or.  §$  371,  3690,  giving  a  right  of  action 
to  an  administrator  for  the  death  of  his  Intestate,  and  giving  a  lien  on  a  vessel 
navigating  the  waters  of  the  state,  for  any  Injury  caused  thereby,  a  suit  in 
admiralty  may  be  maintained  in  the  United  States  District  Court  for  such 
deatb. — ^The  Oregon,  45  Fed.  62. 

[o]  (U.  S.  1893)  Though  no  lien  is  raised  by  Implication  under  a  state  stat- 
ute authorizing  the  recovery  of  damages  for  a  negligent  killing  in  a  collision 
on  navigable  waters  within  the  state,  the  statutory  right  may  be  enforced  by 
an  admiralty  proceeding  in  personam. — The  City  of  Norwalk,  55  Fed.  98. 

[p]  (U.  S.  1894)  Since  Const.  Cal.  art  21,  §  1,  and  Pol.  Code,  §  33.  extend 
the  western  boundary  and  jurisdiction  of  the  state  into  the  Pacific  Ocean  three 
miles  from  the  shore  line.  Code  Civ.  Proc.  §  377,  creating  a  right  of  action  for 
death  by  the  wrongful  act  of  another,  applies  where  the  act  complained  of  oc- 
curred on  the  high  sea  within  the  three-mile  limit — In  re  Humboldt  Lumber 
Manufrs'  Ass'n,  60  Fed.  428. 

[q]  (U.  S.  1896)  The  Oregon  Statutes  (section  371)  give  a  right  of  action  for 
wrongful  death,  when  the  deceased,  if  he  had  merely  been  injured,  could  have 
maintained  an  action.  Section  3690  creates  a  lien  on  all  vessels  navigating  the 
waters  of  the  state  for  damages  done  by  them  to  persons  or  proi)erty.  Held, 
that  the  personal  representatives  of  one  wrongfully  killed  by  a  vessel  have  a 
lien  on  her  for  the  damages,  and  may  enforce  the  same  In  the  federal  courts. 
The  Corsair,  145  U.  S.  344,  12  Sup.  Ct  949,  36  L.  Ed.  727,  distinguished.— The 
Oregon,  73  Fed.  846. 

7. Effect  of  State  Statute  of  Limitation. 

-^[a]  (U.  S.  1883)  Where  a  death  was  caused  by  a  collision  in  1877,  near  the 
Cross  Rip  lightship,  in  Nantucket  Sound,  the  offending  vessel  being  enrolled  in 
Philadelphia,  and  a  libel  In  rem  was  filed  in  the  District  Court  for  the  Eastern 
District  of  Pennsylvania  In  1882,  by  the  widow  and  daughter  of  the  man  so 
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killed,  their  cause  of  action  does  not  depend  upon  the  statute  laws  of  either 
Massachusetts  or  Pennsylvania,  and  the  limitation  of  one  year  in  the  statutes 
of  those  states  does  not  operate  as  a  bar. — ^The  Harrisburg,  15  Fed.  610. 

II.  ToBTB  Obioinatino  ob  Intligtino  Dakaob  on  Land  ob  in  Pobts  and 

NONNAVIOABUB  WATEBB. 

i.  Torts  in  Harbor  or  at  Wharf. 

[a]  (U.  S.  1897)  The  United  States  admiralty  courts  have  Jurisdiction  of  a 
libel  in  personam  against  an  American  corporation  for  injuries  received  by  a 
foreign  vessel  in  a  foreign  port,  by  a  concealed  obstruction  at  a  dock  owned 
by  such  corporation. — Panama  R.  Ck).  T.  Napier  Shipping  Ck).,  17  Sup.  Ct  672,. 
166  U.  S.  280,  41  L.  Bd.  1004. 

[b]  (U.  S.  1900)  The  maritime  law,  and  not  the  local  law,  governs  in  deter- 
mining the  liability  of  a  city  for  injury  to  a  vessel  by  a  fire  boat  owned  by  the 
city  and  in  the  custody  and  management  of  its  fire  department,  which  is  negli- 
gently handled  while  hastening  to  assist  in  putting  out  a  fire  raging  in  a  build- 
ing at  the  head  of  a  dock.  Decree,  City  of  New  York  v.  Workman  (0.  C.  A^ 
1895)  67  Fed.  347,  14  C.  O.  A.  530,  reversed.— Workman  v.  City  of  New  York^ 
21  Sup.  Ct  212,  179  U.  S.  552,  45  L.  Ed.  314. 

'  [c]  (U.  S.  1813)  The  admiralty  Jurisdiction  as  jto  torts  depends  upon  locality, 
and  is  limited  to  torts  committed  on  the  high  seas,  or,  at  the  furthest,  to  torts 
committed  on  waters  within  the  ebb  and  flow  of  the  tide ;  and  a  libel  for  assault 
and  battery,  alleged  to  have  been  committed  in  the  harbor  of  Havana,  is  de- 
fective, if  it  does  not  further  allege  that  the  tide  ebbs  and  flows  In  said  harbor. 
—Thomas  v.  Lane,  Fed.  Cas.  No.  13,902  [2  Sumn.  1]. 

[d]  (U.  S.  1832)  Whether  admiralty  has  Jurisdiction  over  a  personal  tort 
committed  on  board  a  vessel  in  a  harbor  where  the  tide  ebbs  and  flows,  qusere. 
—Borden  v.  Hiem,  Fed.  Cas.  No.  1,655  [1  Blatchf.  &  H.  293]. 

[e]  (U.  S.  1836)  Admiralty  has  Jurisdiction  of  a  personal  tort  committed 
upon  tide  waters  within  a  local  harbor,  where  connected  with  other  matters 
within  admiralty  cognizance.— Thomas  v.  Gray,  Fed.  Cas.  No.  13,898  [1  Blatchf. 
&  H.  493]. 

[f]  (U.  S.)  Admiralty  has  Jurisdiction  of  a  suit  for  damages  caused  by  col- 
lision between  vessels  at  a  pier  of  the  city  of  New  York. — (1846)  Camden  &  A. 
R.  Transp.  Co.  v.  The  Lotty,  Fed.  Cas.  No.  2,337a ;  (1855)  Camden  &  A.  R.  Co. 
V.  The  Thomas  Wallace,  Fed.  Cas.  No.  2.337. 

[g]  (U.  S.  1846)  Admiralty  has  Jurisdiction  in  a  cause  of  collision  between 
vessels  when  the  injury  is  received  in  a  slip  between  piers  or  wharves  where 
the  tide  ebbs  and  flows.— The  Lotty,  Fed.  Cas.  No.  8,524  [Olcott,  329]. 

•  [h]  (U.  S.  1858)  Admiralty  has  Jurisdiction  over  a  tort  committed  by  an 
ofllcer  of  the  vessel  against  a  seaman  on  board,  in  relation  to  the  maintenance 
of  discipline,  while  the  ship  is  lying  in  a  port  of  the  United  States,  within  the 
body  of  a  country. — Roberts  v.  Skolfleld,  Fed.  Cas.  No.  11,917  [3  Ware,  184]. 

[i]  (U.S.  1870)  Admiralty  has  Jurisdiction  of  a  collision  between  a  canal 
boat  and  a  tug  engaged  exclusively  in  harbor  service,  and  occurring  upon 
navigable  water,  wholly  within  the  body  of  a  county. — The  Volunteer,  Fed. 
Cas.  No.  16,990  [1  Brown.  Adm.  159]. 

[J]  (U.  S.  1882)  Where  a  United  States  weigher  whose  duty  it  was  to  keep^ 
tally  of  a  vessel's  cargo,  while  it  was  being  discharged,  was  required  to  be 
about  the  main  hatch  on  the  main  deck  of  the  vessel,  and  the  mate  undertook 
to  hoist  a  barrel  from  the  pier  on  the  opposite  side  of  the  vessel  from  that  on 
which  the  cargo  was  being  discharged,  with  the  tackle  and  fall  employed  ta 
raise  the  cargo  from  the  hold,  which  was  so  arranged  that  the  barrel  was 
swung  across  the  deck  In  spite  of  the  efforts  of  two  men  stationed  on  the  rail 
to  assist  in  getting  the  barrel  to  the  deck,  and  the  barrel  while  so  swinging- 
struck  the  weigher,  and  injured  him,  such  injuries  arose  from  a  neglect  on  the 
part  of  the  owner  of  the  ship  to  discharge  a  duty  arising  on  navigable  water 
out  of  the  employment  of  the  ship  as  an  instrument  of  commerce,  and  owing- 
to  the  libelant,  and  the  vessel  is  liable  for  such  injuries. — ^The  Calista  Hawes, 
14  Fed.  493. 

[k]  (U.  S.  1889)  Where  a  steamship  is  given  the  key  berth  in  a  wharf  pre- 
viously occupied  by  another,  and  the  latter  is  moored  outside,  with  no  means- 
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of  commonlcatioii  with  the  wharf  other  than  across  the  deck  of  the  Inner  ves- 
sel, negligence  In  permitting  the  deck  of  the  inner  vessel  to  he  in  a  condition 
nnsafe  for  passing  over  it  to  the  outside  vessel  is  a  marine  tort,  within  the 
jurisdiction  of  the  admiralty  courts.— Anderson  y.  The  B.  B.  Ward,  Jr.,  88 
Fed.  44. 

[1]  (U.  S.  1885)  An  illegal  seizure  of  a  vessel  while  lying  at  the  dock  is  a 
maritime  tort,  giving  a  District  Court  Jurisdiction  In  admiralty  of  a  libel  to 
recover  her.— Jervey  v.  The  Carolina,  66  Fed.  1013. 

[m]  (U.  S.  1891)  A  claim  against  a  wharf  owner  for  injury  sustained  by  a 
vessel  in  the  dock  by  reason  of  an  alleged  defect  therein  is  within  the  jurisdic- 
tion of  admiralty,  and  a  libel  In  personam  will  lie. — ^Ball  v.  Trenholm,  46  Fed. 

58a 

V  [n]  (IT.  S.  1903)  An  action  to  recover  damages  for  a  personal  injury  received 
by  libelant  by  falling  from  a  dock  when  attempting  to  go  on  board  a  vessel 
after  dark,  charged  to  have  been  due  to  the  negligence  of  those  in  charge  of 
the  vessel  in  removing  the  gang  plank,  is  not  maritime,  and  therefore  not 
within  the  jurisdiction  of  a  court  of  admiralty,  where  the  right  of  recovery  Is 
based  on  the  tort — ^The  Albion,  123  Fed.  189. 

t.  Tort  Partly  Committed  on  Land  or  Nonnaviffahle  Water$, 
*  [a]  (U.  S.  1825)    If  a  tort  committed  partly  on  land  and  partly  on  the  high 
seas  be  one  continued  act,  admiralty  has  jurisdiction  over  the  whole  matter. — 
Steele  v.  Thacher,  Fed.  Cas.  No.  13,348  [1  Ware,  85]. 

[b]  (U.  S.  1827)  In  a  libel  in  personam  for  the  taking  possession  of  libelant's 
vessel  and  cargo  upon  the  high  seas,  admiralty  is  not  deprived  of  jurisdiction 
because  of  subsequent  acts  of  respondent  in  connection  with  the  vessel  and 
cargo  on  land. — ^American  Insurance  Co.  v.  Johnson,  Fed.  Cas.  No.  303  [1 
Blatchf.  &  H.  9]. 

^  [c]  (U.  S.  1827)  The  fact  that  the  abduction  of  libelant's  son,  for  service  in 
a  voyage  on  the  high  seas,  began  in  port,  did  not  prevent  the  abduction  from 
constituting  a  maritime  tort.  The  tort  was  continuing  through  the  entire  voy- 
age.—Plummer  V.  Webb,  Fed.  Cas.  No.  11,233  [4  Mason,  380]. 

[d]  (U.  S.  1859)  Where  a  tort  is  a  continued  act,  and  not  separable,  and  a 
portion  is  committed  on  land  and  the  remainder  on  the  high  seas,  the  juris- 
diction of  it  attaches  to  the  common-law  courts. — The  Yankee  v.  Gallagher, 
Fed.  Cas.  No.  18,124  [1  McAll.  467]. 

[e]  (U.  S.  1877)  The  master  of  a  scow  took,  without  authority,  a  lighter 
lying  in  a  fish  pond  staked  off  from  the  Detroit  river,  and  used  it  in  carrying 
wood  from  the  shores  of  Lake  St  Clair  to  the  scow,  and  neglected  to  return 
it  Held,  that  admiralty  had  jurisdiction  in  rem  for  the  tort — The  Florence, 
Fed.  Cas.  No.  4,880  [2  Flip.  56]. 

[f]  (U.  S.  1881)  Where  a  cargo  of  mineral  phosphate  was  gathered  from  the 
island  of  Fernando  de  Noronha,  and  brought  to  New  York  in  the  brig  D.,  and 
an  action  was  commenced  against  vessel  and  cargo,  the  libel  setting  forth 
libelant's  ownership  of  cargo  and  wrongful  taking  thereof  from  the  island  by 
the  master  of  this  vessel  in  violation  of  rights  said  to  be  exclusively  given  to 
the  libelant  by  the  Brazilian  government  to  gather  this  phosphate,  and  the 
cargo  had  been  sold,  and  the  proceeds,  by  consent  of  libelant,  paid  into  court 
to  abide  the  event  of  this  action,  it  seems  that  the  admiralty  has  jurisdiction 
to  determine  the  ownership  of  the  cargo. — ^The  Dauntless,  7  Fed.  366. 

S.  Damages  Received  on  Land, 

[a]  A  cause  of  action  for  injuries  to  a  warehouse  on  land  near  the  bank  of 
a  river  by  a  vessel  Is  not  a  maritime  tort  of  which  the  federal  courts  have 
Jurisdiction. 

— (U.  S.  1886)  Johnson  v.  Chicago  &  P.  El.  Co.,  119  U.  S.  388,  7  Sup.  Ct  254, 
30  li.  Ed.  447; 
(111.  1882)  Johnson  v.  Chicago  &  P.  El.  Co.,  105  111.  462. 

[b]  (U.  S.  1865)  Where  a  vessel  lying  at  a  wharf,  on  waters  subject  to  ad- 
miralty jurisdiction,  took  fire,  owing  to  the  negligence  of  those  on  board,  and 
the  fire,  spreading  itself  to  certain  storehouses  on  the  wharf,  consumed  these 
and  their  stores,  it  was  held  that  admiralty  had  no  jurisdiction  to  entertain 
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a  libel  againBt  the  owners  of  the  vessel.— The  Plymouth,  70  U.  S.  (3  Wall.)  20, 
18  li.  Ed.  125. 

[c]  (U.  S.  1881)  Where  the  master  of  a  steamer  which  was  lying  at  a  wharf 
carelessly  piled  bales  of  cotton  several  tiers  high  along  the  passageway  to  his 
steamer,  by  which  persons  were  invited  to  go  on  board,  and  a  person  in  the 
exercise  of  due  care  was  injured  by  the  falling  of  a  bale,  held,  that  this  was  a 
maritime  tort  for  which  the  master  was  liable,  and  that  admiralty  jurisdiction 
was  not  excluded  by  the  fact  that  the  vessel  was  lying  at  her  wharf. — Leathers 
v.  Blessing,  105  U.  S.  626,  26  L.  Ed.  1192. 

I  [d]  (U.  S.  1900)  Admiralty  has  jurisdiction  of  an  action  for  injury  to  one 
descending  from  a  ship  to  a  wharf  by  means  of  the  ladder  provided  therefor, 
caused  by  the  ladder  being  negligently  left  unfastened  to  the  rail  of  the  vessel, 
it  having  slipped  along  the  rail  while  he  was  descending,  and  he  being  thrown 
upon  the  wharf,  and  injured  there.  Decree  (D.  C.  1898)  90  Fed.  110,  affirmed. 
—The  Strabo,  98  Fed.  998,  39  C.  C.  A.  375. 

[e,  f]  (U.  8. 1876)  Admiralty  cannot  take  Jurisdiction  of  a  libel  against  a  ves- 
sel for  damages  to  a  derrick  sustained  by  a  collision,  where  the  derrick,  en- 
gaged In  the  construction  of  a  lighthouse,  was  supported  by  the  land  at  a 
place  surrounded  and  covered  by  waters. — ^The  Maud  Webster,  Fed.  Cas.  No. 
9,302  [8  Ben.  547]. 

[g]  (U.  S.  1881)  In  cases  of  tort,  the  locality  alone  determines  admiralty 
jurisdiction,  and  such  jurisdiction  cannot  be  enlarged  by  a  state  statute ;  and 
therefore  one  who,  while  standing  on  a  wharf,  was  injured  by  the  negligence 
of  those  engaged  in  lading  a  ship,  cannot  maintain  a  libel  in  rem  in  admiralty 
therefor.— The  Mary  Stewart,  10  Fed.  137. 

Ih]  (U.  S.  1883)  The  jurisdiction  of  the  admiralty  over  marine  torts  depends 
upon  locality — the  high  seas  or  other  navigable  waters  within  admiralty  cog- 
nizance; and,  being  so  dependent  upon  locality,  the  jurisdiction  is  limited  to 
the  sea  or  navigable  waters  not  extending  beyond  high-water  mark ;  and  where 
a  building  erected  on  land  near  a  navigable  river  is  injured  by  collision,  caused 
by  the  negligent  management  of  a  vessel  which  has  been  floated  against  it  by 
reason  of  a  flood  raising  the  waters  of  said  river  above  the  banks  thereof,  and 
carrying  said  vessel  beyond  said  banks,  this  does  not  constitute  a  tort  within 
the  jurisdiction  of  a  court  of  admiralty. — ^The  Arkansas,  17  Fed.  383. 

[i]  (U.  S.  1883)  There  is  a  clear  distinction  between  torts  arising  from  the 
collision  of  boats  with  structures  placed  in  the  navigable  bed  of  a  river,  and 
torts  resulting  from  collisions  of  boats  and  vessels  with  structures  on  land, 
whether  immediately  along  the  shore  or  not.  Torts  of  the  former  class  are 
within  the  admiralty  jurisdiction,  and  torts  of  the  latter  class  are  of  common- 
law  cognizance;  and  whether  the  structures  are  solid  or  floating,  realty  or 
personalty,  firmly  fixed  to  the  bed  of  the  river  or  otherwise,  does  not  affect 
such  jurisdiction. — ^The  Arkansas,  17  Fed.  383. 

A  [j]  (U.  S.  1890)  Libelant,  who  was  engaged  In  repairing  a  vessel  which  lay 
at  a  wharf,  attempted  to  descend  a  ladder  connecting  the  wharf  with  the 
bulwark  of  the  vessel.  The  ladder  had  been  protected  against  slipping  by  a 
cleat  at  the  bottom,  but  had  been  removed  from  the  protection  of  the  cleat  by 
the  negligent  act  of  the  master.  In  descending  the  ladder,  it  slipped,  and 
libelant  was  thrown  upon  the  wharf  and  injured.  Held,  that  a  court  of  ad- 
miralty has  no  jurisdiction.— The  H.  S.  Pickands,  42  Fed.  239. 
4  [k]  (U.  S.  1894)  Admiralty  has  no  jurisdiction  of  an  action  for  injury  to  a 
person  on  a  wharf,  caused  by  negligence  originating  on  a  ship,  though  the 
l)ei*son  was  employed  as  a  seaman  on  the  ship. — Anderson  v.  The  Mary  Gar- 
rett, 63  Fed.  1009. 

[1]  (U.  S.  1804)  The  fact  that  libelant  claims,  as  part  of  his  damages  for  the 
tort,  loss  of  his  wages  as  seaman,  does  not  aid  the  jurisdiction  of  admiralty. — 
Anderson  v.  The  Mary  Garrett,  63  Fed.  1009. 

"  [m]  (U.  S.  1894)  Admiralty  has  no  jurisdiction  of  a  tort  where  the  injury 
was  received  on  the  land,  though  the  wrongful  act  was  done  on  a  ship. — Price 
V.  The  Belle  of  the  Coast,  66  Fed.  62. 

[n]  (Mich.  1881)  While  a  ferryman  on  shore,  by  means  of  a  windlass,  was 
letting  down  into  the  water  a  ferry  rope,  so  as  to  enable  a  tug  to  pass,  the  tug 
negligtmtly  ran  against  the  rope,  causing  the  windlass  handle  to  strike  the 
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fenrinan  on  the  head.  Held,  that  the  wrong  was  not  one  of  which  the  federal 
courts  had  exclusive  Jurisdiction. — Billings  y.  Breinig,  45  Mich.  65,  7  N.  W. 
722. 

[o]  (N.  T.  1894)  A  proceeding  under  Rev.  St.  U.  S.  S  4284  [U.  8.  Comp.  St 
1901,  p.  2943],  providing  that,  in  an  action  against  an  owner  of  a  vessel  for 
damages,  defendant  may  take  appropriate  proceedings  "in  any  court"  for  the 
purpose  of  apportioning  the  sum  to  which  his  liability  is  limited  by  section 
4283,  can  be  maintained  only  in  a  court  of  admiralty  (Norwich  Co.  v.  Wright 
[1871]  80  U.  S.  13  Wall.]  104,  20  L.  Ed.  585) ;  and  therefore,  in  an  action  against 
a  shipowner  for  injuries  to  plaintiff  while  standing  on  a  pier,  caused  by  a 
collision  of  the  vessel  with  the  pier,  defendant  cannot  enforce  the  limitation 
of  liability,  as  such  action  is  not  within  the  admiralty  jurisdiction. — Elwell  v. 
Bender,  79  Hun,  243.  29  N.  Y.  Supp.  357. 

^  Injuries  to  Booms,  Wharves,  Bridges,  and  Other  Structures, 

[a]  (U.  S.  1868)  An  action  in  rem  will  not  lie,  by  the  owners  of  a  bridge 
against  a  vessel,  for  damages  sustained  in  a  collision. — ^The  Savannah.  Fed. 
Cas.  No.  12,384. 

[b]  (U.  S.  1872)  Admiralty  has  no  jurisdiction  of  an  action  for  an  injury 
to  a  bridge  by  collision  with  a  vessel.— Lake  Shore  &  M.  S.  R.  CJo.  v.  Ck)chran, 
Fed.  Cas.  No.  7,996  [Brown,  Adm.  162].  , 

[c]  (U.  S.  1872)  Admiralty  has  no  jurisdiction  of  a  libel  against  a  vessel  to 
recover  for  injuries  to  a  wharf  from  a  collision.— The  Ottawa,  Fed.  Cas.  No. 
10,616  [Brown,  Adm.  356]. 

[d]  (U.  S.  1873)  A  libel  for  damage  to  a  pier,  which  avers  that  the  pier  is 
within  navigable  waters  and  the  ebb  and  flow  of  the  tide,  and  does  not  show 
that  it  is  a  part  of  the  land,  states  a  case  of  admiralty  jurisdiction. — New 
York  v.  Hichland,  Fed.  Cas.  No.  10,196  [6  Ben.  289]. 

[e]  (U.  S.  1879)  Admiralty  has  jurisdiction  of  a  collision  between  a  steam 
tug  and  a  floating  dry  dock  moored  to  a  wharf.  As  respects  courts,  the  admir- 
alty jurisdiction  depends  entirely  on  the  locality,  not  on  the  character  of  the 
object  injured  or  inflicting  the  injury. — Simpson  v.  The  Ceres,  Fed.  Cas.  No. 
12,881. 

[ee]  (U.  S.  1879)  Admiralty  has  jurisdiction  of  a  libel  by  the  owner  of  a 
floating  bath  house  moored  to  the  shore,  against  a  tug,  to  recover  damages 
caused  by  a  collision.— The  M.  R.  Brazos,  Fed.  Cas.  No.  9,898  [10  Ben.  435]. 

[f]  (U.  S.  1884)  A  cause  of  action  arising  on  the  mooring  of  a  vessel  to  a 
wharf  contrary  to  the  wharf  owner's  directions,  and  the  destruction  of  the 
wharf  caused  by  the  vessel's  collision  therewith  in  a  strong  wind,  is  not  a 
maritime  tort— The  C.  Accame,  20  Fed.  642. 

[g]  (U.  S.  1885)  An  action  for  injuries  to  a  marine  railway,  the  upper  end 
of  which  is  securely  fastened  to  the  land,  does  not  lie  in  the  admiralty  courts, 
although  the  ways  run  down  below  the  ebb  and  flow  of  the  tide,  to  facilitate 
the  transfer  of  vessels  from  the  water  to  the  shore. — The  Professor  Morse,  23 
Fed.  803. 

[h]  (U.  S.  1889)  A  court  of  admiralty  has  no  jurisdiction  of  a  libel  in  rem 
against  vessels  navigating  a  river,  for  damage  negligently  caused  by  them  to 
a  swing  bridge  resting  on  a  pier,  constructed  on  the  bed  of  the  river ;  nor  can 
a  state  statute  creating  a  lien  for  all  injuries  done  by  vessels  to  persons  or 
property  confer  such  jurisdiction. — City  of  Milwaukee  v.  The  Curtis,  37  Fed. 
705. 

[i]  (U.  S.  1893)  Courts  of  admiralty  have  no  jurisdiction  over  torts  com- 
mitted on  water,  but  resulting  in  damage  upon  land,  and  cannot  entertain  a 
libel  in  rem  by  a  bridge  company  owning  a  bridge  built  on  piers,  with  a  draw 
swinging  on  the  center  pier,  against  a  schooner  for  damages  caused  to  the 
bridge  by  colliding  therewith. — Charleston  Bridge  Co.  v.  The  John  C.  Sweeney, 
55  Fed.  540. 

[j]  (U.  S.  1894)  Admiralty  has  no  jurisdiction  of  a  suit  against  either  a 
vessel  or  her  owner  for  damage  to  a  pier  by  the  vessel  striking  it,  such  injury 
not  being  a  maritime  tort. — Homer  Ramsdell  Transp.  Co.  v.  Compagnie  Gen- 
erale  Transatlantique,  63  Fed.  845. 

[k]  (U.  S.  1899)  A  "pier,"  in  the  ordinary  meaning  of  the  word,  is  a  projec- 
tion of  the  land,  and  is  to  be  treated  as  land  for  purposes  of  jurisdiction; 
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bence  a  ault  for  an  Injury  to  a  pier  by  a  vessel,  wbere  the  libel  uses  the  word 
without  any  qualifying  adjective,  is  not  within  the  Jurisdiction  of  a  court  of 
admiralty.— The  Haxby,  94  Fed.  1016. 

[1]  (U.  S.  1903)  A  court  of  admiralty  is  without  Jurisdiction  of  a  suit  to 
recover  damages  for  injury  to  a  beacon  light  structure  caused  by  collision  of 
a  steamship  therewith,  where  the  structure  was  immovable;  being  built  on 
piles  sunk  in  the  bottom  of  a  bay,  and  extending  several  feet  above  the  surface 
of  the  water.— The  Blackheath,  122  Fed.  112. 

[m]  (111.  1886)  An  action  for  injuries  by  a  vessel  to  a  bridge,  its  approaches 
and  abutments,  which  rested  upon  the  land,  is  properly  brought  under  state 
law.— The  Queen  City,  17  111.  App.  (17  Bradw.)  203. 

[n]  (111.  1886)  Injuries  done  to  a  bridge  over  a  river  by  collision  therewith 
were  not  the  result  of  a  marine  tort  and  therefore  cognizable  in  the  federal 
courts.— Chicago  v.  The  Queen  City,  17  111.  App.  (17  Bradw.)  203. 

[o]  (Mich.  1873)  A  bpom,  constructed  to  detain  logs  passing  down  a  navi- 
gable river,  is  a  structure  pertaining  to  the  adjacent  land,  as  much  as  a  wharf 
or  building  erected  thereon ;  and  assuming  that  it  extends  no  further  out  than 
the  landowner,  with  due  regard  to  navigation,  might  properly  extend  it,  a 
wrongful  injury  to  it  is  not  a  marine  injury,  and  cannot  be  redressed  in  a  court 
of  admiralty.- The  City  of  E3rie  v.  (Danfleld,  27  Mich.  479. 

5.  Tori  on  Land  Causing  DamageB  on  Water. 

[a]  (U.  S.  1884)  Where  bolts  projected  from  a  wharf.  In  consequence  of  the 
timbers  which  they  had  held  in  place  getting  torn  away,  and  the  wharf  was 
left  without  proper  repair,  and  injuries  to  the  libelants'  boats  were  caused 
by  the  projecting  bolts,  held,  that  the  damage  arose  from  negligence  that  con- 
stituted a  maritime  tort,  the  bolts  being  an  obstruction  to  navigation,  and  the 
injury  being  caused  to  a  vessel  afloat,  and  that  admiralty  had  Jurisdiction.— 
Leonard  v.  Decker,  22  Fed.  741. 

[b]  (U.  S.  1885)  Negligence  of  a  wharfinger  in  maintaining  his  wharf,  In 
consequence  of  which  the  wharf  breaks-  down  and  merchandise  thereon  is 
thrown  into  the  water,  and  thereby  lost  and  damaged,  constitutes  a  marine 
tort.— The  City  of  Lincoln,  25  Fed.  835. 

[c]  (U.  S.  1894)  An  action  based  on  false  representations  in  regard  to  a 
voyage  is  within  the  Jurisdiction  of  the  admiralty,  though  such  representations 
were  made  on  land,  after  the  contract  of  carriage  was  entered  into,  when  they 
were  made  with  reference  to  the  contract  of  carriage,  and  the  damages  alleged 
to  have  arisen  from  them  occurred  on  the  sea. — The  Normannia,  62  Fed.  469. 

*^  [d]  (U.  S.  1895)  Admiralty  has  Jurisdiction  of  a  libel  to  recover  damages 
for  personal  injuries  to  a  laborer  working  in  the  hold  of  a  vessel,  who  was 
struck  by  lumber  sent  without  warning  through  a  chute  by  one  working  on  the 
pier.— Hermann  v.  i?ort  Blakely  Mill  Co.,  69  Fed.  646. 

[e]  (U.  S.  1899)  Where  a  steamship  struck  against  a  pier  extending  into 
navigable  water,  breaking  it  and  causing  property  lying  thereon  to  fall  into 
the  water,  where  it  sank  beyond  recovery,  the  legal  injury  was  done  upon  the 
pier,  which  is  land,  and  not  in  the  water,  and  a  suit  to  recover  for  the  loss  is 
not  within  the  Jurisdiction  of  a  court  of  admiralty.— The  Haxby,  95  Fed.  170. 

6.  Obstruction  of  Stream  hy  Bridge. 

[a]  (U.  S.  1847)  Admiralty  has  no  Jurisdiction  of  the  offense  of  obstructini? 
a  navigable  stream  by  a  bridge. — United  States  v.  New  Bedford  Bridge,  Fed. 
Cas.  No.  15,867  [1  Woodb.  &  M.  401]. 

7.  Injuries  to  Vessel  from  Collision  with  Bridge  or  Other  Structure. 

[a]  (U.  S.  1859)  Leaving  piles  in  the  bed  of  a  tide  river  within  the  body 
of  the  county,  so  that  a  ship  is  thereby  injured,  is  a  tort  cognizable  in  ad- 
mhralty.— Philadelphia,  W.  &  B.  R.  Co.  v.  Philadelphia  &  H.  Steam  Towboat 
Cto.,  64  U.  S.  (23  How.)  209.  16  L.  Ed.  433. 

[b]  (U.  S.  1873)  Admiralty  has  Jurisdiction  of  an  action  for  injuries  to  u 
vessel  by  collision  with  a  pier  ereoted,  without  legal  authority,  within  tlie 
navigable  channel  of  a  river. — Northwestern  Union  Packet  Co.  v.  Atlee,  Fed* 
Cas.  No.  10,341  [2  Dill.  479]. 
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[c]  (U.  S.  1889)  Damage  done  a  vessel  on  navigable  water  by  a  bridge  Im- 
properly constructed  may  be  recovered  by  libel  in  admiralty. — City  of  Boston 
T.  Crowley,  38  Fed.  202. 

[d]  (U.  S.  1892)  The  owner  of  a  vessel  injured  by  a  collision  with  an  un- 
authorized  obstruction  in  navigable  water  may  maintain  a  suit  in  personam 
In  admiralty  to  recover  damages ;  and  a  bridge  built  under  the  sanction  of  an 
act  of  the  Legislature,  in  so  far  as  it  fails  to  comply  with  the  same,  is  such  an 
unauthorized  obstruction.— Oregon  City  Transp.  Co.  v.  Columbia  St  Bridse 
Co.,  53  Fed.  549. 

8.  Injuries  to  Vessel  by  Negligent  Management  of  Dratolnidge, 

[a]  (U.  S.  1885)  The  United  States  District  Court  has  jurisdiction  of  an  ac- 
tion against  a  municipal  corporation  for  damages  to  a  schooner  caused  by  the 
negligent  care  and  management  of  a  draw  on  a  bridge  owned  by  the  corpora- 
tion.—Etheridge  V.  Philadelphia,  26  Fed.  43. 

[b]  (U.  S.  1889)  A  libel  in  personam  will  lie  against  the  owners  of  a  draw- 
bridge across  a  navigable  stream  if  injury  be  done  to  a  vessel  passing  through 
the  draw. — Assante  v.  Charleston  Bridge  Co.,  40  Fed.  765. 

[c]  (U.  S.  1891)  The  admiralty  jurisdiction  of  the  federal  courts  extends  to 
a  libel  in  personam  for  an  Injury  to  a  vessel  resulting  from  negligence*  in  the 
management  of  a  drawbridge  over  navigable  tide  waters  of  the  United  States. 
— Hill  V.  Board  of  Chosen  Freeholders  of  Essex  County,  46  Fed.  260. 

Id]  (U.  S.  1893)  A  libel  alleged  that  a  steam  vessel  approaching  a  draw- 
bridge over  public  navigable  waters  of  the  United  States  gave  timely  signals 
that  she  desired  to  pass  through  the  same,  but  that  no  attention  was  paid  to 
her  signals,  and  that  on  reaching  the  draw  she  was  compelled  to  wait  about 
an  hour,  and  was  then  caught  by  the  ebb  tide,  struck  on  the  bottom,  and  sank ; 
that  said  bridge  was  used  as  a  public  highway,  and  was  in  the  care,  control, 
and  management  of  defendant  town.  Held,  that  the  cause  of  action  alleged  was 
a  maritime  tort,  cognizable  in  admiralty. — Greenwood  v.  Town  of  Westport  53 
Fed.  824. 

[e]  (U.  S.  1894)  An  injury  to  a  vessel  from  negligence  in  operating  a  draw 
in  a  drawbridge  is  a  maritime  tort,  and  a  court  of  admiralty  will  entertain  an 
action  therefor. — Greenwood  v.  Town  of,  Westport,  60  Fed.  560. 


(128  Fed.  1020.) 

HALLOCK  et  al.  v,  BABCOCK  MFG.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  2,  1904.) 

No.  138. 

1*  Patents— Surr  for  Infrtngbmbnt— PRSLiinNAHT  Injunction. 

A  preliminary  injunction  against  infringement  will  not  be  granted  when 
defendant  is  responsible,  and  a  substantial  doubt  of  his  infringement 
exists,  or  where  the  complainant's  right  is  doubtfuL 

2.   SaMI— DEFENSES—lBBEGULABrriES  IN  APPLICATION. 

Irregularities  in  the  signing  of  the  drawings  filed  with  the  application 

for  a  patent,  or  in  witnessing  the  signatures,  where  they  did  not  operate 

as  a  fraud  on  the  commissioner  who  considered  the  application  and  issued 

the  patent  on  the  merits,  cannot  avail  to  defeat  a  suit  for  its  infringement. 

8.  Bamb— Infringement— Wrbders. 

The  Hallock  patent.  No.  600,782,  for  a  weeder,  claims  1  and  8,  held 
Talid  and  infringed  on  a  motion  for  a  preliminary  injunction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

In  Equity.  Appeal  from  an  order  granting  injunction  pendente  lite 
restraining  the  defendant,  the  Babcock  Manufacturing  Company,  as 

1 1-  See  Patents,  vol.  38,  Cent.  Dig.  8  495. 
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prayed  fox*  in  the  bill  of  complaint,  from  the  further  infringement  of 
claims  i  and  3  of  letters  patent  No.  600,782,  issued  on  the  isth  day 
of  March,  1898,  to  the  complainants  herein  for  an  improvement  in 
weeders. 

The  opinion  filed  below,  and  here  reprinted  from  124  Fed.  226,  was 
in  full  as  follows : 

RAY,  District  Judge.  The  papers  in  the  case  are  quite  voluminous, 
and  the  court  has  examined  the  bill  of  complaint,  affidavits,  etc.,  with 
considerable  care.  It  is  not  now  called  upon  to  pass  on  the  merits 
of  the  case  finally,  as  that  will  be  its  duty  when  the  cause  is  finally 
submitted.  This  court  has  heretofore  said,  in  substance,  that  an  in- 
terlocutory injunction  against  the  infringement  of  a  patent  will  not 
be  granted  unless  the  complainants'  title  and  defendant's  infringement 
are  either  admitted  or  so  clear  that  the  court  can  entertain  but  little 
doubt  in  the  matter.  When  the  defendant  is  responsible,  and  a  sub- 
stantial doubt  exists  whether  the  defendant  is  guilty  of  infringement, 
or  where  the  complainants'  right  is  doubtful,  then  an  injunction 
pendente  lite  will  not  be  granted. 

In  this  case  as  it  now  stands  there  can  be  no  question  that  the  de- 
fendant is  guilty  of  infringing  the  complainants'  patent.  The  defend- 
ant's weeder  is  the  same  in  all  respects  as  the  complainants'  weeder, 
with  the  single  exception  that  the  tooth  dragging  in  the  earth  is 
round  in  the  complainants'  device,  while  it  is  made  somewhat  angular 
in  the  defendant's  device. 

The  defendant  claims  anticipation,  and  that  the  complainants'  weeder 
is  old.  The  defendant  has  put  in  evidence  before  the  court  a  farm 
implement  commonly  known  as  a  harrow.  In  that  device,  in  place 
of  the  tooth  that  drags  in  the  earth  in  complainants'  weeder,  there 
was  a  shoe  or  small  plow  attached,  and  it  does  not  appear  that  any 
person  ever  entertained  the  thought  of  removing  the  tooth  or  plow, 
and,  with  certain  other  changes  and  transformations,  using  that  instru- 
ment as  a  weeder.  The  validity  ot  the  complainants'  patent  has  been 
more  than  once  adjudicated  in  his  favor,  and  there  has  been  long  ac- 
quiescence in  its  validity. 

No  useful  purpose  can  be  served  at  this  time  by  reciting  the  evidence. 
On  the  evidence  presented  this  court  is  satisfied  that  the  complainants' 
patent  is  valid,  and  that  the  defendant  has  infringed  and  is  infringing. 

The  main  contention  of  the  defendant  is  that  the  complainants' 
patent  is  invalid  because  the  application  upon  which  the  patent  issued 
was  not  executed  in  accordance  with  the  statute.  The  defendant  has 
filed  a  plea  denying  that  the  letters  patent  in  suit  were  signed,  sealed, 
and  delivered  in  due  form  of  law,  and  alleging  that  the  drawings  were 
not  signed  by  the  inventors  and  their  attorney  in  fact,  and  attested 
by  two  witnesses,  in  compliance  with  the  statute,  but  that  the  names 
of  the  inventors  and  the  attorney's  name  were  signed  by  one  Ewell 
A.  Dick,  who,  as  a  subscribing  witness,  attested  his  own  signature 
where  he  signed'the  name  of  the  attorney  in  fact  of  the  inventors; 
and  says  the  plea,  after  reciting  these  facts,  "whereby  it  was  falsely 
and  fraudulently  represented  to  the  Commissioner  of  Patents  that 
said  drawings  were  duly  signed  by  the  attorney  in  fact  and  attested 
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by  two  witnesses,  all  in  violation  of  section  4889  of  the  Revised  Stat- 
utes of  the  United  States  [U.  S.  Comp.  St.  1901,  p.  3383]."  That 
section  provides,  in  substance,  that,  when  the  nature  of  the  case  ad- 
mits of  drawings,  the  applicant  shall  furnish  one  copy,  signed  by  the 
inventor  or  his  attorney  in  fact,  and  attested  by  two  witnesses,  and  a 
copy  of  the  drawings  to  be  furnished  by  the  Patent  Office  shall  be 
attached  to  the  patent  as  a  part  of  the  specifications.  In  this  case  we 
find  the  drawings  signed,  "Daniel  Y.  Hallock,  Daniel  E.  Hallock, 
by  Marcellus  Bailey,  Attorney,"  and  as  witnesses,  "L.  C.  Hills"  and 
"Ewell  A.  Dick."  It  is  claimed  that  Dick  first  signed  the  names 
Hallock  and  the  name  Bailey,  and  that  he  then  signed  as  a  witness. 
There  is  no  proof  that  this  was  done  fraudulently  or  with  intent  to 
deceive,  nor  is  there  any  proof  that  Dick  had  no  authority  to  sign 
these  names  if  he  did.  The  presumption  is  that  he  had  authority 
to  do  all  that  he  did  do,  and  if  after  signing  the  names  of  the  in- 
ventors by  authority,  and  the  name  of  the  attorney  in  fact  by  like  au- 
thority, he  signed  as  a  witness  to  such  signatures,  it  raises  a  question 
of  regularity  and  of  the  sufficiency  of  the  witnessing  of  the  document. 
There  is  no  claim  that  the  Commissioner  of  Patents  was  misled  on 
the  merits,  or  that  the  patentability  of  the  complainants'  device  is  in 
any  way  affected  by  this  failure  to  properly  witness  the  signature  to 
the  drawings,  even  if  it  be  conceded  that  they  are  not  properly  wit- 
nessed. 

In  Railway  Register  Mfg.  Co.  v.  North  Hudson  C.  R.  Co.  (C.  C.) 
23  Fed.  593,  new  specifications  and  claims  filed  in  the  application  on 
which  the  patent  in  suit  was  granted  were  not  signed  by  the  applicant 
or  attested  by  any  witnesses,  and  it  was  claimed  that  for  this  failure 
the  patent  was  invalid.    The  court  said: 

*^  do  not  find  any  Irregularity  In  the  method  of  procedure  which  authorizes 
me  to  declare  the  patent  void.  There  is  a  long  list  of  cases  holding  that 
patents  cannot  be  invalidated  by  proving  that  the  requirements  of  the  statute 
to  be  observed  by  the  commissioner  in  order  to  their  issue  have  not  been  re- 
garded.** 

If  the  signatures  to  these  drawings  in  the  case  now  before  the  court 
were  not  made  by  a  person  authorized  to  sign  them,  or  if  the  sig- 
natures were  made  with  authority  and  they  were  not  properly  wit- 
nessed, such  failures  would  have  authorized  the  commissioner  to  re- 
ject the  application.  But  no  such  question  was  raised,  and  the  com- 
missioner acted  on  the  merits  of  the  application,  and  issued  the  patent 
on  the  merits  of  the  invention,  and  not  on  the  strength  of  the  sig- 
natures to  the  drawings  or  the  sufficiency  of  the  witnessing.  This 
court  holds  that  such  irregularities  in  the  signing  of  the  drawings, 
conceding  them  to  exist,  are  not  a  defense  to  this  action.  Should  an 
action  be  brought  to  set  aside  the  patent,  a  different  question  would 
be  presented. 

In  Child  V.  Adams,  I  Fish.  Pat.  Cas.  189  [Fed.  Cas.  No.  2,673], 
the  patent  was  held  null  because  of  the  false  oath  of  an  alien  patentee 
as  to  his  citizenship  whereby  he  avoided  the  payment  of  $300  fee, 
and  the  putting  and  keeping  on  sale  of  his  invention  in  the  Unit'^d 
States,  both  of  which  burdens  were  imposed  upon  the  alien  patentee 
by  the  then  existing  statute.    That  case  arose  under  and  was  governed 
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by  the  patent  act  of  1836  (5  Stat.  121,  c.  357),  which  allowed  the  grant- 
ing of  letters  patent  to  aliens  only  upon  peculiar  conditions  to  which 
citizens  of  the  United  States  were  not  subject.  By  the  stringent  lan- 
guage of  the  act,  the  fee  of  $300  was  required  to  be  paid  by  the  ap- 
plicant before  the  application  for  a  patent  could  be  considered  by  the 
commissioner.  The  patent  was  held  null  and  void  because  it  was  pro- 
cured by  a  fraud  perpetrated  upon  the  government  of  the  United 
States. 

In  Hoe  V.  Cottrell  (C.  C.)  i  Fed.  597,  it  was  insisted  that  the  pat- 
ent was  invalid  because  of  sundry  omissions  and  irregularities  during 
and  prior  to  the  transit  of  the  application  through  the  Patent  Office, 
one  of  which  was  that  there  were  no  original  drawings  or  model  ac- 
companying the  description,  as  required  by  the  statute.  In  that  case 
the  court,  per  Shipman,  J.,  held,  that  all  these  alleged  irregularities 
and  omissions  relate  to  the  formal  acts  to  be  done  by  the  inventor, 
preparatory  to  and  connected  with  the  issuing  of  the  patent,  and 
that  the  commissioner's  decision  upon  the  fact  that  the  acts  were 
done,  and  upon  the  fact  of  the  compliance  of  the  applicant  with  the 
requirements  of  the  statute  in  regard  to  his  application,  was  not  re- 
viewable collaterally.    The  judge  said : 

"For  the  purpose  of  this  case  the  commissioner's  decision  is  final  that  the 
drawings  and  the  model  required  by  the  statute  has  been  presented;  that 
Durj^in  was  the  duly  constituted  attorney  of  the  applicant  or  his  assl^ee, 
and  had  authority  to  amend  or  alter  the  specification;  and  that  the  specifica- 
tion had  been  sufiiclently  sworn  to  by  the  inventor.  If  the  patent  Is  Invalid 
by  reason  of  any  or  all  of  these  defects.  Its  Invalidity  Is  to  be  determined 
In  a  proceeding  to  set  aside  the  patent  by  scire  facias,  or  by  bill  or  information 
[citing  Seymour  v.  Osborne,  11  Wall.  516,  20  L.  Ed.  33;  Jackson  v.  Lawton, 
10  Johns.  23,  6  Am.  Dec.  311]."    Page  599,  1  Fed. 

See,  also,  U.  S.  Rifle  &  C.  Co.  v.  Whitney  Arms  Co.,  2  Ban.  &  A, 
493.  497  [Fed.  Cas.  No.  16,793]. 

The  requirement  of  the  signatures  to  the  drawing^,  like  the  other 
formal  requirements  referred  to,  is  directory,  and  may  not  be  dis- 
pensed with  by  the  Patent  Office,  but  does  not  substantially  affect 
the  validity  of  the  patent  when  granted,  except  that  a  direct  action 
might  be  maintained  to  set  aside  and  cancel  the  patent  if  such  omis- 
sions perpetrated  a  fraud  upon  the  government,  and  secured  the  issue 
of  a  patent  which  ought  not  to  have  been  issued. 

It  appears  to  this  court  that  the  complainants  have  a  valuable  and 
patentable  invention,  and  that  the  defendant  is  infringing  the  same 
knowingly  and  willfully,  and  that  the  complainants*  patent  is  valid. 
The  injunction  asked  for  pendente  lite  is  therefore  granted. 

Howard  Denison,  for  appellant 
Marcellus  Bailey,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.  On  the  record  as  it  stands  we  are  not  prepared  to 
decide  that  the  preliminary  injunction  should  not  have  been  srranted. 
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(127  Fed.  497.) 

ALABAMA  &  G.  MFG.  CO.  et  aL  v.  RIVERDALB  COTTON  MILLS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  12,  1904.) 

No.  1,25a 

L  Jurisdiction  of  Fedebal  Courts— Citizenship  of  Parties— Corporation 
Chartered  by  Two  States. 

The  states  of  Georgia  and  Alabama  each  chartered  a  corporation  having 
the  same  name  and  the  same  Incorporators,  conferring  thereon  certain 
riparian  rights  on  the  Chattahoochee  river.  The  business  was  conducted 
as  that  of  a  single  corporation,  having  one  set  of  officers,  and  a  dam  and 
manufacturing  plant  were  built  on  the  river,  partly  in  each  state.  There- 
after a  mortgage  was  executed  on  the  property  in  the  name  of  the  cor- 
poration, it  not  being  stated  of  which  state  it  was  a  corporation,  and 
subsequently  the  property  was  sold,  subject  to  the  mortgage,  to  a  second 
corporation  of  Alabama.  Later  a  suit  to  foreclose  was  brought  against 
the  mortgagor  and  its  successor  In  interest  in  the  federal  court  for  Georgia 
by  the  trustee,  who  was  a  citizen  of  Alabama,  it  being  alleged  that  the 
defendants  were  citizens  of  Georgia.  Answers  were  filed  admitting  such 
allegation,  and  the  cause  proceeded  to  a  decree  and  sale,  a  third  corpora- 
tion being  the  purchaser  of  the  property.  Held,  that  it  was  beyond  the 
power  of  the  state  of  Alabama  to  so  combine  the  original  corporation  it 
created  with  one  of  Georgia  as  to  make  it  a  citizen  of  that  state  for  juris- 
dictional purposes,  and  also  beyond  the  power  of  the  corporations  them- 
selves to  do  so  by  any  action  of  theirs  or  manner  of  conducting  their  busi- 
ness; and,  since  neither  of  the  Alabama  corporations  could  be  parties 
defendant  to  the  foreclosure  suit  without  ousting  the  jurisdiction  of  the 
court,  neither  they  nor  their  property  rights  in  Alabama  were  alfected  by 
the  decree  and  sale,  and  a  bill  by  the  purchaser  thereunder  to  restrain 
them  from  ipaintaining  a  suit  in  Alabama  in  relation  to  such  rights  was 
not  within  the  jurisdiction  of  the  federal  court  in  Georgia  as  ancillary  to 
the  foreclosure  suit 
Pardee,  Circuit  Judge,  dissenting. 

• 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
cm  District  of  Georgia. 

Marion  Erwin,  for  appellants. 
Thos.  H.  Watts,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  In  our  opinion  the  Circuit  Court 
erred  in  taking  jurisdiction  of  appellee's  bill. 

On  February  7,  1866  (Acts  1865-66,  pp.  259-261),  the  state  of  Ala- 
bama passed  an  act  to  incorporate  the  Alabama  &  Georgia  Manufac- 
turing Company,  the  provisions  of  which  act  are  as  follows : 

"Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
state  of  Alabama  in  General  Assembly  convened,  that  James  Metcalf,  George 
Huguley,  Benjamin  H.  Hill,  William  P.  Chilton  and  George  W.  Huguley,  to- 
gether with  such  other  persons  as  hereafter  may  be  associated  with  them,  and 
their  successors,  be  and  they  are  hereby  made  and  constituted  a  body  corporate 
in  fact  and  in  name,  under  the  name,  style  and  title  of  The  Alabama  and 
Georgia  Manufacturing  Company,*  and  by  that  name  shall  be,  and  are  here- 
by made  able  and  capable  at  law,  to  have,  hold,  receive  and  purchase,  possess 
and  enjoy  to  them  and  their  successors  all  real  and  personal  estate,  of  what- 

1 1.  Diverse  citizenship  as  ground  of  federal  jurisdiction,  see  notes  to  Shipp 
T.  Williams,  10  C.  C.  A.  249;  Mason  v.  Dullagham,  27  C.  C.  A.  298. 
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ever  kind  or  amonnt  said  corporation  may  deem  necessary  to  carry  all  the 
objects  of  said  corporation  Into  full  force  and  effect,  and  may  sell,  grants 
convey  or  otherwise  dispose  of  the  same,  and  may  sue  and  be  sued,  pleaa  and 
be  Impleaded,  answer  and  be  answered,  defend  and  be  defended.  In  all  courts 
having  competent  jurisdiction;  to  ihake,  use  and  have  a  common  seal,  and 
the  same  to  alter,  break  and  review  at  pleasure,  and  to  do  all  the  acts  Inci- 
dent to  a  body  corporate  and  polltla 

"Sec.  2.  Be  it  further  enacted,  that  the  objects  of  said  corporation  shall  be 
the  manufacture  of  wool  and  cotton  Into  thread  and  cloth,  the  manufacture  of 
meal,  flour,  lumber,  shingles,  boards  and  machinery  of  any  description,  or  such 
branches  or  parts  thereof  as  they  see  proper  to  engage  In.  The  place  of  busi- 
ness shall  be  on  the  Chattahoochee  river,  in  the  neighborhood  of  Campbell's 
Mills,  In  the  county  of  Chambers  and  in  the  state  of  Alabama ; '  and  to  enable 
the  said  persons  named  In  the  first  section  of  this  charter  to  carry  out  the 
purposes  of  this  charter,  they  and  their  successors  and  associates  may  con- 
trol and  use  the  water  of  the  Chattahoochee  river,  so  far  as  the  riparian  rights 
of  this  state  are  concerned,  by  locks,  dams,  canals,  or  otherwise,  for  manu- 
facturing purposes  generally;  and  to  secure  their  property  against  loss  by 
fire  or  other  Injuries  may  prevent  persons  from  building  fires  or  camping  with- 
in two  hundred  yards  of  the  factory  buildings. 

"Sec.  3.  Be  it  further  enacted,  that  said  body  corporate  shall  have  power  to 
prescribe  the  number  of  shares  into  which  the  capital  stock  of  said  corpora- 
tion shall  be  divided,  the  mode  In  which  it  shall  be  taken,  paid,  transferred  or 
assigned,  and  also  to  prescribe  votes  to  which  each  share  shall  be  entitled; 
that  the  rules  adopted  shall  be  uniform,  equally  securing  the  rights  of  each 
stockholder;  and  also  to  provide  for  the  election  of  such  officers  as  may  be 
deemed  necessary  for  the  government  and  management  of  the  affairs  of  the 
corporation,  to  ordain,  establish,  and  put  in  execution  such  by-laws,  ordinances 
and  resolutions  as  they  shall  deem  necessary  and  expedient  for  the  govern- 
ment of  said  corporation,  not  inconsistent  with  the  Constitution  and  laws  of 
the  state  of  Alabama,  or  of  the  United  States;  and  In  general  to  do  and 
execute  all  and  singular  the  acts,  matters  and  things  which  may  be  necessary 
for  manufacturing. 

"Sec.  4.  Be  it  further  enacted,  that  said  corporation  shall  not  exercise  bank- 
ing privileges,  but  is  authorized  to  carry  the  foregoing  granted  powers  into 
execution,  according  to  the  true  intent  and  meaning  thereof. 

"Sec.  5.  Be  it  further  enacted,  that  said  corporation  shall  have  the  power  to 
borrow  money  and  to  loan  out  its  surplus  earnings  on  similar  security  or  mort- 
gage, and  to  ordnin  such  rules  and  regulations  In  respect  to  stockholders  who 
refuse  to  pay  up  any  balance  on  their  stock,  and  to  compel  him  to  pay  upon 
penalty  of  forfeiture  to  said  corporation:  provided,  no  stockholders  shall  be 
liable  beyond  the  amount  of  his,  her,  or  their  stock." 

On  March  2i,  i866  (Laws  1865-66,  p.  130),  the  state  of  Georgia  en- 
acted as  follows: 

"An  act  to  incorporate  the  Alabama  and  Georgia  Manufacturing  Company. 

"Section  1.  Be  it  enacted,  by  the  Senate  and  House  of  Representatives  of 
the  state  of  Georgia,  in  General  Assembly  met,  that  James  Metcalf,  George 
Huguley,  Benjamin  H.  Hill,  William  P.  Chilton,  and  Geo.  W.  Huguley,  to- 
gether with  such  other  persons  as  may  hereafter  be  associated  with  them  and 
their  successors,  be,  and  they  are  hereby  made  and  constituted  a  body  cor- 
porate in  fact  and  in  name,  under  the  name,  style  and  title  of  the  Alabama 
and  Georgia  Manufacturing  Company,  and  by  that  name  shall  be,  and  they 
are  hereby  made,  able  and  capable  at  law,  to  have,  hold,  receive,  purchase, 
possess  and  enjoy,  to  them  and  their  successors,  all  real  and  personal  estate 
of  whatever  kind  or  amount  said  corporation  may  deem  necessary  to  carry 
all  the  objects  of  said  corporation  into  full  force  and  effect,  and  may  sell, 
grant,  convey,  or  otherwise  dispose  of  the  same,  and  may  sue  and  be  sued, 
plead  and  be  impleaded,  answer  and  be  answered,  defend  and  be  defended, 
in  all  courts  having  competent  jurisdiction ;  to  make,  use  and  have  a  common 
seal,  and  the  same  to  alter,  break  and  renew  at  pleasure,  and'  to  do  all  other 
acts  incident  to  a  body  cori>orate  and  politic. 

"Sec.  2.  That  the  objects  of  said  corporation  shall  be  the  manufacture  of 
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wool  and  cotton  into  thread  and  cloth,  the  manufacture  of  meal,  flour,  lumber, 
shingles,  boards,  and  machinery  of  any  description,  or  such  branches  or  parts 
thereof  as  they  see  proper  to  engage  in.  And  to  enable  the  said  persons  named 
in  the  first  section  of  this  charter  to  carry  out  the  purposes  of  this  charter, 
they  and  their  successors,  and  associates,  may  control  and  use  the  water  of 
the  Chattahoochee  river,  so  far  as  the  riparian  rights  of  this  state  are  con- 
cerned, by  locks,  dams,  canals,  or  otherwise,  for  manufacturing  purposes  gen- 
erally :  provided,  that  nothing  in  this  act  shall  be  so  construed  as  to  give  said 
corporators,  or  their  successors,  the  privileges  to  interfere  with,  or  disturb  the 
vested  rights  of  any  person  or  persons  whomsoever,  either  on  the  east  or  west 
bank,  or  islands  in,  the  Chattahoochee  river,  and  that  said  dams,  locks,  and 
canals  shall  not  extend  more  than  half  way  across  said  river,  from  the  west 
side,  and  to  secure  their  property  against  loss  by  fire,  or  other  injuries,  may 
prevent  persons  from  building  fires,  or  camping,  within  two  hundred  yards 
of  the  factory  buildings. 

"Sea  3.  That  said  body  corporate  shall  have  power  to  prescribe  the  number 
of  shares  into  which  the  capital  stock  of  said  corporation  shall  be  divided,  the 
mode  in  which  it  shall  be  taken,  paid,  transferred,  or  assigned,  and  also  to 
provide  the  mode  by  wliich  stockholders  may  vote,  and  the  number  of  votes 
to  which  each  sliare  shall  be  entitled ;  that  the  rules  adopted  shall  be  uniform, 
equally  securing  the  rights  of  each  stockholder,  and  also  to  provide  for  the 
election  of  such  officers  as  may  be  deemed  necessary  for  the  government  and 
management  of  the  affairs  of  the  corporation;  to  ordain,  establish,  and  put 
into  execution,  such  by-laws,  ordinances,  and  resolutions,  as  they  shall  deem 
necessary  and  exi)edient  for  the  government  of  said  corporation,  not  incon- 
sistent with  the  Constitution  and  laws  of  the  state  of  Georgia,  or  of  the  United 
States,  and  in  general  to  do  and  execute,  all  and  singular,  the  acts,  matters 
and  things,  wliich  may  be  deemed  necessary  for  manufacturing. 

"Sea  4.  That  said  corporation  shall  not  exercise  banking  privileges,  but  is 
authorized  to  carry  the  foregoing  granted  powers  into  execution,  according 
to  the  true  intent  and  meaning  thereof. 

"Sea  5.  That  said  corporation  shall  have  the  power  to  borrow  money  on 
mortgage,  or  other  security,  and  to  loan  out  its  surplus  earnings  on  similar 
securities,  or  mortgage,  and  to  ordain  such  rules  and  regulations  with  respect 
to  stockholders  who  refuse  to  pay  up  any  balances  on  their  stock,  as  well  as 
compel  them  to  pay  upon  penalty  of  forfeiture  such  stock  to  said  corporation ; 
provided  no  stockholder  shall  be  liable  beyond  the  value  of  his,  her,  or  their 
stock. 

"Sec.  6.  That  said  corporation  shall  have  the  right  and  privilege  to  build, 
erect,  make  and  preserve  all  dams,  locks,  canals,  abutments,  or  other  needful 
structures  half  way  across  said  Chattahoochee  river,  as  may  be  necessary  to 
give  them  the  greatest  amoimt  of  water  power,  and  to  use  for  that  purpose 
the  islands  contiguous  to  their  lands  for  abutments  and  dams,  and  to  erect  all 
needful  buildings  on  the  east  side  of  the  river,  and  to  carry  on  any  of  the 
business  and  manufactures,  or  any  branch,  or  branches,  of  the  same,  in  this 
state,  that  said  charter  authorizes  them  to  engage  In,  or  carry  on  in  the  state 
of  Alabama,  and  generally  to  do  all  acts  coming  within  the  legitimate  scope 
of  their  business  and  objects  aforesaid,  wliich  usually  belong  to  bodies  cor- 
porate and  politic. 

"Sec.  7.  That  the  private  property  of  the  stockholders  shall  be  liable  for  the 
debts  of  said  corporation,  to  the  amount  of  their  subscribed  stock  not  paid  in 
at  the  time  any  suit  may  be  commenced. 

"Sec.  8.  That  the  capital  stock  of  said  company  shall  be  fifty  thousand  dol- 
lars, with  permission  to  increase  the  same  to  one  million  dollars,  which  stock 
shall  be  divided  into  shares  of  one  hundred  dollars  each. 

"Sea  9.  That  nothing  in  this  act  shall  be  so  construed  as  to  prevent  the 
,  Legislature  from  taxing  the  property  of  said  company  as  other  property  in 
*  this  state. 

"Sea  10.  That  said  corporation  shall  not  organize  or  commence  business  until 
the  capital  stock  shall  have  been  subscribed  and  ten  per  cent,  of  the  same 
paid  in. 

"Sec.  11.  That  the  place  of  business  of  said  corporation  shall  be  Columbus, 
Georgia,  or  Lagrange,  Georgia." 
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On  the  2d  day  of  January,  1884,  the  Alabama  &  Georgia  Manufac- 
turing Company,  as  party  of  the  first  part,  "at  its  office  in  the  city  of 
West  Point,"  executed  a  certain  instrument  of  mortgage,  conveying  to 
trustees  therein  named  lands  therein  specifically  described,  including  a 
40-foot  right  of  way  from  the  factory  building  to  the  public  road  lead- 
ing from  West  Point,  Ga.,  to  Berlin,  Ala.,  at  any  point  where  the  fac- 
tory company  may  locate  it,  including  all  the  tenements  and  improve- 
ments, including  the  cotton  mill  and  all  the  machinery  therein  or  thereto 
belonging,  and,  all  water  privileges  and  riparian  rights  now  owned  and 
enjoyed  by  the  said  party  of  the  first  part.  This  instnmient  recites 
that  "at  a  meeting  of  the  board  of  directors  of  the  Alabama  and 
Georgia  Manufacturing  Company,  held  at  the  ofiice  of  said  company, 
in  the  city  of  West  Point,  state  of  Georgia,  on  the  17th  day  of  Oc- 
tober, 1883,  a  majority  of  said  board  of  directors  being  present,  the 
following  resolutions  were  adopted,"  etc. ;  the  substance  of  the  resolu- 
tions being  to  authorize  the  issuance  of  bonds  and  the  execution  of  a 
mortgage  to  secure  the  same. 

On  January  20,  1891,  J.  J.  Robinson,  one  of  the  trustees  named  in 
the  mortgage,  verified  his  bill  addressed  to  the  judge  of  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Georgia,  seek- 
ing, on  grounds  therein  stated,  a  foreclosure  of  the  mortgage,  and  pre- 
sented the  same  to  one  of  the  judges  of  that  court,  who  on  the  next 
day  passed  an  order  "that  defendants  show  cause  *  *  *  on  Sat- 
urday, the  31st  of  January,  1891,  why  an  injunction  should  not  issue 
and  a  receiver  be  appointed  as  prayed  for  in  the  bill."  The  first  para- 
graph of  the  bill  says  "that  J.  J.  Robinson,  as  trustee,  for  the  pur- 
poses hereinafter  stated,  who  avers  himself  to  be  a  citizen  of  and  resi- 
dent in  the  state  of  Alabama,  brings  this  his  bill  against  the  Alabama 
&  Georgia  Manufacturing  Company,  a  corporation  created  under  and 
by  virtue  of  the  laws  of  the  state  of  Georgia,  and  a  resident  and  citizen 
of  said  Northern  District  of  Georgia,  and  against  the  Huguley  Manu- 
facturing Company,  a  corporation  created  under  the  laws  of  said  state 
of  Georgia,  and  a  resident  and  citizen  of  said  state  of  Georgia  and  of 
the  Northern  District  of  such  state,  and  against  W.  T.  Huguley,  who 
your  orator  avers  to  be  a  citizen  of  said  state  of  Georgia,  and  residing^ 
in  said  Northern  District  of  Georgia."  In  another  paragraph  it  is  al- 
leged "that  under  and  by  virtue  of  a  decree  in  chancery  issuing  out  of 

the  superior  court  of  Troup  county,  Ga.,  at term,  189I8,  all  of 

the  property  of  the  said  Alabama  &  Georgia  Manufacturing  Company 
covered  by  said  deed  of  trust  was  sold  by  the  sheriff  of  Harris  coqnty, 
Georgia,  on  the  first  Tuesday  in  January,  1890,  and  purchased  by  cer- 
tain persons,  who  afterwards,  as  orator  is  informed,  conveyed  or  oth- 
erwise disposed  of  the  same  to  said  Huguley  Manufacturing  Company, 
defendants  herein,  and  said  last-named  corporation  is  now  in  posses- 
sion of  the  same,  claiming  said  property  under  said  sale."  The  second 
clause  of  the  prayer  is  that  orator  may  have  a  decree  in  his  favor  against 
the  Alabama  &  Georgia  Manufacturing  Company;  that  it  shall  pay 
the  sums  found  to  be  due  orator  as  trustee  for  bondholders,  etc.,  by  a 
short  day  to  be  named  by  the  court ;  and  that  in  default  the  company 
and  any  and  all  persons  claiming  under  it  be  absolutely  debarred  and 
forever  foreclosed  of  and  from  all  equity  of  redemption  in  and  to  said 
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■mortgaged  premises  and  every  part  thereof.    The  mortgage  is  attached 
as  an  exhibit  to  the  bill. 

The  record  shows  the  following  agreement  of  counsel : 

•The  plaintiff  In  the  foregoing  bill  hereby  agrees  that  he  will  not  for  the 
present  press  the  application  for  Injunction  and  receiver  without  giving  at  least 
thirty  days'  notice  to  N.  J.  &  T.  A.  Hammond,  solicitors  for  defendants ;  and  the 
defendants  reserve  the  right  to  call  up  the  said  application  for  receiver,  etc., 
on  giving  like  notice  to  Dorsey,  Brewster  &  Howell  or  Abbott  &  Smith,  solici- 
tors for  the  plaintiff. 

"This  3l8t  day  of  January,  188L** 

It  shows  also  this  acknowledgment  of  service : 

"I  acknowledge  due  and  legal  service  of  the  within  bill,  waiving  copy,  pro- 
^5ess,  and  copy  of  process,  this  29th  day  of  January,  1891. 
"[Signed]  W.  T.  Huguley, 

"Alabama  &  Georgia  Manufacturing  CJo., 
"Per  N.  J.  &  T.  A.  Hanmiond.  Its  Solicitors." 

On  February  lo,  1891,  solicitors  for  defendants,  the  Huguley  Manu- 
facturing Company  and  the  Alabama  &  Georgia  Manufacturing  Com- 
pany, in  the  bill  of  J.  J.  Robinson,  trustee,  against  them  and  W.  T. 
Huguley,  entered  their  appearance.  On  February  13,  1891,  the  de- 
fendant the  Alabama  &  Georgia  Manufacturing  Company  submitted 
demurrers  to  the  bill,  and  on  June  9,  1891,  filed  an  answer  thereto, 
averring:  "(i)  The  citizenship  and  residence  of  all  the  parties  named 
in  said  bill  are  admitted  as  alleged."  The  answer  proceeds  at  length, 
but  presents  nothing  further  material  to  the  view  we  have  taken  of  the 
case  which  we  are  now  considering.  Under  this  bill  of  foreclosure 
against  the  defendants,  as  therein  stated,  such  proceedings  were  had 
as  eventually  resulted  in  passing  of  decrees  for  the  sale  of  the  mort- 
gaged premises,  the  sale  thereof,  the  confirmation  of  the  sale  and  the 
acquisition  of  the  possession  thereof  by  the  appellee. 

On  the  2d  day  of  May,  1901,  the  appellants  filed  their  bill  in  the 
proper  state  court  of  the  state  of  Alabama,  setting  forth  the  charter 
of  the  Alabama  &  Georgia  Manufacturing  Company  by  the  Legislature 
of  Alabama,  under  tlie  act  of  February  7,  1866,  and  averring  that  the 
complainant  therein,  the  Alabama  &  Grcorgia  Manufacturing  Company 
(the  appellant  here),  was  seised  and  possessed  of  the  property  de- 
scribed in  the  mortgage  to  Robinson  et  al.,  trustees.  It  avers  the  ex- 
ecution of  the  mortgage  by  it  on  January  18,  1884.  It  sets  forth  the 
proceedings  had  in  the  bill  filed  by  Robinson,  trustee,  against  the 
Alabama  &  Georgia  Manufacturing  Company  of  Georgia,  and  charges 
that  the  Alabama  corporation  was  not  made  a  party  to  the  Robinson 
bill,  and  avers  that  all  of  the  judicial  proceedings  in  Georgia  are  ab- 
solutely null  and  void  in  so  far  as  they  concg-n  or  affect  the  title  of  the 
complainants  to  the  lands  and  property  in  Alabama,  and  that  the  equity 
of  redemption  in  the  Alabama  property  has  not  been  cut  off  as  to  them. 
For  certain  purposes  set  out  in  the  bill,  certain  other  corporations  be- 
sides the  appellee  and  certain  individuals  are  made  defendants  therein. 
The  prayer  is  that  the  court  adjudge  and  decree  that  complainants  as 
mortgagors  are  entitled  to  redeem  the  mortgaged  property,  and  that 
the  equity  of  redemption  has  never  been  cut  off  by  any  of  the  said 
judicial  proceedings  had  in  the  Robinson  suit;   that  a  reference  to  a 
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master  be  had  to  ascertain  the  amount  of  the  debt,  and  take  account  of 
the  rents  and  profits  earned,  or  that  should  have  been  earned,  and  of 
all  waste,  damages,  and  conversions,  etc.,  and  for  such  relief  as  the 
nature  of  the  circumstances  of  the  case  may  require. 

To  this  bill,  filed  in  the  state  court  of  Alabama,  the  appellee,  joined 
by  the  other  corporations  made  respondents  therein,  filed  their  joint 
and  separate  answer,  demurrer,  pleas,  and  motion,  the  copy  of  which 
filed  papers,  as  shown  in  the  record,  without  the  exhibits,  covers  lo^ 
closely  printed  octavo  pages;  in  connection  with  which  we  note  in 
the  additional  brief  submitted  for  the  appellee  this  language :  "It  was 
absolutely  necessary  to  file  an  answer  in  the  Chambers  county  suit 
witliin  thirty  days  after  the  filing  of  said  bill  to  prevent  the  rendition 
of  a  decree  pro  confesso."  The  exact  date  of  the  filing  of  this  answer 
the  record  does  not  show.  On  June  loth  the  appellee  obtained  leave 
to  file  its  bill  in  this  case  against  the  appellants,  recounting  the  proceed- 
ings of  the  Robinson  suit,  and  praying  for  temporary  and  perpetual  in- 
junction against  the  defendants  restraining  the  prosecution  of  the  Ala- 
bama suit  or  of  any  other  similar  suit. 

On  the  same  day  the  judge  of  the  Circuit  Court  passed  an  order 
that  the  defendants  named  in  the  bill-  of  complaint  show  cause  on  the 
20th  of  June,  1901,  why  an  injunction  should  not  issue  as  prayed  for. 
The  record  does  not  show  that  service  was  made  on  the  Alabama  & 
Georgia  Manufacturing  Company  of  Alabama,  or  on  the  Huguley 
Manufacturing  Company  of  Alabama,  but  counsel  of  record  for  those 
companies  in  the  Alabama  suit,  who  were  individually  made  parties 
defendant,  acknowledged  service  for  themselves  individually,  and  the 
marshal  returned  that  he  had  served  subpoenas  on  W.  H.  Huguley  and 
W.  T.  Huguley  at  West  Point,  Ga.  On  June  21st  the  defendants  the 
Alabama  &  Georgia  Manufacturing  Company  and  the  Huguley  Manu- 
facturing Company,  averring  themselves  to  be  corporations  created  and 
organized  under  the  laws  of  Alabama,  and  suing  as  such  corporations 
of  Alabama,  and  their  solicitors,  filed  their  answer  to- the  rule  to  show 
cause  and  to  the  ancillary  bill.  It  submits  to  the  court  that  the  bill  is 
not  ancillary,  and  that  on  its  face  it  shows  that  the  court  is  without 
jurisdiction  to  entertain  it.  It  presents  in  various  forms  its  objections 
to  the  jurisdiction  of  the  court,  and  prays  that  the  bill  be  dismissed  for 
want  of  jurisdiction  of  the  persons  and  subject-matter  of  the  proceed- 
ing. On  October  8th  the  judge  granted  a  preliminary  injunction. 
The  complainant  filed  no  replication  to  the  answer  of  the  defendants, 
nor  were  exceptions  filed  to  the  sufficiency  of  the  defendant's  answer. 
A  motion  was  made  by  the  appellee  to  strike  the  answer,  but  ho  action 
of  the  court  was  had  thereon.  The  defendants  appear  to  have  stood 
on  their  objection  to  th^  jurisdiction  of  the  court,  supported  by  ex- 
hibits to  their  answer  and  by  the  face  of  the  record,  including  in  the 
record  the  proceedings  in  the  Robinson  suit.  The  final  decree  from 
which  this  appeal  is  taken,  passed  September  29,  1902,  recites  that, 
"this  cause  coming  on  further  to  be  heard,  it  is  submitted  upon  the 
bill  and  proceedings  in  this  cause,  ancillary  to  the  proceedings  in  the 
cause  lately  pending  in  this  court,  of  J.  J.  Robinson  as  trustee,  etc, 
V.  Alabama  &  Georgia  Manufacturing  Company  et  al.,  and  upon  the 
record  in  said  last-named  cause."     The  decree  grants  all  of  the  relief 
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prayed  for  in  the  bill.  The  substance  of  the  errors  assigned  is  that  the 
Circuit  Court  was  without  jurisdiction  to  try  the  case.  The  theory  of 
the  appellee  and  of  its  counsel  appears,  from  the  averments  of  the  bill 
and  die  briefs  and  oral  argument  submitted  on  its  behalf,  to  be  that  the 
Alabama  &  Georgia  Manufacturing  Company  was  one  corporation; 
that  it  was  created  under  and  by  virtue  of  the  laws  of  the  state  of 
Georgia;  that  it  was  the  only  necessary  mortgagor  party  defendant 
to  the  suit  by  the  trustee  to  foreclose  the  mortgage  on  the  property, 
situated  partly  in  Georgia  and  partly  in  Alabama,  constituting  the 
whole  of  the  property  owned  by  the  corporation  of  that  name,  and  fully 
covered  by  its  deed  of  trust;  that  the  Huguley  Manufacturing  Com- 
pany was  created  under  and  by  virtue  of  the  laws  of  the  state  of 
Georgia,  and  exists  only  as  a  corporation  of  that  state ;  and  that  both 
of  these  corporations  having  been  made  parties  defendant  to  the  Rob- 
inson suit,  wherein  all  the  substantial  issues  raised  and  presented  by 
the  appellant's  bill  of  complaint  filed  in  the  state  court  were,  or  could 
have  been,  exhaustively  investigated,  adjudged,  and  determined,  are 
concluded  by  the  decrees  passed  in  that  foreclosure  proceeding.  On 
the  other  hand,  the  contention  of  the  appellant  is  that  the  Alabama  & 
Georgia  Manufacturing  Company  of  Alabama  and  the  Alabama  & 
Georgia  Manufacturing  Company  of  Georgia  are  two  different  en- 
tities; that  the  latter  only  was  made  defendant  in  the  Robinson  suit, 
and  that  the  former  cannot  be  bound  by  that  suit  to  which  it  was 
not  a  party;  that  it  was  not  called  upon  by  the  proceedings  against 
the  Georgia  corporation  to  take  notice  thereof,  any  more  than  any 
other  stranger  to  that  proceeding  would  have  been  required  to  do.  It 
abundantly  appears  on  the  face  of  the  record  in  the  Robinson  suit  and 
in  this  suit  that,  in  order  to  carry  out  the  purposes  of  the  creation  of 
the  Alabama  &  Georgia  Manufacturing  Company,  it  was  originally 
necessary,  and  has  continued  to  be  important,  that  the  company  should 
control  and  use  the  water  of  the  Chattahoochee  river,  and  make  the 
same  available,  by  locks,  dams,  canals,  or  otherwise,  for  manufacturing 
purposes  generally,  requiring  therefor  the  grant  of  the  riparian  rights 
of  the  state  of  Alabama  and  of  the  state  of  Georgia  to  the  banks  and 
shores  and  bottom  of  that  river  at  the  point  where  their  manufacturing 
plant  is  located ;  that  it  could  not  take  possession  of  these,  nor  continue 
to  use  them,  without  the  express  authority  of  each  of  those  states; 
that  authority  could  be  conferred  by  the  creation  of  separate  corpora- 
tions of  the  same  name  and  composed  of  the  same  individuals  as 
stockholders  and  officers,  or  it  could  be  conferred  by  the  creation  of  a 
corporation  in  only  one  of  the  states,  and  the  express  statutory  li- 
cense in  the  other  state  authorizing  the  foreign  corporation  so  created 
to  exercise  in  the  second  state  the  same  powers  and  rights  which  had 
been  given  it  by  the  state  of  its  creation.  It  is  not  claimed  that  the 
last  course  indicated  was  either  taken  or  attempted  to  confer  on  the 
Alabama  &  Georgia  Manufacturing  Company  the  power  and  authority 
to  do  business  in  each  of  these  states  in  the  institution  and  operation 
of  its  manufacturing  enterprises.  It  is  substantially  and  sufficiently 
shown  that  the  first  course  suggested  was  adopted,  and  that  the  two 
companies,  acting  in  harmony,  conducted  their  manufacturing  enter- 
prises, and  by  the  corporate  name  of  the  Alabama  &  Georgia  Manu- 
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facturing  Company,  which  was  the  name  of  each,  executed  the  mort- 
gage which  was  the  basis  of  the  Robinson  foreclosure  proceedings. 

How  far  the  unity  of  action  in  the  prosecution  of  their  enterprises 
by  the  two  corporations  may  give  such  force  to  the  decrees  passed 
against  one  of  them  as  may  bind  the  other  corporation  in  the  matters 
affected  by  those  decrees  is  a  question  which  goes  to  the  merits  of 
the  controversy,  and  is  entirely  beyond  our  inquiry  into  the  jurisdiction 
of  the  Circuit  Court  to  entertain  this  bill.  Commencing,  perhaps,  with 
the  case  of  Bank  of  the  United  States  v.  Devereaux,  5  Cranch,  61,  88, 
3  L.  Ed.  38,  and  continuing  to  the  present,  the  character  of  duly  cre- 
ated corporate  bodies  as  parties  to  litigation  had  in  the  courts  of  the 
United  States  has  been  much  discussed.  In  latter  years  the  cases  have 
chiefly  arisen  in  connection  with  railroad  corporations,  but  the  doc- 
trines announced  apply  to  other  corporations  as  well,  and  especially 
when,  as  the  appellee  allege^  is  the  case  here,  the  property  and  business 
of  the  corporation  is  held  and  conducted  as  an  indivisible  whole,  lo- 
cated in  two  states,  and  the  operation  of  it  requires  authority  under  the 
legislation  of  the  respective  states.  A  considerable  number  of  cases 
are  fully  reviewed  by  the  Supreme  Court  in  its  opinion  in  St.  Louis  & 
San  Francisco  Railway  v.  James,  161  U.  S.  545,  16  Sup.  Ct.  621,  40 
L.  Ed.  802.  The  statement  of  the  result  of  that  review  is  applicable  to 
the  case  before  us.    It  is  as  follows: 

"There  is  an  Indisputable  legal  presumption  that  a  state  corporation,  when 
sued  or  suing  in  a  Circuit  Court  of  the  United  States,  is  composed  of  citizens 
of  the  state  which  created  it,  and  hence  such  a  corporation  is  itself  deemed  to 
come  within  that  provision  of  the  Constitution  of  the  United  States  which 
confers  Jurisdiction  upon  federal  courts  in  'controversies  between  citizens  of 
different  states.*  It  is  competent  for  a  railroad  corporation,  organized  under 
the  laws  of  one  state,  when  authorized  so  to  do  by  the  consent  of  the  state 
which  created  it,  to  accept  authority  from  another  state  to  extend  its  railroad 
into  such  state,  and  to  receive  a  grant  of  powers  to  own  and  control,  by  lease 
or  purchase,  railroads  therein,  and  to  subject  itself  to  such  rules  and  regiila- 
tlons  as  may  be  prescribed  by  the  second  state.  Such  legislation  on  the  part 
of  two  or  more  states  is  not,  in  the  absence  of  inhibitory  legislation  by  Con- 
gress, regarded  as  within  the  constitutional  prohibition  of  agreements  or  com- 
pacts between  states.  Such  corporation  may  be  treated  by  each  of  the  states 
whose  legislative  grants  they  accept  as  domestic  corporations.  The  presump- 
tion that  a  corporation  is  composed  of  the  citizens  of  the  state  which  created  it 
accompanied  such  corporation  where  it  does  business  in  another  state,  and  it 
may  sue  and  be  sued  in  the  federal  courts  in  such  other  states  as  a  citizen  of 
the  state  of  its  original  creation.  We  are  now  asked  to  extend  the  doctrine  of 
indisputable  citizenship  so  that  if  a  corporation  of  one  state,  indisputably 
taken,  for  the  purposes  of  federal  Jurisdiction,  to  be  composed  of  citizens  of 
such  state,  is  authorized  by  the  law  of  another  state  to  do  business  therein, 
and  to  be  endowed,  for  local  purposes,  with  all  the  powers  and  privileges  of 
a  domestic  corporation,  such  adopted  corporation  shall  be  deemed  to  be  com- 
posed of  citizens  of  the  second  state,  in  such  a  sense  as  to  confer  Jurisdiction 
on  the  federal  courts  at  the  suit  of  a  citizen  of  the  state  of  its  original  crea- 
tion. We  are  unwilling  to  sanction  such  an  extension  of  a  doctrine  whicb^ 
as  heretofore  established,  went  to  the  very  verge  of  Judicial  power." 

If,  as  the  above  language  of  the  Supreme  Court  seems  to  show,  it 
was  beyond  the  legislative  power  of  the  state  of  Alabama  to  so  combine 
the  corporation  it  created  with  a  corporation  of  Georgia  of  the  same 
name,  composed  of  the  same  individual  stockholders,  and  operated  by 
the  same  officers,  that  a  suit  in  a  federal  court  in  Georgia  against  the 
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Georgia  corporation  by  a  citizen  of  Alabama  should  become  a  suit 
against  the  Alabama  corporation,  and  have  binding  force  on  it  as  a 
party  thereto,  without  ousting  the  jurisdiction  of  the  court,  it  seems  to 
us  that,  for  a  stronger  reason,  it  must  be  beyond  the  power  of  the 
corporations  themselves,  by  any  system  of  conducting  their  business,  to 
cloflie  themselves  with  such  peculiar  citizenship.  To  borrow  the  lan- 
guage of  the  Supreme  Court,  "we  are  unwilling  to  sanction  such  an 
extension  of  a  doctrine  which,  as  heretofore  established,  went  to  the 
very  verge  of  judicial  power." 

As  the  appellants  could  not  have  been  parties  defendant  to  the 
Robinson  bill  without  ousting  the  jurisdiction  of  the  court,  and  that 
court  could  not  pass  a  decree  against  their  property  rights  in  Alabama, 
and  did  not  make  any  effectual  decree  conveying  title  out  of  them  (if 
it  could  have  done  so),  and  they  are  not  assignees  or  privy  in  estate  to 
the  defendants  in  that  bill,  and  claim  an  independent  source  of  title, 
the  cases  of  French  v.  Hay,  22  Wall.  250,  22  L.  Ed.  857,  Dietzsch  v. 
Huidekoper,  103  U.  S.  494,  26  L.  Ed.  497,  and  Root  v.  Woolworth, 
150  U.  S.  401,  14  Sup.  Ct.  136,  37  L.  Ed.  1 123,  on  which  appellee  relies, 
do  not  apply  here. 

It  follows  that  the  decree  of  the  Circuit  Court  should  be  reversed, 
and  the  cause  remanded  to  that  court,  with  direction  to  dismiss  the 
appellee's  bill,  without  prejudice  to  the  right  of  the  appellee  to  de- 
fend the  suit  against  it  in  the  state  court,  or  to  otherwise  maintain,  in 
any  court  of  competent  jurisdiction,  any  rights  which  it  may  have 
against  the  appellants.    And  it  is  so  ordered. 

PARDEE,  Circuit  Judge  (dissenting).  We  have  before  us  for  all 
purposes  the  entire  record  in  Robinson  v.  The  Alabama  &  Georgia 
Manufacturing  Company  and  the  Huguley  Manufacturing  Company 
et  al.  The  question  is  whether  or  no  the  bill  brought  by  the  Riverdale  • 
Cotton  Mills,  purchasers  under  decrees  in  Robinson  v.  The  Alabama  & 
Georgia  Manufacturing  Company  et  al.,  is  an  ancillary  and  supple- 
mental bill,  within  the  cognizance  and  jurisdiction  of  the  Circuit 
Court.  I  understand  my  Brethren  to  hold  it  to  be  an  original  bill, 
and,  because  of  the  citizenship  of  parties,  beyond  the  jurisdiction  of 
the  Circuit  Court. 

A  comprehensive  statement  of  the  facts  of  the  case  will  be  found, 
as  recited  by  the  Chief  Justice,  in  Huguley  Manufacturing  Company 
V.  Galeton  Cotton  Mills,  184  U.  S.  290,  22  Sup.  Ct.  452,  46  L.  Ed. 
546  et  seq.,  and  in  Re  Huguley  Manufacturing  Company  and  Alabama 
&  Georgia  Manufacturing  Company,  184  U.  S.  297  et  seq.,  22  Sup. 
Ct  455,  46  L.  Ed.  549.  If  more  details  and  facts  are  required  to 
properly  understand  the  matter  in  hand,  they  will  be  found  in  the 
opinions  of  Mr.  Justice  Lamar  and  Judge  Newman  in  Robinson  v. 
Alabama  &  Georgia  Manufacturing  Company  (C.  C.)  48  Fed.  12;  in 
the  elaborate  opinions  of  Judge  McCormick  in  Manufacturing  Co.  v. 
Robinson,  56  Fed.  690,  6  C.  C.  A.  79;  Id.,  72  Fed.  708,  19  C.  C.  A. 
152;  in  the  opinion  of  Judge  Newman  in  Robinson  v.  Manufacturing 
Co.  (C.  C.)  89  Fed.  218;  and  in  the  well-considered  opinion  of  Judge 
Shelby  in  Huguley  Manufacturing  Company  v.  Galeton  Cotton  Mills, 
94  Fed.  269,  36  C,  C.  A.  236— all  prepared  when  we  thought  we  were 
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dealing  with  substantial  rights  in  a  case  where  the  jurisdiction  is  af- 
firmatively shown  by  the  pleadings  and  admissions  of  the  parties. 

In  the  record  now  before  us  it  appears  that  the  owners,  promoters, 
and  stockholders  of  the  Alabama  &  Georgia  Manufacturing  Company, 
located  on  the  state  line  between  Georgia  and  Alabama,  saw  fit  to  pro- 
cure a  like  charter  of  incorporation  in  each  state,  with  the  same  cor- 
porators, the  same  stockholders,  to  own  and  manage  the  same  property. 
In  fact,  there  was  only  one  real  body,  although  it  was  chartered  in  two 
different  states ;  there  was  only  one  property,  although  it  was  located 
in  two  different  states;  there  was  only  one  business,  although  it  may 
have  been  carried  on  by  a  body  incorporated  in  both  states. 

It  is  contended  that,  because  the  Alabama  &  Georgia  Manufacturing 
Company  was  incorporated  in  the  state  of  Georgia  and  in  the  state  of 
Alabama,  there  were  two  distinct  and  separate  legal  entities — twins  in 
law  and  in  fact.  If  this  contention  be  sound,  then  the  fact  that  these 
twins  in  law  had  the  same  corporators,  the  same  stockholders,  the 
same  officers,  the  same  property,  and  the  same  business  requires  their 
assimilation  to  the  celebrated  Siamese  twins,  so  united  that  wherever 
one  was  the  other  was  necessarily  present,  and  requires  the  holding 
that  whatever  was  the  act  of  the  one  was  necessarily  the  act  of  the 
other.  And  it  also  seems  clear  that,  if  they  were  two  separate  legal 
entities,  in  regard  to  the  one  plant  and  the  one  property  and  the  one 
business,  each  was  the  full  agent  of  the  other,  and  each  was  bound  by 
the  other's  transactions.  Whenever  a  bale  of  cotton  was  bought  for 
the  cotton  mills  or  a  yard  of  cloth  was  sold  from  the  same,  whether 
transacted  by  the  Alabama  &  Georgia  Manufacturing  Company  of 
Alabama  or  the  Alabama  &  Georgia  Manufacturing  Company  of 
Georgia,  it  was  complete  and  binding  on  both;  and  also  when  the 
board  of  directors  of  both  these  corporations,  acting  for  and  in  the 
name  of  the  Alabama  &  Georgia  Manufacturing  Company  (wherever 
"  incorporated)  in  1883,  granted  the  mortgage,  which  was  the  subject  of 
foreclosure  in  the  main  suit  in  this  case,  without  specifying  which 
particular  corporation  was  acting,  each  corporation  was  privy  thereto, 
and  the  mortgage  then  executed  was  the  mortgage  of  both  "entities" 
and  binding  upon  both  "entities." 

When  thereafter,  in  1888,  a  bill  was  filed  against  said  corporation 
(without  naming  the  state  granting  the  charter)  in  the  superior  court 
of  Troup  county,  state  of  Georgia,  wherein  a  receiver  was  appointed 
and  contradictory  proceedings  had,  and  wherein  thereafter,  on  a  full 
hearing,  a  decree  was  rendered  directing  the  sale  of  all  the  property  of 
the  Alabama  &  Georgia  Manufacturing  Company  subject  to  the  mort- 
gage before  referred  to,  and  whereunder  a  sale  of  all  the  said  property 
subject  to  the  mortgage  aforesaid  was  made  to  the  Huguley  Manufac- 
turing Company,  that  proceeding  was  binding  upon  each  and  both  of 
the  said  alleged  "entities,"  and  thereafter  neither  of  them  had  any 
equity  of  redemption  or  other  pecuniary  interest  in  the  mortgaged 
property. 

In  the  original  suit  of  foreclosure  herein  the  Alabama  &  Georgia 
Manufacturing  Company  was  made  a  party,  with  the  allegation  that 
it  was  a  corporation  created  under  and  by  virtue  of  the  laws  of  the 
state  of  Georgia.     Whether  the  complainants  in  that  bill  knew  of  the 
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Alabama  charter  does  not  appear ;  but  it  does  appear  that  counsel  of 
the  highest  rank  at  the  Georgia  bar  entered  their  appearance  as  so- 
licitors for  the  Alabama  &  Georgia  Manufacturing  Company,  and 
thereafter,  in  an  answer  duly  filed,  confessed  as  follows :  "The  citizen- 
ship and  residence  of  all  the  parties  named  in  said  bill  are  admitted  as 
alleged." 

A  further  fact  appears  from  the  answer  filed  in  that  case,  that  the 
Alabama  &  Georgia  Manufacturing  Company  had  for  many  years 
ceased  to  do  business ;  that  all  the  business  that  formerly  was  owned 
and  carried  on  by  the  Alabama  &  Georgia  Manufacturing  Company 
was  owned  and  carried  on  by  the  Huguley  Manufacturing  Compajiy. 
As  to  the  Huguley  Manufacturing  Company,  there  is  an  averment  in 
the  original  bill  that  said  company  is  a  corporation  created  under  the 
laws  of  the  state  of  Georgia,  and  that  allegation  is  fully  admitted  in 
the  first  answer  filed. 

The  record  shows  that  a  Huguley  Manufacturing  Company  was  in- 
corporated under  the  laws  of  the  state  of  Alabama,  and  it  is  now  aver- 
red, and  is  probably  true,  that  the  said  Huguley  Manufacturing  Com- 
pany was  never  incorporated  in  Georgia.  The  case  against  it,  if  pre- 
sented on  the  theory  that  it  was  incorporated  in  both  states,  is  the 
same  as  that  against  the  Alabama  &  Georgia  Manufacturing  Com- 
pany, with  this  difference :  that  the  Huguley  Manufacturing  Company 
and  parties  claiming  thereunder  are  the  real  parties  in  interest,  and 
have  been  the  active,  persistent  defendants  in  tihis  long-pending  litiga- 
tion ;  and  the  record  shows  that  the  said  Huguley  Manufacturing  Com- 
pany, without  a  whisper  as  to  any  double  charter,  in  various  instances 
petitioned  for  relief,  was  granted  an  accounting  for  the  time  elapsing 
between  the  first  and  second  degrees,  and  actually  drew  therefrom  the 
proceeds. 

If,  as  the  record  now  shows,  the  Huguley  Manufacturing  Company 
was  never  incorporated  in  the  state  of  Georgia,  then  it  is  no  twin 
entity  (even  of  the  Siamese  variety),  and  in  this  litigation  it  occupies 
the  position  of  a  party  who  has  falsely  admitted  his  citizenship  for  the 
purpose  of  conferring  jurisdiction,  and  thereafter  losing  his  suit  has 
repudiated  the  same. 

However  this  may  be,  and  on  the  ground  that  both  of  these  legal 
"entities"  were  chartered  in  both  states,  then  it  is  clear  to  me  that  if  the 
Alabama  &  Georgia  Manufacturing  Company  chartered  in  Alabama, 
and  the  Huguley  Manufacturing  Company  chartered  in  Alabama,  are 
separate  "entities"  from  the  corporations  of  the  same  name  chartered 
in  the  state  of  Georgia,  then  they  should  be  held  to  be  joint  tenants, 
privies  in  estate,  and  both  fully  bound  by  the  proceedings  had  in  the 
foreclosure  suit.  Under  the  circumstances,  to  hold  otherwise,  and 
permit  the  relitigation  of  all  the  issues  in  the  case  in  another  court,  and 
before  another  tribunal,  is  to  not  only  rob  the  parties  who  have  litigated 
for  these  many  years  in  the  Circuit  Court  and  appellate  courts  of  all 
the  fruits  of  the  decrees  rendered,  but  remit  the  purchasers  of  the 
mortgaged  property,  who  have  relied  upon  solemn  decrees  of  the  Cir- 
cuit Court,  wherein  jurisdiction  was  apparent  of  record,  to  other  and 
foreign  tribunals,  to  relitigate  the  foreclosure  of  the  mortgage  granted 
62  C.C.A.— 20 
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by  this  alleged  hybrid,  and  probably  be  forced  into  another  accounting 
with  the  Huguley  Manufacturing  Company  of  the  business  and  trans- 
actions of  a  large  cotton  mill  and  plant  for  the  last  ten  years. 

I  do  not  say  this  would  be  a  travesty  on  the  administration  of  jus- 
tice, though  it  looks  much  like  it,  but  I  must  say  that,  tlirough  and  by 
the  result  now  reached  in  this  court,  we  judges,  to  say  nothing  of  the 
learned  justices  and  judges  of  the  Supreme  and  Circuit  Courts,  have 
spent  considerable  time  and  labor  in  wrestling  with  hypothetical  ques- 
tions in  a  moot  case,  when  we  really  thought  we  were  passing  upon 
substantial  issues  and  rights,  and  when  honesty  and  fair  dealing  re- 
quired the  Alabama  &  Georgia  Manufacturing  Company  and  the 
Huguley  Manufacturing  Company  and  their  counsel — ^unless  they  also 
were  tricked — to  make  full  disclosure  of  their  citizenship  and  status  as 
litigants. 

My  conclusions  in  this  case  can  be  shortly  stated  as  follows:  The 
Alabama  &  Georgia  Manufacturing  Company,  wherever  and  how  often 
incorporated,  has  no  interest  in  this  litigation,  and  is  not  a  necessary 
or  indispensable  party,  because  long  before  the  original  bill  was  filed  it 
had  parted  with  its  equity  of  redemption,  and  it  had  gone  out  of 
business  and  was  practically  defunct.  If,  however,  it  is  to  be  treated 
as  a  party  having  any  interest,  then,  as  it  was  chartered  in  both  Ala- 
bama and  Georgia,  the  two  legal  "entities"  resulting  were  joint  tenants 
and  privies  in  the  mill  property ;  and  in  all  the  litigation  carried  on  in 
the  main  case,  wherein  the  Georgia  corporation  appeared  and  litigated, 
the  Alabama  corporation  was  a  privy,  and  as  fully  bound  as  privies  can 
be  bound  in  any  decree. 

The  Huguley  Manufacturing  Company  was  in  fact  only  chartered 
in  Alabama,  and  on  its  appearance  and  its  pleadings  and  admission  in 
the  answer  to  the  first  bill  it  is  fully  and  conclusively  bound  by  the 
decrees  rendered  until  they  are  judicially  vacated  and  annulled.  The 
bill  filed  by  the  Riverdale  Cotton  Company  is,  if  definitions  are  worth 
anything,  an  ancillary  and  supplemental  bill,  within  the  jurisdiction 
ratione  materia  of  the  Circuit  Court  on  the  facts  stated  therein,  and 
within  that  court's  jurisdiction  ratione  personae,  through  the  prompt 
appearance  of  the  defendants  named  therein. 

I  have  not  thought  it  necessary  to  support  any  legal  proposition 
made  herein  with  citations  of  adjudged  cases,  as  those  made  seem  too 
plain  to  require  it,  nor  have  I  thought  it  necessary  to  review  the  cases 
cited  in  the  opinion  of  the  court,  as  I  consider  them  all  inappHcable 
to  the  real  questions  involved  herein.  Questions  of  jurisdiction  and 
of  the  corporate  entities  of  parties,  when  raised  in  limine,  should  and 
do  receive  careful  attention ;  but  the  principles  therein  involved  are  not 
at  all  applicable  in  determining  who  are  the  actual  parties  and  privies 
bound  in  a  concluded  litigation,  where  the  court  has  been  deceived  by 
false  allegations  and  fraudulent  admissions  into  passing  upon  the 
merits  involved. 

There  are  some  other  questions  raised  in  the  assignments  of  error, 
the  proper  determination  of  which  might  require  the  reversal  of  the 
decree  below,  and  a  remand  for  further  proceedings;  but,  as  my 
Brethren  insist  on  a  dismissal  of  the  bill  for  want  of  jurisdiction,  it  is 
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not  necessary  to  consider  them.  For  the  reason  here  given,  and  many 
others  that  could  be  given,  I  respectfully  dissent  from  both  the  opinion 
and  decree  of  tlie  majority  of  the  court. 

On  Petition  for  Rehearing. 

(February  9,  1904.) 

PER  CURIAM.    The  petition  for  rehearing  in  this  case  is  denied. 


(127  Fed.  509.) 

PCK)LER  V.  UNITED  STATES. 

(Circnlt  (Dourt  of  Appeals,  First  Circuit    January  21, 1901) 

No.  471. 

1;  Cbtkinal  Law—Practice  of  Federal  Courts— Sentence. 

The  rule  applied  that  federal  courts,  in  matters  of  proceeding  on  error, 
follow  the  rules  of  the  common  law,  without  regard  to  the  practice  of  the 
state  court& 

2.  Same— Making  and  Using  False  Pension  Voucher— Construction  of 
Statute. 

WhUe  Rev.  St.  §  4746,  as  amended  by  Act  July  7,  1808,  c.  578,  30  Stat 
718  [U.  S.  Comp.  St.  1901,  p.  3279],  expressly  covers  the  offense  of  making, 
or  aiding  or  assisting  to  make,  any  false  voucher  concerning  a  claim  for 
pension.  It  does  not  cover  the  offense  of  using  such  a  voucher,  which  comes 
within  the  terms  of  section  5438,  providing  that  it  shall  be  an  offense  if 
any  one  "makes,  uses  or  causes  to  be  made  or  used"  any  false  voucher  for 
the  purpose  of  obtaining  the  payment  of  a  false  claim  against  the  United 
States;  and  where,  as  is  permissible,  an  indictment  charges  defendant 
with  having  made  and  used  such  a  false  voucher,  it  is  sustainable  under 
the  latter  section,  and,  upon  a  general  verdict  of  guilty,  which  is  presumed 
to  find  true  everything  alleged,  the  punishment  prescribed  by  the  latter 
section  may  be  imposed. 

8.  iNDicTicENT— Duplicity. 

In  the  federal  courts,  duplicity  in  an  indictment  cannot  be  taken  ad- 
vantage of  on  either  a  general  demurrer,  or  a  motion  in, arrest  of  Judg- 
•    ment  , 

4.  Pensions— Procurement  bt   Fraud— Legal  Proceedings  against  Pen- 

sioner. 

The  "provision  of  Act  Dec.  21,  1893,  c.  3,  28  Stat.  18  [U.  S.  Comp.  St. 
1901.  p.  3270],  that  a  pension  "shall  be  deemed  and  held  by  all  officers  of 
the  United  States  to  be  a  vested  right  in  the  grantee,"  and  that  payment 
thereof  shall  not  be  withheld  or  suspended  until  the  Commissioner  of  Pen- 
sions, after  a  hearing,  shall  decide  to  annul  or  modify  the  decision  by 
which  it  was  granted,  applies  only  to  action  by  executive  officers,  and  does 
not  affect  the  right  of  the  United  States  to  proceed  through  the  courts, 
either  civilly  or  criminally. 

5.  Same— Proof  of  Granting — Department  Records. 

The  records  of.  the  Pension  Office  are  admissible  In  evidence,  equally 
with  the  certificate  issued,  to  prove  the  granting  of  a  pension. 

«.  Same— Indictment  fob  Making  and  Using  False  Voucher- Description 
OF  Certificate. 

In  an  indictment  charging  the  defendant  with  having  made  and  used 
a  voucher  to  obtain  payment  of  a  pension,  in  which  he  falsely  averred  that 

\  1.  Seo  Courts,  vol.  13,  Cent  Dig.  §  937. 


Digitized  by  VjOOQIC 


808  62  C.  C.  A.  REPORTS. 

he  was  the  Identical  person  named  in  a  pension  certificate,  it  is  not  neces- 
sary to  set  out  such  certificate  hy  its  tenor. 

7.  Indictment— Description  of  Oftense— Use  of  Participial  Form. 

An  Indictment  for  a  misdemeanor  is  not  had  because  it  uses  the  par- 
ticipial form,  as  by  charging  tliat  defendant  committed  the  ofl^ense  '*by 
then  and  tiiere  executing  and  presenting"  a  false  Toucher  to  obtain  pay- 
ment of  a  pension. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Maine. 

David  D.  Stewart,  for  plaintiff  in  error. 
Isaac  W.  Dyer,  U.  S.  Atty. 

Before  COLT  and  PUTNAM,  Circuit  Tudgfes,  and  ALDRICH. 
District  Judge. 

PUTNAM,  Circuit  Judge.  Daniel  H.  Pooler  was  indicted,  convict- 
ed, and  sentenced  in  and  by  the  District  Court  for  the  District  of  Maine, 
and  thereupon  took  out  this  writ  of  error.  The  record  contains  a 
demurrer  to  the  indictment,  which  is  general;  a  motion  in  arrest  of 
judgment,  which  is  general,  except  that  it  specifies  that  the  alleged 
pension  certificate  hereafter  referred  to  was  not  set  out  in  haec 
verba.  There  is  also  a  bill  of  exceptions,  which  apparently  raises 
three  distinct  propositions.  The  assignment  of  errors  also  objects 
that  the  court  passed  sentence  on  Pooler  prior  to  the  disposition  of  the 
proceedings  against  him  by  this  court.  Except  in  these  particulars, 
the  record  is  very  general ;  and  the  brief  for  the  plaintiff  in  error  .doc's 
not  quite  comply  with  our  rule  24  (90  Fed.  Ixiii,  31  C.  C.  A.  Ixiii), 
which  requires  that  it  should  open  with  a  concise  abstract  of  the  case, 
''presenting  succinctly  the  questions  involved  in  the  manner  in  which 
they  are  raised,"  with,  next  in  order,  "a  specification  of  the  errors  re- 
lied on,"  setting  out  "separately  and  particularly  each  error  asserted." 
Notwithstanding  this,  we  think  we  have  apprehended  the  precise  points 
intended  by  the  plaintiff  in  error. 

We  will  first  lay  aside  the  proposition  denying  the  duty  of  the  Dis- 
trict. Court  to  pass  sentence  pending  a  writ  of  error,  or  an  application 
therefor.  While  the  necessity  of  doing  this  may  well  be  considered  as 
subject  to  the  grave  objections  stated  by  the  learned  counsel  for  the 
plaintiff  in  error,  yet  the  practice  in  the  federal  courts  in  this  respect 
is  that  of  the  common  law,  and  has  been  uniform  since  the  first  federal 
judiciary  act  was  passed.  It  cannot  now  be  questioned.  Indeed,  it 
may  well  be  doubted  whether,  in  view  of  article  7  of  the  amendments  to 
the  Constitution,  prohibiting  the  re-examination  of  facts  tried  by  a 
jury  "otherwise  than  according  to  the  rules  of  the  common  law," 
even  Congress  has  power,  in  this  respect,  to  make  any  radical  change. 
It  is  settled,  by  so  long  a  line  of  authorities  that  it  would  be  superfluous 
to  refer  to  them,  that  in  this  particular  the  federal  courts  proceed  ac- 
cording to  the  common  law,  in  the  sense  in  which  the  expression  is 
used  in  this  amendment  to  the  Constitution,  and  give  no  consideration 
to  any  local  practice  of  the  courts  of  the  state  of  Alaine  or  of  any  other 
state. 


Digitized  by  VjOOQ IC 


POOLER   V.  UNITED   STATES. 


309 


On  searching  through  the  record,  including  the  demurrer,  the  motion 
in  arrest  of  judgment,  and  the  bill  of  exceptions,  and  also  the  briefs  of 
counsel,  the  main  propositions  which  we  understand  are  in  issue  are  as 
follows : 

(i)  That  the  records  of  the  Pension  Office,  or  a  copy  thereof,  were 
exhibited  in  evidence  in  lieu  of  the  alleged  pension  certificate. 

(2)  That  the  conviction  was  under  section  5438  of  the  Revised  Stat- 
utes [U.  S.  Comp.  St.  1901,  p.  3674],  which,  so  far  as  the  offense  al- 
leged is  concerned,  is  claimed  to  have  been  repealed  by  the  act  of  July 
7,  1898,  c.  578,  30  Stat.  718  [U.  S.  Comp.  St.  1901,  p.  3279]. 

(3)  That  there  is  neither  allegation  nor  proof  that  prior  to  the  indict- 
ment there  had  been  any  proceedings  in  accordance  with  the  require- 
ments of  the  act  of  December  21,  1S93,  c.  3,  28  Stat.  18  [U.  S.  Comp. 
St.  1901,  p.  3270],  which  we  will  refer  to  more  particularly  hereafter. 

(4)  That  the  alleged  pension  certificate  referred  to  in  the  count 
which  we  will  soon  quote  should  have  been  set  out  by  its  tenor. 

The  indictment  contains  four. counts.  It  is  stated  by  counsel  that 
counts  I  and  3  were  abandoned,  and  that  the  United  States  proceeded 
only  on  counts  2  and  4.  We  find  nothing  in  the  record  supporting 
these  propositions,  and,  as  the  demurrer  was  to  the  entire  indictment, 
the  motion  in  arrest  of  judgment  was  also  to  the  entire  indictment, 
and  the  sentence  was  a  general  one,  not  beyond  what  was  permissible 
in  case  of  a  conviction  on  a  single  count,  it  will  be  sufficient  if  it  is 
established  that  any  count  meets  all  the  objections  raised  by  the  plain- 
tiff in  error.  We  are  satisfied  that  the  second  count  does,  and  there- 
fore we  herewith  insert  it  at  length : 

**2.  And  the  grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  said  Daniel  H.  Pooler,  on  the  fourth  day  of  December,  in  the 
year  of  our  Lord  nineteen  hundred  and  one,  at  Augusta,  In  the  said  District 
of  Maine,  for  the  purpose  then  and  there  of  obtaining  and  aiding  to  obtain  the 
payment  of  a  claim  upon  and  against  the  government  of  the  United  States  by 
an  officer  in  the  civil  service  of  the  said  United  States,  to  wit,  by  the  then 
pension  agent  at  Augusta,  aforesaid,  then  and  there  authorized  by  law  to  re- 
ceive and  pay  the  same  as  by  law  directed,  to  wit,  a  claim  for  an  inv$ilid  pen- 
sion, and  which  pension  he,  the  said  Daniel  H.  Pooler,  then  and  there  claimed 
to  be  due  him  under  i)ension  certificate  numbered  eight  hundred  forty- 
three  thousand  six  hundred  and  one  (843,601)  as  the  identical  person  named 
therein,  to  wit,  as  Daniel  R.  Hodsdon,  who  served  in  Company  D,  Fifth  Regi- 
ment Maine  Volunteers,  in  the  War  of  the  Rebellion,  and  which  said  claim 
was  then  and  there  false,  fictitious  and  fraudulent,  as  he,  the  said  Daniel  H. 
Pooler,  then  and  there  well  knew,  In  this,  that  in  said  claim  the  said  Daniel 
H.  Pooler  averred  that  he  was  the  identical  person  named  in  pension  certificate 
numbered  eight  hundred  forty-three  thousand  six  hundred  and  one  (843,601), 
dated  the  twenty-eighth  day  of  January,  in  the  year  of  our  Lord  eighteen  him- 
dred  and  ninety-three,  who  served  in  Company  D,  Fifth  Regiment,  Maine  Vol- 
imteers,  when  in  truth  and  in  fact  he  was  not  the  identical  person  named  in 
the  pension  certificate  as  aforesaid,  who  served  in  Company  D,  as  aforesaid, 
in  his  own  name  or  In  the  name  of  Daniel  R.  Uodsdon,  as  he,  the  said  Daniel 
H.  Pooler,  at  the  time  of  making  said  claim,  then  and  there  well  knew — did 
make  and  use  and  cause  to  be  made  and  used  a  certain  false  voucher  In  the 
words  and  figures  following,  to  wit : — 

A  INVALID  A 

Be  it  known,  That  I,  Daniel  R.  Hodsdon,  do  solemnly  swear  that  I  am  the 
identical  person  named  in  pension  certificate  No.  843,(101,  dated  28  day  of  Jany, 
1893,  now  In  my  possession ;   that  I  served  in  Company  D,  5''  Regiment,  Me. 
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Volunteers ;  that  my  name  Is  Inscribed  on  the  rolls  of  the  Angnsta  Agency,  at 
the  rate  of  12  dollars  per  month. 

That  I  have  not  been  employed  or  paid  In  the  Army,  Navy,  or  Marine  Service 
of  the  United  States  from  (1)  4  day  of  Sept,  1901,  to  the  present  time;  that 
I  am  entitled  to  the  pension  described  in  this  voucher ;  that  I  have  not  forfeited 
my  right  title,  or  interest  therein ;  and  that  my  present  post-office  address  is 
W.  Palmyra,  Ck)unty  of  Somerset,  State  of  Maine. 

DANIEL  R.  HODSDON. 
(Pensioner's  signature.) 
(Signature  must  be  written  letter  for  letter 
aa  it  is  written  In  tlie  penaion  certificate.) 
(If  pensioner  signs  by  mark, 
two  witnesses  who  can  write.) 
Flora  E.  Fbench. 

Officer  must  mmke  the  oontemte  of  the  affidAwit  fully  known  to  tl&e 
pensioner  before  sisnins  or  swearins* 

The  pension  oertiflomte  n&nst  be  exhibited  to  the  masiatrate  when 
this  Toneher  is  exeonted* 

State  of  Maine, 

County  or  Somerset,  ss. 
Subscribed  and  sworn  to  before  me  this  4th  day  of  Dec.  1901,  and  I  certify 
that  the  pensioner,  above  named,  has  this  day  exhibited  to  me  his  pension  cer- 
tificate, above  described,  and  was  fully  identified  as  the  pensioner  named 
therein,  and  that  he  signed  the  following  duplicate  receipts  in  my  presence 

(Magistrate's  signature)     T.  F.  French. 

(Official  character)  4.  a  P.  Bi. 

(P.  O.  address)  W.  Palmyra,  Maine. 

(The  magistrate  must  certify  to 
any  erasures  or  alterations.) 

The  pensioner  will  sicn  these  reeeipts  in  the  presence  of  the  mnsi*- 
trate. 
^6  Dec.  4,  1901. 

Received  of  Seldon  Connor,  TJ,  8.  PenMon  Agent  at  Augusta,  Me,,  Thirty- 
six  loo  dollars  by  check  No.  401,613,  dated  Dec.  9,  1901,  being  for  3  months* 
and  days*  pension  due  me  on  pension  certificate  from  the  4  day  of  Sept., 
1901,  to  the  4  day  of  Dec.,  1901,  for  which  I  have  signed  duplicate  receipts. 

Daniel  R.  Hodsdon. 

(Witness  who  can  write.)  (Sign  name  as  above.) 

Flora  E.  French. 

In  the  left-hand  margin  is  written  the  following 

Assistant  Treasurer, 

Boston,  Mass. 
Cher  is  worthless  if  executed  prior  to  the  last  date  specified  In  the  receipt 
Original. 


In  the  right-hand  margin  is  written  the  following:    This  voucher  is  worth- 
less If  executed  prior  to  the  last  date  specified  in  the 


which  then  and  there  contained  a  fraudulent  and  fictitious  statement,  as  he, 
the  said  Daniel  H.  Pooler,  then  and  there  well  k'new,  in  this,  that  in  said 
voucher  said  Daniel  H.  Pooler  averred  that  he  was  the  identical  person  named 
in  pension  certificate  numbered  eight  hundred  forty-three  thousand  six  hundred 
and  one  (843,601),  dated  the  twenty-eighth  day  of  January,  In  the  year  of  our 
Lord  eighteen  hundred  and  ninety-three,  who  served  In  CJompany  D,  Fifth 
Regiment,  Maine  Volunteers,  when  In  truth  and  In  fact,  he  was  not  the  iden- 
tical person  named  in  the  pension  certificate  as  aforesaid.  In  his  own  name 
or  In  the  name  of  Daniel  R.  Hodsdon,  as  he,  the  said  Daniel  H.  Pooler,  at  the 
time  of  making  said  claim,  then  and  there  knew,  against  the  peace  and  dignity 
of  the  said  United  States  and  contrary  to  the  form  of  the  statute  of  the  said 
United  States  in  such  case  made  and  provided." 
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The  main  contention  seems  to  be  the  proposition  we  have  numbered 
2,  to  the  effect  that  a  conviction  under  section  5438  of  the  Revised  Stat- 
utes [U.  S.  Comp.  St  1901,  p.  3674]  cannot  be  maintained.  Various 
statements  were  made  by  the  parties  with  reference  to  proceedings  in 
the  District  Court,  indicating  tfiat  the  court  and  the  United  States  had 
in  view  only  that  section;  but  ordinarily  this  would  not  be  of  great 
consequence,  if  the  indictment  is  sustainable  under  any  provision  of 
law  other  than  that  section.  In  that  event,  there  would  not  ordinarily 
be  a  reversal,  or,  if  there  were  a  reversal,  it  would  be  simply  for  the 
purpose  of  imposing  the  proper  sentence  called  for  by  the  indictment. 
It  is  not  necessary,  however,  to  search  through  the  record  with  the  view 
of  establishing  tfie  proposition  that  the  proceedings  of  the  District 
Court  were  under  section  5438,  because  the  sentence  imposed  cannot 
be  otherwise  sustained.  But,  as  we  have  said,  we  regard  the  second 
count  as  good  under  that  provision  of  the  Revised  Statutes. 

The  proposition  of  the  plaintiff  in  error  is  that,  so  far  as  the  offense 
covered  by  the  indictment  is  concerned,  section  5438  has  been,  by  the 
force  of  implication,  repealed  by  the  act  of  July  7,  1898,  c.  578,  30 
Stat.  718  [tJ.  S.  Comp.  St.  1901,  p.  3279].  This  act  is  expressed  to 
be  amendatory  of  section  4746  of  the  Revised  Statutes.  The  penalty 
which  the  court  imposed  was  authorized  by  section  5438,  namely, 
imprisonment  at  hard  labor  for  one  year,  while  the  act  of  1898  does  not 
provide  for  hard  labor,  and  also  permits  imprisonment  for  a  nominal 
period  of  even  a  day.  Therefore  it  is  too  evident  to  need  discussion 
that,  so  far  as  tlie  same  offense  is  specified  by  each  of  the  two  statutes, 
Congress  in  1898  enacted  leniency,  so  that  the  later  statute  necessarily 
to  that  extent  takes  the  place  of  the  earlier.  Therefore  the  question 
is  whether  the  subject-matter  of  the  count  which  we  have  extracted  is 
covered  by  the  act  of  1898. 

The  history  of  this  legislation  prior  to  the  act  of  1898  is  explained 
in  Edgington  v.  United  States,  164  U.  S.  361,  17  Sup.  Ct.  72,  41  L. 
Ed.  467.  Not  only  on  the  face  of  section  4746,  was  it  a  very  narrow 
statute,  but  as  construed  in  Edgington  v.  United  States,  at  page  363, 
164  U.  S.,  at  page  72,  17  Sup.  Ct.,  41  L.  Ed.  467,  it  was  so  limited  that 
it  was  applicable  only  to  the  offense  of  procuring  another  person  to 
commit  a  crime.  The  amendment  of  1898  is  plainly  of  a  very  special 
character,  as  will  appear  when  we  come  to  examine  it ;  so  that  it  and 
section  5438  cannot  be  said  to  cover,  "in  whole  or  in  part,  the  same 
matter,"  as  said  in  United  States  v.  Greathouse,  166  U.  S.  601,  605, 
17  Sup.  Ct.  701,  41  L.  Ed.  1 130.  Therefore,  even  if,  as  there  re- 
affirmed, repeals  by  implication  were  not  favored,  there  would  be  no 
ground  for  maintaining  that  the  newer  statute  could  be  regarded  as  a 
code  covering  the  same  ground  as  ther  older. 

Starting,  however,  with  the  explanation  of  section  4746  made  in 
Edgington  v.  United  States,  to  the  effect  that  it  was  applicable  only 
to  the  offense  of  procuring  another  person  to  commit  a  crime,  which 
class  of  offenses  is  clearly  not  in  the  contemplation  of  the  count  which 
we  have  extracted,  it  will  be  found  that  the  amendatory  act  of  1898 
broadens  out  in  that  respect  only  to  a  very  limited  extent.  Some 
minor  amendments  appear  in  the  latter  part  of  it,  with  reference  to 
the  Secretary  of  the  Interior,  and  broadening  out  with  regard  to 
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powers  of  attorney  and  certificates  of  acknowledgment.  This  act  also 
enlarges  the  maximum  term  of  imprisonment  from  three  years  to  five 
years,  but  prohibits  imposing  both  a  fine  and  imprisonment.  All  these 
amendments,  however,  are  plainly  irrelevant.  The  only  amendments 
requiring  consideration  are  fovmd  in  the  opening  portion  of  the  act 
of  1898,  which  reads  as  follows :  ''Every  person  who  knowingly  or 
wilfully  makes  or  aids,  or  assists  in  the  making,  or  in  any  wise  pro- 
cures the  making  or  presentation  of  any  false  or  fraudulent  affidavit,, 
declaration,  certificate,  voucher,  or  paper  or  writing  purporting  to  be 
such,"  and  so  forth.  The  words  "declaration,"  "certificate,"  "voucher,"' 
"or  paper  or  writing  purporting  to  be  such,"  are  new,  but  need  not  be 
discussed  in  the  present  case.  The  words  "makes  or  aids,  or  assists 
in  the  making,  or"  are  also  new.  These  so  far  depart  from  the  purpose 
of  section  4746,  as  described  in  Edgington  v.  United  States,  that  they 
do  not  relate  to  the  procuring  of  a  crime  by  another  person ;  and  they 
impose  a  penalty  directly  on  the  individual  who  himself  prepares  the 
false  or  fraudulent  paper,  or  assists  therein.  Therefore,  if  the  count 
which  we  have  extracted  related  only  to  the  making  of  the  fraudulent 
voucher  which  it  covers,  this  judgment  would  necessarily  be  reversed 
for  the  reasons  we  have  stated,  and  the  case  go  back  for  the  imposition 
of  a  proper  penalty  under  the  act  of  1898.  But  while  the  covmt  covers 
that  offense,  it  is  not  limited  to  it. 

It  is  necessary  on  this  proposition  to  be  careful  to  distinguish  the 
statutes  in  question  from  each  other.  The  mind  of  makers  of  statutes 
against  forgery  and  counterfeiting  were  drawn  originally  to  persons 
who  pass  forged  bills  or  counterfeit  coins;  but,  in  the  progress  of 
legislation,  in  order  to  strike  at  the  root  of  the  evil,  penalties  were  im- 
posed on  those  who  make  forged  bills  or  counterfeit  coins,  although 
they  may  have  had  no  intention  of  uttering  the  same,  but  merely  of 
delivering  them  as  merchandise  in  gross  amounts  to  persons  who  did 
intend  to  utter.  The  forger  or  counterfeiter  who  merely  forges  a 
circulating  note  or  makes  a  counterfeit  coin  commits  an  offense  en- 
tirely distinct  from  one  who  utters  either,  or  who  makes  and  utters. 
Therefore,  while  the  second  count  charges  the  plaintiff  in  error  with 
both  making  and  using  the  fraudulent  voucher,  yet  he  stands  with  per- 
sons concerned  in  circulating  forged  notes  or  counterfeit  coins,  in  a 
distinct  class  from  one  who  merely  makes.  Consequently,  while  he 
might,  perhaps,  have  been  described  simply  as  a  maker,  and  thus  have 
been  indicted  under  the  act  of  1898,  yet,  inasmuch  as  he  is  indicted  as 
a  user  as  well  as  a  maker,  that  act  does  not  bar  a  proceeding  against 
him  under  section  5438,  which  covers  one  who  "makes,  uses,  or  causes 
to  be  made  or  used."  With  whatever  else  this  count  charges,  it  does 
charge  that  the  plaintiff  in  erfor  did  use  an  alleged  false  voucher,  so 
that,  so  far  as  the  specific  word  "use"  is  concerned,  the  indictment  can 
be  sustained  under  section  5438  of  the  Revised  Statutes,  but  cannot  be 
under  the  act  of  1898. 

According  to  a  method  of  criminal  pleading  which  is  much  in  prac- 
tice, the  charp^e  that  the  plaintiff  in  error  did  both  make  and  use  does 
not  involve  duplicity.  This  has  been  applied  to  some  extent  even  in 
capital  cases.  Anderson  v.  United  States,  170  U.  S.  481,  18  Sup.  Ct. 
689,  42  L.  Ed.  1 1 16.    Even  if,  under  the  peculiar  condition  of  the 
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statutes  by  which  the  person  making  is  chargeable  under  the  act  of 
1898,  while  the  person  using  is  chargeable  under  section  5438  of  the 
Revised  Statutes,  this  count  could  be  objected  to  as  multifarious  and 
involving  duplicity,  yet,  according  to  the  settled  practice  of  the  federal 
courts,  this  fact  could  n6t  be  taken  advantage  of  on  either  a  general 
demurrer  or  a  motion  in  arrest  of  judgment.  The  cases  on  this  point 
are  so  numerous  that  it  is  hardly  necessary  tq  cite  them,  but  we  will 
refer  to  Connors  v.  United  States,  158  U.  S.  408,  411,  15  Sup.  Ct.  951, 
39  L.  Ed.  1033.  Also,  as  there  stated,  such  an  objection  may  be  met 
at  any  stage  of  pleadings  by  section  1025  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  p.  720].  Therefore,  as,  according  to  the  set- 
tled rules  of  the  federal  courts,  a  general  verdict  of  guilty  is  presumed 
to  find  to  be  true  everything  alleged  in  an  indictment,  and  in  each  of  its 
counts,  no  objection  can  be  maintained  by  reason  of  any  of  the  proposi- 
tions made  to  us,  arising  out  of  the  fact  that  the  sentence  imposed  in 
this  case  was  under  section  5438. 

Another  statutory  objection  is  made  by  the  plaintiff  in  error.  He 
calls  our  attention  to  the  following  provision  of  the  act  approved  on 
December  21,  1893,  c.  3,  28  Stat.  18  [U.  S.  Comp.  St.  1901,  p.  3270]  r 

"That  any  pension  heretofore,  or  that  may  hereafter  be  granted  to  any  ap- 
plicant therefor  under  any  law  of  the  United  States  authorizing  the  granting 
and  payment  of  pensions,  on  application  made  and  adjudicated  upon,  shall  be 
deemed  and  held  by  all  officers  of  the  United  States  to  be  a  vested  right  In  the 
grantee  to  that  extent  that  payment  thereof  shall  not  be  withheld  or  sus- 
pendefd  until,  after  due  notice  to  the  grantee  of  not  less  than  thirty  days,  the 
Commissioner  of  Pensions,  after  hearing  all  the  eyidence,  shall  decide  to  annul, 
vacate,  modify,  or  set  aside  the  decision  upon  which  such  x>ension  was  granted. 
Such  notice  to  grantee  must  contain  a  full  and  true  statement  of  any  charges 
or  allegations  upon  which  such  decision  granting  such  pension  shaU  be  sought 
to  be  in  any  manner  disturbed  or  modified." 

The  plaintiff  in  error  maintains  that  this  statute  gave  him  a  vested 
right  in  the  pension  to  which  the  indictment  in  this  case  relates,  of 
so  fixed  and  specific  a  character  that  all  proceedings  against  him  in 
reference  thereto,  whether  on  the  criminal  or  civil  side  of  the  judicial 
courts  of  the  United  States,  are  barred  until  action  has  been  taken 
by  the  Commissioner  of  Pensions  as  provided  therein.  So  far  as  this 
indictment  is  concerned,  it  would  be  a  sufficient  answer  that  it  does  not 
allege  that  any  pension  was  fraudulently  obtained,  and  that  it  is  to 
be  construed  as  alleging  only  that  Pooler,  the  plaintiff  in  error,  fraud- 
ulently represented  himself  to  be  the  identical  person — that  is  to  say, 
one  Hodsdon — named  in  the  pension  certificate  referred  to.  But  as 
the  point  is  made  both  on  this  writ  of  error,  and  also  on  a  writ  of  error 
now  pending  before  us,  asking  a  reversal  of  the  judgment  in  a  civil 
suit  between  the  same  parties,  we  may  as  well  dispose  of  it  here. 

This  legislation  is  found  in  the  body  of  an  act,  the  general  purpose 
of  which  was  to  supply  urgent  deficiencies  in  appropriations;  and, 
therefore,  like  much  legislation  tacked  to  statutes  of  that  character, 
it  is  crude.  Its  letter,  in  some  respects,  sustains  the  position  taken 
by  the  plaintiff  in  error.  On  the  one  hand,  notwithstanding  the  method 
of  its  enactment,  the  court  is  bound  to  give  effect  to  its  provisions  so 
far  as  they  are  clear,  and,  on  the  other  hand,  notwithstanding  the 
mere  letter,  it  must  give  effect  to  what  was  the  legislative  intent  as 
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gathered  from  the  statute  and  from  the  surrounding  circumstances, 
especially  if  the  latter  are  of  a  general  and  positive  character.  Look- 
ing, therefore,  at  the  statute  from  the  usual  point  of  view  from  which 
legislation  is  construed,  we  are  of  the  opinion  that  the  position  of  the 
plaintiff  in  erroi*  in  reference  thereto  cannot  be  sustained. 

If  construed  as  claimed  by  him,  it  would  prohibit  the  Attorney 
General  and  all  his  assistants,  including  the  attorney  of  the  United 
States  for  any  district,  from  commencing  or  prosecuting  any  suit  of 
any  kind  which  questioned  the  just  right  of  the  person  to  whom  a  pen- 
sion has  been  awarded,  until  there  had  been  action  by  the  Commissioner 
of  Pensions,  after  notice  of  hearing.  Not  only  would  this  construction 
prohibit  any  department  from  moving  in  the  courts  to  question  the 
pension,  but  it  would  prohibit  any  recovery  of  payments  made  to  the 
pensioner  prior  to  the  action  of  the  Commissioner,  no  matter  how 
gross  the  fraud.  What  is  more  serious,  it  would  give  the  Commis- 
sioner primarily  absolute  and  exclusive  jurisdiction  over  all  questions 
of  the  validity  of  pensions,  and  would,  in  some  cases  temporarily,  and 
in  others  permanently,  bar  the  United  States  from  availing  tliemselves 
of  the  common  remedy  for  canceling  fraudulent  transactions  to  which 
all  their  citizens  are  entitled.  It  would  at  the  outset,  and  in  some  cases 
absolutely  and  always,  shut  them  out  from  their  own  judicial  tribunals 
with  reference  to  all  substantial  questions  as  to  the  validity  of  pensions, 
and  from  all  the  judicial  appliances  for  ascertaining  the  truth  and  en- 
forcing rights,  and  remit  them,  as  well  as  the  pensioner  himself,  to 
the  Commissioner  of  Pensions,  with  no  adequate  facilities  for  either. 
The  punishment  for  every  fraud,  no  matter  how  gross,  under  any  form 
of  criminal  proceedings,  would  thus  be  postponed,  and  perhapS  effec- 
tually barred. 

Such  a  construction,  of  course,  is  unendurable,  and  not  to  be  ac- 
cepted unless  compulsory.  That  it  need  not  be  accepted  is  quite  plain 
from  the  history  of  the  statute  as  shown  in  Lochren  v.  Long,  6  App. 
D.  C.  486.  That  this  legislation  grew  out  of  the  case  of  the  pension 
of  Judge  Charles  D.  Long,  and  the  action  of  the  Commissioner  of  Pen- 
sions in  reference  thereto,  is  quite  apparent.  However  that  may  be, 
it  is  plain,  from  Lochren  v.  Long,  that  the  Pension  Office  had,  previ- 
ous to  the  act  in  question,  exercised  the  power  and  practice  of  vacating 
pensions,  and  especially  of  modifying  them.  Thereupon,  notwith- 
standing the  crude  phraseology  of  this  statute,  by  which  its  mere  letter 
carries  it  beyond  any  reasonable  purpose,  it  has  its  place  in  the  general 
legislation  about  pensions,  and  is  fully  satisfied  by  holding  that  it  ai>- 
plies  only  to  executive  officers,  including  especially  the  Commissioner 
of  Pensions.  In  this  view,  the  Court  of  Appeals  for  the  District  of 
Columbia  said  in  Lochren  v.  Long,  page  511 : 

"Presumably  to  meet  complaints  prevalent  concerning  the  action  of  the  Pen- 
sion Office  in  suspending  and  reducing  pensions,  the  following  provision  was 
inserted  in  the  appropriation  act  of  December  21,  1893," 

The  court  then  cited  the  legislation  in  question.  The  opinion  con- 
tinued, at  page  512: 

"In  this  statute,  for  the  first  time,  the  pension  is  recognized  as  a  vested 
right  and  then  to  an  extent  only  that  prevents  its  sunuuary  suspension  or 
abrogation." 
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Thus,  by  the  words  "only"  and  "summary,"  the  court  limited  th^ 
force  of  the  statute  to  the  proceedings  in  the  Pension  Office.  While, 
perhaps,  it  could  not  be  limited  merely  to  the  officials  of  the  Pension 
Office,  and  while,  perhaps,  the  court  did  not  quite  mean  that,  yet  these 
extracts  from  its  opinion,  including  especially  what  was  said  about 
meeting  complaints  concerning  the  action  of  the  Pension  Office,  and 
the  words  "only"  and  "sunmiary,"  put  it  beyond  question  that  the  court 
regarded  this  legislation  as  restricted  to  the  acts  of  executive  officers 
of  the  character  referred  to  in  the  citations  we  have  made.  It  is  true 
that  the  expressions  cited  are  only  dicta,  but  they  undoubtedly  reflect 
the  individual  opinions  of  the  eminent  justices  who  united  in  the  de- 
cision ;  and  they  receive  our  concurrence,  as  stating  a  construction  of 
this  legislation  which  we  are  at  liberty  to  accept  for  the  purpose  of 
avoiding  the  violent  conclusions  and  the  most  exceptional  results  which 
would  otherwise  follow. 

Only  one  other  statutory  question  comes  before  us,  and  that  is  in- 
volved in  the  first  of  the  main  propositions  which  we  have  said  are 
in  issue.  The  bill  of  exceptions  states  that  the  United  States  put  in 
evidence,  in  lieu  of  the  original  pension  certificate,  "certain  records  re- 
lating to  the  same,"  which  records,  it  further  states,  were  to  be  copied 
as  a  part  of  the  case.  We  do  not  find  them  in  the  transcript  before  us ; 
but  this  is  apparently  of  no  consequence,  as  the  only  point  seems  to  be 
that  anything  offered  in  lieu  of  the  certificate  was  of  a  secondary  char- 
acter, and  so  not  admissible. 

We  pass  by  the  fact  that  the  pension  certificate  is  referred  to  in  the 
statutes  only  incidentally,  and  is  in  its  nature  incidental,  while  the 
records  of  the  Pension  (Dffice,  like  other  records  of  the  great  executive 
departments,  are  fundamental,  contemplated  by  law,  and  positively 
required  by  the  regulations  established  under  title  ii,  c.  5,  §§  470-474, 
Rev.  St.  [U.  S.  Comp.  St.  1901,  pp.  267-269].  The  former  might  be 
destroyed  or  lost  without  serious  detriment,  while  confusion  would 
follow  the  'destruction  of  the  latter.  Independently  of  this,  it  is  com- 
mon practice  to  offer  in  evidence  quite  indiscriminately  either  the 
departmental  records,  or  the  certificates  authorized  by  law  setting  out 
the  substance  of  those  records.  Section  882  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  p.  669]  provides  for  the  use  of  transcripts  of  de- 
partmental "books,  records,  papers,  or  documents,"  wherever  the 
originals  are  relevant.  Inasmuch  as  the  records  of  the  Pension  Office 
are  required  by  law,  they  are,  of  course,  on  settled  rules,  evidence  of 
what  tfiey  properly  contain ;  and  that  they  properly  contain  the  facts 
of  the  granting  of  a  pension,  and  of  the  issuing  of  a  certificate  thereof, 
if  the  certificate  is  essential,  cannot  be  disputed.  That  in  this  par- 
ticular the  courts  follow  the  common  practice  with  reference  to  copies 
of  departmental  records  appears  from  Ballew  v.  United  States,  160 
U.  S.  187,  189,  191,  16  Sup.  Ct.  263,  40  L.  Ed.  388;  and  we  think  the 
court  below  was  justified  in  adhering  to  it. 

The  remaining  main  proposition  is  that  the  pension  certificate  should 
have  been  set  out  by  its  tenor.  The  general  rule  is  that,  unless  there  is 
a  special  reason  therefor,  a  written  instrument  may  be  described  by  its 
legal  effect.  Bishop's  Criminal  Procedure  (4th  Ed.)  214.  The  ortly 
exceptions,  according  to  the  ordinary  rules  of  pleading,  are  where  the 
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instrunient  relates  to  the  very  gist  and  pith  of  the  offense.  In  this 
case  the  fraudulent  voucher  is  such  gist  and  pith,  and  the  pension  cer- 
tificate is  only  a  fact  necessary  to  be  averred  as  leading  up  to  it  There 
is  no  allegation  that  the  certificate  was  fraudulently  obtained,  but  only 
that  there  was  a  false  personification  in  connection  with  the  voucher 
set  out  in  the  count  which  we  have  extracted.  In  this  particular  the 
analogy  to  a  counterfeit  note  of  a  national  banking  association  is 
perfect.  Where  a  person  is  accused  of  counterfeiting  a  note,  the  note 
must,  of  course,  be  set  out  by  its  tenor ;  but  an  allegation  giving  the 
substance  of  the  authorization,  or  certificate  of  authorization,  of  the 
association,  is  all  that  is  required  for  that.  It  is  enough  to  say  that  the 
proposition  made  by  the  plaintiff  in  error  on  this  point  is  not  sustained 
by  the  practice,  and  that,  if  it  ever  should  be  approved;  it  would  lead 
to  a  system  of  criminal  pleadings  which  would  be  intolerable  for  its 
mass  and  detail.  It  is  not  necessary  to  advert  to  authorities,  but  it  is 
convenient  to  cite  Durland  v.  United  States,  i6i  U.  S.  306,  315,  16 
Sup.  Ct.  508,  40  L.  Ed.  709.  as  in  harmony  with  the  practical  result 
which  we  have  reached  in  this  particular. 

The  plaintiff  in  error  also  makes  some  objections  of  a  minor  char- 
acter to  the  allegations  found  in  each  of  the  counts  of  the  indictment, 
all  of  which  would  require  for  misdemeanors  extremely  strict  rules, 
for  which  he  gives  us  no  support  by  any  citation  of  authorities.  The 
first  is  that  there  is  no  allegation  that  the  pension  certificate  to  which 
the  indictment  relates  was  ever  issued  by  the  United  States,  or  that  the 
United  States  was  ever  liable  to  pay  a  dollar  under  it  to  the  defendant 
or  to  anybody,  and  that  no  proof  was  offered  on  either  of  these  issues. 
Whether  proof  of  that  character  was  offered  is  not  before  us,  because 
this  could  be  brought  into  the  record  only  by  the  bill  of  exceptions, 
which  makes  no  statement  on  the  point.  Under  the  circumstances,  we 
are  conclusively  bound  to  presume  that  it  was  offered  so  far  as  neces- 
sary. 

We  have  said  enough  to  show  that  the  issuing  of  the  certificate  was 
not  necessarily  a  matter  of  substance,  so  that  this  objection,  to  be  com- 
plete, should  deny  that  there  is  any  allegation  that  any  pension  was 
granted.  That,  however,  the  various  counts  of  the  indictment  are 
sufficient  in  this  respect,  under  section  1025  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  p.  720],  as  interpreted  by  the  Supreme  Court 
in  sundry  points,  is  too  clear  to  require  further  observation.  Indeed, 
looking  at  the  fact  that  this  is  simply  a  misdemeanor,  we  are  satisfied 
that  the  granting  of  a  pension  and  the  issuing  of  a  certificate  are  neces- 
sarily implied  in  what  is  alleged,  which  is  all  that  could  be  required  on 
any  reasonable  rules  of  criminal  pleading ;  and  this  necessarily  covers 
the  legal  consequence  of  the  liability  of  the  United  States. 

The  next  proposition  is  that  some  of  the  allegations  in  the  indict- 
ment are  in  the  participial  form — as,  for  example,  in  those  portions 
of  the  various  counts  which  use  the  words  "by  then  and  there  execut- 
ing and  presenting."  It  would  be  enough  to  say  that  this  does  not 
appear  in  the  second  count,  but,  for  the  reasons  stated  with  reference  to 
the  propositions  last  discussed,  this  form  of  allegation  is  clearly  suf- 
ficient in  the  federal  courts  in  misdemeanors,  and  also  is  in  harmony 
with  the  common  practice  in  all  the  courts.    Wharton's  Precedents  of 
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Indictments  (2d  Ed.)  forms  (216)  for  assault  and  battery,  (221)  for  as- 
sault and  inciting  a  dog  to  bite,  (529)  for  false  pretenses,  and  many 
others  that  might  be  stated. 

We  believe  we  have  covered  the  propositions  made  to  us,  and,  with 
reference  to  all  of  them,  we  find  no  error  in  the  record. 

Inasmuch  as  the  sentence  in  this  case  was  permissible  under  section 
5418,  and  also  under  section  5479,  of  the  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  pp.  3666,  3696],  we  are  not  required  to  determine 
whether  or  not,  on  the  allegations  of  the  various  counts  of  the  indict- 
ment, either  of  them  should  be  held  to  have  been  laid  under  either  of 
those  sections. 

The  judgment  of  the  District  Court  is  affirmed. 


<127  Fed.  519.) 

POOLER  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  First  Circuit    January  21,  1904.) 

No.  496. 

1.  United   States— Suit   by   at   Common   Law— Jubisdiction    of   District 

COUBT. 

Rev.  St  S  563,  par.  4  [U.  S.  Comp.  St  1901,  p.  456],  confers  on  the  District 
Court  jurisdiction  of  an  action  by  the  United  States  to  recover  money 
fraudulently  obtained  by  defendant  In  payment  of  a  false  claim  for  a 
pension. 

^  Same— CuMUULTiVE  Remedy  Piven  by  Statute. 

The  right  of  the  United  States  to  sue  for  recovery  of  money  obtained 
from  It  by  means  of  a  fraudulent  claim  is  one  existing  at  common  law, 
and  the  remedy  by  penal  suit  given  by  Rev.  St  §§  3490-3494  [U.  S.  Comp. 
St  1901,  pp.  2328,  2329],  is  cumulative,  and  not  exclusive. 

3.  Federal  Coxtbts— Rules  op  Evidence— Following  State  Practice. 

The  present  rule  in  Maine,  settled  by  the  later  decisions,  that  in  civil  suits 
the  fact  that  the  alleged  right  of  recovery  is  grounded  on  an  act  of  de- 
fendant which  constitutes  a  crime,  does  not  require  any  different  measure 
of  proof  from  that  required  in  ordinary  suits,  applied. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Maine. 

David  D.  Stewart,  for  plaintiff  in  error. 
Isaac  W.  Dyer,  U.  S.  Atty. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  civil  action,  brought  in  the 
District  Court  for  the  District  of  Maine,  arising  out  of  the  same  fraud 
to  which  fhe  indictment  in  Daniel  H.  Pooler  v.  United  States  (471  on 
the  docket  of  this  court)  127  Fed.  509,^  relates.  The  United  States 
now  claim  to  recover  of  Pooler  the  amounts  which  he  wrongfully  re- 
ceived as  alleged  pensioner  under  the  facts  appearing  in  the  indictment 
referred  to.    The  verdict  and  judgment  were  for  the  United  States, 

^  3.  Federal  courts  following  state  practice  as  to  rules  of  evidence,  see  note 
to  O'Connell  v.  Reed.  5  C.  C.  A.  594. 

1  62  C.  0.  A-  307. 
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and  Pooler  took  out  this  writ  of  error.    The  alleged  errors  appear 
by  the  assignment  thereof,  as  follows: 

'XI)  That  this,  being  confessedly  an  action  at  common  law,  cannot  be  main* 
tained  in  this  court  for  want  of  jurisdiction. 

"(2)  That  by  sections  3490,  3491,  3492,  3493,  and  3494  of  the  Rerised  Statutes 
[U.  S.  Comp.  St  1901,  pp.  2328,  2329],  Congress  has  provided  the  mode  and 
manner  in  which  this  pension  money,  if  received  by  the  defendant  as  the 
plaintiffs  contend,  could  be  recovered  back ;  that  this  remedy  provided  by  act 
of  Congress  is  exclusive,  and  must  be  followed ;  and  that  this  action  at  com- 
mon law  cannot,  therefore,  for  that  reason  also,  be  maintained. 

"(3)  That  under  the  act  of  Congress  of  December  21,  1893,  c.  3,  28  Stat  16 
[U.  S.  Comp.  St  1901,  p.  3270],  the  plaintiffs  havipg  offered  no  evidence  that 
the  defendant's  pension  certificate  had  been  annulled  or  vacated,  or  in  any 
manner  affected  or  modified,  under  the  provisions  of  that  act,  that  no  action 
could  be  maintained  to  recover  back  pension  money  paid  under  a  pension  cer- 
tificate, 

"And  the  said  defendant  says  the  learned  District  Court  erred  in  not  giving 
the  foregoing  instructions  to  the  jury,  and  in  declining  to  direct  a  verdict  for 
said  defendant  upon  the  grounds  and  for  the  reasons  above  set  forth. 

"(4)  And  the  said  defendant  further  says  that  the  learned  District  Court 
erred  in  refusing  to  Instruct  the  jury  that,  as  the  ground  upon  which  the  plain- 
tiffs claimed  to  recover  in  this  action  involved  the  commission  of  a  crime  on 
the  part  of  said  defendant,  the  plaintiffs  must  prove  it  beyond  a  reasonable 
doubt 

"And  erred  in  giving  them  the  aflirmative  instruction  that  the  plaintiffs  would 
be  entitled  to  recover  upon  a  preponderance  of  the  evidence,  as  is  the  rule  in 
other  civil  suits." 

The  propositions  of  the  plaintiff  in  error  do  not  strike  us  as  trouble-^ 
some.  That  which  relates  to  the  act  of  December  21,  1893,  has  been 
disposed  of  on  the  writ  of  error  to  the  judgment  of  the  District  Court 
on  the  indictment  to  which  we  have  referred.  The  plaintiff  in  error 
claims  not  only  that  this  is  an  action  at  common  law,  but  that  the  fed- 
eral courts  have  no  jurisdiction,  except  what  is  conferred  by  the  stat- 
utes of  the  United  States.  Both  these  propositions  are  correct;  but 
full  jurisdiction  is  given  the  District  Court  by  section  563,  par.  4,  of 
the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  456] — a  provision  of 
law  which  has  been  recognized  by  the  Supreme  Court  several  times, 
the  last  on  which  we  put  our  hand  being  United  States  v.  Sayward,  i6a 
U.  S.  493»  495.  16  Sup.  Ct.  371,  40  L.  Ed.  508. 

As  to  sections  3490,  3491,  3492,  3493,  and  3494  of  the  Revised  Stat- 
utes [U.  S.  Comp.  St.  1901,  pp.  2328,  2329],  the  plaintiff  in  error  says 
that,  where  the  Legislature  creates  a  right  and  prescribes  the  remedy, 
the  remedy  thus  prescribed  is  exclusive.  This,  as  a  general  proposition 
of  law,  is  correct.  The  right  in  this  case,  however,  was  not  created  by 
Congress,  but  existed  at  common  law ;  and  it  is  plain  that  whatever 
remedies  are  afforded  to  the  United  States  by  the  provisions  of  the 
Revised  Statutes  which  the  plaintiff  in  error  cites  are  cumulative,  so 
that  it  is  at  the  option  of  the  United  States  which  to  elect.  These 
sections  and  section  5438  [page  3674]  originated  in  the  act  of  March 
2,  1863,  c.  67,  12  Stat.  696.  Section  5438  was  the  first  section  of  that 
act.  As  there  framed,  it  was  limited  to  persons  in  the  land  and  naval 
forces,  or  in  the  militia  in  actual  service.  The  penalties  imposed  in 
other  portions  of  that  act  were  limited  to  persons  other  than  those 
specified  in  the  first  section.  In  the  revision  the  sections  of  the  original 
act  were  disconnected,  and  the  first  was  amended  to  reach  ever}'body^ 
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The  reasons  why  thes^  changes  were  made  were  not  stated  by  the  com- 
missioners in  the  draft  revision  of  1872,  explained  by  us  in  King's 
Case,  64  -Fed.  331,  12  C.  C.  A.  145;  but,  however  this  may  be,  it  is 
clear  that  the  remedy  given  by  section  3490,  and  sequence,  is  strictly 
penal,  and  not  only  so,  but  qui  tam,  and  therefore  under  no  rule  of  in- 
terpretation can  it  be  regarded  as  superseding  the  prior  right  of  the 
United  States  to  proceed  at  common  law.  There  is  nothing  in  any 
case  cited  by  the  plaintiff  in  error  which  affects  these  propositions,  and, 
if  there  were,  the  relations,  of  these  statutes  to  each  other  are  so  clear 
that  we  could  not  be  influenced  thereby. 

The  remaining  error  assigned  is  that  the  court  refused  to  instruct 
the  jury  that,  as  the  ground  on  which  the  plaintiff  below  claimed  to 
recover  in  this  action  involved  the  commission  of  a  crime  on  the  part 
of  the  defendant  below,  the  United  States  were  required  to  prove  their 
allegations  beyond  a  reasonable  doubt.  This  was  as  practiced  in 
Maine  until  the  decision  in  Knowles  v.  Scribner,  57  Me.  496.  At  that 
time  the  Supreme  Judicial  Court  entirely  abrogated  the  rule  formerly 
acted  on,  and  substituted  the  ordinary  rule  in  civil  suits.  Knowles  v. 
Scribner  has  always  since  been  adhered  to,  and  broadly  applied,  as  was 
fully  explained  in  Campbell  v.  Bums,  94  Me.  127,  137,  46  Atl.  812. 
The  District  Court,  as  required  by  the  statutes  of  the  United  States, 
correctly  followed  the  existing  local  rule,  the  same  being  now  fully 
established. 

The  judgment  of  the  District  Court  is  affirmed,  with  interest  and 
without  costs. 


(127  Fe^.  521.) 

OITY  OF  MOBILE  v.  SHEA. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  5,  1904.) 

No.  1,277. 

!•  Contract  with  Cmr  fob  Constbucting  Seweb— Vabiations  fbom  Speci- 
fications—Making  Decision  of  Engineer  Conclusive. 

A  written  contract  was  entered  into  between  a  city  and  a  contractor  for 
the  construction  of  a  system  of  sewerage  for  the  city  in  accordance  with 
plans  and  specifications  annexed,  and  at  prices  for  work  and  materials 
shown  in  a  schedule  also  attached,  although  the  right  was  reserved  to 
change  the  amounts  from  those  shown  in  the  plans  and  specifications. 
It  was  further  expressly  provided  that  all  estimates  of  work  done  and 
materials  furnished  should  be  made  by  the  city  engineer,  and  all  diflTer- 
ences  and  disputes  in  relation  thereto,  or  any  other  matter  or  thing  arising 
In  reference  to  the  construction  of  the  said  sewerage  system,  should  be 
referred  to  him,  and  his  decision  thereon  should  be  conclusive,  final,  and 
binding  on  both  parties.  Held,  that  the  work  done  and  the  materials  fur- 
nished by  the  contractor  in  constructing  the  sewerage  system,  although 
the  plans  and  specifications  were  in  some  instances  departed  from,  were 
done  and  furnished  under  the  contract,  and  at  the  prices  therein  fixed, 
and  that,  as  to  the  amount  of  the  same,  and  upon  any  other  matter  of  dis- 
pute, the  estimate  or  decision  of  the  engineer  was  conclusive. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Alabama. 

On  October  21,  1808,  the  parties  to  this  action  entered  into  a  written  con- 
tract, the  provisions  of  which,  so  far  as  they  are  material  for  consideration 
herein,  are  substantially  as  follows ; 
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"(1)  That  for  and  In  consideration  of  the  amn  of  one  hundred  and  eighty- 
eiz  thousand  two  hundred  and  seyenty-two  dollars  and  fifty  cents  ($186,- 
272.50),  said  party  of  the  second  part  agrees,  obligates  and  binds  himself  to 
equip  and  construct  a  complete  and  perfect  system  of  sewerage  for  the  city 
of  Mobile,  according  to  the  specifications  attached  to,  and  forming  a  part  of, 
this  agreement  It  being  expressly  understood  and  agreed  that  this  agree- 
ment shall  be  construed  and  interpreted  in  connection  with  said  specifications, 
the  same  being  the  basis  upon  which  this  agreement  is  founded. 

*'(2)  It  is  further  expressly  understood  and  agreed  by  and  between  the  par- 
ties to  this  agreement  that,  as  set  forth  in  the  specifications  hereto  attached, 
all  differences  and  disputes  in  reference  to  the  work,  materials,  labor  and 
transportation  used,  estimates  for  work  done,  or  any  other  thing  or  matter 
whatsoever  that  may  arise  in  reference  to  the  construction  of  said  sewerage 
system,  shall  be  referred  to  the  engineer  of  the  party  of  the  first  part,  and  that 
the  decision  of  said  engineer  of  the  party  of  the  first  part  shall  be  conclusive, 
final  and  binding  upon  the  parties  to  this  agreement" 

"(4)  It  is  further  expressly  understood  and  agreed  that  all  work,  labor,  ma- 
terials and  transportation,  done  or  furnished  in  constructing  said  sewerage 
system,  shall  be  at  the  prices  stipulated  in  Schedule  A  attached  to  the  specifi- 
cations annexed  to  this  agreement,  and  which  Schedule  A  is  herebj  made  a 
part  of  this  agreement  and  Is  to  be  signed  together  with  said  specifications  by 
the  mayor  of  said  city  of  Mobile  and  by  said  party  of.  the  second  part  The 
engineer  mentioned  and  so  termed  in  this  agreement  is  T.  W.  Nichol  of  Mobile, 
Alabama,  or  his  successor. 

"(5)  It  is  further  expressly  understood  and  agreed  that  the  said  party  of  the 
second  part  is  to  furnish  all  material  of  every  kind,  character  and  descrip- 
tion, labor  and  transportation  necessary  to  be  used  in  the  construction  of 
said  sewerage  system  at  the  prices  named  in  said  Schedule  A,  which  has,  by 
the  fourth  paragraph  or  section  of  this  agreement,  been  made  a  part  of  this 
agreement. 

''(G)  It  is  further  expressly  understood  and  agreed  that  on  the  10th  of  each 
month  first  succeeding  the  commencement  of  the  work^  and  thereafter,  the 
engineer  shall  render  to  the  contractor  an  estimate  of  the  work  done,  in  accord- 
ance with  the  specifications,  less  a  deduction  of  ten  (10)  per  cent ;  and  after 
the  contractor  shall  have  produced  evidence  that  he  has  paid  for  all  the  ma- 
terial, labor  and  transportation  entering  into  the  work,  or  made  satisfactory 
provision  therefor,  he  shall  be  paid  the  sum  of  such  estimate.  Should  the 
contractor  fail  to  produce  such  evidence  to  the  engineer,  then  such,  any,  or 
all  amounts  due  by  him  for  material,  transportation  and  labor  will  be  de- 
ducted out  of  such  estimates,  and  when  the  entire  work  under  this  contract 
and  the  specifications  made  a  part  thereof,  shall  have  been  completed  to  the 
entire  satisfaction  of  the  engineer,  and  said  engineer  shall  have  so  certified  in 
writing,  then,  sixty  days  thereafter,  all  or  any  balance  due  the  said  party 
of  the  second  part,  in  this  paragraph  called  the  contractor,  shall  be  paid,  less 
any  amounts  incurred  for  failure  to  adequately  prosecute  the  work,  and  pro- 
vided the  party  of  the  second  part  shall  produce  evidence  satisfactory  to  the 
engineer  that  all  claims  for  material,  labor  and  transportation  have  been 
paid.  The  amount  of  one  hundred  and  eighty-six  thousand  two  hundred  and 
seventy-two  dollars  and  fifty  cents  ($186,272.50)  is  intended  to  cover  the  entire 
cost  of  all  the  materials,  labor  and  transportation  in  the  complete  and  entire 
construction  of  the  sewerage  system  for  Mobile,  Alabama,  as  shown  in  the 
plans  and  specifications  made  a  part  hereof,  and  such  changes  as  may  be  made 
hereafter  by  the  engineer  and  accepted  in  writing  by  the  said  party  of  the 
second  part  This  amount,  however,  it  is  expressly  understood  and  agreed, 
may  be  Increased  or  diminished  and  will  be  finally  determined  by  the  de- 
tailed figures  and  prices  shown  in  Schedule  A,  forming  a  part  of  this  agree- 
ment. It  being  the  sense  of  this  agreement  that  for  increased  work,  the 
word  'work'  including  materials,  labor  and  transportation,  the  party  of  the 
second  part  shall  be  paid  at  the  prices  named  in  Schedule  A,  and  for  any 
deduction  in  work,  as  above  defined,  the  deductions  shall  be  made  at  the  prices 
named  in  Schedule  A.*' 

"(11)  It  is  further  expressly  understood  and  agreed  that  this  agreement  is 
not  to  be  binding  upon  the  parties  hereto,  unless  the  next  General  Assembly 
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of  the  state  of  Alabama  shall  expressly  authorize  the  authorities  of  the  city 
of  Mobile  to  issue  bonds  of  the  city  of  Mobile  in  an  amount  of  seven  hundred 
and  fifty  thousand  dollars  ($750,000.00)  to  pay  for  the  system  of  waterworks 
and  also  for  the  system  of  sewerage  herein  provided  for,  and  said  bonds  shall 
have  been  sold  by  the  city  of  Mobile." 

"(14)  It  is  further  expressly  understood  and  agreed  wherever  there  is  a 
conflict  between  the  specifications  and  this  typewritten  agreement,  the  terms 
and  conditions  of  the  typewritten  agreement  shall  govern." 

Among  the  provisions  of  the  "specifications  for  the  construction  of  a  sys- 
tem of  sewerage  for  the  city  of  Mobile,"  the  following  appear : 

"It  is  the  intent  of  these  specifications  that  the  engineer's  decision  in  all 
matters  relating  to  the  work,  the  rendering  of  partial  or  final  estimates,  shall 
be  final  and  binding.  The  engineer's  estimate  of  quantities  contained  herein 
is  understood  to  be  approximate,  which  may  be  increased  or  diminished. 
Excavations  below  grade,  wherever  required  by  the  engineer,  shall  be  done  by 
the  contractor  at  the  price  per  lineal  foot  stipulated  for  a  sewer  of  that  size 
and  depth,  said  depth  to  be  determined  by  the  engineer.  The  contractor  will 
be  required  to  sign  these  specifications  with  contract  notwithstanding  the 
contract  identifies  this  instrument,  the  intent  being  that  the  contractor  has 
fully  understood  the  definitions  contained  therein." 

The  complaint  was  filed  March  28,  1901.  It  embraces  seven  counts.  The 
first  four  counts  of  the  complaint  seek  to  recover,  first,  upon  an  account; 
second,  upon  an  account  stated;  third,  for  merchandise,  goods,  and  chattels 
sold  by  the  plaintiff  to  the  defendant ;  fourth,  for  work  and  labor  done  for  the 
defendant  by  the  plaintiff  at  his  request — each  for  the  amount  of  $44,464.28. 

The  fifth,  sixth,  and  seventh  counts  of  the  complaint  are  substantially  as 
follows : 

"(5)  The  plaintiff  claims  of  the  defendant  the  further  sum  of  twenty-seven 
thousand  one  hundred  and  fifty-eight  and  ^o/j^o  dollars,  for  that,  heretofore, 
to  wit,  on  the  twenty-first  day  of  October,  1898,  the  plaintiff  and  the  defend- 
ant entered  into  a  written  contract,  whereby  the  plaintiff  agreed  to  construct 
for  the  defendant  a  certain  system  of  sewers  in  the  city  of  Mobile  in  accord- 
ance with  certain  plans  and  drawings  which  were  then  at  the  office  of  the 
engineer  in  charge  of  said  work  at  Mobile,  Alabama,  and  by  which  said  con- 
tract the  city  of  Mobile  undertook  and  agreed  to  pay  the  plaintiff  for  his  work 
at  a  stipulated  scale  of  prices  set  forth  in  a  schedule  attached  to  said  con- 
tract ;  and  the  plaintiff  avers  that,  notwithstanding  the  agreement  between  the 
plaintiff  and  the  defendant  to  the  effect  that  said  sewers  should  be  constructed 
in  accordance  with  the  plans  and  drawings  aforesaid,  the  said  city  of  Mobile, 
subsequent  to  the  execution  of  said  contract,  requested  the  plaintiff  to  lay  the 
said  sewer  pipes  at  various  and  sundry  places  upon  grades  at  variance  with 
the  said  plans  and  drawings,  and  the  plaintiff  complied  with  this  request,  and 
the  said  city  of  Mobile  agreed  and  promised  to  pay  for  such  extra  work  and 
material  at  the  reasonable  value  thereof;  and  the  plaintiff  avers  that  the 
reasonable  value  of  the  extra  work  and  material  required  by  said  changes  and 
furnished  by  the  plaintiff  is  twenty-seven  thousand  one  hundred  and  fifty- 
eight  and  7o/ioo  dollars,  for  which  he  sues. 

"(6)  The  plaintiff  claims  of  the  defendant  the  further  sum  of  two  thousand 
nine  hundred  seventy-three  and  »»/ioo  dollars,  for  that,  heretofore,  to  wit, 
on  the  21st  day  of  October,  1898,  plaintiff  and  the  defendant  entered  into  a 
written  contract  whereby  the  plaintiff  agreed  to  construct  for  the  dofendant  a 
certain  system  of  sewers  in  the  city  of  Mobile  in  accordance  with  certain  plans 
and  drawings  which  were  then  and  there  at  the  office  of  the  engineer  in 
charge  of  said  work  at  Mobile,  Alabama,  including  the  erection  of  certain  man- 
holes of  the  depth  and  size  required  by  said  specifications,  and  by  which  said 
contract  the  city  of  Mobile  undertook  and  agreed  to  pay  the  plaintiff  for  this 
work  at  a  stipulated  scale  of  prices  set  forth  in  the  schedule  attached  to  said 
contract ;  and  the  plaintiff  avers  that,  notwithstanding  the  agreement  between 
the  plaintiff  and  the  defendant  to  the  effect  that  the  said  sewers  should  be  con- 
structed in  accordance  with  the  plans  and  drawings  aforesaid,  the  said  city 
of  Mobile,  subsequent  to  the  execution  of  said  contract,  requested  this  plaintiff 
to  lay  the  said  sewer  pipes  at  various  and  sundry  places  upon  grades  at  vari- 
ance with  the  said  plans  and  drawings,  which  change  necessitated  extra  and 
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additional  work  In  making  said  manholes  larger  and  deeper,  and  the  plaintiff 
complied  with  this  request,  and  the  cily  of  Mobile  agreed  and  promised  to  pay 
for  the  said  extra'Work  and  material  at  the  reasonable  value  thereof ;  and  the 
plaintiff  avers  that  the  reasonable  value  of  said  extra  work  and  material  upon 
said  manholes  required  by  said  change  and  furnished  by  the  plaintiff  is  two 
thousand  nine  hundred  seventy-three  and  »»/ioo  dollars,  for  which  he  sues. 

'*(7)  The  plaintiff  claims  of  the  defendant  the  further  sum  of  thirteen  thou- 
sand nine  hundred  ninety  dollars  for  the  breach  of  an  agreement  entered  into 
by  it  on,  to  wit,  the  21st  day  of  October,  1898,  in  substance  as  follows :  that 
is  to  say,  by  which  the  plaintiff  agreed  to  construct  for  the  defendant  a  cer- 
tain system  of  sewers  in  the  city  of  Mobile  according  to  certain  plans  and 
specifications  made  a  part  thereof,  and  such  changes  as  might  be  made  there- 
in by  the  engineer  in  charge  of  said  work,  and  accepted  in  writing  by  the  plain- 
tiff, and  whereby  the  defendant  agreed  to  pay  the  plaintiff  for  the  equipment 
and  construction  of  said  system  of  sewerage  at  certain  designated  rates, 
which  were  fixed  by  a  schedule  of  prices  attached  to  said  contract;  and  the 
plaintiff  says  that,  although  he  was  at  all  times  ready  and  willing  to  liave 
fully  complied  with  the  said  contract  upon  his  part,  the  defendant  failed  to 
comply  with  the  following  provisions  thereof ;  that  is  to  say,  that  the  defend- 
ant, without  the  written  consent  of  the  plaintiff,  abandoned  the  construction 
of  twenty-seven  and  »8/ioo  miles  of  the  said  system,  and  declined  to  permit 
the  plaintiff  to  construct  the  same,  or  to  pay  the  plaintiff  therefor,  by  reason 
of  which  the  plaintiff  was  injured,  in  this:  that  the  contract  price  for  the 
construction  of  the  said  twenty-seven  and  •s/^o^  miles  exceeded  the  price  at 
which  the  plaintiff  could  have  performed  said  work  and  furnished  said  ma- 
terial by  the  sum  of  thirteen  thousand  nine  hundred  and  ninety  dollars,  for 
which  the  plaintiff  now  sues." 

The  defendant,  for  answer  to  the  complaint,  said  it  is  not  guilty  of  the  mat- 
ters alleged  therein,  and,  for  second  and  third  plea  to  the  second,  third,  fourth, 
fifth,  and  sixth  counts  of  the  complaint,  said  that  the  sum  of  money  claimed 
of  the  defendant  for  work  and  labor  done,  and  for  transportation  and  mate- 
rials furnished,  cannot  be  recovered  of  the  defendant,  because  the  same  was 
done  and  performed  and  furnished  under  a  written  contract,  referring  to  the 
provisions  thereof,  which  stipulated  that  the  decision  of  the  engineer  should 
be  conclusive,  final,  and  binding  upon  the  parties  to  the  agreement,  and  that 
the  engineer,  in  his  partial  and  final  estimates  of  the  work  and  labor  done,  and 
transportation  and  materials  furnished,  did  pass  upon  and  decide  what  was  due 
the  plaintiff  for  all  of  the  same,  and  for  all  extra  compensations  due  for  larger 
and  deeper  manholes  forming  a  part  of  said  sewer  system,  and  for  all  mate- 
rials and  transportation  furnished,  and  the  construction  thereof,  and  that  the 
defendant  did  pay  to  the  plaintiff  the  full  amount  of  all  partial  and  final 
estimates  due  him,  as  certified  by  the  engineer. 

And,  fourth,  for  further  plea  to  the  seventh  coimt  of  the  complaint,  the 
defendant  said  that  the  sum  of  money  claimed  thereunder  could  not  be  recov- 
ered under  the  terms  of  the  written  contract,  as  shown  in  sections  2  and  6 
thereof,  and  under  the  provisions  of  the  specifications  to  the  effect  that  it  is 
the  intention  thereof  that  the  engineer's  decision  in  all  matters  relating  to  the 
work  and  the  rendering  of  partial  and  final  estimates  shall  be  final  and  bind- 
ing, and  that  the  engineer's  estimates  of  quantities  contained  therein  is  under- 
stood to  be  approximate,  which  may  be  increased  or  diminished;  and  the  de- 
fendant avers  that  under  the  provisions  of  the  written  contract,  the  defend- 
ant had  a  right  to  deduct  the  number  of  miles  stated  in  the  seventh  count  from 
defendant's  proposed  sewerage  system,  and  to  abandon  the  construction  of 
same,  and  not  be  liable  to  the  plaintiff  in  this  action  for  not  allowing  him  to 
build  the  27.98  miles  of  said  sewerage  system. 

To  these  pleas  the  plaintiff  demurred  respectively,  separately,  and  severally, 
presenting  numerous  grounds  in  support  of  his  demurrer.  These  demurrers 
were  all  overruled.  Thereupon  the  plaintiff  replied  to  the  pleas  of  the  de- 
fendant First  for  answer  to  each  of  the  pleas,  the  plaintiff  takes  issue 
thereon ;  second,  he  sets  up,  by  reference  to  a  marked  exhibit  the  written  con- 
tract to  which  the  pleas  refer,  and,  continuing  his  replication,  proceeded  aa 
follows: 
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"And  the  plaintiff  further  avers  that  the  plans  and  drawings  referred  to  In 
said  contract,  and  made  a  part  thereof,  were,  as  stated  in  said  specifications,  at 
the  office  of  the  said  engineer,  Mobile,  Alabama,  and  showed  upon  their  face 
over  what  territory  and  upon  what  grades  the  said  sewerage  system  was  to 
be  constructed  under  said  contract  And  the  plaintiff  further  avers  that,  after 
the  execution  of  said  contract,  the  defendant,  without  the  written  consent  of 
the  plaintiff,  materially  changed  the  grade  of  the  said  sewerage  system  in 
various  and  sxmdir  places,  so  as  to  necessitate  larger  excavations  of  earth  in 
addition  to  that  called  for  by  said  written  contract,  and  of  a  character  which 
was  rendered  materially  more  expensive  than  the  work  provided  for  by  said 
contract  in  the  same  locality,  by  reason  of  a  difference  existing  between  the 
character  of  the  soil  at  the  depths  provided  by  said  plans  as  agreed  upon  be- 
tween the  said  parties,  and  the  character  of  the  soil  the  removal  of  which 
was  required  by  said  clianges,  and  the  defendant  thereby  likewise  necessi- 
tated the  use  of  a  large  amount  of  bracing,  and  the  use  of  a  large  amount  of 
material  which  were  not  required  by  the  work  as  provided  for  by  said  con- 
tract, and  requested  the  plaintiff  to  do  the  extra  work  required  by  said  modi- 
fications, and  agreed  to  pay  the  plaintiff  therefor  at  the  reasonable  value 
thereof;  and  plaintiff  avers  that  it  is  for  the  recovery  of  the  difference  be- 
tween the  reasonable  value  of  the  said  work,  and  the  amount  which  the  plain- 
tiff has  paid  on  account  thereof,  that  this  suit  is  brought 

"And  for  further  answer  to  the  second  plea  and  also  to  the  third  plea  by 
the  defendant  pleaded,  separately  and  severally  to  each  of  said  pleas,  as 
pleaded  to  the  sixth  count  of  the  complaint,  the  plaintiff  says  that  the  contract 
referred  to  in  said  plea,  together  with  the  specifications  and  the  schedule  of 
quantities  and  prices  referred  to  in  said  contract,  and  which  are  thereto  at- 
tached, were  in  words  and  figures  as  the  same  appear  from  a  copy  thereof 
which  is  hereto  attached,  marked  'Exhibit  A,*  made  a  part  hereof,  and  now 
specially  referred  to  and  incorporated  herein. 

"And  the  plaintiff  further  avers  that  the  plans  and  drawings  referred  to  in 
said  contract  and  made  a  part  thereof,  were,  as  stated  in  said  specifications, 
at  the  office  of  the  said  engineer.  Mobile,  Alabama,  and  showed  upon  their  face 
over  what  territory  and  upon  what  grades  the  said  sewerage  system  was  to 
be  constructed  under  said  contract 

"And  the  plaintiff  avers  that  after  execution  of  said  contract,  the  defendant, 
without  the  vTTitten  consent  of  the  plaintiff,  materially  changed  the  grade  of 
said  sewerage  system  in  various  and  sundry  places,  at  which  the  manholes 
therein  referred  to  were  to  be  erected,  so  as  to  necessitate  the  building  of  said 
manholes  much  deeper  and  larger  than  was  required  by  said  plans  as  provided 
in  said  contract,  and  so  as  to  render  the  construction  and  material  thereof 
materially  more  expensive  than  were  the  same  provided  for  in  said  contract, 
by  reason  of  the  increased  size  and  depth  thereof,  and  by  reason  of  a  difference 
between  the  character  of  the  soil,  the  removal  of  which  was  required  by  said 
changes,  and  the  defendant  requested  the  plaintiff  to  do  the  extra  work  re- 
quired by  said  modifications,  and  agreed  to  pay  the  plaintiff  therefor  at  the 
reasonable  value  thereof;  and  the  plaintiff  avers  that  it  is  for  the  recovery 
of  the  difference  between  the  reasonable  value  of  said  extra  work  and  material, 
and  the  amount  which  the  plaintiff  has  paid  on  account  thereof,  that  this  suit 
\B  brought 

"And  for  further  replication  to  the  fourth  plea  by  the  defendant,  pleaded  to 
the  seventh  count  of  the  complaint  the  plaintiff  says  that  the  contract  referred 
to  in  said  plea,  together  with  the  specifications  and  the  schedule  of  quantities 
and  prices  thereto  attached,  were  in  words  and  figures  as  the  same  appear 
from  a  copy  thereof  which  is  hereto  attached,  marked  'Exhibit  A,'  made  a 
part  hereof,  and  now  referred  to;  and  the  plaintiff  avers  that  the  plans  and 
drawings  referred  to  in  said  contract  were  on  file  in  the  office  of  the  said  en- 
gineer, Mobile,  Alabama,  and  showed  upon  its  face  definitely  the  territory  over 
which  said  sewerage  system  was  to  be  constructed,  and  the  grades  thereof; 
and  the  plaintiff  avers  that  the  defendant,  after  the  execution  of  said  contract, 
and  without  the  consent  of  the  plaintiff,  breached  the  said  contract  in  this: 
that  the  defendant  without  the  written  consent  of  the  plaintiff,  abandoned 
the  construction  of  twenty-seven  and  •«/ioo  miles  of  the  said  system,  as  shown 
by  the  said  plans  and  drawings,  and  declined  to  permit  the  plaintiff  to  construct 
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the  same  w  to  pay  the  plaintiff  therefor,  by  reason  of  which  the  plaintiff  was 
injured  as  alleged  in  said  seventh  count  of  the  complaint" 

To  the  second,  third,  and  fourth  of  these  replications  the  defendant  opposed 
numerous  demurrers,  among  other  grounds  submitting  that  the  replications 
failed  to  show  that  any  work  was  done  by  the  plaintiff  not  provided  for  in 
Schedule  A,  or  below  the  depths  provided  for  in  Schedule  A,  or  to  show  what 
changes  the  defendant  made  in  the  grade  at  which  work  was  done,  or  that  the 
estimates  of  the  work  done  by  the  plaintiff  under  the  changed  grade  were 
passed  upon  and  allowed  by  the  engineer  as  provided  for  in  the  contract,  or 
that  the  plaintiff  objected  to  the  changes  in  the  grade,  and,  as  additional 
grounds  of  demurrer  to  the  fourth  replication,  that  the  replication  shows  that 
the  defendant  had  a  right  to  diminish  the  work,  and  shows  that  the  plaintiff 
was  to  be  paid  for  such  work  as  he  did,  and  fails  to  show  that  he  did  any- 
work.  The  demurrers  to  the  second  and  third  replications  were  overruled. 
The  demurrer  to  the  fourth  replication  was  sustained.  Thereupon  the  plain- 
tiff, with  leave,  amended  the  fourth  replication  by  inserting  between  the  words 
"and  the  grades  thereof*  and  the  words  "and  the  plaintiff  avers  that  the  de- 
fendant," the  following,  namely :  "And  that  the  sewerage  system  so  to  be  con- 
structed by  the  plaintiff  under  the  terms  of  the  contract  consisted  of  more  than 
twenty-seven  miles  of  sewer,  to  wit,  of  eighty-six  and  "o/ioo  miles  of  sewer, 
to  be  paid  for  under  said  contract  per  lineal  foot  stipulated  therein." 

To  the  fourth  replication,  as  amended,  the  defendant  submitted  sut)stan- 
tially  the  same  demurrers  that  had  been  submitted  originally,  and,  these  being 
overruled,  the  defendant  rejoined,  joining  issue  upon  the  second,  third,  and 
fourth  replications,  and  said : 

"(2)  And  for  further  rejoinder  to  said  second  replication  of  the  plaintiff,  the 
defendant  avers  that,  for  all  work  done  by  the  plaintiff  in  building  said 
sewerage  system  for  defendant  he  received  a  written  estimate  made  by  the 
engineer  provided  for  in  said  written  contract  showing  the  amount  of  work 
done  and  the  price,  as  provided  for  in  said  Schedule  A,  made  a  part  of  the  said 
replication,  and  which  said  estimates  the  plaintiff  presented  to  the  defendant 
and  the  defendant  paid  the  plaintiff  the  amounts  showed  by  such  estimates, 
and  which  sums  were  accepted  by  the  plaintiff,  and  receipted  for  by  him. 

"(3)  And  for  further  rejoinder  to  said  second  replication  of  the  plaintiff,  tlie 
defendant  avers  that  upon  the  completion  of  all  work  done  by  the  plaintiff  in 
building  said  sewerage  system,  the  plaintiff  received  from  the  engineer  a  final 
estimate  in  writing  showing  the  total  work  done  by  the  plaintiff  in  building 
said  sewerage  system,  and  the  prices  therefor,  as  shown  by  Schedule  A,  made 
a  part  of  said  replication,  and  presented  the  same  to  the  defendant  and  was 
paid  by  the  defendant  the  amount  of  said  final  estimate,  which  sum  plaintUT 
received  and  receipted  for. 

"The  defendant  pleads  to  the  third  replication  of  the  plaintiff  the  second 
and  third  rejoinder  pleaded  by  it  to  said  second  replication. 

"And  now  comes  defendant  and  for  rejoinder  to  the  fourth  replication  of 
the  plaintiff,  as  amended,  and  avers  that  from  time  to  time  during  the  progress 
of  the  building  of  said  sewers  by  the  plaintiff  for  the  defendant  certain  of  the 
work  contemplated  by  the  plans  was  eliminated  by  the  defendant  and  the 
plaintiff  was  notified  of  such  eliminations,  and  such  eliminations  were  the  same 
that  plaintiff  claims  as  a  breach  of  said  contract  and  that  the  plaintiff  made 
no  objections  thereto,  and  said  sewerage  system  was  completed  by  the  plain- 
tiff without  objection,  with  such  streets  or  portions  of  streets  left  out  and 
plaintiff  never  claimed  at  any  time  before  the  completion  of  said  sewerage 
system  that  his  consent  In  writing  was  necessary  to  such  eliminations. 

"And  for  further  rejoinder  to  the  fourth  replication  of  the  plaintiff  as 
amended,  the  defendant  avers  that  the  plaintiff,  after  said  written  conuract 
was  made,  verbally  assented  to  the  eliminations  by  the  defendant  of,  to  wit 
twenty-seven  and  ninety-eight  one-hundred ths  miles  of  sewers,  and  such  elim- 
inations were  the  same  that  plaintiff  claims  constituted  a  breach  of  said  con- 
tract" 

Entry  of  the  final  judgment  in  the  case  Is  in  these  words : 

"The  evidence  and  argument  being  concluded,  the  jury  is  now  charged  by 
the  court,  and  the  case  submitted  to  them. 

"And  now  comes  the  jury,  and  upon  their  oaths  do  state  'that  the  jury  finds 
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for  the  plaintiff,  and  assesses  the  damage  at  seventeen  thousand  fifty-eight  and 
»»/ioo  ($17,068.58).    December  10th,  1902.    S.  Z.  Bellah,  Foreman.' 

"It  is  therefore  ordered  and  adjudged  by  the  court  that  the  said  Thomas  J. 
Shea  do  have  and  recover  from  the  said  city  of  Mobile  the  said  sum  of  seven- 
teen thousand  fifty-eight  and  bs/^oq  dollars  ($17,058.58),  together  with  the  costs 
of  this  suit,  of  which  cfxecution  may  be  issued." 

R.  T.  Ervin  and  B.  B.  Boone,  for  plaintiff  in  error. 
Gregory  L.  &  H.  T.  Smith,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  questions  presented  on  this  writ  of  error  depend  upon  the  prqper 
construction  of  the  written  contract  entered  into  by  the  parties,  the  ma- 
terial parts  of  which  are  shown  in  the  foregoing  statement  of  the  case. 
We  have  to  gather  from  the  rulings  on  the  pleadings  the  construction 
placed  upon  this  contract  by  the  learned  judge  who  tried  the  case  in 
the  Circuit  Court  The  record  brought  up  does  not  show,  as  it  was  not 
necessary  that  it  should  show,  any  of  the  incidents  of  the  trial  or  the 
action  of  the  trial  judge  between  the  final  rulings  on  the  demurrers  and 
the  entry  of  the  final  judgment.  The  first  two  lines  of  the  judgment 
inform  us  that,  "the  evidence  and  argument  being  concluded,  the  jury 
is  now  charged  by  the  court,  and  the  case  submitted  to  them."  In  order 
to  clearly  see  and  fully  present  the  views  of  the  judge,  we  have  thought 
it  necessary,  or  at  least  proper,  to  state  with  unusual  fullness  the  pro- 
visions of  the  written  contract  and  the  pleadings  of  the  respective 
parties.  It  appears  with  sufficient  clearness  on  the  face  of  the  contract 
itself  that  it  was  made  by  the  parties  with  full  knowledge  that  the  city 
of  Mobile  had  been  engaged,  and  was  then  engaged,  in  an  effort  to  pro- 
cure authority  to  issue  bonds  for  a  fixed  amount  to  pay  for  a  system  of 
waterworks,  and  also  for  a  system  of  sewers,  and,  in  support  of  her  ap- 
plication to  the  Legislature  for  that  authority,  had  caused  a  survey  to 
be  made,  and  plans  and  specifications  for  the  construction  of  a  system 
of  sewerage  for  the  city  to  be  prepared,  and  had  received  sealed  pro- 
posals for  the  construction  thereof,  from  the  defendant  in  error,  at 
least,  if  not  from  others,  in  advance  of  the  Legislature's  action,  and  as 
inducement  to  the  granting  of  the  authority  sought.  This  is  shown  by 
the  eleventh  section  of  the  contract,  read  in  connection  with  the  terms 
of  the  three  writings  which  evidence  the  agreement  of  the  parties.  The 
prices  of  all  work,  labor,  materials,  and  transportation  to  be  done  and 
furnished  in  constructing  the  sewerage  system,  stipulated  in  Schedule 
A  attached  to  the  specifications,  were  the  prices  and  figures  on  the 
approximate  quantities  as  proposed  by  the  defendant  in  error  in  his  bid 
for  the  construction  of  the  sewers  and  appurtenances  thereto.  It  bears 
date  October  ii,  1898.  The  specifications  required  that  the  bids  for 
the  construction  of  the  system  of  sewers  should  be  made  on  the  form  of 
proposal  furnished  by  the  engineer,  and  attached  to  the  specifications. 
Bidders  were  advised  that,  before  tendering  proposals,  they  should  visit 
the  locality  and  acquaint  themselves  with  the  physical  conditions,  and 
that  their  tender  of  proposals  should  be  understood  as  having  been 
made  with  full  and  complete  knowledge  thereof,  and  that  the  engineer's 
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estimate  of  quantities  contained  in  the  specifications  should  be  under- 
stood to  be  approximate  and  might  be  increased  or  diminished.  The 
written  specifications  which  the  contractor  was  required  to  sign,  to 
evidence  his  full  understanding  of  the  definitions  contained  therein; 
the  contractor's  bid,  showing  the  prices  and  figured  on  the  approximate 
quantities,  for  tlie  stun  of  which  he  proposed  to  undertake  and  com- 
plete all  of  the  work,  set  out  in  tabulated  form,  and  authenticated  by 
the  due  execution  thereof  by  each  of  the  parties,  bearing  date,  as  we 
have  already  said,  October  ii,  1898;  and  the  final  writing,  as  shown 
in  the  statement  of  the  case,  dated  October  21,  1898 — each  duly  ex- 
ecuted by  the  respective  parties — constitute  the  written  contract,  and  fill 
more  than  20  closely  printed  octavo  pages.  These  writings  all  have 
relation  to  a  complex  system  of  public  improvement  of  large  extent, 
and  it  is  difficult  to  believe  that  it  was  at  any  time  in  the  contempla- 
tion of  either  of  the  parties  that  this  projected  improvement  should  be 
made  without  any  written  evidence  of  a  contract  to  g^ide  them  in  the 
construction  of  the  work,  and  in  making  their  partial  and  final  settle- 
ment. The  theory  of  the  plaintiff's  pleadings  appears  to  be  that,  not- 
withstanding all  these  elaborate  preparations,  and  the  solemn  execution 
of  these  writings  by  the  parties,  when  the  work  was  about  to  com- 
mence, and  the  office  of  the  writings  to  begin  to  have  effect,  they  were 
wholly  set  aside,  and  the  work,  so  far  as  any  work  was  done,  was 
prosecuted,  and  settlements  therefor  made,  under  a  verbal  contract, 
which  did  not  stipulate  for  definite  prices,  but  left  the  parties  at  large 
to  settle  on  the  basis  of  the  reasonable  value  of  the  work,  materials, 
labor,  and  transportation  used,  and  that  the  writings  retain  efficiency 
only  as  to  that  part  of  the  work  which  was  never  done.  The  pleadings 
of  the  plaintiff  do  not  state  what  amount  of  money  he  received  from 
the  city  on  this  work  of  constructing  the  sewer  system,  nor  does  the 
record  anywhere  show  the  amounts  paid  him  during  the  progress  of 
the  work,  or  at  the  conclusion  thereof;  and,  in  the  absence  of  bills 
of  exception,  we  have  no  record  evidence  of  the  testimony  offered  and 
admitted  on  the  trial. 

In  the  brief  submitted  by  counsel  for  the  defendant  in  error,  it  is 
stated  that  the  court  overlooked  the  issue  made  in  the  replication  to 
the  second  and  third  pleas  to  the  first  five  counts  of  the  complaint,  so 
far  as  they  related  to  the  work  and  labor  done  and  material  furnished 
in  making  extra  excavations  as  incident  to  the  increased  depths  of  the 
sewer  system,  and  charged  the  jury  that  the  plaintiff  could  not  recover 
for  such  work  and  labor  done  and  material  furnished,  and  the  amount 
of  the  verdict  shows  that  the  jury  responded  to  these  instructions,  and 
found  for  the  plaintiff  only  under  the  sixth  and  seventh  counts  of  the 
complaint.  The  sixth  count  of  the  complaint  only  claims  $2,973.39 
for  extra  work  and  material  on  the  manholes  required  by  the  alleged 
changes  of  plan  and  specifications,  and  furnished  by  the  defendant  in 
error.  The  seventh  count  in  the  complaint  claims  only  the  sum  of 
$13,990,  alleged  loss  of  profit  on  work  alleged  to  have  been  contracted 
to  be  done,  which  the  city  afterwards  refused  to  have  done.  The  ver- 
dict of  the  jury,  with  which  the  defendant  in  error  appears  to  be  satis- 
fied, must  embrace  only  these  claims,  and  the  interest  that  had  accrued 
thereon  prior  to  the  date  of  the  verdict.     It  would  appear  from  these 
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undisputed  features  of  the  case  that  the  changes  in  the  proposed  plan 
and  specifications  had  not  been  radical. 

We  have  fully  examined  and  considered  the  cases  cited  on  the  brief 
submitted  for  the  defendant  in  error,  and  relied  upon  in  support  of  his 
contentions.  Our  attention  has  been  most  carefully  given  to  the  cases 
of  Wood  V.  Ft.  Wayne,  119  U.  S.  312,  7  Sup.  Ct.  219,  30  L.  Ed.  416; 
Henderson  Bridge  Company  v.  McGrath,  134  U.  S.  260,  10  Sup.  Ct. 
730,  33  L.  Ed.  934;  Wyandotte  &  D.  R.  Ry.  v.  King  Bridge  Company, 
100  Fed.  197,  40  C.  C.  A.  325 ;  County  of  Cook  v.  Henry  Harms,  108 
111.  151 ;  and  Salt  Lake  City  v.  Smith,  104  Fed.  451,  43  C.  C.  A.  637. 
We  do  not  deem  it  necessary  to  review  these  cases,  and  specifically 
point  out  wherein  the  contracts  and  work  and  pleadings  of  the  con- 
tractor in  each  of  them  materially  differ  from  the  contract  and  work 
and  pleadings  of  the  parties  involved  in  the  case  before  us.  We  do 
not  think  that  the  contractor  has  brought  his  claims  within  the  au- 
thority of  the  cases  he  has  cited.  On  the  contrary,  it  seems  to  us  that 
the  case  made  by  him  does  not  vary  materially  from  those  before  the 
Supreme  Court  in  Kihlberg  v.  United  States,  97  U.  S.  398,  24  L.  Ed. 
1 106;  Sweeney  v.  United  States,  lOQ  U.  S.  618,  3  Sup.  Ct.  344,  27  L. 
Ed.  1053  ;  and  Chicago  &  Santa  Fe  Railroad  v.  Price,  138  U.  S.  185,  11 
Sup.  Ct.  290,  34  L.  Ed.  917.  The  observations  made  by  Judge  Harlan 
in  the  first  of  these  cases,  and  repeated  in  the  one  last  cited,  are  pertinent 
in  the  present  case.     Speaking  for  the  court  in  those  cases,  he  said : 

"We  are  to  presume  from  the  terms  of  the  contract  that  both  parties  con- 
sidered-the  possibility  of  disputes  arising  between  them  in  reference  to  the 
execution  of  the  contract.  And  it  Is  to  be  presumed  that  In  their  minds  was 
the  possibility  that  the  engineer  might  err  In  his  determination  of  such  matters. 
Ck)nsequently,  to  the  end  that  the  interests  of  neither  party  should  be  put  in 
peril  by  disputes  as  to  any  of  the  matters  covered  by  their  agreement,  or  in 
reference  to  the  quantity  of  the  work  to  be  done  under  it,  or  the  compensation 
which  the  plaintiff  might  be  entitled  to  demand,  it  was  expressly  stipulated 
that  the  engineer's  determination  should  be  final  and  conclusive.  Neither 
party  reserved  the  right  to  revise  that  determination  for  mere  errors  or  mis- 
takes on  his  part  They  chose  to  risk  his  estimates,  and  to  rely  upon  their 
right,  which  the  law  presumes  they  did  not  Intend  to  waive,  to  demand  that 
the  engineer  should,  at  all  times,  and  in  respect  to  every  matter  submitted  to 
his  determination,  exercise  an  honest  judgment,  and  commit  no  such  mistakes 
as,  under  all  the  circumstances,  would  imply  bad  faith." 

If  it  is  possible  for  parties  negotiating  with  reference  to  the  con- 
struction of  such  a  system  of  public  improvement  as  that  involved  in 
this  case  to  bind  themselves  by  express  stipulations  that  the  engineer's 
determination  should  be  final  and  conclusive,  on  possible  disputes  aris- 
ing between  them  with  reference  to  the  execution  of  the  contract,  the 
parties  to  this  action  have  so  bound  themselves. 

We  conclude  that  the  demurrers  of  the  defendant  to  the  second  and 
third  replications,  and  to  the  fourth  replication  as  amended,  should 
have  been  sustained. 

It  is  therefore  ordered  that  the  judgment  of  the  circuit  court  is  re- 
versed, and  this  cause  is  remanded  to  that  court,  with  directions  to 
award  the  defendant  a  new  trial. 
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(127  FM.  530.) 

WITHAUP  V.  UNITED  STATES, 

(Circuit  Conrt  of  Appeals,  Eighth  Circuit    December  29, 1908.) 

No.  1.771. 

!•  FoBGEBT — Evidence — Other  Forged  Documents  Connected  with  Offenss 
Charged. 

In  a  prosecution  for  the  forgery  of  an  indorsement  on  a  pension  check 
wliich  was  issued  after  the  death  of  the  pensioner,  and  the  uttering  of  such 
check,  the  voucher  on  which  the  check  was  issued,  and  one  for  the  succeed- 
ing quarter,  and  a  postal  card  received  at  the  Pension  Office,  and  also  pur- 
porting to  have  been  signed  and  sent  by  the  pensioner,  but  the  signatures 
to  all  of  which  were  forged,  and  which,  as  the  evidence  tended  to  show, 
were  sent  in  furtherance  of  the  same  scheme  to  defraud,  w^re  admissible 
in  evidence  to  prove  the  guilty  intent  and  knowledge  with  which  the  prin- 
cipal acts  charged  were  done. 

2.  Federal  (Courts — Rules  of  Evidence  in  Criminal  Cases. 

The  rules  of  evidence  governing  federal  courts  in  criminal  cases  are 
those  which  were  in  force  in  the  state  at  the  time  such  courts  were  eetatn 
lished  therein,  subject  to  such  changes  as  have  been  made  by  Congress, 
and  are  not  changed  by  subsequent  state  enactments.  In  Ck>lorado,  such 
rules  are  those  which  were  in  force  in  the  territory  at  the  time  it  was  ad- 
mitted as  a  state  and  created  a  federal  district 

8.  Forgery — Proof  of  Signature — Comparison  of  Handwriting. 

Under  the  rule  of  the  conmion  law,  which  prevails  in  the  federal  courts 
in  Ck>Iorado  on  the  subject,  the  only  papers  which  are  admissible  in  evi- 
dence in  a  trial  for  forgery  for  the  purpose  of  proving  by  a  comparison  of 
handwriting  that  the  alleged  forgery  was  committed  by  defendant  are  such 
as  are  in  evidence  in  the  case  for  some  other  relevant  purpose,  and  which 
are  admitted  or  proved  to  be  in  the  handwriting  or  to  bear  the  signature 
of  the  defendant,  or  such  as  form  a  part  of  the  record  in  the  case,  as  a 
pleading  or  recognizance  bearing  the  defendant's  signature,  of  the  genuine- 
ness of  which  the  court  may  take  Judicial  notice.  The  court  cannot  in 
such  case  take  Judicial  notice  of  the  genuineness  of  the  signatures  to  papers 
filed  in  other  cases,  although  a  part  of  its  own  records,  and  their  admission 
as  standards  of  comparison  is  error. 

4,  Same — Instructions — Weight  of  Evidence. 

Where  an  expert  witness,  who  had  stated  his  opinion,  from  a  comparison, 
that  the  alleged  forged  signature  and  other  writings  in  evidence  were  writ- 
ten by  the  same  person,  was  prevented  from  giving  his  reasons  for  such 
opinion,  when  asked  by  the  prosecution,  by  an  objection  from  defendant's 
attorney,  who,  in  cross-examination,  did  not  call  for  such  reasons,  it  was 
proper  for  the  court  in  instructing  the  Jury,  to  state  that,  if  permitted,  the 
witness  would  presumably  have  been  able  to  declare  the  reasons  upon 
which  he  based  his  opinion ;  but  it  was  error  to  go  further,  and  to  state, 
in  effect,  that  such  reasons  would  presumably  have  been  convincing. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado. 

Withaup,  defendant  in  the  court  below,  was  there  tried  and  convicted  upon 
an  indictment  charging  him  with  forging  upon  the  back  of  a  pension  check  the 
name  of  the  payee,  and  with  uttering  the  check  with  the  forged  indorsement. 
The  check  was  dated  May  14,  1000,  and  drawn  by  the  pension  agent  of  the 
United  States  at  Topeka,  Kan.,  upon  the  assistant  treasurer  of  the  United 
States  at  St.  Louis,  Mo.  Pensions  are  paid  quarterly  in  February,  May,  Au- 
gust, and  November.  The  pension  agency,  in  mailing  each  check  to  a  pen- 
sioner, sends  therewith  an  unsigned  voucher  for  the  next  payment,  upon  the 

f  2.  Federal  courts  following  state  practice,  see  note  to  O'Connell  v.  Reed,  5 
C.  C.  A.  594. 
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return  of  which  In  due  course,  signed  by  the  pensioner,  and  stating  his  post- 
office  address,  the  checlv  for  the  next  quarter  is  mailed  to  the  address  named. 
Daniel  Mosher,  named  as  payee  in  the  check  in  question,  died  at  Denver,  Colo., 
March  21,  1900,  before  the  check  was  drawn.  Among  his  effects  was  the  un- 
signed voucher  for  the  May  payment,  which  had  accompanied  the  pension  check 
mailed  to  him  In  February.  Evidence  was  produced  by  the  government  tending 
to  show  that  shortly  after  Mosher's  death  this  unsigned  voucher  fell  Into  the 
hands  of  Wlthaup,  who  was  a  pension  attorney  residing  In  Denver,  and  familiar 
with  pension  matters ;  that  the  voucher  was  subsequently  received  at  the  To- 
peka  pension  agency,  purporting  to  have  been  signed  by  the  pensioner,  and  de- 
claring his  post-office  address  to  be  1511  Arapahoe  street,  Denver,  a  place  shown 
to  have  been  much  frequented  by  Wlthaup  at  that  time ;  that  the  check  for  the 
May  payment  was  Issued  upon  this  voucher,  and  mailed  to  the  pensioner  at  the 
address  named,  and  was  soon  thereafter  cashed  by  a  bank  In  Colorado  Springs, 
Colo.,  upon  a  day  Immediately  following  Wlthaup*s  presence  there ;  that  when 
so  cashed  the  check  purported  to  have  been  Indorsed  by  the  payee ;  that  the  un- 
signed voucher  for  the  August  payment  which  accompanied  the  May  check, 
was  subsequently  received  at  the  pension  agency,  purporting  to  have  been 
signed  by  the  pensioner,  and  declaring  his  post-office  address  to  be  Colorado 
Springs;  and  that  soon  thereafter  there  was  received  at  the  pension  agency 
a  postal  card  purporting  to  be  signed  by  the  pensioner,  and  requesting  that  the 
August  check  be  mailed  to  Villa  Park,  Instead  of  Colorado  Springs,  as  requested 
in  his  August  voucher.  Witnesses  acquainted  with  Withaup*s  handwriting  de- 
clared their  belief  that  the  indorsement  upon  the  May  check,  and  the  signatures 
to  the  May  and  August  vouchers  and  to  the  postal  card,  were  written  by 
Wlthaup.  The  court  permitted  the  government  to  produce  in  evidence  four 
papers  purporting  to  be  signed  by  Wlthaup,  and  to  be  part  of  the  files  of  some 
former  case  in  that  court  to  which  Wlthaup  was  a  party  defendant,  and  two 
recognizances  executed  by  him  In  the  case  on  trial,  and  forming  part  of  Its 
files.  The  declared  purpose  of  Introducing  these  papers  In  evidence  was  that 
the  signatures  to  them  might  be  used  by  way  of  comparison  as  established 
standards  of  Wlthaup's  handwriting.  A  declaration  for  Increase  of  pension  by 
one  Cogan  was  also  admitted  in  evidence,  along  with  some  testimony  to  the 
effect  that  the  body  of  It  was  written  by  Wlthaup.  Assuming  the  seven  papers 
last  mentioned  to  be  proper  standards  with  which  to  compare  the  writing  in 
dispute,  J.  F.  Shearman,  an  expert  or  specialist  In  handwriting,  called  as  a 
witness  for  the  government,  testified  that  the  Indorsement  upon  the  May  check, 
and  the  signatures  to  the  May  and  August  vouchers  and  to  the  postal  card, 
were  all  written  by  the  same  hand  which  wrote  the  body  of  the  Cogan  declara- 
tion, and  the  signatures  to  the  other  papers  used  as  standards.  The  introduc- 
tion of  the  seven  papers,  and  their  use  as  standards  of  comparison,  were  over 
the  defendant's  repeated  objection  and  exception.  The  concluding  part  of 
Shearman's  examination  In  chief  was  as  follows:  "Q.  Could  you,  Mr.  Shear- 
man, make  it  any  plainer  to  the  jury  and  the  court  as  to  how  you  arrive  at 
your  conclusion  by  the  use  of  the  blackboard?  A.  I  think  I  could.  Q.  If  you 
will,  kindly  do  so.  The  Court :  I  think  we  will  not  have  that  done  unless  it  be 
called  for  by  the  counsel  for  the  prisoner.  Q.  I  will  ask  you  to  state,  Mr.  Shear- 
man, which  can  be  stated  orally,  and  without  the  use  of  the  blackboard,  any 
explanation  of  the  method  by  which  you  reached  your  conclusion?  A.  Yes,  sir. 
Q.  I  wish  you  would  please  state  It  Mr.  Fleming :  I  believe  I  have  a  right  to 
call  that  out,  and  not  the  counsel.  The  Court :  I  think  it  is  quite  enough  for 
him  to  state  generally  that  It  is  the  writing  of  the  prisoner,  unless  the  counsel 
for  the  prisoner  shall  call  for  his  methods  of  ascertaining  It"  The  witness' 
reason  for  his  opinion,  and  his  method  of  reaching  it  were  not  asked  for  by 
the  defendant  Upon  this  point  the  court  instructed  the  Jury :  "Mr.  Shearman, 
called  by  the  government  was  of  that  class.  You  may  recall  that  when  the 
district  attorney  proposed  here  to  have  him  go  to  the  blackboard  and  show  the 
similarity  of  hands — the  writing  of  the  signature  of  Daniel  Mosher  to  other 
writings  which  had  been  put  in  evidence  as  having  been  made  by  the  prisoner — 
that  it  was  left  to  the  prisoner's  counsel  to  Inquire  in  that  respect  In  relation 
to  that  matter,  and  the  prisoner's  counsel  did  not  call  for  that ;  but,  presum- 
ably, if  he  had  called  for  it  Mr.  Shearman  would  have  been  able  to  declare 
before  you  upon  what  reasons  he  proceeded  in  his  decision  as  to  the  similarity 
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of  these  hands,  and  how  it  wonid  be  impossible,  or  at  least  not  a  matter  to  t>e 
believed,  that  another  person  than  the  prisoner  could  have  made  the  writing 
upon  the  back  of  the  check."  This  was  excepted  to  by  defendant,  and  specific 
exception  was  taken  to  the  statement  of  what  the  witness  "could  or  would  have 
done,  had  he  been  permitted  to  go  to  the  blackboard." 

John  D.  Fleming,  for  plaintiff  in  error. 

Earl  M.  Cranston,  U.  S.  Atty.  (Ernest  Knaebel,  Asst  U.  S.  Atty., 
on  the  brief),  for  the  United  States. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Qrcuit 
Judges. 

VAN  DEVANTER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court 

No  error  was  committed  in  admitting  in  evidence  the  May  and 
August  vouchers  and  the  Villa  Park  postal  card.  They  were  for- 
geries, equally  with  the  indorsement  upon  the  May  check,  because  all 
were  written  after  the  death  of  the  pensioner.  The  evidence  tended  to 
show  that  these  forgeries,  and  the  uttering  of  the  forged  indorsement, 
were  connected  acts  in  a  single  scheme  to  defraud,  perpetrated  by  the 
defendant  The  vouchers  and  the  postal  card  were  therefore  admis- 
sible, not  to  show  other  offenses  distinct  from  those  for  which  he  was 
upon  trial,  but  to  prove  the  guilty  intent  and  knowledge  with  which 
the  principal  acts  charged  were  done.  United  States  v.  Doebler,  25 
Fed.  Cas.  883,  No.  14,977;  Bottomley  v.  United  States,  3  Fed.  Cas. 
969,  No.  1,688;  United  States  v.  Hinman,  26  Fed.  Cas.  324,  No.  15,- 
370;  United  States  v.  Roudenbush,  27  Fed.  Cas.  902,  No.  16,198; 
Commonwealth  v.  White,  145  Mass.  392,  14  N.  E.  611 ;  State  v.  Rose, 
70  Minn.  403,  73  N.  W.  177;  State  v.  Hodges,  144  Mo.  50,  45  S.  W. 
1093 »  People  V.  Everhardt,  104  N.  Y.  591,  11  N.  E.  62 ;  Cohen  v.  Peo- 
ple, 7  Colo.  274,  3  Pac.  385;  People  v.  Frank,  28  Cal.  507,  515. 

Much  attention  has  been  given  in  the  briefs  and  oral  argument  to 
the  court's  rulings  in  admitting  in  evidence  claimed  standards  of  de- 
fendant's handwriting,  not  otherwise  relevant  to  the  issues,  and  in 
permitting  an  expert  in  handwriting,  not  acquainted  with  that  of  de- 
fendant, to  compare  the  disputed  writings  with  these  standards,  and  to 
state  whether,  in  his  opinion,  they  were  written  by  the  same  hand. 
This  is  a  subject  upon  which  there  is  much  contrariety  of  opinion 
among  the  courts.  In  England  and  several  of  the  states  of  the  Union, 
statutes  have  been  adopted  expressly  permitting  comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the  satisfaction  of  the  court 
to  be  genuine,  and  permitting  such  writings,  and  the  testimony  of  wit- 
nesses respecting  the  same,  to  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness  or  otherwise  of  the  writing  in  dispute. 
Colorado  has  such  a  statute,  enacted  April  3,  1893  (3  Mills'  Ann.  St. 
Colo.  §  1746c);  but  Withaup  was  tried  for  an  offense,  not  against  the 
state  of  Colorado,  but  against  the  United  States,  and  there  is  no  con- 
gressional enactment  of  this  character.  The  states  are  without  power 
to  prescribe  or  change  the  rules  of  evidence  in  trials  for  offenses 
against  the  United  States,  and  there  is  no  act  of  Congress  which  makes 
the  statutes  of  the  several  states,  upon  this  subject,  as  enacted  and 
changed  from  time  to  time,  applicable  to  trials  for  these  offenses.    In 
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United  States  v.  Reid,  12  How.  361,  363,  365,  13  L.  Ed.  1023,  ;t  be- 
came necessary  for  the  Supreme  Court  to  determine  the  rules  of  evi- 
dence controlling  courts  of  the  United  States  in  such  trials,  and  espe- 
cially to  determine  whether  a  court  of  the  United  States  within  the  state 
of  Virginia,  in  a  trial  for  a  criminal  offense  against  the  United  States, 
should  give  eflFect  to  a  statute  of  that  state,  adopted  in  1849,  changing 
the  rules  of  evidence  in  that  state  applicable  to  the  trial  of  criminal 
cases.  The  court  said,  referring  to  the  judiciary  act  of  1789  (Act  Sept 
24,  1789,  c.  20,  I  Stat.  73),  and  the  crimes  act  of  1790  (Act  April  30, 
1790,  c.  9,  I  Stat.  112),  at  page  365,  12  How.,  13  L.  Ed.  1023: 

"But  neither  of  these  acts  makes  any  express  provision  concerning  the  mode 
of  conducting  the  trial  after  the  jury  are  sworn.  They  do  not  prescribe  any 
rule  by  which  It  is  to  be  conducted,  nor  the  testimony  by  which  the  guilt  or  In- 
nocence of  the  party  is  to  be  determined.  Yet,  as  the  courts  of  the  United 
States  were  then  organized,  and  clothed  with  jurisdiction  in  criminal  cases,  it 
Is  obvious  that  some  certain  and  established  rule  upon  this  subject  was  neces- 
sary to  enable  the  courts  to  administer  the  criminal  jurisprudence  of  the  United 
States.  And  it  Is  equally  obvious  that  it  must  have  been  the  intention  of  Con- 
gress to  refer  them  to  some  Imown  and  established  rule,  which  was  supposed 
to  be  so  familiar  and  well  understood  in  the  trial  by  jury  that  legislation  upon 
the  subject  would  be  deemed  superfluous.  This  is  necessarily  to  be  implied 
from  what  these  acts  of  Congress  omit,  as  well  as  from  what  they  contain. 

"But  this  could  not  be  the  common  law  as  it  existed  at  the  time  of  the  emi- 
gration of  the  colonists,  for  the  Constitution  had  carefully  abrogated  one  of  its 
most  Important  provisions  in  relation  to  testimony  which  the  accused  might 
offer.  It  could  not  be  the  rule  which  at  that  time  prevailed  in  England,  for 
England  was  then  a  foreign  country,  and  her  laws  foreign  laws.  And  the  only 
known  rule  upon  the  subject  which  can  be  supposed  to  have  been  in  the  minds 
of  the  men  who  framed  these  acts  of  Congress  was  that  which  was  then  in  force 
in  the  respective  states,  and  which  they  were  accustomed  to  see  in  dally  and 
familiar  practice  in  the  state  courts.  And  this  view  of  the  subject  is  confirmed 
by  the  provisions  in  the  act  of  1789,  which  refers  its  courts  and  oflacers  to  the 
laws  of  the  respective  states  for  the  qualifications  of  jurors  and  the  mode  of 
selecting  them.  And  as  the  courts  of  the  United  States  were  in  these  respects 
to  be  governed  by  the  laws  of  the  several  states.  It  would  seem  necessarily  to 
follow  that  the  same  principles  were  to  prevail  throughout  the  trial,  and  that 
they  were  to  be  governed  In  like  manner,  in  the  ulterior  proceedings  after  the 
jury  was  sworn,  where  there  was  no  law  of  Congress  to  the  contrary. 

"The  courts  of  the  United  States  have  uniformly  acted  upon  this  construction 
of  these  acts  of  Congress,  and  it  has  thus  been  sanctioned  by  a  practice  of  sixty 
years.  They  refer  undoubtedly  to  English  works  and  English  decisions.  For 
the  law  of  evidence  in  this  country,  like  our  other  laws,  being  founded  upon 
the  ancient  common  law  of  England,  the  decisions  of  its  courts  show  what  Is 
our  own  common  law  upon  the  subject  where  It  has  not  been  changed  by  statute 
or  usage.  But  the  rules  of  evidence  in  criminal  eases  are  the  rules  which  were 
in  force  in  the  respective  states  when  the  Judiciary  act  of  1789  was  passed. 
Congress  may  certainly  change  It  whenever  they  think  proper,  within  the  limits 
prescribed  by  the  Constitution.  But  no  law  of  a  state  made  since  1789  can 
affect  the  mode  of  proceeding  or  the  rules  of  evidence  in  criminal  cases." 

The  territory  embraced  in  the  state  of  Colorado  had  not  been  acquired 
by  the  United  States  in  1789  or  1790,  and  was  not  admitted  into  the 
Union  as  a  state  until  1876.  So  there  are  here  no  known  and  estab- 
lished local  rules  in  force  in  1789  or  1790  which  could  have  been  con- 
templated by  Congress  when  the  judiciary  and  crimes  acts  were  passed. 
When,  however,  Colorado  was  admitted  into  the  Union  as  a  state,  it 
had  known  and  established  rules  concerning  evidence  in  criminal  cases. 
An  act  of  the  territory  of  Colorado  passed  November  5,  1861,  and  in 
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force  at  the  time  of  the  state's  admission,  declared  the  rules  of  evidence 
of  the  common  law  to  be  binding  on  all  courts  and  juries  in  criminal 
cases,  save  in  some  respects  not  here  material.  Laws  Colo.  1861,  p^ 
335»  §  145;  Gtn.  Laws  Colo.  1877,  §  821.  The  acts  of  Congress  un- 
der which  the  state  was  admitted  made  it  a  judicial  district,  established 
courts  of  the  United  States  therein,  and  clothed  them  with  criminal 
jurisdiction.  To  enable  them  to  administer  the  criminal  laws  of  the 
United  States,  it  was  essential  that  there  should  be  some  certain  and 
established  rules  of  evidence.  Congress  made  no  provision  upon  the 
subject,  other  than  to  declare  that  "the  laws  of  the  United  States  not 
locally  inapplicable  shall  have  the  same  force  and  effect  within  the  said 
state  as  elsewhere  within  the  United  States."  Act  June  26,  1876,  c. 
H7*  §  I.  19  Stat.  61  [U.  S.  Comp.  St  1901,  p.  328].  It  is  not  material 
that  there  are  here  no  known  and  established  local  rules  in  force  in  1789 
or  1790  which  could  have  been  contemplated  by  Congress  when  the 
judiciary  and  crimes  acts  were  passed,  for  there  was  no  purpose  at  that 
time,  and  could  have  been  none,  to  make  those  acts  operative  in  what 
is  now  the  state  of  Colorado.  But  it  is  material  that  Colorado  had 
known  and  established  rules  upon  the  subject  at  the  time  when  those 
acts  were  subsequently  fully  extended  to  the  new  state,  and  given  the 
same  operation  there  which  had  been  given  to  them  in  Virginia  and 
other  states  at  the  time  of  their  enactment.  The  situation  incident 
to  the  admission  of  Colorado  as  a  state,  and  the  manner  in  which  Con- 
gress dealt  with  it,  were  essentially  the  same  as  those  shown  in  United 
States  V.  Reid,  supra.  Applying  the  principles  of  that  decision,  it  is 
obvious  that  it  was  the  purpose  of  Congress,  save  where  it  had  legis- 
lated otherwise,  or  should  do  so  in  the  future,  to  refer  the  courts  of  the 
United  States  in  the  new  state  to  the  known  and  established  rules  con- 
cerning evidence  in  criminal  cases  which  were  in  force  in  Colorado  at 
the  time  when  the  judiciary  and  crimes  acts  were  given  the  same 
operation  in  that  state  as  in  other  states,  which  was  when  Colorado  was 
admitted  into  the  Union  as  a  state.  No  law  of  the  state  enacted  there- 
after changing  the  rules  of  evidence  can  affect  criminal  trials  in  the 
courts  of  the  United  States.  Such  was,  in  effect,  the  decision  of  the 
Supreme  Court  in  Logan  v.  United  States,  144  U.  S.  263,  298,  303,  i^ 
Sup.  Ct.  617,  36  L.  Ed.  429,  which  presented  a  similar  question  in  re- 
spect of  the  state  of  Texas.  It  may  be  that,  in  the  entire  absence  of  any- 
federal  statute  and  of  any  known  and  established  rules  of  evidence  in 
the  state  at  the  time  of  its  admission,  the  rules  of  evidence  found  in 
the  common  law  would  govern  the  courts  of  the  United  States  in  Col- 
orado in  the  determination  of  the  questions  here  presented.  Moore  v. 
United  States,  91  U.  S.  270,  23  L.  Ed.  346;  United  States  v.  Maxwell, 

3  Dill.  275.  26  Fed.  Cas.  1221,  No.  15,750;  United  States  v.  Nye  (C.  C.) 

4  Fed.  888 ;  Erwin  v.  United  States  (D.  C.)  37  Fed.  470,  488,  2  L.  R. 
A.  229;  Howard  v.  United  States,  21  C.  C.  A.  586,  591,  75  Fed.  986^ 
991,  34  L.  R.  A.  509.  But  that  need  not  be  decided  now.  From  what 
has  been  said,  it  follows  that  the  admissibility  of  the  evidence  under  con- 
sideration must  be  determined,  not  by  the  statute  of  Colorado  enacted 
in  1893,  ^^^  t)y  the  common  law,  which,  by  reason  of  the  territorial  act 
of  1 86 1,  was  the  law  of  Colorado  when  it  was  admitted  into  the  Union 
as  a  state. 
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Proof  of  private  writings  by  a  comparison  of  hands  or  writings  is 
a  subject  which  has  received  the  attention  of  the  federal  courts  in  sev- 
eral reported  decisions,  Strother  v.  Lucas,  6  Pet  763,  767,  8  L.  Ed. 
573;  Rogers  v.  Riter,  12  Wall.  317,  320,  20  L.  Ed.  417;  Moore  v. 
United  States,  91  U.  S.  270,  23  L.  Erd.  346;  Williams  v.  Conger,  125 
U.  S.  397,  413,  8  Sup.  Ct.  933,  31  L.  Ed.  778;  Hickory  v.  United 
States,  151  U.  S.  303,  14  Sup.  Ct.  334,  38  L.  Ed.  170;  Stokes  v.  United 
States,  157  U.  S.  187,  193,  15  Sup.  Ct.  617,  39  L.  Ed.  667;  United 
States  V.  Craig,  25  Fed.  Cas.  682,  No.  14,883 ;  Keyser  v.  Pickerel,  4  App. 
D.  C.  198;  United  States  v.  Jones  (C.  C.)  10  Fed.  469;  United  States 
V.  McMillan  (D.  C.)  29  Fed.  247;  United  States  v.  Mathias  (C.  C.) 
36  Fed.  892;  Medway's  Case,  6  Ct.  CI.  421 ;  Blewett's  Case,  10  Ct  CI. 
235.  These  decisions  clearly  establish  that  the  common-law  rule  is  as 
follows:  (i)  It  is  the  general  rule  that  evidence  by  comparison  of 
hands  is  not  admissible  where  the  witness  has  no  previous  knowledge 
of  the  handwriting,  but  is  called  to  testify  merely  from  a  comparison 
of  hands.  (2)  The  general  rule  has  exceptions  equally  as  well  settled 
as  the  rule  itself,  one  of  which  is  that  if  a  paper  is  in  evidence  in  the 
case  for  some  other  purpose,  and  is  admitted  or  satisfactorily  proven  to 
be  in  the  handwriting  of  the  party,  or  to  bear  his  signature,  the  dis- 
puted writing  may  be  compared  therewith,  and  its  genuineness  inferred, 
or  otherwise,  from  such  comparison.  (3)  A  paper,  such  as  a  pleading, 
recognizance,  or  the  like,  filed  by  a  party  to  the  case,  bearing  his  signa- 
ture, and  forming  part  of  the  record  or  proceedings  in  the  case  of  which 
the  court  takes  judicial  notice,  may  likewise  be  made  the  basis  of  com- 
parison in  determining  the  genuineness,  or  otherwise,  of  a  writing  at- 
tributed to  that  party.  (4)  Where  the  disputed  writing  is  not  of  such 
antiquity  that  witnesses  acquainted  with  the  person's  handwriting  can- 
not be  had,  papers  otherwise  irrelevant  to  the  issues,  and  not  in  the 
case  as  part  of  its  record  or  proceedings,  cannot  be  introduced  in  evi- 
dence merely  for  the  purpose  of  instituting  a  comparison  of  handwrit- 
ing. (5)  Where  a  comparison  is  permissible,  it  may  be  made  by  the 
court  and  jury,  with  or  without  the  aid  of  expert  witnesses.  The  dan- 
ger of  fraud  or  surprise,  and  the  multiplication  of  collateral  issues,  are 
the  principal  reasons  for  confining  the  rule  within  these  limits. 

The  four  papers  purporting  to  be  signed  by  the  defendant,  and  to  be 
part  of  the  files  of  some  former  case  in  the  trial  court,  to  which  the 
defendant  was  a  party,  should  not  have  been  received  in  evidence  or 
used  as  standards  of  comparison.  They  were  not  themselves  proof 
of  their  genuineness,  and  they  were  not  at  the  trial  admitted  or  proved 
to  be  part  of  the  files  of  the  court,  or  to  have  been  signed  by  the  de- 
fendant. Even  if  part  of  the  files  of  some  former  case,  they  may  not 
have  been  received  or  acted  upon  in  that  case  under  circumstances 
which  amounted  to  a  declaration  of  their  genuineness  by  the  defendant. 
They  may  have  been  repudiated  by  him  in  that  case,  or  action  upon 
them  may  have  been  refused  by  the  court  because  they  were  not  genu- 
ine. A  court  does  not,  in  the  trial  of  one  case,  take  judicial  notice  of 
proceedings  had  in  other  cases,  even  though  shown  by  its  own  records. 
Baker  v.  Mygatt,  14  Iowa,  131;  Bond  v.  White,  24  Kan.  45,  48; 
Thayer  v.  Honeywell,  7  Kan.  App.  548,  51  Pac.  929;  Grace  v.  Ballou, 
4  S.  D.  333,  336,  56  N.  W.  1075 ;  Gibson  v.  Buckner,  65  Ark.  84,  44 
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S.  W.  1034;  Adler  v.  Lang,  26  Mo.  App.  226;  Lake  Merced  Water 
Co.  V.  Cowles,  31  Cal.  215;  Ralphs  v.  Hensler,  97  Cal.  296,  304,  32 
Pac.  243.  These  papers  were  not  otherwise  relevant  to  the  issues. 
They  were  not  standards  of  comparison  without  evidence  that  they  were 
genuine,  which  might  be  denied  by  the  defendant  To  enter  upon 
3iis  inquiry  would  raise  collateral  issues  and  tend  to  confuse  the  jury. 
Counsel  for  the  government  calls  attention  to  a  stipulation  in  the  record, 
an4  asks  the  court  to  say  from  it  that  the  genuineness  of  these  papers 
is  admitted  Ly  the  defendant,  but  this  cannot  be  done.  The  stipulation 
was  not  entered  into  until  two  months  after  the  trial,  and  appears  to 
have  been  entered  into  then  merely  to  put  into  the  bill  of  exceptions  a 
brief  description  of  these  papers,  and  to  avoid  copying  them  at  length. 
Whether  papers  otherwise  irrelevant  to  the  issues,  and  not  part  of  the 
record  or  proceedings  in  the  case,  but  admitted  at  the  trial  to  be  genuine, 
can  properly  be  received  in  evidence,  and  used  as  standards  of  com- 
parison, is  not  clearly  determined  in  the  cases  heretofore  cited,  and  it 
is  not  necessary  to  determine  it  here.  The  admission  and  use  of  these 
four  papers  as  standards  of  comparison  was  error. 

The  two  recognizances  executed  by  the  defendant  in  the  case  on 
trial  are  upon  a  different  footing.  While  judicial  knowledge  does  not 
extend  to  the  record  or  proceedings  in  former  or  other  cases,  it  does 
extend  to  the  record  and  proceedings  in  the  case  on  trial.  State  v. 
Bowen,  16  Kan.  475,  477;  State  v.  Stevens,  56  Kan.  720,  723,  44  Pac. 
992;  State  v.  Schilling,  14  Iowa,  455,  459;  Kenosha  Stove  Co.  v. 
Shedd,  82  Iowa,  540,  544,  48  N.  W.  933 ;  Searls  v.  Knapp,  5  S.  D. 
325,  58  N.  W.  807, 49  Am.  St.  Rep.  873 ;  State  v.  Ulrich,  no  Mo.  350, 
355,  19  S.  W.  656;  Johnson  v.  State,  29  Ark.  31,  34,  21  Am.  Rep.  154; 
Hollenbach  v.  Schnabel,  loi  Cal.  312,  35  Pac.  872,  40  Am.  St.  Rep.  57. 
In  Medway's  Case,  6  Ct.  CI.  421,  and  in  Blewett's  Case,  10  Ct  CI.  235, 
the  Court  of  Claims  compared  a  disputed  writing  with  claimant's  sig- 
nature to  his  petition ;  and  in  Moore  v.  United  States,  91  U.  S.  270, 
23  L.  Ed.  346,  the  Supreme  Court  sustained  the  action  of  the  Court  of 
Claims  in  comparing  a  disputed  writing  with  the  power  of  attorney 
given  bv  the  claimant,  under  the  following  rule  of  the  latter  court  (6 
Ct.  CI.  vi): 

"In  aU  cases  where  the  petition  of  the  claimant  Is  signed,  nd  the  affidavit 
thereto  made  by  the  agent  or  attorney  of  the  claimant,  there  shall  be  filed  with 
the  petition  a  regular  warrant  of  attorney,  duly  executed  by  the  claimant  to 
the  party  so  acting  on  his  behalf;  and  on  failure  to  file  such  warrant  of  at- 
torney, the  petition  will  be  dismissed." 

It  was  said  by  the  Supreme  Court  (page  274, 91  U.  S.,  23  L.  Ed.  346) : 

**It  is  not  distinctly  stated  in  this  case  that  the  writing  used  as  a  basis  of 
coinparlson  wns  admitted  to  be  in  the  claimant's  hand,  but  it  was  conceded  by 
counsel  that  It  was  In  fact  the  power  of  attorney  given  by  him  to  his  attorney 
in  fact,  by  virtue  of  which  he  appeared  and  presented  the  claim  to  the  court. 
Tills  cortululy  amounted  to  a  declaration  on  his  part  that  it  was  in  his  hand» 
and  to  pretend  the  contrary  would  operate  as  a  fraud  on  the  court" 

Other  decisions  to  the  same  effect  are  Wilber  v.  Eicholtz,  5  Colo. 
241,  243;  State  V.  Noe,  119  N.  C.  849,  25  S.  E.  812;  Vinton  v.  Peck, 
14  Mich.  287,  295.  There  was  no  pretense  that  the  two  recognizances 
were  surreptitiously  or  otherwise  improperly  in  the  files.     Whether  they 
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were  properly  part  of  the  record  and  proceedings  in  the  case,  and 
whether,  upon  their  execution  and  delivery,  the  defendant  had  been 
admitted  to  bail,  were  matters  of  which  the  court  took  judicial  notice. 
If  the  defendant  had  obtained  bail  in  this  manner,  or  perchance  was 
then  enjoying  bail  so  obtained,  he  would  not  be  heard  to  deny  that  he 
had  signed  the  recognizances.  No  collateral  issue  could  be  raised  by 
admitting  and  using  them  as  standards  of  comparison,  nor  could  fraud 
or  surprise  result  therefrom.  There  was  no  error  in  the  rulings  in 
respect  of  these  recognizances. 

The  Cogan  declaration  for  increase  of  pension  was  not  a  competent 
standard  of  comparison.  It  was  otherwise  irrelevant  to  the  issues,  and 
was  not  part  of  the  record  or  proceedings  of  the  case  on  trial 

Complaint  is  made  of  the  instructions  given  to  the  jury  concerning 
the  unspoken  reasons  of  the  government's  expert  witness  for  the  opinion 
expressed  by  him  as  to  the  similarity  or  identity  of  the  handwriting  in 
the  papers  exhibited  to  him.  As  appears  in  the  statement  heretofore 
made,  a  ruling  of  the  court,  fully  acquiesced  in  by  defendant's  counsel, 
prevented  the  government  from  placing  this  information  before  the  jury 
during  the  examination  in  chief  of  the  witness,  and  the  defendant  did 
not  avail  himself  of  the  privilege  expressly  accorded  to  him  of  calling 
it  out  upon  cross-examination.  Defendant's  counsel  was  therefore  not 
in  a  position  to  subsequently  urge  before  the  jury  that  the  witness* 
opinion  was  tmexplained  or  inexplicable.  And  whether  this  was  done 
or  not,  it  was  entirely  appropriate,  in  view  of  the  situation  which  the 
matter  had  assumed,  that  the  court  should  call  the  attention  of  the 
jury  thereto,  and  state  that  presumably  the  witness  would  have  been 
able  to  declare  the  reasons  upon  which  he  proceeded  in  pronouncing  his 
opinion.  Men  are  so  generally  able  to  declare  the  reasons  for  their 
opinions,  that  where,  in  testifying  as  an  expert,  one  has  given  an  opin- 
ion from  the  witness  stand,  and  has  expressed  himself  as  willing  and 
able  to  explain  the  opinion,  but  has  been  prevented  from  doing  so,  it 
may  well  be  said  that  presumably  he  would  have  been  able  to  declare 
upon  what  reasons  his  opinion  rested.  Thus  far  the  instruction  is  not 
subject  to  criticism.  But  it  also  said  to  the  jury  that  presumably  the 
witness  "would  have  told  you  how  every  stroke  of  the  pen  was  made, 
and  how  it  would  be  impossible,  or  at  least  not  a  matter  to  be  believed, 
that  another  person  than  the  prisoner  could  have  made  the  writing  upon 
the  back  of  the  check."  It  is  not  a  matter  of  common  experience  or 
observation  that  the  opinions  of  men,  or  of  those  men  who  speak  as 
experts  in  handwriting,  are  so  unerring,  or  that  the  reasons  for  their 
opinions  are  so  well  founded,  convincing,  and  conclusive,  as  the  opinion 
and  reasons  of  this  witness  were  assumed  to  be  in  this  instruction. 
The  law  does  not  permit  presumptions  to  be  entertained  in  judicial  pro 
ceedings  which  do  not  comport  with,  or  are  contrary  to,  the  common 
experience  or  observation  of  men.  The  effect  of  the  instruction  was  to 
convey  to  the  jury  the  impression  that,  as  matter  of  law,  the  failure  of 
the  defendant  to  exercise  the  full  right  of  cross-examination  accorded  to 
him  by  the  court's  ruling  was  a  confession  that  the  reasons  in  the  mind 
of  the  witness  foi  the  opinion  expressed  by  him  were  so  well  founded, 
convincing,  and  conclusive  as  to  demonstrate,  if  stated,  that  it  was  im- 
possible, or  at  least  incredible,  that  the  forgery  charged  was  the  act  of 
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another  person  than  the  defendant.  It  was  equivalent  to  putting  into 
the  mouth  of  the  witness,  and  before  the  jury,  matters  to  which  the  wit- 
ness had  not  testified,  and  which  did  not  presumptively  flow  or  result 
from  the  testimony  which  he  had  given.     This  was  error. 

A  ruling  of  the  court  sustaining  the  third,  fourth,  and  fifth  counts 
of  the  indictment  upon  which  defendant  was  found  guilty  is  complained 
of,  but  a  careful  examination  of  the. indictment  discloses  no  defect  in 
either  of  these  counts. 

The  judgment  is  reversed  and  the  case  is  remanded,  with  a  direction 
to  grant  a  new  trial. 

(127  Fed.  538.) 

In  re  GAILEY. 

(Circuit  Court  of  Appeals.  Seventh  Circuit    January  7,  1904.) 

No.  1,004. 

L  Bankbuftct — DiscHABOB — KLlkino  False  Oath. 

Where  a  bankrupt  has  received  a  deed  purporting  to  convey  an  Interest 
in  land,  and  has  acted  upon  It  by  obtaining  a  loan  secured  by  a  mortgage 
on  such  Interest  which  Is. outstanding  at  the  time  of  the  adjudication  In 
bankruptcy,  he  has  no  right  to  omit  the  property  or  the  debt  from  his 
schedules  on  the  theory  that  In  fact  the  conveyance  vested  no  Interest  in 
him,  that  being  a  matter  to  be  determined  by  the  court;  and  his  entire 
omission  of  any  mention  of  the  property  is  sufficient  to  warrant  the  re- 
fusal of  a  discharge  on  the  ground  of  his  making  a  false  oath. 
2.  Same— Schedule  of  Assets— Equitable  Interest  in  Land. 

The  will  of  a  testator  provided  that  his  property  should  descend  ac- 
cording to  law,  except  that  the  shares  which  would  go  to  his  daughtenf: 
were  devised  to  a  trustee  for  the  use  and  benefit  of  the  daughters  and 
their  heirs,  the  Income  to  be  paid  to  the  daughters.  Subsequently  one  of 
the  daughters  conveyed  her  Interest  In  land  so  held  In  trust  for  her  to  her 
daughter  and  another.  Held,  that  the  deed  conveyed  to  the  daughter  an 
equitable  interest  In  the  land  subject  to  the  trust,  which  she  was  required 
to  schedule  In  bankruptcy. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  IlHnois,  in  Bankruptcy. 

The  bankrupt,  on  January  26, 1903,  filed  her  petition  In  the  bankruptcy  court 
for  a  discharge  from  her  debts.  On  the  14th  of  February,  1903,  a  creditor  filed 
objections  to  the  discharge  to  the  effect  that  she  had  made  a  false  oath  and 
account  In  relation  to  her  proper^,  namely,  that  In  Exhibit  B  to  her  petition, 
which  she  asserted  under  oath  contained  an  Inventory  of  all  her  property,  both 
real  and  personal,  she  answered,  in  effect,  that  she  had  no  real  property,  elth^ 
in  reversion,  remainder,  or  in  expectancy,  held  in  trust,  or  subject  to  any  power 
or  right  to  dispose  of  or  to  charge,  whereas  she  had,  as  she  then  well  knew, 
title  to  certain  real  estate  conveyed  to  her  by  one  Margaret  Browning,  subject 
only  to  a  trust  in  one  George  Carpenter,  or  his  successors  In  trust,  of  the  rents 
and  profits  for  the  use  of  Margaret  Browning;  that  she  had  mortgaged  such 
interest  by  a  mortgage  deed  of  warranty  to  one  A.  W.  Summers  to  secure  the 
sum  of  $4,000 ;  that  her  interest  in  the  property  at  the  time  of  filing  her  peti- 
tion exceeded  the  sum  of  $5,000 :  and  that  such  alleged  false  oath  was  know- 
ingly and  fraudulently  made.  The  court  below,  upon  the  hearing  on  March  26, 
ltH)3,  made  the  following  order :  "This  matter  having  come  on  to  be  heard  upon 
the  application  for  a  discharge  In  bankruptcy,  and  upon  the  objections  thereto, 
and  the  court,  having  heard  the  evidence  oflTered  by  each  of  the  parties  herein, 
and  having  heard  the  argument  of  counsel,  and  being  fully  advised  in  the 
iremises.  finds  that  the  said  Amelia  E.  Galley  did.  in  said  petition  in  bank- 
ruptcy knowingly  and  willfully  make  a  false  oath  and  account  in  relation  to  the 
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said  bankruptcy  proceedings.**    And  the  court  tbereupon  adjudged  that  the  ap- 
plication for  a  discharge  be  refused  and  denied. 

The  bankrupt  is  the  daughter  of  Margaret  Browning,  who  was  the  daughter 
of  one  William  Carpenter.  The  latter,  by  his  will,  dated  August  23,  1859,  made 
the  following  provision  with  respect  to  his  estate :  "I  devise  that  all  my  estate, 
real  and  personal,  descend  and  be  distributed  in  manner  directed  by  law,  with 
the  following  exception,  to  wit:  That  I  devise  to  my  son  George  Carpenter, 
the  portions  of  my  estate,  real  and  personal,  which  would  otherwise  go  to  my 
daughters  Elizabeth  Cobb,  Margaret  Browning,  Sarah  Jane  Carpenter  and 
Mary  Ellen  Carpenter,  in  trust,  for  the  sole  and  separate  use  of  each  of  my 
said  daughters  respectively  and  their  heirs,  free  from  any  control  of  the  hus- 
bands they  may  now  have  or  may  hereafter  have,  and  free  and  clear  from  any 
debt  or  contract  of  said  husbands,  the  rents,  issues  and  profits  to  be  paid  to  my 
said  daughters  respectively."  William  Carpenter  died  August  30,  1859,  and  the 
will  was  duly  probated.  On  the  3d  of  March,  1898,  Margaret  Browning,  de- 
scribed in  the  deed  as  a  widow,  conveyed  to  William  O.  Browning  and  Amelia 
E.  Galley,  the  bankrupt,  the  undivided  two-sevenths  interest  in  certain  prop- 
erty of  which  her  father  had  died  seised.  On  February  23,  1898,  the  bankrupt 
md  her  husband  and  William  O.  Browning  and  his  wife  executed  a  mortgage 
to  one  A.  W.  Summers  upon  the  proi>erty  mentioned  in  the  deed  from  Margaret 
Browning  to  secure  the  sum  of  $4,000,  with  interest,  and  this  mortgage  was  as- 
sijnied  to  George  A.  Wood,  who  succeeded  George  Carpenter  as  trustee  imder 
the  will.  The  petition  asserts  that  the  question  of  law  upon  which  the  case 
was  decided  below  was  whether  Margaret  Browning  took  any  estate  under  the 
will  of  William  Carpenter,  and  whether  her  deed  to  Amelia  E.  Galley,  the 
bankrupt,  conveyed  any  estate  to  her.  The  answer  to  the  petition  denies  that 
the  question  decided  is  purely  'one  of  law,  but  asserts  that  it  is  one  both  of  law 
and  of  fact ;  the  question  of  fact  arising  on  ^he  objection  below  that  the  bank- 
rupt was  required  to  answer  what  creditors  held  security,  with  their  names 
and  the  nature  of  the  security,  and  that  in  answer  thereto  the  bankrupt  an- 
swered "None,"  and  that  the  court  below  held  as  a  matter  of  fact  that  the  bank- 
rupt had  falsely  answered  in  her  schedules  with  respect  to  the  mortgage  to 
Summers,  assigned  to  Wood ;  and  also  held  as  a  matter  of  fact  that  it  was  the  ' 
duty  of  the  bankrupt  to  set  out  and  describe  all  real  property  owned  and  held 
by  her  in  reversion,  remainder,  or  expectancy,  or  subject  to  any  power  or  right 
to  dispose  of  or  to  charge,  or  any  property  held  in  trust  for  her,  and  that  in 
respect  thereto  she  made  a  false  oath  by  failing  so  to  describe  the  interest  ac- 
quired under  the  deed  from  her  mother.  The  bankrupt  files  her  petition  here 
to  review  and  revise  the  order  of  the  bankruptcy  court  upon  the  question  of 
law  stated  to  have  been  ruled  by  the  bankruptcy  court  that  she  acquii*ed  an 
interest  in  the  property  under  the  deed  from  her  mother. 

S.  H.  Cummins,  for  petitioner. 
E.  L.  Chapin,  for  respondent. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  A  vol- 
untary bankrupt  is  required  by  Act  July  i,  1898,  c.  541,  §  7a  (8)  30  Stat. 
548  [U.  S.  Comp.  St.  1901,  p.  3425],  to  prepare,  make  oath  to,  and  file 
with  his  petition  "a  schedule  of  his  property,  showing  the  amount  and 
kind  of  property,  the  location  thereof,  its  money  value  in  detail,  and  a 
list  of  his  creditors,  showing  their  residences,  if  known,  if  unknown, 
that  fact  to  be  stated,  the  amounts  due  each  of  them,  the  consideration 
thereof,  the  security  held  by  them,  if  any."  The  plain  purpose  of  the 
law  is  that  one  seeking  the  benefit  of  a  discharge  under  the  act  shall  turn 
over  to  his  creditors  all  his  property  of  every  kind  and  nature,  except 
such  as  is  exempt  by  law.  This  is  the  condition  of  a  discharge  from 
debt.  The  bankrupt  must  also  give  a  sworn  list  of  creditors,  with  the 
nature  and  amount  of  the  debt  due  to  each,  and  the  particulars  of  anv 
62  C.C.A.— 22 
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security  held  by  them.  The  form  of  the  schedules  of  property  prepared 
by  the  Supreme  Court,  and  to  be  annexed  to  the  petiticm,  covers  prop- 
erty in  reversion,  remainder,  or  expectancy,  including  property  held  in 
trust  for  the  debtor,  or  subject  to  any  power  or  right  to  dispose  of  or  to 
charge,  including  a  particular  statement  of  property  which  had  been 
conveyed  for  the  benefit  of  creditors.  The  court,  supplementing  the 
provisions  of  the  act,  has  been  careful  to  require  that  every  interest  in 
land  held  by  the  debtor  and  every  security  held  by  the  creditor  shall  be 
stated,  to  the  end  that  the  entire  property  of  the  debtor,  save  such  as  is 
exempt  by  law,  shall  be  subjected  to  the  payment  of  debts ;  and  that  the 
status  of  each  creditor  with  respect  to  his  claim  shall  be  exhibited,  that 
there  may  be  an  equal  and  just  disposition  of  the  estate.  These  pro- 
visions are  not  merely  formal.  They  are  of  the  essence  of  the  law,  in 
prevention  of  fraud,  and  in  aid  of  equitable  division  of  the  estate.  The 
making  of  a  false  oath  or  account  in  or  in  relation  to  any  proceeding  in 
bankruptcy  is  punishable  by  imprisonment,  and  is  sufficient  cause  for 
the  refusal  of  discharge  from  the  indebtedness.  It  was  well  observed 
by  Brown,  District  Judge,  in  Re  John  F.  Baudouine  (D.  C.)  96  Fed. 
536,  539,  that  "a  discharge  in  bankruptcy  upon  any  other  condition 
than  the  complete  appropriation  of  every  known  asset  legally  available 
to  creditors  would  be  not  only  a  glaring  wrong  to  creditors,  but  con- 
trary to  every  conception  of  a  just  system  of  bankruptcy." 

The  bankrupt  here  had  received  and  acted  upon  the  deed  from  her 
mother,  claiming  that  it  conveyed  to  her  an  interest  in  the  land,  and 
mortgaged  that  interest  to  secure  a  certain  large  debt,  warranting  to 
the  mortgagee  the  title  to  the  land.  She  knowingly  failed  to  schedule 
any  interest  in  that  land,  or  to  schedule  the  mortgage  as  securing  her 
note,  or  to  schedule  the  deed ;  and  this  she  seeks  to  justify  upon  the 
theory  that,  as  matter  of  law,  the  deed  to  her  in  fact  conveyed  no  in- 
terest. We  cannot  commend  such  a  course  of  conduct.  Where  a  bank- 
rupt has  received  a  deed  purporting  to  convey  an  interest  in  land,  has 
acted  upon  it,  obtained  a  large  sum  of  money  upon  the  faith  of  a  mort- 
gage given  upon  that  interest,  it  is  not  proper  to  omit  all  mention  of  it 
when  application  is  made  for  a  discharge  from  indebtedness,  upon  the 
theor}'  that,  after  all,  no  interest  in  lands  was  conveyed.  It  is  not  for 
the  bankrupt  to  constitute  himself  the  judge,  and  to  foreclose  creditors 
from  asserting  the  efficacy  of  the  deed.  The  plain  duty  of  the  bankrupt 
is  fully  to  disclose  the  transaction,  both  with  respect  to  the  deed  and  to 
the  mortgage  by  which  a  creditor  was  sought  to  be  secured,  that  the 
question  of  law  as  between  creditor  and  bankrupt  and  creditor  and 
creditor  may  be  determined  by  proper  proceedings  before  the  court. 
It  is  not  clear  from  this  record  that  the  court  below  denied  discharge 
solely  upon  the  ground  that  the  deed  conveyed  title.  It  is  so  asserted 
by  the  petition,  but  denied  by  the  answer.  The  order  or  decree  refusing 
the  discharge  does  not  clearly  declare  that  such  was  the  sole  point  of 
adjudication.  We  would  be  justified,  we  think,  in  affirming  the  decree 
upon  this  ground  alone.  But,  passing  that,  and  coming  to  the  question 
principally  argued  at  the  bar,  we  are  of  opinion  that  the  court  below 
correctly  ruled  that  by  the  deed  in  question  an  interest  in  the  land  was 
conveyed  to  the  bankrupt.  The  will  directed  that  the  estate  should 
descend  and  be  distributed  in  the  manner  directed  by  law,  with  the  single 
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exception  that  the  portions  which  would  otherwise  go  to  his  daughters 
the  testator  devised  to  his  son  George,  in  trust  "for  the  sole  and  separate 
use  of  each  of  my  said  daughters,  respectively,  and  their  heirs,  free 
from  any  control  of  the  husbands  they  may  now  have  or  may  hereafter 
have,  and  free  and  clear  from  any  debt  or  contract  of  said  husbands ; 
the  rents,  issues  and  profits  to  be  paid  to  my  said  daughters  respec- 
tively." This  will  was  construed  by  the  Supreme  Court  of  Illinois  in 
1881,  in  Carpenter  v.  Browning,  98  111.  282.  It  was  there  construed 
to  create  an  active  trust  in  the  trustee,  and  the  purpose  and  object  of 
the  trust  provision  of  the  will  are  explained  by  the  court  in  that  case 
as  follows : 

"When  the  present  will  was  executed  and  went  Into  effect  the  law  gave  to 
the  husband.  In  right  of  his  wife,  a  freehold  estate  in  her  lands  during  the 
marriage,  by  virtue  of  which  he  was  entitled  to  their  exclusive  possession  and 
the  entire  rents  and  profits  thereof.  He  could  sell  or  otherwise  dispose  of  them 
as  he  pleased,  without  her  consent,  and  they  were  Itable  to  be  taken  in  execu- 
tion for  his  individual  debts.  This  being  the  state  of  the  law  at  the  time  of  the 
execution  of  the  will,  it  was  doubtless  the  intention  of  the  testator  to  so  dis- 
pose of  the  land  as  to  place  it  not  only  beyond  the  legal  control  of  the  husband, 
but  also  beyond  his  power  and  influence,  so  far  as  that  could  l>e  accomplished. 
Hence  the  conveyance  was  made  to  the  trustee  in  the  manner  we  have  seen/' 

The  object  of  the  trust  was  thus  to  place  the  property  beyond  the 
control  of  Mrs.  Browning's  husband,  and  to  secure  to  her  the  income. 
It  may  be  true  that  the  legal  title  to  the  realtv  was  thus  vested  in  the 
trustee,  and  under  the  technical  rule  prevailing  in  Illinois  would  de- 
scend to  his  heirs ;  but  surely  the  equitable  title  would  not  so  descend. 
The  trust  was  to  continue  during  coverture,  or  the  lifetime  of  Mrs. 
Browning,  and  would  end  with  her  death.  The  equitable  title,  as  we 
think,  vested  in  her ;  and  while,  by  the  terms  of  the  will,  she  was  re- 
stricted from  any  disposition  of  the  property,  except  subject  to  the  trust 
created,  the  equitable  title  upon  her  death  would  descend  to  her  heirs, 
and  we  perceive  no  reason  why,  in  her  lifetime,  she  could  not  convey 
that  equitable  title,  subject  to  the  trust  imposed  by  the  will.  We  are 
therefore  of  opinion  that  the  deed  from  Mrs.  Browning  to  the  bankrupt 
conveyed  to  the  latter  an  interest  in  this  land  subject  to  that  trust,  and 
that  the  ruling  of  the  court  below  was  correct. 

The  order  or  decree  refusing  discharge  is  affirmed. 


(127  Fed.  557.) 

OTIS  ELEVATOR  CO.  v.  PORTLAND  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    December  1,  1903.) 

No.  474. 

1.  Patents— Validitt— Double  Patenting. 

Two  patents  may  be  for  the  same  invention,  although  the  earlier  Is  for 
a  specific  machine,  while  the  later  contains  broader  claims,  which  embrace 
both  the  prior  specific  machine,  and  others  as  well. 

2.  Same— Effect  of  Disclaiheb. 

A  patentee  cannot  patent  a  structure,  and  by  a  disclaimer  withdraw  the 
invention  which  makes  the  structure  patentable. 

3.  Same— Blevatob-Controlling  Mechanism. 

The  Bassett  patent.  No.  453,955,  for  an  elevator-controlling  mechanism, 
claims  1  and  2,  If  given  tiie  broad  construction  claimed  by  the  patentee,  as 
covering  all  controlling  devices  in  which  a  single  cable-operating  device 
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operates  simultaneously  upon  two  cable-sections  to  pay  out  one  while  the 
other  is  taken  up,  is  void  for  double  patenting;  that  being  an  inherent 
feature  of  the  device  of  the  prior  patent.  No.  359.551,  to  the  same  patentee. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maine. 

For  opinion  below,  see  1 19  Fed.  928. 
Edwin  H.  Brown,  for  appellant. 
Edward  P.  Payson,  for  appellee. 

Before  COLT,  Circuit  Judge,  and  ALDRICH  and  BROWN,  Dis- 
trict Judges. 

BROWN,  District  Judge.  This  suit  is  for  infringement  of  claims 
I  and  2  of  letters  patent  No.  453,955,  dated  June  9,  1891,  to  Norman 
C.  Bassett,  assignor  to  the  Hydraulic  Elevator  Company.  The  opinion 
of  the  Circuit  Court  is  reported  in  119  Fed.  928.  The  patent  relates 
to  means  for  actuating  the  stopping  and  starting  or  controlling  mechan- 
ism of  an  elevator  from  the  traveling  cage.     The  claims  are  as  follows : 

"(1)  A  device  for  operating  the  stopping  and  starting  mechanisms  of  an 
elevator,  consisting  of  two  cables  or  cable-sections  hanging  in  the  well  ad- 
jacent to  the  path  of  the  cage  from  fixed  supports  at  the  upper  ends  and 
both  connected  with  the  stopping  and  starting  mechanism,  and  a  single  cable- 
operating  device  carried  by  the  cage  and  arranged  to  bear  upon  both  cables 
or  cable-sections  to  tighten  or  slacken  the  same  alternately  to  shift  said 
mechanism  to  its  different  positions,  substantially  as  set  forth. 

"(2)  In  controlling  devices  for  elevators,  the  combination  of  a  car,  two  fixed 
or  standing  cable-sections,  each  coimocted  with  a  fixed  support  at  one  end  and 
the  other  with  the  starting  and  stopping  mechanism,  a  cable-operating  device 
on  the  car  bearing  on  both  cables  and  over  which  said  cables  pass,  and  means 
for  moving  said  device  to  alternately  take  up  and  pay  out  the  cables  to  shift 
the  operating  mechanism,  substantially  as  described." 

The  complainant  contends  that  the  essential  feature  of  the  invention 
is  "a  single  cable-operating  device,  bearing  upon  two  cables  simultane- 
ously, so  as  to  operate  upon  them  simultaneously,  with  the  result  of 
exercising  positive  control  over  them  at  all  times  and  under  all  con- 
ditions," and  that  the  combination  is  such  that  the  stopping  and  starting 
device  will  never  at  any  time  be  free  from  the  influence  of  the  cable- 
operating  device.  When  the  cable-operating  device  is  in  its  mid  po- 
sition, it  will  deflect  both  cables  to  the  same  extent,  and  hold  the  start- 
ing and  stopping  device  in  the  mid  position.  The  car  will  then  be  held 
securely  at  rest.  The  movement  of  the  cable-operating  device  in  one 
direction  or  the  other,  away  from  its  mid  position,  will  draw  up  the 
lower  portion  of  one  of  the  cables  to  a  greater  extent,  and  corre- 
spondingly relax  or  let  out  the  other.  Both  cables  are  always  deflected. 
As  both  cables  will  thus  at  all  times  be  under  the  influence  of  a  single 
handle,  one  will  constitute  the  holdback  to  the  pulling  action  of  the 
other,  and  so  prevent  any  dangerous  or  undesirable  motion  being  im- 
parted to  the  starting  or  stopping  device  by  momentum  or  other  cause. 

An  earlier  patent  to  Bassett,  No.  359,551,  applied  for  March  5,  1885, 
and  granted  March  15,  1887,  is  for  a  structure  which,  in  these  particu- 
lars, exactly  resembles  the  structures  described  in  the  patent  in  suit. 
It  is  relied  upon  by  the  complainant  as  full  proof  that  Bassett  made  the 
invention  of  claims  i  and  2  of  the  patent  in  suit  as  early  as  March 
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5,  1885,  thereby  antedating  patents  to  Stokes,  No.  469,984,  to  Prince, 
No.  335>239»  to  Perkins,  No.  349»i75»  and  to  Baldwin,  No.  390,053, 
which  prima  facie  anticipate  the  patent  in  suit. 

But,  if  the  earlier  patent  be  accepted  as  such  proof,  it  seems  to 
follow  that  claims  i  and  2  in  suit,  if  construed  to  cover  all  controlling 
devices  in  which  a  single  cable-operating  device  operates  simultaneous- 
ly upon  two  cable-sections  in  the  manner  above  described,  are  void. 

In  the  patent  in  suit,  Bassett  makes  reference  to  .the  structure  of  the 
earlier  patent,  "the  same  being  one  species  under  the  invention  herein 
claimed,  and  differing  practically  from  the  construction  herein  shown, 
in  the  liability  of  the  cables  to  slip  on  one  or  other  of  the  double- 
grooved  pulleys,  thereby  causing  a  wear  that  is  avoided  when  each  pul- 
ley can  turn  independently." 

But  this  feature  of  means  for  avoiding  friction  shown  in  the  struc- 
ture of  the  patent  in  suit  is  made  nonessential  if  claims  i  and  2  are  to 
be  construed  as  generic,  and  if  the  earlier  patent,  as  the  complainant 
contends,  shows  a  structure  which  completely  embodies  the  generic 
invention. 

The  complainant'^  argument  requires  us  to  find  a  substantial  resem- 
blance between  tfie  defendant's  machine,  the  invention  claimed  in 
claims  i  and  2  of  the  patent  in  suit,  and  the  structure  of  the  earlier 
Bassett  patent  Claims  i  and  2  admittedly  cover  the  structure  of  the 
earlier  patent.  To  avoid  the  objection  of  double  patenting,  it  is  not 
enough  to  show  that  the  prior  patent  claims  a  specific  machine,  and 
that  the  later  patent  contains  broader  claims,  which  embrace  both  the 
prior  specific  machine  and  other  machines  as  well.  Two  patents  may 
be  regarded  as  for  the  same  invention,  though  one  claims  only  a  spe- 
cial machine,  and  the  other  claims  broadly  a  genus  which  includes  the 
former.  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186,  198',  14  Sup.  Ct. 
310,  38  L.  Ed.  121 ;  Robinson  on  Patents,  §§  464,  465,  vol.  2,  p.  45. 

Upon  a  comparison  of  these  patents,  adopting  for  such  comparison 
the  complainant's  construction  of  claims  i  and  2,  we  are  of  the  opinion 
that  the  feature  of  simultaneous  control  is  as  inherent  in  the  structure 
of  the  earlier  patent  as  in  that  of  the  patent  in  suit ;  and  we  jthink  there 
is  no  escape  from  the  defendant's  contention  that,  if  we  must  read  into 
claims  i  and  2  this  feature  of  simultaneous  control,  which  is  inherent 
in  the  structure,  we  must  consistently  construe  the  claims  of  the  earlier 
patent  in  the  same  way. 

The  important  proposition  on  the  complainant's  brief  is  as  follows : 

•The  claims  of  patent  359,551  are  not  claims  predicated  upon  Bassett's  pri- 
mary generic  invention.  They  are  predicated  upon  the  fact  that  he  made  the 
species  Invention  as  well  as  the  primary  generic  invention,  that  species  in- 
vention being  characterized  by  double-grooved  pulleys." 

We  think  this  is  erroneous.  The  first  patent  describes  and  claims  a 
machine,  and  what  it  embodies.  It  neither  describes  nor  claims  any 
invention  as  a  thing  apart  from,  or  additional  to,  or  dependent  upon, 
a  generic  invention.  It  is  very  clear,  both  from  the  history  of  the 
application  and  from  the  earlier  patent  itself,  that  Bassett  intended  to 
patent  this  structure  as  a  machine  containing,  as  an  improvement  on 
the  prior  art,  the  feature  of  ropes  passed  in  opposite  directions  about 
a  pair  of  pulleys,  and  controlled  by  a  single  hand  device.    He  says : 
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"I  am  aware  that  two  suspended  ropes  connected  to  a  yalve  device  have 
been  used  in  connection  with  two  pairs  of  sheaves  or  pulleys,  each  pair  on 
bearings  that  may  be  vibrated  from  within  the  cage.  My  invention  differs 
from  tills  in  passing  both  ropes  in  opposite  directions  around  one  pair  of  pul- 
leya" 

He  testifies,  moreover,  that,  at  the  time  of  his  application  for  the 
earlier  patent,  he  considered  the  form  of  device  shown  in  figures  i  and 
2  of  patent  No.  359,551  "as  the  simplest  form,  and  the  one  most  likely 
to  go  into  commercial  use,  and  therefore  the  form  on  which  we  should 
apply  for  patent  first ;  it  being  the  intention  to  apply  for  detail  patents 
on  the  other  forms  later." 

The  only  difference  between  the  structure  of  the  earlier  patent  and 
that  of  the  patent  in  suit  is  that  in  the  earlier  there  were  two  double- 
grooved  pulleys,  one  at  each  end  of  the  arm,  while  in  the  structure  of 
the  patent  in  suit  there  are  substituted  for  each  double-grooved  pulley 
two  single-grooved  pulleys,  independently  rotatable.  The  arrangement 
of  the  ropes,  the  number  of  grooves  for  the  ropes,  the  general  mode  of 
operation,  are  not  changed.  The  complainant  has  produced  working 
models  to  show  identity  of  operation  between  two  double-grooved  pul- 
leys and  four  single-grooved  pulleys,  so  far  as  the  feature  of  simul- 
taneous control  of  the  cable  sections  is  concerned. 

If  the  invention  of  "simultaneous  control"  is  of  a  primary  character, 
and  is  fully  proved  by  the  earlier  patent — ^if  Bassett  was  a  pioneer 
because  he  provided  a  new  way  of  operating  cables — ^tlie  claims  of  his 
earlier  patent  would  be  entitled  to  a  broad  construction,  and  could  not 
be  evaded  by  the  substitution  of  four  single-grooved  pulleys  for  two 
double-grooved  pulleys,  though  friction  might  be  avoided. 

We  do  not  think  that  it  is  correct  to  say  that  the  earlier  patent  is 
for  a  species  invention  characterized  by  double-grooved  pulleys.  The 
earlier  patent  is  not  a  patent  for  an  improvement  in  means  for  apply- 
ing a  generic  idea.  It  does  not  describe  or  claim  such  invention  as  re- 
sides in  using  two  double-grooved  pulleys  instead  of  four  single- 
grooved  pulleys.  It  is  not  contended  that  this  in  itself  was  either  a 
useful  or  patentable  feature.  If  it  is  true  that  Bassett  first  devised  a 
six-pulley  device,  then  simplified  it  to  four  pulleys,  and  then  still  fur- 
ther simplified  it  to  two  double-grooved  pulleys,  this  last  step  was  a 
retrograde,  for,  while  this  simplification  retained  the  so-called  generic 
invention,  it  omitted  the  valuable  antifriction  feature  involved  in  the 
use  of  independently  rotatable  pulleys. 

Whether  Bassett  had  in  fact  invented  a  practical  elevator  control 
mechanism  at  the  date  of  his  application  for  the  prior  patent,  and 
whether  independently  rotatable  pulleys  are  not  essential  to  a  practical 
invention,  seems  to  be  doubtful.  Unless  his  earlier  patent  be  accepted 
as  sufficient  proof  of  the  date  of  a  practical  invention,  the  oth^r  evidence 
seems  insufficient  to  overcome  the  prima  facie  anticipation  by  Stokes, 
Prince,  Perkins,  and  Baldwin. 

It  is  sufficient,  however,  for  the  purposes  of  this  case,  that  we  ac- 
cept part  of  the  complainant*s  contention,  and  assume,  without  decid- 
ing, that  the  earlier  patent  is  such  complete  proof  of  the  generic  in- 
vention as  to  avoid  anticipation  by  Stokes,  Prince,  Perkins,  and 
Baldwin,  and  that  claims  i  and  2  of  the  patent  in  suit  should  be  so 
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construed  as  to  include  the  feature  of  simultaneous  control,  and  thus 
avoid  anticipation  by  Whit  lock,  No.  159,613.  This  leaves  for  con- 
sideration only  the  defense  that  claims  i  and  2  of  the  patent  in  suit, 
construed  as  the  complainant  would  construe  them,  are  void  for  double 
patenting. 

While  the  complainant  admits  that  the  claims  in  suit  cover  the  prior 
machine,  and  contends  that  the  use  in  that  machine  of  two  double- 
grooved  pulleys  does  not  alter  the  fact  that  the  machine  embodies  the 
feature  of  simultaneous  control  of  the  cable-sections  as  fully  as  does 
the  structure  of  the  patent  in  suit,  counsel  argue,  in  effect,  that  this 
**generic"  feature  should  be  read  into  the  claims  of  the  patent  in  suit, 
but  not  into  the  claims  of  the  prior  patent.  This,  we  think,  is  incon- 
sistent. 

Is  patent  No.  359^551  for  the  same  invention  covered  by  claims  I  and 
2,  as  construed  by  complainant  ? 

If  an  infringer  had  made  the  structure  of  the  first  patent,  he  might 
have  been  sued  upon  that  patent,  which  was  issued  Alarch  15,  1887, 
and  also  upon  claims  i  and  2  of  the  patent  in  suit,  which  was  issued 
June  9,  1891.  The  latter  suit  would  rest,  not  upon  the  feature  of 
single-grooved  pulleys  shown  in  the  drawings  of  the  patent  in  suit, 
and  made  nonessential  by  claims  i  and  2,  but  upon  simultaneous  con- 
trol of  two  cable-sections  by  a  single  device  bearing  upon  both — ^the 
substantial  subject-matter  of  the  prior  patent. 

We  are  of  the  opinion  that,  if  we  accept  the  complainant's  conten- 
tion as  to  the  importance  and  primary  character  of  "simultaneous  con- 
trol," it  would  be  regarded  as  the  substantial  invention  disclosed  in  the 
earlier  patent,  and  that  the  introduction  of  the  additional  antifriction 
function,  resulting  from  the  use  of  single-grooved,  separately  rotatable 
pulleys,  would  not  alter  the  fact  that,  so  far  as  simultaneous  control 
is  concerned,  the  rotatable  pulleys  were  a  mere  equivalent  for  double- 
grooved  pulleys. 

If,  however,  it  should  be  held  that  in  the  earlier  patent  Bassett  had 
made  claims  narrower  than  his  generic  invention,  and  had  claimed  the 
use  of  this  generic  feature  only  in  connection  with  double-grooved  pul- 
leys, we  should  still  be  forced  to  the  conclusion  that  Bassett  had  not 
made  a  claim  for  the  use  of  double-grooved  pulleys  as  an  improvement, 
but  for  a  machine  having  two  characteristics:  First,  simultaneous 
control  of  two  cable  sections ;  second,  the  use  of  double-grooved  pul- 
leys as  a  means  to  that  end.  In  procuring  his  earlier  patent,  he  has 
used  his  "generic"  feature  as  much  as  he  has  used  his  double-grooved 
pulleys.  The  patentee  cannot  subsequently  start  afresh  and  say:  "I 
have  now  another  machine,  which  is  exactly  like  the  old  one  in  the  use 
of  the  generic  idea.  I  desire  a  patent  upon  it,  but  I  do  not  claim  the 
feature  in  which  the  machine  of  my  new  application  differs  from  the 
old,  but  I  claim  what  is  exactly  the  same  as  is  in  the  old.  I  claim  that 
machine  again,  and  all  others  containing  the  same  invention."  Yet 
this  is  substantially  the  case  before  us. 

Counsel  say  that  Bassett*s  application  for  the  patent  in  suit  is  based 
upon  the  mechanism  which  he  first  invented.  If  this  were  strictly  so— 
if  his  claims  were  in  fact  limited'  to  this  mechanism — no  question  of 
double  patenting  would  arise.     His  claims  are  not,  properly  speaking, 
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based  upon  his  mechanism,  but  on  the  contention  that  when  he  made 
that  mechanism  he  also  originated  a  generic  idea  of  elevator  control^ 
capable  of  many  applications.  Grant  this,  for  the  argument.  He  was 
at  liberty  to  patent  that  mechanism,  and  to  base  upon  what  it  disclosed 
generic  claims.  He  did  not  do  this.  He  sought  other  mechanisms 
for  the  better  embodiment  of  his  idea.  He  made  a  machine  which 
was  a  perfect  embodiment  of  his  generic  idea,  and  which  he  thought 
a  better  mechanism.  He  applied  for  a  patent  on  this  machine,  know- 
ing it  to  be  a  full  embodiment  of  his  generic  idea,  and  erroneously 
thinking  it  better  as  a  practical  mechanism.  He  did  not  patent  an  im- 
provement upon  his  old  mechanism.  Surely,  under  such  circumstances,, 
he  cannot  now  invalidate  or  limit  his  prior  patent  by  producing  his  first 
mechanism,  and  showing  that,  save  double-grooved  pulleys,  all  that  he 
had  claimed  in  his  first  patent  had  previously  been  invented  by  himself. 

The  suggestion  that  Bassett*s  second  patent  is  based  upon  his  first 
invented  mechanism  seems  to  imply  an  argument  that  Bassett  is  en- 
titled to  show  that  the  feature  of  crossed  ropes,  first  disclosed  by  him 
in  his  earlier  patent,  and  referred  to  to  distinguish  that  invention  from 
devices  of  the  prior  art,  was  in  fact  old,  being  contained  in  the  device 
which  Bassett  had  not  seen  fit  to  present  to  the  Patent  Oflice  as  the 
best  form  of  his  invention.  The  earlier  patent  cannot  be  thus  limited. 
Bassett,  in  taking  out  his  first  patent,  relied  upon  the  main  feature  of 
crossed  ropes.  He  took  this  out  of  his  first-made  mechanism,  and 
made  it  the  patentable  feature  of  his  supposed  best  form.  Assuming- 
that  he  might  subsequently  patent  his  first  four-pulley  mechanism,  he 
could  not  then  contend  that  it  was  patentable  merely  because  of  the 
feature  of  crossed  ropes  and  simultaneous  control  thereof. 

Bassett  did  not,  in  his  first  patent,  reserve  what  he  now  terms  his 
generic  invention.  By  patenting  a  specific  machine  as  an  embodiment 
of  his  generic  invention,  and  not  because  of  any  distinct  invention  in- 
volved in  specific  and  patentable  features,  he  patented  the  subject-mat- 
ter of  the  claims  of  the  patent  in  suit.  By  claiming  the  machine,  he 
claimed  what  was  in  it  invented  by  him.  He  did  not  claim  the  narrow 
invention,  if  it  was  an  invention,  of  simplifying  his  own  undisclosed 
and  undescribed  four-pulley  machine  by  substituting  two  double- 
grooved  pulleys  for  four  single-grooved  pulleys.  A  mere  reading  of 
the  first  patent  precludes  this  construction  of  the  claims. 

The  complainant  relies  upon  the  disclaimer  of  the  earlier  patent: 
"I  do  not  here  claim  any  of  the  features  also  shown  and  claimed  in 
my  application  serial  Nos.  157,771,  158462,  and  216,962." 

Though  reference  is  here  made  to  the  application  for  the  patent  in 
suit,  it  is  evident  that  a  patentee  cannot  thus  withdraw  the  invention 
which  actually  is  embodied  in  the  structure  claimed.  He  cannot 
patent  the  structure,  and  by  disclaimer  withdraw  the  invention  which 
makes  the  structure  patentable.  Robinson  on  Patents,  vol.  2,  §  465, 
p.  45,  notes;  Miller  v.  Eagle  Co.,  151  U.  S.  186,  192,  201,  14  Sup. 
Ct.  310,  38  L.  Ed.  121 ;  Palmer  Pneumatic  Tire  Co.  v.  Lozier,  90  Fed. 
745^  33  C.  C.  A.  255. 

The  complainant  cites  cases  to  the  efiect  that,  by  describing  an 
invention  in  an  earlier  patent,  an  inventor  does  not  necessarily  pre- 
clude himself  from  subsequently  patenting  it;  also  cases  to  the  effect 
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that  a  patent  describing  a  primary  invention,  but  with  claims  limited 
to  subordinate  improvements,  does  not  conflict  with  a  patent  with  broad 
claims.  But  these  cases  are  not  in  point.  Conceding  that  one  patent 
might  have  issued  for  the  double-grooved  pulley  mechanism,  and  an- 
other for  the  single-grooved  pulley  device,  the  second  could  be  based 
only  upon  the  difference  in  mechanism.  But  if,  as  the  complainant 
contends,  this  difference  is  immaterial,  and  the  claims  in  suit  cover 
only  what  was  in  the  prior  patented  machine,  how  can  it  be  said  that 
the  two  patents  do  not  claim  the  same  subject-matter^ — the  same  inven- 
tion? 

Because  he  is  said  to  have  provided  a  new  way  of  operating  cables,, 
the  complainant  invokes  for  Bassett  a  liberal  construction  of  his 
patent;  citing  Morley  S.  M.  Co.  v.  Lancaster,  129  U.  S.  263,  9  Sup. 
Ct.  299,  32  L.  Ed.  715 ;  Consolidated  Co.  v.  Valve  Co.,  113  U.  S.  I57» 
178,  5  Sup.  Ct.  513,  28  L.  Ed.  939;  Hobbs  v.  Beach,  i8o  U.  S.  383, 
399,  21  Sup.  Ct.  409,  45  L.  Ed.  586.  But  this  rule  is  applicable  to  the 
prior  patent  as  well  as  to  the  patent  in  suit,  and  would  result  in  giving 
to  Bassett,  under  his  earlier  patent,  a  broad  range  of  equivalents,  so 
that  his  invention  would  be  practically  secured  thereby. 

Had  the  present  defendant  been  sued  upon  Bassett*s  first  patent,  and 
if  it  be  true  that  that  patent  discloses  a  perfected  invention  of  primary 
character,  the  defendant  doubtless  would  have  infringed  that  patent^ 
though  it  did  not  use  a  single  pair  of  double-grooved  pulleys. 

In  thus  discussing  the  question  of  double  patenting,  we  do  not  decide 
that  Bassett's  first  patent  did  disclose  a  practical  and  operative  machine, 
or  that  it  is  true  that  Bassett  did  in  fact  invent  a  single-grooved  pulley 
mechanism  before  the  mechanism  of  the  earlier  patent.  We  base  our 
decision  upon  the  conclusion  that,  if  we  accept  the  complainant's  con- 
struction of  claims  i  and  2  of  the  Bassett  patent  in  suit.  No.  453,955, 
and  hold  that  they  cover  not  only  alternate  action,  but  simultaneous 
action  as  well,  the  claims  are  void  by  reason  of  Bassett's  earlier  patent,. 

No.  359.551- 

The  decision  of  the  Circuit  Court  is  afiirmed,  and  the  appellee  will 
recover  costs  in  this  court. 


(127  Fed.  5G3.) 

NEPTUNE  METER  CO.  et  al.  v.  NATIONAL  METER  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  28,  1904.) 

No.  16. 

"L  Patents— Invention— Water -Meters. 

The  Nash  patent.  No.  433,088,  for  a  water-meter,  claims  14  and  15,  cov- 
ering the  feature  of  making  one  head  of  the  case  weak  at  some  point,  rela- 
tively to  the  other  parts  of  the  chamber,  either  by  making  It  thinner 
throughout,  or  by  making  an  annular  groove  therein,  so  that  it  will  yield 
In  case  of  excessive  Interior  pressure  due  to  freezing,  are  void  for  lack 
of  Invention,  In  view  of  the  prior  patents  to  Tabor  for  a  cylinder  head  for 
steam  engines  similarly  weakened  by  means  of  a  groove,  and  the  two 
prior  Tracy  patents  for  a  safety  device  for  hot-water  boilers  for  house 
use,  expressly  designed  to  relieve  against  Internal  pressure  from  either 
steam  or  freezing;  the  Nash  device  being  merely  the  application  of  the 
same  principle  and  expedient  In  the  old  way  to  accomplish  the  old  result. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

For  opinion  below,  see  122  Fed.  75. 

William  A.  Redding  and  Frederic  H.  Betts,  for  appellants. 
J.  Edgar  Bull  and  Edmund  Wetmore,  for  appellee. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  McPHERSON, 
District  Judge. 

ACHESON,  Circuit  Judge.  In  the  court  below,  the  complainant 
was  the  National  Meter  Company;  the  defendants  were  the  Neptune 
Meter  Company,  and  its  president  and  other  principal  officers,  who  are 
the  appellants.  The  bill  charged  the  defendants  with  infringement 
of  letters  patent  for  improvements  in  water-meters  with  revolving  pis- 
tons. No.  433,088,  dated  July  29,  1890,  granted  to  the  National  Meter 
Company  as  assignee  of  Lewis  Hallock  Nash,  the  inventor.  The  main 
invention  described  and  shown  in  the  elaborate  specification  and  the 
accompanying  sixteen  drawings  "relates  to  water-meters  in  which  a 
case  contains  an  interior  fixed  abutment  having  alternate  projections 
and  recesses  or  corrugations,  and  a  piston  provided  with  alternate  pro- 
jections and  recesses  or  corrugations,  which  coact  with  the  corruga- 
tions on  the  abutment  to  form  a  plurality  of  enlarging  and  contracting 
measuring-spaces."  The  patent  contains  no  less  than  thirty-three 
claims,  but  infringement  of  only  two  of  the  claims — the  fourteenth  and 
fifteenth — is  alleged.  Those  two  claims  (and  only  those  two)  were 
based  upon  the  following  paragraph  of  the  specification : 

"Another  important  feature  of  my  invention  is  a  provision  by  whicli  the 
meter  is  prevented  from  being  damaged  by  freezing.  For  this  purpose.  I  form 
the  upper  head  of  the  case  so  that  it  shaU  be  very  much  weaker  in  thickness  at 
some  point,  as  at  u,  u,  than  the  body  of  the  case;  it  being,  however,  made 
amply  strong  to  sustain  the  ordinary  pressure  of  the  water  to  which  it  will 
be  subjected  in  actual  use,  but  not  strong  enough  to  sustain  the  pressure  due 
to  the  freezing  in  the  case.  The  body  of  the  case  is,  however,  made  very 
strong,  so  that  when  the  water  freezes  in  the  meter  the  case  will  not  be 
injured,  but  the  upper  head  will  yield  with  the  pressure  of  the  ice,  and  thus 
prevent  all  excessive  strain  upon  the  case.  In  order  to  accomplish  this  without 
danger  of  the  case-head  changing  its  form  under  the  water-pressure  and  from 
other  causes,  I  prefer  to  make  the  head  of  sufficient  thickness,  and  then  to 
form  a  groove,  u,  aroimd  that  portion  of  the  head  which  it  is  desired  to  have 
yield  to  the  freezing-pressure.  In  this  way  I  form  a  case-head  which  will 
keep  its  shape  under  all  ordinary  conditions  of  pressure,  but  which  will  yield 
readily  to  excessive  pressure  before  the  case  is  in  danger  of  being  destroyed. 
The  same  effect  can  be  accomplished  by  making  the  upper  head  of  uniform 
thinness,  but,  for  the  reasons  given,  I  prefer  to  form  it  of  unequal  thickness." 

The  two  claims  alleged  by  the  bill  to  have  been  infringed  by  the  de- 
fendants read  as  follows: 

**(14)  The  combination,  with  a  water-meter  having  its  chamber-forming  case 
made  relatively  strong,  of  an  inclosing  head  therefor  made  relatively  weak, 
whereby  to  form  a  yielding  part  against  undue  interior  pressure. 

"(15)  The  cover  or  inclosing-head  of  a  water-meter  case  having  a  groove  or 
surface  recess  to  reduce  the  thickness  of  the  inclosing  head  over  the  measuring- 
chamber,  substantially  as  described,  and  for  the  purpose  stated." 

The  paragraph  quoted  above  contains  all  that  is  disclosed  or  stated 
in  tlie  specification  in  regard  to  the  subject-matter  of  claims  14  and 
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15.  Only  one  of  the  sixteen  drawings  (Fig.  i)  illustrates  this  feature 
of  the  invention,  and  it  shows  an  annular  groove,  u,  formed  in  the  up- 
per surface  of  the  upper  head  of  the  casing  which  incloses  the  working 
parts  of  the  meter. 

Now,  by  the  proofs  in  this  case,  it  appears  that,  before  the  making 
of  the  improvements  which  are  the  subject  of  the  patent  in  suit,  it 
was  old  to  provide  an  inclosed  chamber  with  a  weakened  head  which 
will  blow  out  or  yield  under  excessive  interior  pressure,  so  as  to  pre- 
vent the  destruction  of  other  parts;  and  it  was  old  to  weaken  the 
inclosing-head  by  making  a  groove  or  recess  in  its  surface.  All  this 
is  found  in  letters  patent  No.  303,070,  dated  August  5,  1884,  granted 
to  Harris  Tabor.     In  his  specification*.  Tabor  states  that : 

•*The  object  of  my  invention  is  to  enable  the  relief  of  overpressure  induced 
in  the  cylinder  of  a  steam  or  other  engine  by  an  accumulation  of  water  there- 
in to  be  effected  without  substantial  damage  to  the  cylinder  or  other  members 
of  the  engine ;  and,  to  this  end,  my  improvement  consists  in  the  combination, 
with  a  cylinder-head  of  a  relief  plate,  an  outer  casing,  and  a  connecting-bolt 
as  hereinafter  more  fully  set  forth." 

After  speaking  of  the  dangerous  results  often  incident  to  the  ac- 
cunuihtion  of  water  in  the  cylinder  of  an  engine,  and  the  desirability 
of  prevenfing  such  accidents  and  of  reducing  their  injurious  effects, 
the  Tabor  specification  proceeds  thus : 

"My  invention  is  designed  to  comply  with  the  requirement  last  stated  by 
providing  a  member  whose  capacity  of  resistance,  while  sufficient  to  sustain 
the  maximum  pressure  which  may  be  normally  and  safely  exerted  in  the  cylin- 
der, is  so  limited  relatively  to  that  of  other  members  subject  to  equal  strain 
as  to  insure  its  fracture  before  the  attainment  of  a  sufficiently  high  degree 
of  pressure  to  effect  damage  to  other  parts,  and  which,  when  broken,  can  be 
quickly  and  cheaply  replaced." 

In  the  Tabor  construction,  as  described  in  the  specification  and 
sho.vn  by  the  drawings  of  the  patent,  the  inclosing  head  of  the  cylinder 
is  provided  with  a  relief-plate  secured  against  a  shoulder  in  the  head, 
and  in  the  plate  is  formed  an  annular  groove  or  recess,  a'.  This 
groove  or  recess,  the  specification  states,  is  of  such  depth — 

"As  to  reduce  the  strength  of  the  relief -pi  ate  to  such  degree  as  shall  be 
proper  to  sustain  a  determined  pressure  greater  than  the  maximum  working- 
pressure  under  which  the  engine  is  designed  to  operate,  and  less  thaij  that 
which  would  he  sufficient  to  cause  damage  to  other  parts  in  the  event  of 
breakage.  The  relief-plate  will  consequently  remain  intact'  so  long  as  the  nor- 
mal working-pressure,  or  any  safe  addition  thereto,  is  not  exceeded ;  but,  upon 
the  exertion  of  internal  pressure  in  excess  of  tlie  limit  of  resistance  which  it  is 
constructed  to  afford,  it  will  fracture  through  the  groove,  a,  and  relieve  such 
excess  of  pressure,  without  injurious  effect,  other  than  causing  a  brief  stoppage 
of  the  engine  for  the  insertion  of  a  new  plate." 

Tabor  applied  the  described  expedient  to  the  cylinder  of  a  "steam  or 
other  engine."  Nash  applied  it  to  a  water-meter.  In  both  instances, 
however,  relief  from  the  injurious  effect  of  undue  interior  pressure 
is  the  object  sought,  and  in  each  case  it  is  accomplished  by  the  same 
means,  viz.,  by  a  weakened  inclosing-head,  which  will  yield  to  the  in- 
ternal pressure,  and  in  each  instance  afi  annular  groove  or  recess  is 
formed  in  the  inclosing-head  to  weaken  it. 

Tabor's  specification,  indeed,  does  not  note  as  one  of  the  causes  of 
excessive  interior  pressure  the  freezing  of  the  accumulated  water;  but, 
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if  this  lack  of  express  mention  is  of  any  moment,  the  omission  was 
supplied  by  two  patents  granted  to  William  A.  Tracy,  to  wit,  No.  303,- 
765,  dated  August  19,  1^4,  and  No.  329,509,  dated  November  3,  1885, 
both  of  which  antedate  Nash.  Each  of  the  Tracy  patents  is  for  a 
safety  device  for  boilers,  to  relieve  against  excessive  internal  pressure, 
from  whatever  cause,  and,  specifically,  from  freezing  water.  The 
specification  of  the  earlier  of  the  Tracy  patents  states  that  the  inven- 
tion "has  reference  to  hot-water  boilers  for  house  use,  and  it  con- 
sists in  providing  the  same  with  suitable  means  to  allow  of  its  being 
cleaned  without  removal,  and  prevent  its  destruction  should  steam  ac- 
cumulate or  the  water  therein  freeze."  After  mention  of  the  danger 
due  to  the  accumulation  of  steaVn  in  the  boiler,  and  the  statertient, 
"If  the  water  freezes  within  the  boiler,  the  expansion  which  takes  place 
bursts  out  the  heads,"  the  specification  proceeds  to  say  that  the  inven- 
tion set  forth  in  the  patent  will  "automatically  allow  of  relief  if  an 
excessive  pressure  is  created  within  said  boiler."  The  safety  device 
shown  by  this  patent  consists  of  a  plate  which  covers  a  large  opening 
in  the  head  of  the  boiler,  which  plate  is  secured  to  the  head  by  weak 
bolts — ^intentionally  made  weak,  so  that  they  will  give  way  at  a  less 
pressure  than  would  damage  the  other  parts  of  the  boiler.  The 
specification  states  that,  "should  steam  accimiulate  sufficiently  to  endan- 
ger the  boiler,  or  the  water  freeze,  the  plate  or  cover  is  blown  off,  de- 
stroying the  bolts,  J,  which  are  purposely  and  designedly  made  much 
weaker  than  other  parts  of  the  boiler."  The  single  claim  of  this  patent 
i&  as  follows : 

"A  hot-water  boiler  for  house  use,  combined  with  a  relief  device  consisting^ 
of  a  cap  or  cover  arranged  to  fit  over  a  large  aperture  or  inlet  to  said  boiler 
near  the  bottom,  and  held  in  place,  forming  a  water-tight  Joint  by  means  of 
weak  bolts  and  nuts,  which  are  designedly  made  of  such  a  strength  as  to  give 
way  before  the  boiler  could  burst  from  the  production  of  steam  or  ice,  sub- 
stantially as  and  for  the  purpose  specified." 

The  later  Tracy  patent  shows  a  hand  or  cleaning  hole  in  the  head 
of  the  boiler,  over  which  a  cap  or  plate  is  clamped  without  the  use  of 
bolts,  and  which  plate  is  weakened  by  a  groove,  **preferably  ring- 
shaped,"  formed  in  it,  so  that  the  weakened  portion  will  blow  out  or 
yield  under  excessive  interior  pressure.  The  specification  of  this  pat- 
ent states  that  the  object  of  the  invention — 

"Is  to  provide  one  of  the  cast-iron  heads  with  a  portion  which  shall  be  suf- 
ficiently weak,  that,  should  the  boiler,  from  any  cause,  have  to  sustain  a 
greater  pressure  than  intended,  the  said  portion  will  be  blown  out  without 
injury  to  the  remaining  parts  of  the  boiler,  and  this  weakened  portion  Is  pref- 
erably formed  in  a  removable  cap  or  plate  which  covers  a  hand-hole,  through 
which  the  boiler  may  be  cleaned  when  desired;  and  when  said  cap,  with  its 
weakened  portion,  becomes  broken,  a  new  cap  can  be  readily  attach^  and  the 
boiler,  as  an  entirety,  be  quickly  put  In  working  condition  again.  This  cap 
or  plate  may  be  loi»ated  wherever  desired,  but  preferably  upon  one  of  the 
boiler-heads,  and  its  position  may  be  such  that  when  projected  by  the  force  of 
the  steam  or  freezing  water,  as  the  case  may  be,  it  shall  pass  in  a  direction 
not  liable  to  injure  any  one  in  the  room." 

This  specification  contains  this  further  statement: 

*'If  the  steam  or  freezing  water  would  produce  a  pressure  as  to  break  the 
said  cap  at  weakened  portion,  F,  the  discharge  of  the  water  would  take  place 
through  the  aperture  so  made  without  otherwise  injuring  the  boiler.    This 
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weakened  part,  F,  might  be  made  in  the  head,  B,  itself,  as  indicated  in  dotted 
lines  In  Fig.  1,  if  so  desired,  or  might  be  formed  in  a  cap  of  any  other  descrip- 
tion. Therefore,  while  I  prefer  the  construction  shown,  I  do  not  limit  myself 
thereto,  as  It  may  be  modified  in  various  ways  without  departing  from  my 
invention," 

In  view  of  the  disclosures  of  the  Tabor  and  two  Tracy  patents, 
■did  it  involve  invention  on  the  part  of  Nash  to  apply  to  a  water-meter 
the  expedient  of  a  weakened  head  to  obviate  the  danger  from  exces- 
sive interior  pressure  due  to  freezing?  We  think  not.  Those  prior 
patents  disclosed  the  principle  involved  in  the  remedy,  and  the  method 
of  its  practical  application.  Nash  was  not  even  the  first  to  discern 
that  the  expedient  was  available  to  avert  the  danger  from  excessive 
pressure  caused  by  the  freezing  of  water  in  an  inclosed  chamber. 
Tracy  had  made  that  precise  application.  Nash  merely  applied  an  old 
expedient,  in  an  old  way,  to  accomplish  an  old  result. 

Now,  it  is  a  familiar  proposition  of  law,  recognized  and  enforced 
in  a  multitude  of  cases,  "that  the  application  of  an  old  process  or  ma- 
chine to  a  similar  or  analogous  subject,  with  no  change  in  the  manner 
of  application,  and  no  result  substantially  distinct  in  its  nature,  will  not 
sustain  a  patent,  even  if  the  new  form  of  result  has  not  before  been 
contemplated."  Pennsylvania  Railroad  Co.  v.  Locomotive  Trust  Co., 
no  U.  S.  490,  4  Sup.  Ct.  220,  28  L.  Ed.  222 ;  Morris  v.  McMillin,  112 
U.  S.  244,  5  Sup.  Ct.  218,  28  L.  Ed.  702;  Blake  v.  San  Francisco,  113 
U.  S.  679,  5  Sup.  Ct.  692,  28  L.  Ed.  1070 ;  St.  Germain  v.  Brunswick, 
13s  U.  S.  227,  10  Sup.  Ct.  822,  34  L.  Ed.  122 ;  Gates  Ironworks  v. 
Eraser,  153  U.  S.  332,  14  Sup.  Ct.  883,  38  L.  Ed.  734.  In  Blake  v. 
San  Francisco,  supra,  after  restating  the  above  rule,  the  court,  speak- 
ing by  Mr.  Justice  Woods,  said : 

"If  tliere  is  any  qualification  of  this  rule,  it  is  that,  If  a  new  and  different 
result  is  obtained  by  a  new  application  of  an  invention,  such  new  application 
may  be  patented  as  an  improvement  on  the  original  invention;  but,  if  the 
result  claimed  as  new  is  the  same  in  character  as  the  original  result,  it  will  not 
be  deemed  a  new  result  for  this  purpose.  For  instance,  an  automatic  relief 
valve,  used  to  relieve  the  pressure  of  steam,  produces  no  new  result  In  char- 
acter when  used  to  relieve  the  pressure  of  water,  unless  some  further  effect 
besides  the  mere  relief  of  pressure  is  obtained.'' 

To  avoid  the  anticipatory  effect  of  the  Tracy  patents,  it  is  contended 
that  each  of  those  patents  shows  only  a  comparatively  small  portion 
of  the  head  so  weakened  as  to  yield  under  excessive  interior  pressure, 
whereas  Nash  contemplates  the  weakening  of  the  whole  inclosing- 
head,  so  that  the  entire  head  will  yield.  This  argument  rests  altogether 
upon  a  mere  theory  advanced  by  the  complainant's  ingenious  expert. 
The  Nash  patent  itself,  we  think,  gives  no  countenance  to  this  theory. 
There  is  nothing  whatever  in  his  specification  suggestive  of  the  idea 
that  the  entire  inclosing-head  must  be  weakened  so  that  the  entire 
head  will  give  way.,  On  the  contrary,  Nash  states  in  his  specification, 
^'For  this  purpose,  I  form  the  upper  head  so  that  it  shall  be  very  much 
weaker  in  thickness  at  some  point,  as  at  u,  u,  than  the  body  of  the  case/' 
And  again  he  states  in  his  specification,  "I  prefer  to  make  the  head  of 
sufficient  thickness,  and  then  to  form  a  groove,  u,  around  that  portion 
of  the  head  which  it  is  desired  to  have  yield  to  the  freezing  pressure." 
Then  the  specification  states  that  "the  same  effect  can  be  accomplished 
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by  making  the  upper  head  of  uniform  thinness,  but,  for  the  reasons 
given,  I  prefer  to  form  it  of  unequal  thickness."  Undoubtedly,  if 
made  of  "uniform  thinness/*  under  excessive  interior  pressure,  the 
head  might  break  at  any  place  or  at  several  places.  It  is  not  suggested 
in  the  patent,  nor  is  there  any  good  reason  for  believing,  that  such  a 
head  would  give  way  as  an  entirety.  Neither  of  Nash's  claims  in  ques- 
tion is  limited  in  terms  to  an  inclosing  head  weakened  so  that  the 
entire  head  will  yield.  Those  claims  are  broadly  drawn,  and,  we 
think,  with  set  purpose.  Clearly,  an  inclosing  head  weakened  at  any 
point  where  it  is  desired  to  have  the  head  yield  to  freezing  pressure  is 
within  the  terms  of  each  of  claims  14  and  15.  Moreover,  if  it  was  an 
essential  part  of  Nash's  invention  to  so  weaken  the  inclosing  head  that 
the  entire  head  will  yield,  it  was  his  duty  under  the  statute  to  distinctly 
so  state.  The  Incandescent  Lamp  Patent,  159  U.  S.  465,  474,  16  Sup. 
Ct.  75,  40  L.  Ed.  221 ;  Chemical  Rubber  Co.  v.  Raymond  Rubber  Co., 
39  U.  S.  App.  II,  71  Fed.  179,  18  C.  C.  A.  31. 

But  finally,  in  view  of  the  prior  patents  to  Tabor  and  to  Tracy,  it 
did  not  involve  invention  to  weaken  the  entire  inclosing  head  so  that 
the  whole  head  would  yield  under  excessive  interior  pressure  produced 
by  freezing,  instead  of  weakening  a  part  of  the  inclosing  head.  Such 
a  change  would  fall  within  the  established  principle  that  a  mere  carry- 
ing forward  of  an  original  conception  patented ;  a  new  and  more  ex- 
tended application  of  it,  involving  only  change  of  form,  proportions,  or 
degree;  the  substitution  of  equivalents  doing  substantially  the  same 
thing  in  the  same  way,  by  substantially  the  same  means,  with  better 
results — is  not  such  invention  as  will  sustain  a  patent.  Smith  v. 
Nichols,  21  Wall.  112,  22  L.  Ed.  566;  Burt  v.  Evory,  133  U.  S.  349, 
10  Sup.  Ct.  394,  33  L.  Ed.  647.  Neither  Tabor  nor  Tracy  limited  the 
space  to  be  weakened.  Tracy  speaks  of  "a  large  aperture  or  inlet.*' 
The  increase  of  the  size  of  the  aperture  was  a  matter  of  good  judg- 
ment and  of  mechanical  skill.  We  here  quote,  as  apposite,  the  re- 
marks of  Mr.  Justice  Matthews,  who,  speaking  for  the  court  in  Hollis- 
ter  V.  Benedict,  113  U.  S.  59,  73,  5  Sup.  Ct.  717,  724,  28  L.  Ed.  901, 
said  that  : 

"A  skiHed  mechanic,  witnessing  the  performance  of  a  machine  inadequate 
by  reason  of  some  defect  to  accomplish  the  object  for  which  it  had  been  de- 
signed, by  the  application  of  his  common  knowledge  and  experience,  perceives 
the  reason  of  the  failure,  and  applies  what  is  obviously  wanting.  It  is  but  the 
display  of  the  expected  skill  of  the  calling,  and  involves  only  the  exercise  of 
the  ordinary  faculties  of  reasoning  upon  the  materials  supplied  by  a  special 
knowledge,  and  the  faculty  of  manipulation  which  results  from  its  habitual 
and  intelligent  practice,  and  is  in  no  sense  the  creative  work  of  that  inventive 
faculty  which  it  is  the  purpose  of  the  Constitution  and  the  patent  laws  to 
encourage  and  reward." 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs,  and  the  cause 
is  remanded  to  that  court,  with  direction  to  enter  a  decree  dismissing 
the  bill,  with  costs. 
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(12T  Fed.  625.) 

BIG  CREEK  GAP  COAL  &  IRON  CO.  et  al.  v.  AMERICAN  LOAN  & 

TRUST  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  18,  1904.) 
No.  1,214. 

1  CoBPOBATioNs—MoBTOAOK— Defense  Bt  Stockholdebs. 

Where  stockholders  of  a  corporation  intervene  In  a  foreclosure  suit 
against  it  for  the  sole  purpose  of  contesting  the  validity  of  the  mortgage, 
they  must  stand  upon  the  right  of  the  corporation  itself. 

2.  Appeai^-Review  of  Findings  of  Fact. 

A  very  plain  showing  of  mistake  or  error  must  be  made  to  authorize  an 
appellate  court  in  an  equity  cause  to  reverse  findings  of  fact  made  by  a 
master  and  affirmed  by  the  trial  court 

3b  Corpobations—MobtgaOe— Defense  bt  Stockholders. 

Bondholders  of  a  corporation  deposited  their  bonds  with  a  trustee,  tak- 
ing a  receipt  therefor,  which  recited  that  they  were  deposited  under  and 
subject  to  a  plan  of  reorganization,  a  copy  of  which  was  held  by  the 
trustee,  and  to  the  terms  of  which  they  assented  by  accepting  the  re- 
ceipt Such  plans  provided  that  they  should  receive  preferred  stock  in  the 
new  company,  and  authorized  such  company  to  issue  bonds  secured  by 
mortgage,  which  It  did  for  money  and  property  needed  in  prosecuting  its 
business.  Heldf  that  they  could  not  impeach  the  validity  of  such  mort- 
gage on  the  ground  that  they  were  fraudulently  Induced  to  believe  that  no 
bonds  were  to  be  issued,  unless  it  was  shown  that  the  holder  of  the  bonds 
was  a  party  to  such  fraud. 

4L  Same— Validity  of  Mobtgage— Tennessee  Statute. 

Under  the  statute  of  Tennessee  which  authorizes  a  corporation  to  exe- 
cute a  mortgage  to  secure  borrowed  money,  a  mortgage  executed  to  secure 
bonds  issued  in  payment  of  an  obligation  incurred  in  the  purchase  of  prop- 
erty is  not  ultra  vires,  being  in  practical  effect  the  same  as  though  issued 
for  money  borrowed  to  pay  such  obligation. 

6.  Same— Estoppel. 

A  corporation  wldch  has  executed  a  mortgage  and  issued  bonds,  and  ob- 
tained therefor  money  and  property,  which  it  retains,  Is  estopped  to  set  up 
an  irregularity  in  the  manner  of  executing  the  mortgage  to  defeat  the 
same. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

The  following  is  the  opinion  of  the  Circuit  Court,  by  CLARK,  Dis- 
trict Judge: 

In  the  treatment  and  disposition  of  a  case  like  the  one  at  bar,  the  distinction 
between  the  entirely  separate  legal  identity  of  the  corporation  and  its  rights, 
and  of  the  stock  and  shareholder  and  his  rights,  must  never  be  forgotten. 
The  separate  and  distinct  property  and  rights  of  the  corporation  and  those 
of  the  shareholder  give  rise  to  distinct  obligations  and  liabilities  in  respect  to 
those  separate  rights  and  property. 

A  question  which  suggests  itself  at  once  is  whether  or  not  the  defendants 
who  have  intervened,  and  who  are  defending  against  this  foreclosure  suit,  are 
permitted  to  set  up  a  defense  on  behalf  of  the  corporation,  and  such  as  the 
corporation  itself,  acting  in  good  faith,  could  present,  or  whether  they  are  per- 
mitted to  assert  as  a  defense  any  fraud  or  wrong  practiced  upon  them  as  indi- 
viduals and  separate  shareholders  by  virtue  of  rights  which  belong  to  them 
as  such  shareholders,  as  distinguished  from  the  corporation.  It  has  been  long 
settled  and  well  understood  that,  when  stockholders  bring  suit  on  behalf  of  a 
corporation  against  third  persons  to  assert  corporate  rights,  the  remedy  is  such 
as  the  corporation  itself  only  could  avail  itself  of,  if  acting  in  good  faith  and 
with  proper  diligence,  and  the  separate  or  individual  rights  of  the  stockholders 
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cannot  be  presented  or  considered  in  such  a  suit;  and  when  such  a  salt  la 
brought  it  must  be  one  which  inures  to  the  benefit  of  the  corporation  itself  di- 
rectly, and  to  all  the  stockholders  as  a  class  indirectly.  This  is  for  the  obvious 
ronsou  that  the  separate  and  individual  rights  of  the  shareholders  may  be 
<liffereut  and  distinct,  and  one  shareholder  may  have  suffered  an  injury  which 
does  not  affect  the  other  shareholders,  or  which  may  affect  them  favorably  as 
between  themselves  as  shareholders.  Now,  does  the  same  rule  apply  when 
shareholders  on  a  proper  showing  are  permitted  to  intervene  to  defend  on 
behalf  of  the  corporation,  upon  showing  that  such  corporation  itself  is  failing 
to  make  the  proper  defense?  A  proper  understanding  of  the  answer  to  this 
question  will  avoid  confusion  in  a  case  like  the  one  at  bar.  The  entirely  sepa- 
rate and  distinct  identity  of  the  rights  and  remedies  of  the  corporation  itself 
and  these  separate  and  individual  shareholders  has  been  often  stated  and  re- 
stated, and  it  is  quite  sufficient  to  refer  to  some  of  the  leading  cases :  Bronson 
V.  La  Crosse  Railroad  Co.,  2  Wall.  283,  17  L.  Ed.  725 ;  Davenport  v.  Dows,  18 
Wall.  626,  21  L.  Ed.  938;  Church  v.  Citizens'  St  R.  Co.  (C.  C.)  78  Fed.  526; 
Forbes  v.  Memphis  R.  Co.,  Fed-  Cas.  No.  4,926.  This  distinction  and  its  con- 
sequences, as  respects  the  proper  remedy,  is  elaborately  pointed  out  by  Mr. 
Justice  Bradley  in  the  Forbes  Case,  and  quite  clearly  .by  Judge  Baker  in 
Church  V.  Citizens*  St.  R.  Co.  (C.  C.)  78  Fed.  526,  in  which  last  case  it  was  held, 
and  properly,  of  course,  that  rights  which  belong  to  the  Individual  shareholders 
and  those  which  belong  to  the  corporation  cannot  be  joined. 

Much  of  the  discussion  at  bar  has  been  devoted  to  the  proposition  that  these 
interveners  were  deceived  and  defrauded  in  regard  to  the  scheme  of  reorgan- 
ization pursuant  to  which  the  bonds  in  question  were  Issued.  Their  contention 
in  this  behalf  is  that  the  fact  of  a  bond  issue  was  concealed  from  them,  and 
that  by  such  concealment  they  were  induced  to  surrender  bonds  held  against 
the  old  company,  and  to  take  in  exchange  therefor  preferred  stock  in  the  de- 
fendant Cumberland  Coal  &  Iron  Company.  Whether  or  not  the  court  may 
consider  this  element  in  the  case  depends  upon  the  answer  to  the  inquiry 
whether  or  not  these  interveners  are  limited  in  their  defense  to  such  objections 
as  would  be  open  to  the  defendant  mortgagor  corporation  in  this  suit,  or 
whether  their  separate  and  individual  rights  may  be  considered.  The  very 
recent  case  of  Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  181,  20  Sup.  Ct  311, 
44  L.  Ed.  423,  is  in  this  regard  undistinguishable  from  the  case  at  bar.  In  that 
case  Mr.  Justice  Brown,  in  relation  to  this  question,  speaking  for  the  court, 
said:  "This  case  presents  primarily  the  question  whether  a  minority  of  the 
stockholders  of  a  corporation  have  a  right  to  intervene,  in  the  foreclosure  of  a 
mortgage  upon  the  corporate  property,  for  the  purpose  of  showing  that  the 
property  was  sold  to  the  corporation  by  the  connivance  of  the  mortgagees  at  a 
gross  overvaluation,  and  to  compel  the  bonds  held  by  them  to  be  subjected 
to  a  set-off  of  their  indebtedness  to  the  corporation  for  unpaid  stock.  It  should 
be  lK)rne  in  mind,  in  connection  with  the  several  defenses  set  up  by  the  inter- 
veners, that  they  do  not  appear  here  in  the  capacity  of  creditors,  but  as  stock- 
holders; that  their  rights  are  the  rights  of  the  corporation,  and  must  be  as- 
serted and  enforced  through  the  corporation;  and  upon  the  theory  that  the 
latter  has  or  threatens,  by  collusion  or  otherwise,  to  neglect  the  proper  defense 
of  the  foreclosure  suit  Dodge  v.  Woolsey,  18  How.  331.  341,  343  [15  L.  Ed. 
401] ;  Koehler  v.  Black  River  Falls  Iron  Co.,  2  Black.  715  [17  L.  Ed.  339] ; 
Bronson  v.  La  Crosse,  etc.,  Railroad,  2  Wall.  283  [17  L.  Ed.  725] ;  Davenport 
V.  Dows,  18  Wall.  C26  [21  L.  Ed.  938] ;  Dewing  v.  Perdicarles,  96  U.  S.  193  [24 
L.  Ed.  (>r>4] ;  Hawes  v.  Oakland,  104  U.  S.  450,  460  [26  L.  Ed.  827] ;  Greenwood 
V.  Freight  Co.,  105  U.  S.  13  [26  L.  Ed.  961] ;  Detroit  v.  Dean,  106  U.  S.  537  [1 
Sup.  Ct  560.  27  L.  Ed.  300] ;  Cook  on  Stockholders,  §8  645,  059,  750."  The  ques- 
tion has  been  fully  considered  in  its  practical  phases  and  application  in  the 
several  cases  cited  by  Mr.  Justice  Brown.  See,  also.  Cook  on  Corporations,  § 
848,  where  the  same  principle  will  be  found  laid  down  as  applicable  to  fore- 
closure suits.  The  defendants  are  consequently  limited  to  such  objections  to 
the  mortgage  and  bonds  as  might  have  been  urged  by  the  defendant  corporation 
itself,  the  mortgagor,  and  they  cannot  in  this  suit  assert,  or  influence  the  result 
by  asserting,  any  wrong  to  them  as  individual  shareholders.  Indeed,  it  may 
be  inferred  on  this  record  that  all  other  shareholders  are  satisfied  with  the 
situation  as  it  is,  and  would  offer  no  objection  to  this  suit  if  offered  an  op< 
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portunlty  to  do  so.  It  Is  conceivable  that  In  a  given  case  the  rights  and  in- 
terests of  the  separate  shareholders  might  be  different,  and  any  defense  which 
may  be  offered  in  a  suit  like  this  must  be  one  which  avails  directly  to  the  cor- 
poration, and  indirectly  to  all  the  shareholders  alike.  In  determining  the  case, 
therefore,  I  am  constrained  to  hold  that  the  defendants  are  limited  in  the  de- 
fense to  such  objections  as  would  be  open  and  available  to  the  mortgagor  com- 
pany itself  in  an  answer  setting  up  all  valid  objections  which  might  be  set  up 
by  the  mortgagor.  The  observation,  not  necessarily  called  for,  may  be  made 
that  these  interveners  have  brought  no  independent  suit,  and  have  presented 
no  cross-bill  asking  any  affirmative  relief.  The  organization  scheme  has  been 
fully  executed,  and  stock  delivered  to  them  pursuant  to  their  agreement,  and 
they  are  now  holding  said  stock  and  exercising  the  rights  of  shareholders  by 
their  petition  of  intervention  in  this  case.  This  is  all  in  affirmance  of  the  con- 
tract of  reorganization  as  executed,  and  is  manifestly  inconsistent  with  the 
claim  and  objection  that  they  were  defrauded  by  the  plan  of  reorganization,  as 
it  would  be  manifestly  antagonistic  to  say  that  they  were  defrauded,  and  the 
scheme  of  reorganization  invalid,  while  they  still  hold  to  the  results  which 
have  come  to  them  from  the  execution  of  such  a  contract  Davis  v.  Peabody, 
170  Mass.  397,  49  N.  E.  750;  Savings  &  Trust  Co.  v.  Bear  Valley  R.  R.  Co. 
(C.  C.)  112  Fed.  693.  If  the  rights  of  these  interveners  as  members  and  share- 
holders, and  any  fraud  practiced  on  them  as  distinguished  from  a  fraud  prac- 
ticed upon  the  company,  could  be  considered  and  determined  in  this  suit,  it  is 
extremely  probable  that  such  rights  would  have  to  be  presented  by  a  cross- 
bill, and  that  they  are  not  available  simply  in  an  answer,  and  this  point  may 
be  suggested,  but  it  is  not  necessary  to  be  decided.  Green  v.  Turner  (C.  C.)  80 
Fed.  41 ;  Springfield  Milling  Co.  v.  Barnard  &  I^as  Mfg.  Co.,  81  Fed.  261,  26 
C.  C.  A.  389 ;  Meissner  v.  Buek  (C.  C.)  28  Fed.  161.  See,  also,  the  closing  ob- 
servations of  Mr,  Justice  Bradley  in  the  Forbes  Case  already  referred  to. 

But  I  pass  at  once  to  the  consideration  of  such  objections  as  can  properly 
be  made  on  behalf  of  the  mortgagor  company  itself,  taking  them  up  In  the 
order  in  which  I  find  them  disposed  of  by  the  special  master. 

1.  It  is  objected  that  the  execution  of  the  mortgage  securing  the  bonds  In 
question  was  ultra  vires,  because  not  executed  as  security  for  borrowed  money, 
nor  to  secure  bonds  issued  or  Indorsed  to  raise  money  for  railroad  stock  sub- 
scriptions by  the  mortgagor  company,  and,  as  supporting  this  contention,  sec- 
tions 2054-2057  and  section  2339  of  Shannon's  Revlsal  are  cited.  It  will  be 
observed  by  an  Inspection  of  the  statutes  carried  into  these  sections  that,  under 
subdivision  3  of  section  2054,  express  power  is  conferred  upon  the  corpor'ation, 
without  limitation,  to  purchase  and  sell  and  convey  real  estate  for  "corporation 
purposes."  This  provision  is  simply  declaratory  of  the  common  law,  as  we 
shall  presently  see.  All  corporations,  at  the  common  law,  possess  the  power 
to  purchase  and  hold  property,  real  and  personal,  and  to  convey,  in  mortgage 
or  otherwise,  such  property  for  any  corporation  purposes,  keeping  in  view  the 
ordinary  prosecution  of  the  business  for  which  the  corporation  was  organized. 
And  so,  too,  subdivision  7  of  the  same  section,  expressly  authorizing  a  mort- 
gage or  mortgages  on  the  corporation  property  as  security  for  the  repayment 
of  money  borrowed,  is  merely  declaratory  of  the  common  law,  and  this  section 
undoubtedly  carries  the  Implied  common-law  limitation  that  the  money  must 
be  borrowed,  the  debt  created,  and  the  mortgage  executed  for  a  corporation 
purpose,  and  fahrly  within  the  scope  of  the  objects  for  which  the  corporation 
was  created.  In  regard  to  strictly  private  business  corporations,  experience 
had  made  It  manifest  to  the  Legislature  that  this  implied  limitation  on  the 
power  to  create  a  debt  and  execute  a  mortgage  at  the  common  law  was  some- 
what too  restrictive  to  enable  many  corporations  to  prosecute  their  business 
and  develop  and  utilize  their  properties  to  the  best  advantage,  having  due  re- 
gard to  more  modern  commercial  conditions.  In  regard  to  mining  companies 
in  particular,  It  had  been  found  that  many  of  the  most  valuable  properties  were 
80  situated  as  to  be  without  the  means  of  transportation  afforded  by  railway. 
The  products  of  mines  were  such  that  any  method  of  transportation,  otlier  than 
railway,  was  wholly  inadequate  to  the  proper  operation  of  such  mines.  Not- 
withstanding this  obvious  fact,  it  was  regarded  doubtful  whether  under  the 
common-law  power  the  company  could  extend  aid  to  a  railroad  to  enable  it  to 
obtain  proper  means  of  transportation,  so  necessary  to  success,  and  It  was  to 
62  C.C.A.— 23 
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remove  this  doubt  and  to  enlarge  Its  common-law  power  that  the  act  of  1873, 
carried  into  Shannon's  Revisal  at  section  2339,  was  enacted,  by  which  the  cor- 
poration was  enabled,  upon  a  three-fourths  vote  of  its  stock,  "to  subscribe  for, 
purchase,  hold  or  dispose  of  stock  in  any-  railroad  company  whose  line  of  road 
shall  be  contiguous  to  the  works  of  such  company,  or  so  near  thereto  as  to  be 
used  by  them  in  carrying  on  their  necessary  operations."  It  results  from  this 
view  that  a  mining  company,  under  the  law  of  Tennessee,  besides  its  common- 
law  power,  is  also  vested  with  the  power  conferred  by  the  act  of  1873,  and  that 
act  can  in  no  proper  way  be  regarded  as  a  limitation  upon  the  common-law  power 
of  such  a  company.  The  bonds  secured  by  the  mortgage  now  In  question  were 
executed,  secxwed,  and  delivered  in  part  payment  for  corporate  property,  with- 
out which  the  corporation  could  not  carry  on  its  business  at  all,  and  could  not 
accomplish  the  purposes  of  Its  creation.  And  I  may  say  Just  here,  once  for  all, 
that,  so  far  as  a  railroad  could  be  regarded  as  an  element  in  the  corporation 
property  thus  purchased,  it  was  a  mere  incident,  and  there  is  no  basis  in  the 
real  facts  of  the  transaction  for  the  contention  that  this  is  a  mortgage  executed 
pursuant  to  the  powers  conferred  by  the  act  of  1873,  Shannon's  Revisal,  {  2339, 
hereinbefore  referred  to.  The  mortgage  and  bonds,  having  been  executed  for 
the  purchase  of  necessary  corporate  property,  were  not  ultra  vires,  but  intra 
vires,  and  within  the  common-law  power  authority  of  the  corporation.  Jones 
V.  Guaranty  Co.,  101  U.  S.  622,  25  li.  Ed.  1030 ;  Central  Trust  Co.  v.  Columbus, 
H.  V.  &  T.  Ry.  Co.  (C.  C.)  87  Fed.  815 ;  Hunt  &  Bro.  v.  Memphis  Gas  Light  Co., 
95  Tenn.  137,  31  S.  W.  1006 ;  The  White  Water  Valley  Canal  Co.  v.  Vallette  et 
al.,  21  How.  414,  16  L.  Ed.  154 ; .  7  A.  A  E.  Encycl.  of  L.  (2d  Ed.)  pp.  719,  738, 
and  771,  and  cases  there  collated. 

It  must  be  borne  in  mind  that  the  mortgagor  corporation  was  not  a  public, 
or  quasi  public,  corporation,  and  there  rested  upon  it  no  public  duty  to  perform, 
and  which  it  might  disable  Itself  from  performing  by  the  conveyance,  in  mort- 
gage or  otherwise,  of  its  corporate  proi>erty.  It  was  a  purely  private  corpora- 
tion, organized  distinctly  for  individual  profit  In  the  late  case  of  Jackson- 
ville, etc.,  Railway  v.  Hooper,  160  U.  S.  514,  16  Sup.  Ct  379,  40  L.  Ed.  515,  the 
Supreme  Court,  at  page  525,  160  U.  S.,  page  383,  16  Sup.  Ct,  40  L.  Ed.  515, 
expressed  its  views  by  quoting  for  that  purpose  the  language  of  an  E^nglish 
case,  which  was  as  follows:  "This  doctrine  ought  to  be  reasonably,  and  not 
unreasonably,  understood  and  applied,  and  whatever  may  fairly  be  regarded  as 
incidental  to,  or  consequential  upon,  those  things  which  the  Legislature  has  au- 
thorized, oughjt  not,  unless  expressly  prohibited,  to  be  held,  by  judicial  con- 
struction, to  be  ultra  vires."  Many  other  cases  are  cited  in  the  opinion  which 
are  pertinent  to  the  question  of  corporate  power  here  involved,  and  in  the  sub- 
sequent case  of  Union  Pacific  Ry.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  163  U.  S.  5(14. 
16  Sup.  Ct  1173,  41  L.  Ed.  205,  Mr,  Chief  Justice  Fuller,  giving  the  opinion  of 
the  court,  and  referring  again  to  this  distinction  between  public  and  purely 
private  corporations,  said:  "The  general  rule  is  that  a  contract  by  which  a 
railroad  company  renders  itself  incapable  of  performing  its  duties  to  the 
public,  or  attempts  to  absolve  itself  from  those  obligations  without  the  consent 
of  the  state,  or  a  contract  made  by  a  corporation  beyond  the  scope  of  its  powers, 
express  or  implied,  on  a  proper  construction  of  its  charter,  cannot  be  enforced 
or  rendered  enforceable  by  the  application  of  the  doctrine  of  estoppel.  Thomas 
V.  Railroad  Co.,  101  U.  S.  71  [25  L.  Ed.  950] ;  Central  Transportation  Co.  v. 
Pullman  Car  Co.,  139  U.  S.  24  [11  Sup.  Ct  478,  35  L.  Ed.  55].  But  where  the 
subject-matter  of  the  contract  is  not  foreign  to  the  purposes  for  wliich  the  cor- 
poration is  created,  a  contract  embracing  *whatever  may  fairly  be  regarded  as 
incidental  to,  or  conse<iuential  upon,  those  things  which  the  Legislature  has 
authorized,  ought  not,  unless  expressly  prohibited,  to  be  held  by  judicial  con- 
struction to  be  ultra  vires.*  Jacksonville  Railway  Co.  v.  Hooper,  160  U.  S. 
514,  525  [16  Sup.  Ct  379,  40  L.  Ed.  515] ;  Attorney  General  v.  Great  Eastern 
Railway,  5  App.  Cas.  473,  478;  Brown  v.  Winnisimmet  Company,  11  Allen, 
326,  334.  ♦  ♦  ♦  Ability  to  perform  its  own  immediate  duties  to  the  public 
is  the  limitation  on  its  jus  disponendl  we  are  considering,  and  that  limitation 
had  no  application  to  such  a  use  as  that  in  question."  The  court  then  expressly 
points  out  that  the  leading  cases  of  Thomas  v.  Railway  Company,  101  U.  S.  71. 
25  L.  Ed.  050,  and  other  cases  of  that  class,  "arose  upon  instruments  which  dis- 
possessed the  corporations  of  all  their  property,  and  of  all  capacity  to  perform 
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their  public  duty,"  "but"  (the  court  continued)  "we  have  no  such  case  here." 
If  we  bear  now  closely  in  mind  the  conclusion  that  the  issuance  of  these  bonds 
and  the  execution  of  the  mortgage  were  acts  not  ultra  vires,  but  intra  vires, 
the  power  of  the  corporation,  the  proper  determination  of  the  remaining  issues 
becomes  less  dilficult. 

2.  The  second  contention  presented  by  the  defense  is  that  the  execution  of 
the  bonds  and  mortgage  in  question  was  not  authorized  at  a  proper  and  validly 
called  meeting  of  the  stockholders,  and  that  the  same  was  a  fraud  upon  the 
company.  It  may  here,  for  the  sake  of  clearness,  be  restated  that  I  conclude, 
as  already  Indicated,  that  any  fraud  alleged  to  have  been  practiced  upon  the 
stockholders  as  individual  stockholders,  and  not  upon  the  corporation  as  well, 
is  a  question  that  cannot  be  raised,  and  is  not  op6n  to  consideration,  in  this 
proceeding.  And  whether  or  not  the  corporators,  who  are  constituted  by  law 
the  first  board  of  directors,  and  vested  with  power  to  act  until  the  board  of 
directors  are  regularly  selected  by  the  stockholders  themselves,  could  execute 
bonds  and  a  mortgage  as  security  for  the  payment  of  such  bonds  under  the 
circumstances  disclosed  In  this  case,  I  do  not  find  necessary  to  decide.  I  con- 
clude, as  I  have  said,  and  this  without  diflSculty,  too,  that  the  execution  of  the 
mortgage  and  bonds  was  within  the  power  of  the  corporation,  and  if  so, 
whether  or  not  it  was  regularly  executed,  and  by  the  proper  corporate  officers 
or  management,  is  a  question  not  open  on  the  facts  disclosed  by  the  record  in 
this  case.  This  defense  cannot  be  made  on  behalf  of  the  corporation,  unless 
it  is  a  defense  which  the  corporation  itself  could  make,  as  I  have  already  un- 
dertaken to  point  out  These  bonds  were  issued,  and  the  mortgage  securing 
their  payment  was  executed,  April  2,  1898,  and  their  issuance  and  the  execution 
of  the  mortgage  had  been  authorized  June  24,  1897,  at  a  stockholders*  meeting. 
The  mortgagor  company,  and  its  officers  and  directors,  with  the  undoubted 
knowledge  of  all  of  its  stockholders,  has  from  that  time  until  this  held  the 
property  conveyed  to  it  as  the  consideration  for  said  mortgage  and  bonds,  and 
a  large  amount  of  stock,  common  and  preferred.  The  mortgagor  company  has 
treated  the  property  during  all  this  interval  of  time  as  its  own  in  every  respect, 
and  has  never  sought  In  any  way  whatever  to  question  or  repudiate  the  con- 
tract of  purchase  by  which  it  became  vested  with  the  title  to  such  property, 
and  no  stockholder  or  stockholders,  on  behalf  of  the  company,  has  or  have  ever, 
by  any  appropriate  proceedings,  called  in  question  the  validity  of  the  mortgage 
and  bonds,  or  the  stock,  common  and  preferred,  issued  in  payment  for  the 
mining  property  purchased  from  the  La  Follette  Company.  The  stockholders 
must  be  charged  with  such  knowledge  as  would  have  come  to  them  in  the 
exercise  of  due  diligence  and  attention  to  their  business  interests,  and  in  this 
case  to  business  interests  of  very  large  magnitude.  Bailey  v.  Tilliughast,  40 
C.  C.  A.  93,  99  Fed.  801 ;  Mary  D.  Synnott  et  al.  v.  Cumberland  Building  Loan 
Association,  117  Fed,  379,  54  C.  C.  A.  553,  and  cases  referred  to  more  at  length 
by  Judge  Lurton ;  Johnston  v.  Standard  Mining  Co.,  148  U.  S.  360,  13  Sup.  Ct 
585,  37  L.  Ed.  480;  Foster  v.  Mansfield,  Coldwater,  etc..  Railroad,  146  U.  S. 
88,  13  Sup.  CL  28,  36  L.  Ed.  899 ;  Johnson  v.  West  India  Transit  Co.,  156  U. 
S.  618.  15  Sup.  Ct  520,  39  L.  Ed.  556 ;  Willard  v.  Wood,  164  U.  S.  502,  17  Sup. 
Ct.  176,  41  L.  Ed.  531 ;  Bispham's  Principles  of  Equity  (6th  Ed.)  §§  259,  260, 
:i:id  many  cases  collated  in  the  notes ;  Union  Pacific  Ry.  Co.  v.  Chicago,  etc., 
Ky.  Co..  163  U.  S.  564,  16  Sup.  Ct  1173,  41  L.  Ed.  265 ;  Eureka  Co.  v.  Bailey 
i^i  Co.,  11  Wall.  488,  20  L.  Ed.  209 ;  Railway  Companies  v.  Keokuk  Bridge  Co., 
131  U.  S.  371,  9  Sup.  Ct  770,  33  L.  Ed.  157.  It  Is  quite  plain,  I  think,  upon  the 
most  obvious  principles  of  justice  and  public  policy,  that  the  right  to  impeach 
the  transaction,  as  a  part  of  which  the  bonds  and  mortgage  were  issued,  on 
the  ground  of  any  supposed  fraud,  or  on  the  ground  of  any  irregularity,  or 
lack  of  authority  on  the  part  of  the  board  of  directors  acting  at  the  time,  has 
been  lost  by  ratification  or  confirmation  in  retaining  and  dealing  with  the 
property  without  complaint  or  suit,  and  by  acquiescence  and  delay  such  as  a 
t'ourt  of  equity  should  under  no  circumstances  sanction  or  encourage.  The 
authorities  just  referred  to  are  ample  authority  for  the  support  of  this  posi- 
tion, stated  broadly. 

Much  of  the  discussion  at  bar  was  devoted  to  the  proposition  that  a  fraud 
was  practiced  ui)on  the  company  in  the  schemes  of  reorganization,  but  this 
clearij  could  only  be  asserted  by  treating  the  shareholders  who  now  complain 
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of  that  plan  of  reorganization  and  their  interests  as  identical  with  tho«e  of 
the  company  and  the  other  bondholders  and  stockholders.  There  is  no  basis 
whatever  in  the  record  for  the  suggestion  that  the  directors  and  officers  who 
acted  on  behalf  of  the  company  In  the  execution  of  the  plan  of  reorganization, 
and  in  the  execution  of  the  bonds  and  mortgage  as  a  part  thereof,  were  at  any 
time  misled,  or  that  any  fact  was  concealed  from  them  while  acting  as  and 
for  the  corporation.  Indeed,  the  very  objection  now  made  is  that  these  officers 
and  directors  so  acting  concealed  the  bond  and  mortgage  feature  of  their  plan 
from  the  intervening  stockholders,  who  now  defend;  but  if  that  proposition 
of  fact  be  established,  it  makes  no  case  of  fraud  upon  the  company,  but  upon 
the  intervening  shareholders,  and  will  constitute  ground  on  which  they  might 
seek  to  set  aside  their  contract  or  agreement  to  surrender  bonds  and  take  pr€^ 
ferred  stock  in  the  defendant  Cumberland  Coal  &  Iron  Company,  if  good  ground 
for  relief  at  all.  There  is,  however,  no  sort  of  basis  in  the  record  for  saying 
that  the  Cumberland  Coal  &  Iron  Company  was  misled  or  defrauded,  and  the 
fraud  which  may  be  set  up  to  defeat  the  foreclosure  of  the  mortgage  must,  as 
the  books  show  (2  Jones  on  Mortgages,  {  1492;  Wiltsie  on  Mortgage  Fore- 
closures, 9  356),  be  a  fraud  upon  the  mortgagor  company,  and  not  upon  some 
one  else.  The  mortgagor  company  could  only  have  been  defrauded  or  misled 
by  misleading  and  defrauding  the  officers  who  were  at  the  time  acting  for  it  in 
the  execution  of  the  mortgage  and  the  issuance  of  the  bonds,  and,  however 
much  one  or  more  shareholders  may  have  been  misled,  and  induced  thereby 
to  surrender  bonds  and  take  stock  in  the  new  company,  this  would  be  no  con- 
cealment and  no  fraud  of  which  the  mortgagor  company  could  complain. 

The  special  master  has  treated  these  several  issues,  and  the  evidence  as  well 
as  the  law  in  relation  to  them,  separately  and  very  fully  and  satisfactorily, 
and  it  is  deemed  sufficient  to  refer  more  at  length  to  his  report,  and  the  dis- 
cussion of  the  case  as  there  found.  In  my  view  of  the  case,  as  is  already  ai>- 
parent,  the  shareholders  cannot,  in  this  case,  complain  of  anything  which  af- 
fected them  as  such  as  distinguishable  from  the  corporation,  and  this  some- 
what limits  the  scope  of  the  discussion  and  decision  which  I  find  necessary  in 
the  case.  In  this  view  I  do  not  find  it  necessary,  as  already  indicated,  to  deter- 
mine the  point  made  on  the  power  of  the  first  board  of  directors  to  execute  this 
mortgage  securing  the  bonds  in  suit  Nor  do  I  find  it  necessary  to  decide  any 
point  in  relation  to  the  separate  rights  of  the  intervening  shareholders  as  such, 
and  as  distinguished  from  the  rights  of  the  corporation.  Apparently  the  rea- 
soning and  conclusions  of  the  special  master  took  a  somewhat  wider  range, 
both  upon  the  law  and  the  facta.  So  far,  however,  as  he  finds  the  facts,  I 
concur  with  him  in  his  result,  and  confirm  the  report.  Including  his  finding 
that  these  interveners  were  not,  at  the  time  of  entering  into  the  reorganization 
contract,  Informed  of  the  bond  and  mortgage  feature.  His  finding  in  this  re- 
spect is  well  warranted,  in  view  of  the  fact  that  La  Follette  did  not  procure 
their  signatures  to  that  contract,  as  was  clearly  contemplated  originally,  al- 
though he  claims  to  have  had  the  contract  present  with  him  at  the  meeting  in 
Kentucky.  All  the  exceptions  to  the  8|>eclal  master's  findings  of  facts  on  both 
sides  are  overruled,  and  his  report  confirmed,  and,  as  already  apparent,  I  con- 
cur with  him  in  his  views  of  the  law  applicable  to  the  facts  found  by  him.  to 
the  extent  that  I  find  it  material  to  decide  these  questions  of  law  under  the 
somewhat  more  limited  range  of  the  questions  which  it  is  permissible  to  enter- 
tain and  decide  in  my  view  of  the  case. 

Discussion  was  also  directed  to  the  proposition  that  there  was  a  gross  over- 
valuation of  the  property  for  which  the  bonds  and  common  and  preferred  stock 
were  Issued,  but  no  creditor  is  here  complaining  of  that  transaction,  and  I 
need  hardly  repeat  that  my  conclusion  that  the  corporation  has  estopped  itself 
to  call  In  question  the  bonds  or  mortgage  on  other  grounds  is  equally  applicable 
to  this  point  The  corporation  clearly  cannot  retain  the  property  and  treat 
it  as  Its  own,  and  In  the  same  breath  insist  that  the  transaction  by  which  it 
acquired  the  property  Is  fraudulent  and  void,  and  if  it  could  do  so  this  is  relief 
which  would  require  a  cross-bill  to  render  it  available. 

The  plaintiff's  counsel  In  argument  made  the  point  that  the  defendant's  ex- 
ceptions to  the  special  master's  report  are  not  sufficiently  specific  and  definite, 
under  the  rules,  to  raise  the  questions  sought  to  be  raised,  and  they  should  be 
overruled  for  this  reason,  but  I  have  concluded  to  treat  the  exceptions  as  suf- 
ficient, and  have  concluded  to  overrule  them  on  their  merits. 
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So»  too,  the  point  was  made  in  argument  that  the  issue  as  to  the  validity  of 
these  bonds  for  want  of  a  three-fourths  vote  of  the  stockholders  was  not  set 
up  or  raised  by  the  answer,  or  by  proper  exceptions  before  the  master,  and  also 
that  the  question  of  overvaluation  of  the  property  for  which  the  bonds  and 
stock  were  issued  was  not  raised  by  the  answer,  and  it  is  very  doubtful  if 
either  of  these  questions  is  pr<^)erly  raised.  But  treating  them,  for  the  pur- 
poses of  this  case,  as  presented,  and  as  calling  for  a  decision,  my  opinion  is 
that  the  objections  are  not  sound,  considered  upon  their  merits  and  treated  as 
raised  by  the  answer. 

It  has  occurred  to  me,  on  a  study  of  the  case,  that  the  defendants,  on  behalf 
of  the  corporation,  are  undertaking  to  present  Inconsistent  defenses  in  this 
answer,  in  this:  First,  they  Insist  that  the  bonds  and  mortgage  are  invalid, 
because  not  given  for  money  borrowed  at  the  time,  and  because  not  given  in 
aid  of  a  railroad,  these  being  the  only  objects,  it  is  said,  for  which  bonds  se- 
cured by  mortgage  are  authorized ;  and,  second,  this  Is  followed  immediately 
by  the  contention  that  the  mortgage  and  bonds  were  in  fact  executed  in  aid 
of  a  railroad  as  the  object,  and  that  they  are  invalid  for  want  of  the  requisite 
three-fourths  vote  of  the  stock.  These  are  both  affirmative  defenses  in  their 
nature,  and,  while  it  is  permissible  for  a  defendant  in  equity  to  set  up  in  his 
answer  any  number  of  consistent  defenses,  it  is  probably  the  true  rule  at  this 
day  that  defenses  In  an  answer  must  not  be  inconsistent  with  each  other,  nor 
with  the  general  denials  of  the  answer,  and  that,  if  so,  their  benefit  is  for  that 
reason  lost — that  Is,  on  account  of  repugnancy.  1  Bates  on  Federal  Equity. 
Procedure,  §  311,  and  cases  there  cited.  I  have,  however,  treated  the  de- 
fendants as  at  liberty  to  urge  both  of  these  inconsistent  defenses,  and  have 
concluded  that  neither  of  them  are  well  taken,  or  sufficient  to  defeat  the  bill. 

It  results  that  the  bill  for  foreclosure  Is  sustained,  and  the  usual  decree 
thereon  allowed. 

As  I  do  not  consider  or  decide  anything  In  relation  to  the  separate  and  Indi- 
vidual rights  of  the  intervening  stockholders,  the  decree  may  provide,  If 
thought  necessary,  that  It  is  without  adjudication  of  and  without  prejudice  to 
any  right  which  may  be  asserted  by  them  as  Indlviduai  shareholders,  as  dis- 
tinguished from  the  rights  of  the  corporation.  I  think  they  would  probably 
find  difficulty  in  getting  along  with  any  suit  which  Is  conceivable  in  their  be- 
half. In  view  of  the  Bailey,  Synnott,  and  other  Cases,  but  nevertheless,  as  the 
opinion  shows  that  I  do  not  consider  or  decide  such  rights  In  this  case,  the 
decree  may  expressly  leave  questions  In  that  regard  open,  if  so  desired. 

Ingersoll  &  Peyton  (Henry  H.  IngersoU,  of  counsel),  for  appellants. 
Jourolmon,  Welcker  &  Hudson  (Leon  Jourolmon,  of  counsel),  for 
appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  brought  by  the  Ameri- 
can Loan  &  Trust  Company  (which  we  shall  call  the  Trust  Company) 
against  the  Cumberland  Coal  &  Iron  Company  (which  we  shall  term 
the  Cumberland  Company)  to  foreclose  a  mortgage  or  deed  of  trust 
on  its  coal,  iron,  and  timber  property  in  Tennessee,  given  to  secure 
$440,000  of  its  bonds.  The  Cumberland  Company  answered,  admitting 
it  was  insolvent  and  in  default,  and  conceding  the  mortgage  should  t^ 
foreclosed.  The  appellants,  the  Big  Creek  Gap  Coal  &  Iron  Company 
(hereafter  designated  the  Big  Creek  Company)  and  certain  individuals, 
owners  of  about  $275,000  of  the  preferred  stock  of  the  Cumberland 
Company,  intervened,  and,  as  stockholders,  resisted  the  foreclosure, 
claiming  (i)  that  the  mortgage  was  ultra  vires,  (2)  that  it  was  unauthor- 
ized, and  (3)  that  it  was  executed  in  fraud  of  their  rights.  The  case 
was  referred  to  a  master,  who,  in  an  elaborate  report,  in  which  he  care- 
fully compared  and  considered  the  conflicting  evidence  introduced. 
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found  against  the  interveners,  both  upon  the  facts  and  the  law.  The 
case  came  before  the  court  below  upon  exceptions  to  this  report.  In 
a  well-considered  opinion  the  findings  of  the  master  were  sustained  and 
a  decree  of  foreclosure  granted.  From  this  the  interveners  have  ap- 
pealed. 

The  charge  of  fraud  grows  out  of  the  reorganization  of  the  La  Fol- 
lette  Coal  &  Iron  Company  (hereafter  called  the  La  Follette  Company). 
The  Big  Creek  Company  was  organized  in  1888.  It  was  the  owner  of 
a  part  of  the  mineral  lands  covered  by  the  mortgage  in  question.  Up- 
on these  lands  it  had  paid  between  $23,000  and  $30,000.  The  La 
Follette  Company  was  organized  in  1893,  and  the  lands  passed  to  it, 
the  Big  Creek  Company  receiving  $10,000  in  cash,  upwards  of  $40,000 
in  notes  secured  by  mortgage,  and  $200,000  in  bonds  of  the  La  Follette 
Company.  In  the  summer  of  1896  the  La  Follette  Company  was  in- 
solvent. It  owed  about  $125,000  of  the  original  vendors'  liens  on  its 
lands.  It  had  outstanding  $1,375,000  of  mortgage  bonds  inferior  to 
these  liens.  It  owed  the  Electric  Corporation,  of  Boston,  its  largest 
creditor,  $200,000  borrowed  money.  Of  its  bonds,  this  corporation 
held  $82,000  by  purchase  and  $740,000  as  security.  The  mineral  lands 
of  the  company  were  without  railroad  connection,  and  therefore  prac- 
tically valueless.  It  was  necessary  not  only  to  get  time  but  money  to 
build  a  road  and  develop  the  lands,  and  no  way  to  do  this  offered  ex- 
cept through  the  Electric  Corporation.  Accordingly,  H.  M.  La  Fol- 
lette, the  leading  stockholder  of  the  La  Follette  Company,  set  about 
to  secure  a  reorganization,  first  seeing  the  Electric  Corporation.  In  the 
fall  of  1896  an  agreement  for  the  reorganization  of  the  La  Follette 
Company  was  entered  into  between  its  bondholders  and  the  Electric 
Corporation.  La  Follette,  as  a  bondholder  owning  127  bonds,  signed 
as  one  party  of  the  first  part,  and  the  Electric  Corporation  signed  as  the 
party  of  the  second  part  Other  bondholders  became  parties  by  de- 
positing their  bonds  with  the  Trust  Company  upon  the  terms  of  the 
reorganization  agreement  The  receipts  accepted  in  exchange  ex- 
pressed this  condition.  The  new  corporation,  to  be  known  as  the 
Cumberland  Coal  &  Iron  Company,  was  to  have  an  authorized  capital 
stock  of  $2,500,000,  divided  into  ^1,000,000  of  preferred  and  $1,500,000 
common,  and  to  issue  $500,000  of  bonds.  The  agreement  provided 
that  the  Electric  Corporation  should  surrender  the  $740,000  bonds  held 
as  collateral,  cancel  the  indebtedness  due  it,  purchase  $66,000  of  the 
preferred  stock  of  the  new  company  at  90,  exchange  the  remaining 
$82,000  of  bonds  for  preferred  stock  in  the  new  company,  and  lend  the 
railway  company  the  sum  of  $150,000  for  use  in  completing  the  line, 
transferring  to  the  Cumberland  Company  a  majority  of  the  capital  stock 
of  the  railway  company.  In  consideration  of  tliis,  the  Cumberland 
Company  was  to  issue  to  the  Electric  Corporation  $400,000  of  its  bonds 
secured  by  mortgage.  All  depositing  bondholders  were  to  receive  pre- 
ferred stock  in  the  new  company  for  their  holdings.  Certain  of  the 
bondholders  of  the  La  Follette  Company  declined  to  deposit  their 
bonds,  and  it  became  necessary  to  foreclose  the  mortgage  on  the  lands. 
This  was  done,  the  property  was  purchased  by  money  put  up  by  the 
Electric  Corporation,  and  was  subsequently  turned  over  to  the  Cum- 
berland Company.    In  May,  1897,  the  Cumberland  Company  was  or- 
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ganized,  by-laws  adopted,  and  steps  taken  to  carry  out  the  plan  of  re- 
organization. The  Electric  Corporation  furnished  the  additional 
money  required,  turned  over  the  property  it  had  purchased  under  the 
foreclosure  proceedings,  surrendered  the  bonds  and  notes  it  held,  and 
received  a  certain  amount  of  preferred  stock  and  the  $400,000  of  bonds. 
The  other  bondholders  received  in  lieu  of  their  bonds  preferred  stock 
in  the  new  company.  The  claim  of  the  interveners  was  that  La  Fol- 
lette  induced  them  to  enter  into  the  reorganization  scheme  by  fraud- 
ulently concealing  the  fact  that  the  Cumberland  Company  was  to  issue, 
and  the  Electric  Corporation  to  receive,  bonds  which  would  become 
a  first  lien  upon  the  property ;  that  he  led  them  to  believe  there  would 
be  no  interest  in  the  property  of  the  new  company  superior  to  theirs, 
as  holders  of  its  preferred  stock.  They  also  contended  that  the  mak- 
ing of  the  mortgage  was  beyond  the  power  of  the  company,  and,  more- 
over, was  not  authorized  at  any  stockholders*  meeting  lawfully  called 
and  held. 

1.  The  right  of  minority  stockholders  of  a  corporation  to  intervene 
in  a  foreclosure  suit  when  the  corporation  threatens,  by  collusion  or 
otherwise,  to  neglect  the  proper  defense  of  the  suit,  is  established  by 
a  line  of  decisions  (Dodge  v.  Woolsey,  18  How.  331,  341,  15  L.  Ed. 
401 ;  Davfenport  v.  Dows,  18  Wall.  626,  21  L.  Ed.  938,  and  subsequent 
cases),  but  when  they  intervene  they  do  so,  not  as  individuals,  but  as 
stockholders,  in  the  assertion  of  rights  common  to  the  stockholders, 
which  the  corporation  itself  has  declined  to  protect.  Dickerman  v. 
Northern  Trust  Co.,  176  U.  S.  181, 188,  20  Sup.  Ct.  311,  44  L.  Ed.  423. 
In  the  present  case,  where  the  interveners  seek  no  affirmative  relief  of 
their  own  in  the  rescission  of  the  agreement  by  which  they  acquired 
their  preferred  stock,  but  ask  only  that  a  foreclosure  be  denied  on  the 
ground  that  the  mortgage,  for  different  reasons,  was  invalid  and  void, 
they  must  stand  upon  the  rights  open  to  the  corporation  itself. 

2.  The  principal  contention  is  the  charge  of  fraud.  Since  this  in- 
volved disputed  questions  of  fact  upon  which  the  master  and  the  court 
below  agreed,  there  must,  under  the  rule,  be  a  very  plain  showing  of 
mistake  to  authorize  us  to  go  behind  the  report  as  confirmed  by  the 
court.  Turley  v.  Turley,  85  Tenn.  251,  i  S.  W.  891 ;  Wilson  v.  Bogle, 
95  Tenn.  290,  32  S.  W.  386,  49  Am.  St.  Rep.  929 ;  Tilghman  v.  Proc- 
tor, 125  U.  S.  136,  8  Sup.  Ct.  894,  31  L.  Ed.  664;  Kimberly  v.  Arms, 
129  U.  S.  512,  9  Sup.  Ct.  355,  32  L.  Ed.  764;  Kiewert  Co.  v.  Juneau, 
47  U.  S.  App.  394,  78  Fed.  708,  24  C.  C.  A.  294;  Belknap  v.  Central 
Trust  Co.,  47  U.  S.  App.  663,  80  Fed.  624,  26  C.  C.  A.  30.  There  is 
no  such  showing.  Not  only  have  the  appellants  failed  to  point  out  any 
plain  mistake  of  fact  or  error  of  law  in  the  report  as  affirmed,  but  the 
examination  we  have  made  of  the  testimony  satisfies  us  that  its  con- 
clusions are  correct  on  all  material  points.  To  defeat  the  foreclosure, 
and  thus  deprive  the  Electric  Corporation  of  its  property  in  the  bonds 
for  which  it  released  its  former  obligations,  turned  over  to  the  new 
company  the  property  it  purchased  at  the  foreclosure  sale,  and  sup- 
plied the  additional  money  demanded  to  aflFord  a  chance  of  success,  the 
proof  must  be  convincing  that  it  (as  well  as  the  new  company)  was  a 
party  to  the  alleged  fraud  which  it  is  claimed  induced  the  interveners 
to  exchange  the  bonda  of  the  La  FoUette  Company  for  the  preferred 
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stock  of  the  new  company.  There  is  no  proof  whatever  upon  this 
point,  ^  only  suspicion  and  assertion.  Moreover,  it  is  obvious  that,  if 
La  Follette  did  induce  the  belief  that  no  bonds  were  to  be  issued  by  the 
new  company,  it  was  the  failure  of  the  interveners  to  consult  the  source 
of  information  pointed  out  in  the  receipts  which  pennitted  its  contin- 
uance. When  they  turned  over  their  bonds  to  the  Trust  Company, 
they  got  in  exchange  a  receipt  stating  that  the  bonds  were  deposited 
**under  and  subject  to  the  terms  and  provisions  contained  in  the  instru- 
ment known  as  the  'plan  and  agreement  for  reorganization  of  the  La 
Follette  Coal  &  Iron  Company,  dated  October  15,  1896,'  *  *  *  a 
duplicate  of  which  instrument  is  in  possession  of  the  undersigned. 
*  *  *  By  accepting  this  receipt  the  holder  assents  to  the  terms  and 
provisions  of  said  instrument,  and  becomes  a  party  thereto."  Ordinary 
prudence  would  have  dictated  that  the  assenting  bondholders  should 
either  inspect  the  plan  of  reorganization  on  file,  or  request  a  copy  from 
the  Trust  Company.  If  they  acted  on  the  faith  of  what  they  claimed 
La  Follette  said,  and  deemed  it  of  vital  importance  that  his  representa- 
tion be  made  good,  they  would  not  only  have  examined  the  agreement,, 
but  insisted  that  a  clause  be  inserted  providing  that  no  bonds  should  be 
issued.  Their  subsequent  acquiescence  in  the  action  of  the  company 
affords  ground  for  the  suggestion  that  their  present  objection  is  not 
so  much  to  the  issue  of  the  bonds  as  to  the  foreclosure  of  the  mortgage 
securing  them. 

3.  The  objection  that  the  mortgage  was  ultra  vires  does  not  appeal 
to  us.  The  statute  of  Tennessee  (Shannon's  Code,  §  2054)  conferred 
upon  the  company  the  power  "to  purchase  and  hold  *  *  *  any 
real  estate  necessary  for  the  transaction  of  the  corporate  business/* 
and  also  the  power  "to  borrow  money  and  issue  notes  or  bonds  upon  the 
faith  of  the  corporate  property,  and  also  to  execute  a  mortgage  or  mort- 
gages as  further  security  for  repayment  of  money  thus  borrowed." 
As  recited  in  the  mortgage,  the  bonds  were  issued  "for  the  purpose  of 
paying  or  funding  an  obligation  of  $400,000  incurred  by  this  company 
in  the  purchase  of  its  coal,  iron,  and  timber  properties,  and  also  for 
the  purpose  of  raising  funds  with  which  to  develop  its  business  and 
property,  or  to  pay  off  its  liens  or  indebtedness  now  or  hereafter  exist- 
ing." To  issue  bonds  for  the  purpose  of  taking  up  an  outstandings 
obligation  given  in  the  purchase  of  corporate  property  is  in  effect  the 
same  as  to  issue  bonds  to  borrow  money  with  which  to  pay  such  out- 
standing obligation.  What  may  be  done  indirectly  may  be  done  di- 
rectly. As  said  by  Mr.  Justice  Shiras,  speaking  for  the  Supreme 
Court,  in  Jacksonville,  etc.,  Ry.  Co.  v.  Hooper,  160  U.  S.  514,  525,  16 
Sup.  Ct.  379,  383,  40  L.  Ed.  515,  and  using  the  language  of  Lord 
Chancellor  Selbome  in  Attorney  General  v.  Great  Eastern  Ry.,  5  App. 
Cas.  473.  478: 

"This  doctrine  ought  to  be  reasonably,  and  not  unreasonably,  understood  and^ 
applied,  and  that  whatever  may  fairly  be  regarded  as  incidental  to,  or  con- 
sequential upon,  those  things  which  the  Legislature  has  authorized,  ought  not^ 
unless  expressly  prohibited,  to  be  held  by  judicial  construction  to  be  ultra 
vires.'* 

4.  It  was  also  insisted  that  the  mortgage  and  bonds  were  unauthor- 
ized because  executed  and  issued  at  a  meeting  held  June  24,  1897,  be- 
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fore  the  interveners,  who  had  subscribed  for  $275,000  of  the  $1,000,000 
of  preferred  stock,  had  received  their  stock  and  thus  obtained  the 
right  to  vote,  and  of  which  meeting  due  and  proper  notice  was  not 
given  the  stockholders.  The  master  considered  these  objections  in  de- 
tail, and  found  that  the  required  corporate  action  was  taken.  It  is  not 
necessary,  however,  to  discuss  the  matter.  As  the  court  below  sug- 
gested, and  as  we  have  pointed  out,  the  interveners  could  make  no  de- 
fense not  open  to  the  corporation,  and  the  corporation,  having  executed 
the  mortgage  and  issued  the  bonds,  and  obtained  in  exchange  money 
and  property  which  it  has  since  held  and  treated  as  its  own,  is  estopped 
now  from  saying  that  what  it  did  do  was  not  done  in  the  right  way. 
The  mortgage  and  bonds  were  authorized  June  24,  1897,  executed  and 
issued  April  2,  1898,  and  the  foreclosure  suit  instituted  June  5,  1900. 
Time  enough,  therefore,  elapsed  between  the  authorization  and  the 
issue  for  objections  to  have  been  made  to  the  irregularity  of  the  meet- 
ing. Since  the  corporation  has  enjoyed  the  fruits  of  the  transaction, 
and  the  parties  cannot  now  be  replaced  in  the  position  they  were  before 
the  bonds  were  issued,  it  is  obviously  too  late  to  impeach  the  transaction 
on  the  ground  of  irregularity. 

In  conclusion,  it  may  be  observed  that  the  Cumberland  Company 
does  not  claim  it  was  in  any  way  deceived  by  either  the  Electric  Cor- 
poration or  the  Trust  Company.  It  knew  what  was  being  done  when 
it  got  the  money  and  property  and  gave  in  exchange  the  bonds.  Those 
who  charge  fraud  were  bondholders  of  the  old  corporation.  They 
do  not  seek  a  rescission  of  the  contract  by  which  they  gave  up  their 
bonds  and  took  in  exchange  the  preferred  stock.  If  they  had  stood 
out,  as  some  of  the  holders  did,  they  would  have  received  their  share  of 
the  proceeds  of  the  property  under  the  foreclosure  sale,  after  paying 
the  underlying  vendors'  lien.  The  amount,  if  any,  would  have  been 
insignificant.  They  appreciated  this,  so  they  went  into  the  reorganiza- 
tion, gave  up  their  bonds,  took  the  preferred  stock,  and  assumed  the 
resulting  risks.  There  was  no  guaranty  that  the  reorganized  com- 
pany would  prove  a  success.  The  existing  company  had  turned  out  a 
'ailure,  and  the  only  chance  for  them  was  a  reorganization  with  addi- 
tional capital,  offering  a  mere  promise  of  success.  They  took  the  risk, 
and  must  abide  the  result. 

The  judgment  of  the  court  below  is  affirmed. 


(127  Fed.  635.) 

JUMPER  V.  SOVEREIGN  CAMP  WOODMEN  OF  THE  WORLD. 

(Circuit  Court  of  Appeals,  Fiftli  Circuit.    February  23,  1904.) 

No.  1,222. 

1.  PBiNciPiX  AND  Agent— Sovereign  and  Subordinate  Cahps  or  Fbaternai« 

OBDEB— LlABILITT  FOB  INJUBT  OF  CANDIDATE  IN  INITIATION. 

Tbe  Woodmen  of  the  World  is  a  fraternal  order,  which  issues  Insurance 
certificates  to  its  members  of  a  certain  degree.  It  has  a  sovereign  camp, 
which  is  incorporated  under  the  laws  of  a  state;  such  incorporation  ap- 
parently having  relation  chiefly  to  the  business  or  insurance  feature  of  the 
order.  It  also  has  local  camps,  which  are  authorized  to  initiate  members 
into  tbe  order  in  accordance  with  a  ritual  prescribed  by  the  sovereign 
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camp ;  their  admission  into  tlie  business  degree  and  their  pasrment  of  a 
prescribed  fee  carrying  with  them  the  right  to  a  certain  amount  of  in- 
surance. Heldf  that  in  the  absence  of  evidence  showing,  further  than  as 
above  stated,  the  relation  between  the  sovereign  and  subordinate  camps, 
or  whether  the  subordinate  camps  are  incorporated,  the  latter  cannot  be 
considered  the  servants  or  agents  of  the  sovereign  camp,  in  such  sense  as 
to  render  it  liable  in  its  corporate  capacity  for  a  personal  injury  inflicted 
on  an  accepted  candidate  for  membership  by  the  members  of  a  local  camp 
during  the  ceremony  of  initiation;  the  part  of  the  ceremony  which  re- 
sulted in  the  injury  not  being  prescrll>ed  by  the  ritual. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

This  was  an  action  brought  in  the  state  court  of  Mississippi  by  M.  F.  Jumper, 
the  plaintiff  in  error,  against  the  Sovereign  Camp  Woodmen  of  the  World,  the 
defendant  in  error,  to  recover  damages  for  injuries  allojced  to  have  been  re- 
ceived by  him,  as  shown  in  his  declaration,  which  is  as  follows : 

"Comes  M.  F.  Jumper,  plaintiff,  by  attorney,  and  complains  of  the  Sovereign 
Camp  Woodmen  of  the  World,  a  foreign  corporation  doing  business  and  having 
branches  and  agents  in  the  state  of  Mississippi,  and  in  the  second  district  of 
Yalabousha  county,  and  first  district  of  Carroll  county,  Mississippi,  thereof,  of 
an  action  of  trespass,  for  that  whereas  heretofore,  to  wit,  on  the  2d  day  of 
May,  1899,  plaintiff  having  applied  to  and  been  accepted  for  membership  in 
said  order  of  Woodmen  of  the  World,  a  secret  society  issuing  insurance,  and 
requiring  an  Initiation  by  one  of  its  local  branches,  placed  himself  for  such 
initiation,  as  required,  in  the  hands  of  the  local  camp  at  Water  Valley,  Missis- 
sippi, known  as  L.  Q.  C.  Lamar  Camp  thereof,  which  was  a  branch  of  said 
sovereign  camp,  and  by  them  authorized  and  directed  as  to  the  mode  and  man- 
ner of  conferring  said  Initiation,  and  when  and  where  he  was  blindfolded  by 
the  acting  officers  and  agents  of  defendants,  Woodmen  of  the  World,  authorized 
by  and  acting  for  said  sovereign  camp,  in  which  initiation  he  was  then  and  there 
rudely,  roughly,  and  carelessly  handled  by  said  officers  and  agents,  who  care- 
lessly and  negligently  and  roughly  used  unsafe  ways,  means,  and  appliances 
which  this  plaintiff  could  not  see,  and  plaintiff  was  by  said  officers  and  agents 
therein  negligently  and  carelessly  and  roughly  assaulted  and  struck  and  beaten 
and  wounded  with  some  hard  substance  of  considerable  weight  and  force,  upon 
pelvic  bone  of  hip,  so  as  to  cause  this  plaintiff  great  bodily  pain  and  suffering, 
and  that  he  was  so  struck  with  great  and  unnecessary  force,  from  which  his 
hip  bone  was  injured,  fractured,  and  shattered,  and  which  has  caused  him  to 
be  permanently  injured,  and  to  be  imable  to  pursue  his  usual  avocation,  that 
of  a  railroad  engineer,  and  from  which  pain  and  bodily  suffering  he  has  al- 
ready been  caused  to  lose  his  earnings  at  such  avocation  already  for  the  space 
of  eight  successive  months,  and  from  which  he  has  spent  large  sums  of  money 
for  doctor  bills  and  medical  treatment,  and  it  has  caused  him  great  bodily  in- 
firmity, and  from  which  he  is  permanently  injured,  and  he  fears  and  has  reason 
to  believe  for  his  life.  Wherefore  plaintiff  says  he  is  damaged  by  defendant  in 
the  sum  of  twenty  thousand  dollars,  for  which  he  sues  and  demands  judgment'* 

On  the  petition  of  the  defendant  In  error  the  case  was  removed  into  the  Cir- 
cuit Court  of  the  United  States  for  the  Northern  District  of  Mississippi.  In 
that  court  the  defendant  submitted  its  plea,  as  follows :  "And  now  comes  the 
defendant,  the  Sovereign  Camp  Woodmen  of  the  World,  by  Its  attorney,  James 
Stone,  and  for  plea  in  this  cause  says  that  it  is  not  guilty  of  the  wrongs  and 
injuries  complained  of  by In  his  declaration.  And  of  this  the  said  de- 
fendant puts  itself  upon  the  country.  The  plaintiff  In  the  above-styled  cause 
will  take  notice  that  on  the  trial  defendant  will  offer  proof  to  show  that  the 
alleged  Injury  complained  of  by  plaintiff  was  not  Infiicted  by  the  defendant  or 
any  of  its  agents  or  officers,  but  that,  if  plaintiff  received  any  Injury  at  all,  it 
was  at  the  hands  of  some  person  or  persons  for  whose  conduct  the  defendant 
was  in  no  wise  responsible,  and  that  the  act  which  plaintiff  alleges  was  the 
cause  of  his  injury  was  not  authorized  or  required  or  sanctioned  by  any  by-law. 
rule,  or  regulation  of  defendant  order,  and  that  the  defendant  had  no  control 
whatever  of  the  party  or  parties  who  may  have  committed  the  act  which  plain- 
tiff alleges  resulted  in  his  injury." 
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After  the  offering  of  testimony  on  behalf  of  each  of  the  parties  had  closed, 
the  court,  on  motion  of  the  defendant,  instructed  the  jury  to  return  their  ver- 
dict for  the  defendant  which  was  done,  and  judgment  entered  thereon.  The 
only  material  error  assigned  is  that  "the  court  erred  in  instructing  the  jury 
peremptorily  to  return  a  verdict  for  the  defendant"  All  of  the  evidence  of- 
fered on  the  trial  is  brought  up  in  the  transcript,  and,  as  far  as  deemed  ma- 
terial, is  referred  to  In  the  opinion  of  the  court 

J.  C.  Wilson,  for  plaintiff  in  error. 
James  Stone,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  judge  of  the  Circuit  Court  appears  to  have  made  no  announce- 
ment of  the  ground  on  which  he  sustained  the  motion  of  the  defendant 
for  peremptory  instructions.  The  motion  appears  to  have  been  oral,  or, 
if  made  in  writing,  is  not  brought  up  in  the  record.  In  the  brief  sub- 
mitted by  the  counsel  for  the  plaintiff  in  error  it  is  said  that : 

"Obviously  the  court's  direction  of  the  verdict  must  have  been  based  on  the 
Idea  that  the  sovereign  camp,  the  real  corporation,  was  not  responsible  for  the 
action  of  the  individual  members  In  the  initiation,  because  the  method  pursued 
by  them  was  not  the  method  prescribed  in  the  ritual,  which  was  their  book  of 
rules  given  by  the  sovereign  camp  for  just  such  Initiations." 

In  the  brief  submitted  by  the  counsel  for  the  defendant  in  error  are 
these  three  suggestions  in  support  of  the  action  of  the  trial  court : 

"First  Th^e  was  no  such  relationship  existing  between  the  sovereign  camp 
and  the  Water  Talley  Camp  which  would  mal^e  the  one  responsible  for  the  un- 
authorized acts  of  the  other,  and  therefore  the  general  doctrine  of  master's  or 
prlncipars  liability  for  the  acts  of  the  servant  or  agent  does  not  apply. 

"Second  The  sovereign  camp  is  nothing  more  than  a  mere  trustee  to  dis- 
tribute tl»  funds  of  the  individual  members  of  the  various  local  lodges,  col- 
lected for  specific  benevolent  purposes.  It  has  no  power  to  acquire  property, 
except  by  contribution  from  its  members,  who  only  contribute  for  payment  of 
death  losses  and  the  actual  expenses  of  carrying  out  the  system  of  distribution. 

**Third.  The  scintilla  rule  does  not  control  in  the  federal  court  and  therefore, 
under  the  facts  of  this  case,  the  trial  court  felt  that  it  would  be  unconscionable 
to  permit  a  verdict  for  the  plaintiff." 

A  full  examination  of  the  proof  in  the  case  clearly  shows  that  the 
third  one  of  these  suggestions  is  not  well  taken.  It  is  evidently  pointed 
at  the  conflict  in  the  testimony  on  the  issue  as  to  whether  the  plaintiff 
was  hurt  in  the  lodge  at  Water  Valley.  On  that  issue  there  is  evidence 
tending  to  support  his  contention.  If  neither  of  the  other  grounds 
justified  the  withdrawing  of  the  case  from  the  jury,  it  is  clear  that  it 
should  not  have  been  withdrawn. 

As  to  the  second  of  these  suggestions,  it  is  sufficient  for  us,  at  this 
time,  to  say  that  except  so  far  as  it  may  be  considered  in  connection 
with  the  first  suggestion,  which  we  will  discuss  later,  the  record  does 
not  show  us  the  terms  of  the  charter  of  the  sovereign  camp,  or  of  its 
constitution  and  by-laws*,  if  such  exist;  nor  is  the  substance  of  these 
shown  by  any  of  the  testimony  offered  on  the  trial. 

Before  considering  the  first  suggestion  made  by  the  counsel  for  the 
defendant  in  error,  we  will  notice  the  substance  and  effect  of  the  remark 
taken  from  the  brief  of  the  counsel  who  appeared  for  the  plaintiff  in 
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error.  He  cites  the  case  of  Kinver  v.  Phoenix  Lodge  I.  O.  O.  F.,  7 
Ontario  Reports,  Q.  B.  Division,  377.  The  opening  sentences  of  the 
opinion  in  that  case  are  the  following: 

"It  is  quite  clear  that  the  servant  acting  in  the  line  of  his  duty,  business, 
and  employment,  will  render  the  master  liable  for  the  acts  he  does.  It  is  at 
times  difficult  to  determine  what  acts  of  the  servant  will  be  considered  to  be 
done  within  the  line  of  his  duty,  business,  and  employment" 

The  proposition  of  the  counsel  is  that  the  members  and  officers  of  the 
Water  Valley  lodge  did  the  plaintiff  hurt,  and  their  principal,  the  de- 
fendant, is  liable  for  damages.  The  general  doctrine  here  suggested  is 
familiar,  but  the  researches  of  counsel  have  discovered  very  few  au- 
thorities where  issues  of  this  kind  have  been  passed  upon,  involving 
injury  by  initiation  in  secret  orders.  In  addition  to  the  case  mentioned 
above,  he  cited  the  case  of  State  v.  Williams,  75  N.  C.  134.  In  this 
latter  case  the  individual  who  inflicted  the  injury  was  charged  with  as- 
sault and  battery.  The  proof  showed  that  the  prosecutrix  had  been  a 
member  of  the  Society  of  Good  Samaritans,  and,  having  been  remiss  in 
some  of  her  obligations,  the  society  proceeded  to  perform  the  ceremony 
of  expulsion,  which  consisted  of  a  suspension  from  a  wall  by  a  cord 
fastened  around  the  waist.  The  same  ceremony  had  before  been  per- 
formed in  the  presence  of  prosecutrix.  As  soon  as  the  cord  hurt  her 
she  was  released,  and  at  once  fainted.  The  court,  in  passing  judgment, 
observes : 

"When  the  prosecutrix  refused  to  submit  to  the  ceremony  of  expulsion  estab- 
lished by  this  benevolent  society,  it  could  not  be  lawfully  inflicted.  Rules  of 
discipline  for  this  and  all  voluntary  associations  must  conform  to  the  laws. 
If  the  act  of  tying  this  woman  would  have  been  a  battery  had  the  parties 
concerned  not  l)een  members  of  the  Society  of  Good  Samaritans,  it  is  not  the 
less  a  battery  because  they  were  all  members  of  that  humane  institution.  The 
punishment  inflicted  upon  the  person  of  the  prosecutrix  was  willful,  violent, 
and  against  her  consent,  and  thus  contained  all  the  elements  of  a  wanton 
breach  of  the  peace." 

This  case  might  be  authority,  more  or  less  persuasive,  to  support  a 
conviction  on  a  charge  of  assault  and  battery  made  against  the  individual 
members  of  the  Water  Valley  lodge,  who  are  shown  to  have  struck  the 
blow  of  which  the  plaintiff  complains.  In  the  other  case  cited  the  proof 
showed  that  the  plaintiff,  in  the  course  of  his  initiation,  was  blind- 
folded by  the  conductor  of  the  lodge,  who  was  in  the  anteroom,  and  was 
then  taken  by  him  and  given  in  charge  to  the  conductor  who  was  inside 
of  the  lodgeroom,  and  while  in  his  charge  the  linen  cover  of  an  organ 
was  held  before  him,  and  he  was  pushed  violently  by  some  one  or  more 
of  the  members  at  the  small  of  the  back,  and  sent  forward  about  seven 
feet,  and,  at  the  same  time  coming  in  contact  with  the  organ  cover, 
which  was  held  so  as  to  catch  him  a  little  above  the  knees,  he  was 
tripped,  and,  going  beyond  the  cover^  either  at  the  side  or  at  the  other 
end,  he  struck  the  side  of  his  head  upon  the  floor,  and,  as  he  says,  the 
cover  was  then  raised,  and  his  feet  were  raised  by  it,  so  that  his  back 
was  hurt,  and  he  felt  he  was  hurt  in  the  back.  When  he  got  up,  the 
ceremony  was  then  properly  proceeded  with.  On  the  issue  as  to 
whether  the  plaintiff  was  hurt,  the  appellate  court  found  that  there  was 
evidence  to  support  the  claim,  and  they  would  not  be  justified  in  inter- 
fering with  the  decision  of  the  trial  court.    On  the  issue  as  to  the  lia- 
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bility  of  the  lodge  in  damages  for  the  injury  inflicted,  the  court  ob- 
served : 

"This  proceeding,  being  taken  In  open  lodge,  while  the  principal  officers  and 
a  number  of  the  members  were  present,  so  as  to  constitute  a  full  and  perfect 
meeting,  and  where  none  but  members  and  the  candidate  were  or  could  be 
present,  is  manifestly  a  proceeding  taken  with  the  knowledge  of  all  those  who 
were  there  and  who  represented  the  corporate  body ;  and  where  it  appears  that 
these  and  the  other  proceedings  had  taken  place  on  such  an  occasion,  and  thnt 
they  were  allowed  and  not  checked,  it  shows,  I  think,  they  were  taken  also 
with  the  consent  of  the  body  which  was  then  in  open  lodge  assembled." 

The  opinion  closes  with  this  paragraph : 

"The  plaintiff  has  claimed  compensation.  That  has  been  awarded  to  him. 
It  will  be  better  in  all  such  bodies  to  enforce  rigidly  the  directions  given  by  the 
ritual  of  this  order — *no  rough  usage  to  be  allowed  to  the  candidate* — for  a 
practical  joke  or  lark  at  such  time,  although  sport  to  the  one  party,  may  be 
very  hurtful  to  the  other,  and  might  end  quite  differently  from  what  was  de- 
sired or  what  possibly  could  have  been  expected." 

If  the  Water  Valley  lodge  or  camp  was  a  corporate  body,  authorized 
to  sue  or  liable  to  be  sued,  and  had  been  sued  in  this  case,  the  authority 
just  considered  might  be  held  to  sustain  a  judgment  against  it  for  dam- 
ages. In  the  Phoenix  Lodge  Case  we  may  infer  from  the  fact  that  the 
suit  was  entertained,  and  from  the  use  of  the  language  "corporate 
body,"  as  shown  in  the  extract  from  the  opinion  given  above,  that  this 
lodge  was  incorporated,  so  as  to  make  it  a  legal  entity  and  liable  to  suit 
as  such.  The  report  of  the.  case  does  not  furnish  more  satisfactory 
proof  on  this  point.  In  the  case  before  us  the  local  camp,  or  lodge,  as 
it  is  more  frequently  called  by  the  members — ^probably  because  they 
are  members  also  of  other  associations  in  which  a  like  organization  has 
the  name  of  lodge — appears  to  have  had  a  complete  organization,  pre- 
sided over  by  a  chief  officer,  who  was  aided  in  the  conduct  of  its  regular 
business  by  other  officers,  all  of  whom  appear  to  have  been  selected  and 
elected  by  the  members  of  the  lodge,  and  to  fill  places  and  stations  in  the 
lodge  which  could  be  filled,  in  the  absence  of  the  regular  incumbents,  by 
any  of  the  obligated  members  present.  It  appears  to  have  had  appoint- 
ed times  of  meeting  at  a  designated  hall,  suitably  equipped,  and  mem- 
bers of  a  given  lodge,  when  a  change  of  their  residence  or  other  cause 
made  it  desirable  for  them  to  change  their  connections  from  one  local 
lodge  to  another,  were  able  to  do  so  under  the  respective  rules.  •  It  was 
evidently  a  fully  organized  body — whether  a  corporate  body  or  not  is 
not  expressly  shown  by  the  pleadings  or  the  proof,  or  otherwise,  except 
as  it  may  be  inferred  from  the  admission  of  the  counsel  for  defendant 
that  the  charter  of  the  local  camp  of  the  Woodmen  of  the  World  was 
issued  and  granted  by  the  sovereign  camp  under  the  laws  of  its  order. 
Doubtless  the  Phoenix  Lodge  of  I.  O.  O.  F.,  above  referred  to,  which 
appears  to  have  been  a  corporate  organization,  had,  besides  its  own 
corporate  entity,  if  it  was  a  legally  incorporated  body,  a  charter  from  the 
supreme  or  grand  lodge  of  that  order,  or  from  some  superior  body  in 
whose  jurisdiction  it  was  embraced,  and  from  whom  it  derived  its  pow- 
ers to  initiate  members  and  confer  the  degrees  it  was  authorized  to  con- 
fer. 

The  only  thing  in  the  shape  of  a  law,  statutory  or  fraternal,  brought 
up  in  this  record,  is  tlie  ritual  prescribing  the  ceremony  for  communi- 
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eating  the  protection  degree  to  accepted  applicants.  The  proof  in  this 
case  shows  that  the  plaintiflF  received  the  hurt  of  which  he  complains 
from  the  pushing  against  him  with  too  much  violence  an  artificial  goat 
which  was  used  in  certain  proceedings  that  were  had  in  the  lodge  the 
night  he  was  initiated.  It  clearly  appears  from  an  inspection  of  the 
ritual  itself,  and  from  the  testimony  of  all  of  the  witnesses,  that  this 
part  of  the  proceeding  is  outside  of  the  method  prescribed  by  the  sov- 
ereign camp  for  communicating  the  protection  degree.  The  proof 
tends  to  show  that  the  Water  Valley  lodge  was  organized  and  operated 
many  years  before  it  adopted  this  outside,  irregular  ceremony.  The 
proof  tends  to  show  that  probably  it  is  the  only  local  camp  in  the  state 
of  Mississippi  in  which  the  goat  exercise  is  used.  The  defendant  in- 
sists that  even  in  the  Water  Valley  lodge  it  is  not  treated  as  a  part  of  the 
initiation  proceedings,  and  that  it  is  never  used  at  all  on  any  subject 
until  he  has  been  fully  initiated  and  pronounced  to  be,  and  congratulated 
as  being,  one  of  the  obligated  sovereigns  of  tlie  camp ;  that  it  is  some- 
times used  on  the  night  of  the  initiation  after  the  initiation  is  complete, 
and  sometimes,  perhaps  often,  used  at  a  subsequent  night,  depending 
upon  the  number  in  attendance,  and  somewhat  upon  the  number  who 
are  to  be  the  subjects  of  its  treatment.  It  is  shown,  however,  that  in 
this  case  and  in  other  cases  it  was  done  in  open  lodge,  with  a  quorum 
of  members  and  a  complement  of  officers  present,  but  in  a  recess  of  the 
regular  order  of  business,  when  the  lodge  appears  to  have  been  standing 
at  ease  for  the  purpose  of  letting  the  brethren  take  part  in  the  play. 

The  case  of  Kinver  v.  Phoenix  Lodge, 'supra,  may  be  considered  as 
authority,  more  or  less  persuasive,  for  holding  that  whether  it  be  a 
part  of  the  regular  prescribed  ceremony  of  initiation  or  not,  if  the  lodge 
would  be  responsible  for  the  injury  inflicted  if  it  had  been  done  during 
the  progress  of  the  regular  ceremony  and  had  been  a  part  of  it,  the 
lodge  would  be  equally  liable  when  done,  as  this  was  done,  in  open 
lodge,  when  those  present,  as  the  members  and  officers  here  were 
present,  would  be  taken  as  representatives  of  the  organized  body,  and 
the  body  itself  be  held  liable  for  their  conduct.  But,  as  we  have  al- 
ready said,  this  case,  for  some  reason,  is  not  brought  against  the  local 
lodge,  but  against  the  sovereign  camp,  and  that  brings  us  to  consider 
the  first  of  the  suggestions  made  by  the  counsel  for  the  defendant  in 
error.  There  is  nothing  in  this  record  to  show  that  the  Sovereign 
Camp  of  the  Woodmen  of  the  World  did  not  exist,  duly  organized  as 
such,  before  it  became  a  corporation,  and  was  duly  organized  as  such 
under  the  laws  of  the  state  of  Nebraska ;  nor  is  there  anything  in  the 
nature  of  the  case  which  excludes  this  assumption.  The  establishment 
of  fraternal  and  benevolent  associations  may  have  a  different  and  much 
wider  foundation  for  their  support  than  the  terms  of  a  statutory  char- 
ter may  furnish.  The  great  religious  communions,  branches  of  that 
spiritual  body  of  believers  which  constitutes  the  church  and  pervades 
civilization  with  its  beneficence — not  alms  for  the  comfort  of  the 
physical  man  only,  or  chiefly,  but  fraternal  fellowship  and  helpfulness,, 
for  the  culture  and  upbuilding  of  the  soul  and  inspiring  its  possessor 
with  the  desire  and  ability  to  live  a  better  life — ^have  an  organization 
complete,  which  is  independent  of  the  state.  To  the  vital  organs  and 
functions  of  this  spiritual  body  it  is  convenient  and  useful  to  add  cer- 
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tain,  and  often  large,  secular  interests,  for  the  holding,  protecting,  and 
administration  of  which  it  is  permissible,  and  not  unusual,  to  ask  and 
obtain  the  aid  of  the  state,  through  legislative  acts  incorporating  certain 
societies  or  companies  of  these  great  brotherhoods.  Some  of  these 
legally  incorporated  divisions  may  have  a  relation  of  headship  to  numer- 
ous subordinate  companies,  whose  functions  the  chief  organization  pre- 
scribes in  certain  essential  particulars,  and  whom  it  supervises  in  its 
own  appointed  way  with  recognized  right  and  power  to  enforce  its  pre- 
scriptions of  duty  by  penalties  to  the  ultimate  extent  of  dismemberment. 
These  subordinates  may,  in  like  manner,  become  incorporated  without 
changing  their  relation  of  subordination. 

The  secular  interest  may  largely  predominate  in  the  fraternal  order 
of  Woodmen  of  the  World,  especially  in  its  protection  degree ;  but  to 
hold  that  because  the  sovereign  camp  is  admitted  to  be  incorporated  for 
some  purposes  not  shown,  and  because  it  is  not  shown  whether  the 
Water  Valley  Camp  is  or  is  not  incorporated,  and  because  the  Water 
Valley  Camp  is  authorized  by  warrant  or  charter  from  the  sovereign 
camp  to  communicate  its  protection  degree  to  worthy  applicants  ac- 
cording to  a  ritual  prescribed  by  the  sovereign  camp,  that  thereby  the 
sovereign  camp  is  put  in  such  a  position  of  master  or  principal  of  the 
Water  Valley  Camp  as  to  constitute  the  latter  the  servant  or  agent  of 
the  former,  so  as  to  render  the  sovereign  camp  liable  in  civil  damages  to 
the  plaintiff  for  injuries  claimed  by  him  to  have  been  inflicted  on  him 
by  the  Water  Valley  Camp,  or  some  of  its  members,  in  open  lodge, 
while  communicating  to  him  the  protection  degree,  is  to  carry  the  rule 
relied  on  far  beyond  the  bounds  of  reported  adjudications.  The  prose- 
cution of  suits  against  the  great  corporation  carriers  and  other  huge 
corporate  industries,  for  the  recovery  of  damages  for  personal  injuries 
resulting  from  the  negligent  or  wrongful  action  of  their  employes  and 
agents,  has  become  almost  a  separate  industry,  engaging  the  services  of 
a  large  section  of  the  legal  profession.  These  cases  crowd  the  reports 
of  all  the  courts  of  last  resort.  To  such  an  extent  has  that  been  done 
in  late  years,  and  is  being  done  now,  that  appellate  courts  are  familiar 
with  the  growth  and  extended  application  of  the  rule  or  rules  determin- 
ing the  liability  in  dvil  actions  of  the  principal  or  master  for  the  con- 
duct of  the  agent  or  servant,  acting  in  the  line  of  his  duty,  business,  or 
employment. 

The  view  we  have  taken  of  this  case  makes  it  unnecessary  for  us  to 
consider,  or  at  least  to  cite  from,  the  current  of  authorities,  beginning 
with  the  earlier  cases  of  McManus  v.  Crickett,  i  East,  io6,  and  Wright 
v.  Wilcox,  19  Wend.  343,  32  Am.  Dec.  507,  down  to  the  more  recent 
cases,  one  of  the  most  interesting  of  which  is  Richberger  v.  Express 
Company,  73  Miss.  161,  18  South.  922,  31  L.  R.  A.  390,  55  Am.  St. 
Rep.  522. 

As  has  been  already  said,  we  are  not  furnished  in  this  case  with  any 
proof  as  to  the  extent  of  the  power  and  obligations  conferred  upon  the 
Sovereign  Camp  of  Woodmen  of  the  World  by  its  organization  under 
and  by  virtue  of  the  laws  of  the  state  of  Nebraska.  The  proof  bearing 
at  all  on  the  subject  tends  to  support  the  second  suggestion  of  the  coun- 
sel for  the  defendant  in  error,  to  the  effect  that  the  sovereign  camp  is 
a  mere  trustee  to  distribute  the  funds  of  the  individual  members  of  the 
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various  local  lodges,  collected  for  specific  benevolent  purposes,  without 
power  to  acquire  property,  except  by  contribution  from  its  members, 
which  is  made  only  for  the  payment  of  death  losses  and  the  actual  ex- 
penses of  carrying  out  the  system  of  distribution.  The  protection  de- 
gree, it  is  said  in  the  ritual,  is  the  business  degree  of  the  fraternity. 
The  proof  tends  to  show  that  each  of  the  applicants  who  receives  this 
degree,  and  pays  a  specified  first  assessment,  and  sig^s  a  certain  slip 
that  goes  with  the  certificate,  is  entitled  to  receive  a  certificate  showing 
the  extent  to  which  he  is  insured.  The  ritual  itself  says  that  the  clerk 
of  the  local  camp  must  be  paid  the  entrance  fee  before  the  applicant  for 
the  degree  can  be  admitted.  The  witness  W.  A.  Nolan,  who  was  called 
for  the  plaintiflF,  being  asked,  in  reference  to  the  payment  of  the  first 
assessment  and  the  signing  of  the  slip  that  goes  with  the  certificate, 
"Has  that  anything  to  do  with  the  initiation?  Can  he  pay  that  after 
that  night?*'  answered,  "Yes,  sir;  he  can  pay  it  the  next  day  or  at  any 
time  after,  within  the  prescribed  time,  but  his  insurance  is  no  account 
until  that  has  been  paid."  It  is  pretty  clear  that,  on  terms  and  condi- 
tions prescribed,  when  he  receives  the  protection  degree  he  is  entitled  to 
some  measure  of  insurance.  The  amount  of  which  and  the  terms  upon 
which  it  is  awarded  are  not  shown.  Nor  is  it  shown  what  officer  of  the 
local  camp  receives  the  first  assessment  and  the  slip  that  goes  with  the 
certificate  after  the  same  has  been  duly  executed.  As  to  whether  it  is 
the  clerk  or  not  who  does  this,  the  record  is  silent. 

In  Knights  of  Pythias  v.  Withers,  177  U.  S.  263,  20  Sup.  Ct.  613, 
44  L.  Ed.  762,  it  appears  that  a  general  law  of  that  order  provided : 

"Sec.  6.  The  secretary  of  the  section  shaH  forward  to  the  board  of  control  the 
monthly  payments  and  dues  collected  immediately  after  the  10th  day  of  each 
and  every  month." 

In  that  siiit,  which  was  on  a  certificate  of  insurance,  the  Supreme 
Court  held  that  this  secretary  was  the  agent  of  the  board  of  control  as 
to  the  receiving  and  forwarding  of  the  monthly  payments  and  dues  re- 
quired to  be  collected  and  forwarded.  And  if  this  action  were  against 
the  sovereign  camp  on  a  certificate  of  insurance  it  might  be  held,  and 
doubtless  would  be  held,  that  either  the  local  camp  or  some  one  of  its 
officers  was  the  agent  of  the  sovereign  camp  for  the  purpose  of  collect- 
ing and  forwarding  the  assessments  and  dues,  if,  by  the  general  laws 
of  the  order,  these  were  required  to  be  forwarded  to  the  sovereign  camp 
or  to  a  certain  one  or  ones  of  its  officers.  In  such  a  suit  the  doctrine  of 
agency,  as  the  same  has  been  so  often  and  exhaustively  considered  in 
reference  to  policies  of  insurance  issued  by  mutual  or  general  stock 
companies,  would  be  instructive  and  useful  in  enabling  us  to  determine 
the  relations  between  this  local  camp,  or  certain  of  its  officers,  and  the 
sovereign  camp,  in  connection  with  its  contract  of  insurance  issued 
in  the  shape  of  a  certificate  to  members  who  had  received  the  protection 
degree.  But  the  numerous  cases  which  fill  the  books,  founded  on  these 
contracts  of  insurance  by  commercial  companies,  do  not  help  us  to  de- 
'termine  the  question  of  the  liability  sought  here  to  be  enforced  against 
the  sovereign  camp.  Taking  all  the  proof  in  this  case,  we  think  the  first 
suggestion  of  the  counsel  for  the  defendant  in  error  is  well  taken,  at 
least  to  this  extent:  that  the  plaintiff  has  not  shown  that  there  does 
exist  between  the  sovereign  camp  and  the  Water  Valley  Camp  such 
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relationship  of  master  and  servant,  or  principal  and  agent,  as  renders 
(he  sovereign  camp  responsible  for  the  acts  of  the  Water  Valley  Camp 
in  the  matters  of  which  the  plaintiff  complains. 
The  judgment  of  tlie  Circuit  Court  is  affirmed. 


(127  Fed.  643.) 

WHITE  MOUNTAIN  PAPER  CO.  v.  MORSE  &  CO.  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit    January  21,  1904.) 

No.  609. 

L  Bankruptcy— Corporations— Effect  of  Formal  Dissolution. 

A  corporation  of  New  Jersey  may  be  adjudged  a  bankrupt,  although  a 
decree  of  dissolution  has  been  entered  by  a  court  of  the  state  In  pro- 
ceedings against  It ;  the  state  statute  (Laws  1896,  p.  295.  c.  185,  §  53)  pro- 
viding that  corporations,  when  dissolved,  shall  be  continued  bodies  cor- 
porate for  the  purpose  of  suing  and  being  sued,  and  of  settling  up  their 
affairs  and  conveying  their  property. 

2.  Same— Principal  Business  or  Corporation— Manufacturing   Corpora- 
tion. 

A  corporation  organized  for  the  purpose  of  manufacturing  and  dealing 
in  paper  and  pulp,  which  had  bought  large  tracts  of  timber  land,  and  ex- 
pended some  $500,000  In  the  erection  and  equipment  of  buildings  for  paper 
and  pulp  mills,  and  which  had  hired  cut  several  thousand  cords  of  wood 
In  lengths  suitable  for  use  In  the  manufacture  of  paper,  was  engaged  In 
manufacturing,  within  the  meaning  of  Bankr.  Act  July  1,  1898,  c.  541,  § 
4b,  30  Stat  547  [U.  S.  Comp.  St  1901,  p.  3423],  and  subject  to  proceedings 
in  Involuntary  bankruptcy,  although  It  had  never  operated  Its  mills,  nor 
completed  the  manufacture  of  either  paper  or  pulp,  where  It  had  engaged 
in  no  other  business. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Hampshire. 

For  former  opinion,  see  127  Fed.  180. 

Allan  McCulloh  (Page  &  Bartlett,  on  the  brief),  for  appellant 
Edward  C.  Niles  and  William  R.  Sears  (Edward  N.  Coding  and 
Sargent,  Niles  &  Morrill,  on  the  brief),  for  appellees. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  BROWN,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  This  is  an  appeal  from  the  District 
Court  for  the  district  of  New  Hampshire,  under  section  25a  of  the  bank- 
ruptcy statute  approved  on  July  i,  1898  (30  Stat.  553,  c.  541  [U.  S. 
Comp.  St  1901,  p.  3432]),  from  a  decree  adjudging  the  appellant,  the 
White  Mountain  Paper  Company,  bankrupt  on  an  involuntary  peti- 
tion against  it.  127  Fed.  180.  The  corporation  exists  by  virtue  of 
and  under  the  statutes  of  the  state  of  New  Jersey,  and,  according  to 
the  settled  rule  of  the  Supreme  Court,  it  has  its  legal  domicile  in  that 
state.  Therefore  the  question  at  once  naturally  presents  itself  whether 
the  District  Court  for  the  district  of  New  Hampshire  had  jurisdiction 

f  2.  What  persons  are  subject  to  bankruptcy  law,  see  note  to  Mattoon  Nat 
Bank  v.  First  Nat  Bank,  42  C.  C.  A.  4. 
«2  C.C.A.— 24 


Digitized  by  VjOOQIC 


370  «2  C.  C.  A.  REPORTS. 

to  proceed  against  it  to  the  extent  of  adjudicating  it  bankrupt  Of 
course,  the  settled  rule,  as  last  reasserted  in  Continental  National  Bank* 
V.  Buford,  191  U.  S.  119,  120,  24  Sup.  Ct.  54,  48  L.  Ed.  119,  is  to  the 
effect  that,  on  either  error  or  appeal,  the  first  and  fundamental  ques- 
tions are  as  to  the  jurisdiction  first  of  this  court,  and  then  of  the  court 
from  which  the  record  comes,  and  that  these  must  be  raised  by  the  court 
of  its  own  motion  if  not  raised  by  the  parties.  The  determination,  how- 
ever, how  far  courts  other  than  those  of  the  domicile  of  the  corporation 
against  which  proceedings  of  a  general  administrative  character  are 
taken,  can,  by  its  consent,  accept  jurisdiction  thereof,  is  involved  in 
some  difficulty.  In  the  present  case  the  parties  have  expressly  waived 
all  questions  of  jurisdiction,  and  we  have  several  times  said  that  we  will 
not  consider  such  questions  of  Our  own  motion,  and  without  the  assist- 
ance of  counsel,  when  they  are  of  obscure  character.  Moreover,  no 
point  being  made  as  to  the 'fact  that  the  "principal  place  of  business  of 
the  corporation"  is  in  New  Hampshire,  the  District  Court  probably  had 
jurisdiction  under  section  2  (i)  of  the  act  of  July  i,  189S  (30  Stat.  545, 
c.  541  [U.  S.  Comp.  St.  1901,  p.  3420]).  Therefore  we  lay  this  topic 
aside. 

The  appellant  corporation,  according  to  its  certificate  of  organization, 
has  very  broad  powers.  The  objects  for  which  it  was  organized  in- 
clude, among  other  things,  "the  manufacturing,  buying,  selling  and 
dealing  in  all  kinds  of  paper,  pulp  and  other  fibres  and  substances." 
The  petition  in  this  case  sets  out  various  acts  of  bankruptcy,  which  we 
need  not  particularly  consider.  Conforming  to  the  phraseology  of  sec- 
tion 4b  of  the  act  of  July  i,  1898  (30  Stat.  547,  c.  541  [U.  S.  Comp. 
St.  1901,  p.  3423]),  it  alleges  that  the  corporation  was,  at  the  time  of  the 
filing  of  the  petition,  "engaged  principally  in  manufacturing,  trading 
and  mercantile  pursuits."  We  need  give  no  consideration  to  this  alle- 
gation, so  far  as  it  concerns  the  words  "trading"  and  "mercantile." 
After  the  petition  was  filed,  but  before  the  adjudication,  there  was  a 
decree  by  a  chancery  court  of  New  Jersey,  having  jurisdiction  with 
reference  thereto,  dissolving  the  corporation  according  to  the  statutes 
of  that  state.  The  substantial  grounds  of  the  appeal  are,  first,  that  the 
corporation  was  never  "engaged  principally  in  manufacturing,"  but  had 
only  taken  incipient  steps  thereto ;  and,  second,  that,  having  been  dis- 
solved fti  the  state  of  its  domicile,  it  no  longer  existed,  so  that  no  judg- 
ment, including  one  in  bankruptcy,  could  be  rendered  against  it  The 
assignment  of  errors  was  as  follows : 

"First.  The  court  erred  In  adjudicating  the  White  Mountain  Paper  Com- 
pany a  bankrupt,  because  the  said  company  was  not  at  the  time  of  the  filing 
of  the  original  petition  in  bankruptcy,  or  at  the  time  of  the  filing  of  the 
amendments  thereto,  and  is  not  now,  a  corporation  engaged  principally  in 
manufacturing,  trading,  printing,  publishing,  mining,  or  mercantile  pursuits. 

*' Second.  The  court  erred  in  adjudicating  the  White  Mountain  Paper  Com- 
pany a  bankrupt,  because  heretofore,  and  on  the  3d  day  of  July,  1903,  a  bill 
of  complaint  was  duly  filed  in  the  Court  of  Chancery  of  New  Jersey  in  a  cer- 
tain suit  therein  commenced  between  William  H.  Ford,  complainant,  and  the 
White  Mountain  Paper  Company,  defendant,  which  said  court  was  a  court  of 
competent  jurisdiction  to  hear  and  determine  all  of  the  matters  Involved  In 
said  suit,  and  the  said  court  thereupon  acquired  and  now  has  Jurisdiction  of 
the  parties  to  said  cause,  as  well  as  the  subject-matter  thereof.  That  there- 
upon, on  the  said  3d  day  of  July,  1903,  the  said  court  duly  made  an  order,  wherein. 
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and  whereby  Frank  P.  McDermott  was  appointed  receiver  of  all  the  assets  and 
effects  of  said  White  Mountain  Paper  Company.  That  thereafter  such  pro- 
ceedings were  duly  had  in  said  cause  in  said  Court  of  Chancery  that  on  the 
25th  day  of  August,  1903,  in  accordance  with  the  statute  in  such  case  made 
and  provided,  an  order  was  duly  made  in  said  cause  whereby  it  was  ordered, 
adjudged,  and  decreed  that  said  bill  of  complaint  be  taken  as  confessed  against 
the  defendant  therein  named,  to  wit,  the  said  White  Mountain  Paper  Com- 
pany ;  and  it  was  further  ordered,  adjudged,  and  decreed  that  the  said  White 
Mountain  Paper  Company  should  be  dissolved,  and  its  charter  be  forfeited  and 
void,  unless  cause  to  the  contrary  should  be  shown  on  Monday,  August  31, 
1903,  as  in  said  order  provided.  That  said  White  Mountain  Paper  Company 
was  a  corporation  organized  under  and  by  virtue  of  the  laws  of  the  state  of 
New  Jersey,  and  subject  thereto,  and,  by  virtue  of  said  order,  such  corporation 
is  now  dissolved. 

**Third.  The  court  erred  in  adjudicating  the  White  Mountain  Paper  Com- 
pany a  bankrupt,  because  it  appears  from  the  evidence  that  the  said  company 
is  not  amenable  to  the  provisions  of  the  bankruptcy  act." 

So  far  as  we  are  advised,  the  third  error  assigned  is  only  a  general 
statement  of  the  first  and  second,  and  is  not  intended  to  go  beyond  them. 
The  second  would  involve  a  serious  question  if  the  dissolution  of  the 
corporation  by  the  decree  of  the  Court  of  Chancery  of  New  Jersey  was 
in  fact  a  true  dissolution,  so  that  the  corporation,  in  truth  and  in  law, 
ceased  to  have  any  existence  whatever.  But,  following  the  ordinary 
practice  in  nearly  all,  if  not  all,  the  states,  the  Legislature  of  New  Jersey 
provided  that  a  decree  of  dissolution  should  be,  to  a  certain  extent, 
only  nisi,  so  that  a  corporation  does  not  immediately  on  such  a  decree 
cease  to  live,  but  retains  for  a  specified  period  a  qualified  existence. 
Even  if,  under  such  legislation,  from  the  time  of  the  nominal  dissolu- 
tion, no  judgment  could  be  rendered  against  the  corporation  according 
to  the  statutes  of  the  state  of  its  domicile,  foreign  tribunals,  including 
federal  courts  and  state  courts,  in  exercising  their  appropriate  jurisdic- 
tions, permit  the  corporation  meanwhile  to  sue  and  be  sued  in  its  own 
name,  and  judgments  to  be  entered  for  and  against  it  accordingly. 
Pomeroy's  Lessee  v.  State  Bank,  i  Wall.  23,  17  L.  Ed.  500 ;  Taylor  v. 
Bowker,  11 1  U.  S.  no,  116,  4  Sup.  Ct.  397,  28  L.  Ed.  3^.  •  A  con- 
venient collection  of  instances  of  this  kind  is  to  be  found  in  Cook  on 
Corporations  (5th  Ed.)  1447,  1448.  Section  53  of  chapter  185,  p.  295, 
Laws  of  1896  of  the  state  of  New  Jersey,  in  reference  to  this  topic,  pro- 
vides as  follows: 

"All  corporations,  whether  they  expire  by  their  own  limitation  or  be  an- 
nulled by  the  Legislature  or  otherwise  dissolved,  shall  be  continued  bodies  cor- 
porate for  the  purpose  of  prosecuting  and  defending  suits  by  or  against  them, 
and  of  enabling  them  to  settle  and  close  their  affairs,  to  dispose  of  and  convey 
their  property  and  to  divide  their  capital,  but  not  for  the  purpose  of  continuing 
the  business  for  which  they  were  established."  Dill  on  Corporations  of  New 
"Jersey  [4th  Ed.]  95. 

It  is  conceded  that  the  appellant  corporation,  pursuant  to  its  charter 
authorizing  it  to  manufacture  pulp  and  paper,  had  expended  a  very  large 
amount  of  money — exceeding,  perhaps,  $500,000 — in  acquiring  lands 
and  erecting  buildings  necessary  and  suitable  therefor,  and  intended  to 
be  used  for  that  purpose,  and  for  no  other.  Nevertheless  it  says  that,  in- 
asmuch as  it  had  not  commenced  in  its  mills  the  production  of  either 
pulp  or  paper,  or  of  any  other  article  named  in  its  charter,  it  was  not,  at 
the  time  the  petition  was  filed  against  it,  "engaged"  at  all  in  manufac- 
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taring,  in  the  statutory  sense  of  the  word.  In  substance,  therefore,  the 
appellant  limits  the  word  "manufacturing"  to  the  final  production  or 
process  of  production  of  merchantable  articles.  A  sufficiently  extended 
statement  of  the  facts  bearing  on  tliis  proposition  is  found  in  the  follow- 
ing extract  from  the  report  of  a  master  appointed  by  the  District  Court 
in  the  pending  litigation: 

**I  find  that  in  pursuance  of  this  object  the  company  secured  a  tract  of  tim- 
ber land,  of  some  400,000  acres  In  extent,  situated  in  New  Hampshire  and 
Maine,  from  which  it  was  designed  to  obtain  wood  to  be  used  In  the  manu- 
facture of  pulp  and  paper.  It  also  commenced  the  erection  of  a  mill  for  the 
manufacture  of  pulp  and  paper  in  Portsmouth,  New  Hampshire,  which  was 
to  consist  of  eight  buildings,  five  of  which  had  been  nearly  completed  prior 
to  July  1,  1903.  It  also  commenced  the  construction  of  a  pipe  line  between 
Portsmouth  and  South  Berwick,  Maine,  for  the  purpose  of  bringing  water  to 
its  Portsmouth  mills,  to  be  there  used  in  the  process  of  the  manufacture  of 
pulp.  In  the  construction  of  this  pipe  line,  which  was  to  be  ten  miles  long,  the 
trench  was  excavated,  and  the  pipe  distributed,  for  a  distance  of  about  three 
miles,  along  the  trench,  but  none  of  the  pipe  was  put  in.  The  plant  at  Ports- 
mouth represents  an  expenditure  of  about  $500,000,  exclusive  of  materials 
which  have  been  purchased  and  paid  for  by  the  company,  and  which  are  now^ 
on  the  ground,  but  have  not  been  put  into  the  plant  The  company  also  de- 
signed to  erect  six  other  mills  at  various  points  on  the  Saco  river  for  the 
manufacture  of  pulp  and  paper.  It  also  acquired  water  rights  in  fourteen 
places  in  New  Hampshire  and  Maine,  and  did  something  in  the  way  of  devel- 
oping the  same. 

"I  find  that  it  was  the  purpose  of  the  company  to  organize  a  separate  cor- 
poration for  the  management  of  the  pipe  line  from  Portsmouth  to  South  Ber- 
wick. 

"In  the  winter  of  1902-03  the  company  let  contracts  for  the  cutting  of  wood 
on  lands  owned  or  controlled  by  them  in  Albany,  New  Hampshire,  and  some 
eight  thousand  cords  were  cut  that  winter  by  their  contractors,  a  part  of  which 
were  sawed  up  into  four-foot  lengths,  suitable  for  use  in  the  manufacture  of 
pulp,  and  with  the  design  of  so  using  it  in  the  company's  mills  proposed  to  t>e 
built  or  in  process  of  erection.  About  sixteen  hundred  cords  in  four-foot 
lengths  were  floated  down  the  Saco  river  some  flfty  or  sixty  miles  in  March, 
1903,  and  are  now  in  the  river.  The  remainder — a  part  in  four-foot  lengths, 
and  a  part  in  other  lengths — is  on  the  bank  of  the  river  at  Albany.  It  was 
designed  to  use  that  portion  not  sawed  into  pulp  wood  in  the  construction  of 
mills  proposed  to  be  erected  by  the  company,  or  to  sell  it  as  lumber. 

"No  pulp  or  paper  has  ever  been  manufactured  or  sold,  nor  have  any  con- 
tracts for  the  sale  thereof  ever  been  made,  by  the  company,  nor  has  it  ever 
had  any  mill  completed  and  equipped  to  such  an  extent  that  pulp  or  paper 
could  be  manufactured  therein." 

Statutes  of  this  general  class  are  not  construed  in  a  literal  or  nar- 
row way,  but,  like  customs  legislation,  they  are  held  as  addressing  them- 
selves to  the  general  purpose-  for  which  they  were  enacted.  This,  in 
this  case,  is  of  a  commercial,  business  character.  Therefore,  clearly, 
the  expressions  of  the  statute  under  consideration  are  to  be  looked  at 
from  that  point  of  view.  Whether  or  not  one  has  become  engaged  in  * 
a  particular  business  would,  of  course,  be  differently  determined  under 
various  statutes  in  accordance  with  the  context  and  the  peculiar  object 
of  each.  For  example,  one  could  hardly  be  said  to  be  engaged  in  any 
business  requiring  the  taking  out  of  a  special  license  under  the  internal 
revenue  laws  of  the  United  States  until  he  was  fully  equipped  therefor. 
Also  one  coukl  not  be  held  to  be  engaged  in  an  illegal  liquor  traffic,  so 
as  to  render  himself  subject  to  criminal  proceedings,  until  he  had  actually 
commenced  sales,  except  where  there  are  some  express  statutory  pro- 
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Visions  applying  to  earlier  stages  of  the  undertaking.  But  the  question 
here  is  whether,  under  this  particular  statute,  this  corporation  had  be- 
come "engaged  principally  in  manufacturing,'*  as  that  expression  com- 
mends itself  to  the  common  understanding  of  those  elements  in  the 
community  to  which  statutes  in  bankruptcy  are  addressed. 

No  question  arises  here  as  to  the  word  "principally."  If  the  corpora- 
tion was  engaged  in  manufacturing,  it  must  be  said  to  have  been  en- 
gaged principally  in  it,  because  it  was  engaged  in  nothing  else.  The 
whole  undertaking  must  be  looked  at  together,  taking  into  consideration 
all  the  facts  stated  by  the  master,  and  not  dismembering  them  with  the 
view  of  maintaining  that  this  or  that  particular  transaction  did  not 
severally  answer  the  language  of  the  statute.  Looking  at  them  all  to- 
gether, it  is  difficult  to  see  how  it  can  be  said  that  the  actual  getting 
out  of  the  four-foot  lengths  of  timber  suitable  for  use  in  the  manufac- 
ture of  pulp,  with  a  design  of  so  using  them,  was  not,  in  every  possible 
view  of  the  expressions  involved,  manufacturing,  although  in  its  earlier 
stages.  But  even  this  is  a  narrow  aspect,  to  which  we  are  not  limited. 
The  corporation  is  a  business  corporation.  It  undertook  to  acquire 
lands  and  construct  mills  for  a  certain  purpose,  and  that  purpose  must 
be  presumed  to  be  one  within  the  four  corners  of  its  organization.  It 
had  undertaken  a  business,  and,  in  view  of  its  charter  and  of  what 
facts  we  have  stated,  that  business  could  be  no  other  than  the  business 
of  manufacturing.  It  was  not  organized  for  the  purpose  of  construct- 
ing mills,  so  that  it  cannot  be  said  that  its  business  was  that  of  construct- 
ing mills.  It  was  permitted  to  construct  mills  only  as  incidental  to  its 
authorized  powers  which,  so  far  as  this  case  is  concerned,  were  those  of 
manufacturing.  The  question  being  purely  a  question  of  fact,  and  the 
case  addressing  itself  on  that  question  so  strongly  to  the  ordinary  mind, 
it  is  hardly  worth  while  to  pursue  it  further,  so  that  we  are  bound  to 
hold  that,  on  any  fair  construction  of  the  statute,  and  in  every  applica- 
tion of  the  facts  as  applied  thereto,  the  corporation  was  not  only  prin- 
cipally, but  wholly,  engaged  in  manufacturing,  although  in  the  early 
stages  of  it.  To  do  otherwise  would  be  equivalent  to  holding  that  one 
who  had  taken  his  whole  capital,  and  employed  it  loading  ships  in 
foreign  ports  with  cargoes  destined  for  his  home,  had  engaged  proper 
stores  for  warehousing  and  selling  the  goods  when  they  arrived,  had 
employed  clerks  and  provided  all  the  incidentals  of  the  business,  had 
abjmdoned  all  other  enterprises  in  favor  of  his  purpose  to  continue  in- 
definitely in  the  purchasing  of  goods  abroad,  bringing  them  home,  and 
there  disposing  of  them,  was  not  principally  engaged  in  importing  while 
the  merchandise  was  afloat,  because,  according  to  the  construction  of 
the  customs  statutes,  articles  purchased  abroad  are  not  imports  until 
they  have  arrived  within  the  domestic  harbors  for  which  they  are  in- 
tended. 

The  appellant  has  cited  to  us  several  decisions,  none  of  which  are  of 
authority  to  bind  us  on  this  proposition,  and  none  come  to  the  case  in 
hand,  except  an  expression  found  in  the  opinion  of  the  judge  of  the  Dis- 
trict Court  for  the  Southern  District  of  New  York  in  Re  New  York 
&  W.  Water  Co.  (D.  C.)  98  Fed.  711,  713.  There  the  opinion,  referring 
to  the  words  "engaged  principally  in  trading  or  mercantile  pursuits," 
says: 
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•These  words  must  be  Interpreted  In  the  sense  In  which  they  are  commonly 
used  and  re(*eived,  and  not  in  any  strained  or  unnatural  sense,  for  the  purpose 
of  including  or  excluding  particular  corporations." 

It  seems  to  us  that  this  harmonizes  with  the  views  which  we  have  ex- 
pressed, and  that  the  appellant,  in  the  narrow  path  which  it  has  selected, 
runs  counter  to  it.  We  may  well  further  state  that  the  circumstances 
of  the  proceeding  before  us,  as  applied  to  tlie  statute  we  are  considering, 
are  so  very  peculiar  that  no  precedent  cited  fits  properly  into  it,  or  can 
be  expected  to  do  so. 

The  views  we  take  of  this  proceeding  resolve  it  mainly  into  questions 
of  fact,  so  that,  while  we  are  inclined  to  agree  with  certain  views  of 
the  law  stated  in  the  opinion  of  the  learned  judge  who  disposed  of  the 
case  in  the  District  Court,  and  not  gone  over  in  this  opinion,  we  are  not 
required  to  positively  assent  to  them  or  dissent  from  them,  and  we 
reserve  them  for  future  consideration  if  it  becomes  necessary  in  any  oth- 
er case  to  determine  them. 

The  decree  of  the  District  Court  is  aflSrmed,  and  the  appellees  recover 
their  costs  of  appeal. 


027  Fed.  Ciro 

GARDINER  CAMPBELL  CO.  V.  IROQUOIS  IRON  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1904.) 

No.  1,020. 

L  Salb — Contract  fob  Qoods  to  be  Delivebbd  on  Obdeb — Ettect  of  Assign- 
ment BY  Purchaser. 

Where  plaintiff,  with  whom  defendant  had  contracted  to  furnish  a  stipu- 
lated quantity  of  pig  iron,  as  ordered  during  a  year,  at  a  stated  price,  and 
on  a  credit  of  30  days,  afterward  sold  its  works,  and  assigned  the  contract 
to  the  purchaser,  notifying  defendant  of  such  fact,  its  action  amounted  to 
a  surrender  of  its  right  to  demand  delivery  of  the  iron  thereunder,  and  it 
was  not  revested  with  such  right  by  a  reassignment  of  the  contract 

2.  Saice — Action  fob  Breach  of  Contract — Evidence. 

An  executory  agreement  by  which  plaintiff  contracted  to  assign  the  con- 
tract to  the  purchaser  of  its  plant  on  condition  that  defendant  would  con- 
sent thereto  was  not  admissible  In  evidence  in  an  action  by  plaintiff  for 
breach  of  the  contract  by  defendant's  refusal  to  furnish  the  iron,  where 
there  was  no  proof  that  an  absolute  sale  and  assignment  of  the  contract 
was  not  thereafter  made,  as  stated  in  plaintiff's  notice  to  defendant 

8.  Appeal — Review — Questions  not  Presented  to  Trial  Court. 

To  warrant  the  reversal  of  a  judgment  for  the  exclusion  of  evidence,  the 
record  must  show  interrogatories  and  offers  which  presented  to  the  trial 
court  the  question  relied  upon  in  the  court  of  review  as  the  ground  of  re- 
versal. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

Lyman  G.  Wheeler,  for  plaintiff  in  error. 
Horace  Kent  Tenney,  for  defendant  in  error. 

Before  JENKINS  and  BAKER,  Circuit  Judges,  and  BUXN,  Dis- 
trict Judge. 

BAKER,  Circuit  Judge.     Plaintiff  in  error  brought  its  action  for 
damages  for  breach  of  contract.    At  the  close  of  the  evidence  the 
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court  directed  the  jury  to  return  a  verdict  for  defendant  This  writ 
is  prosecuted  to  reverse  the  resulting  judgment,  and  the  assignments  of 
error  question  the  correctness  of  the  court's  rulings  in  rejecting  certain 
evidence,  in  refusing  to  direct  a  verdict  for  plaintiff,  in  directing  a 
verdict  for  defendant,  in  denying  a  new  trial,  and  in  entering  judgment 
on  the  verdict. 

To  sustain  its  declaration,  plaintiff  proved  a  contract,  dated  Novem- 
ber ii,  1901,  in  which  defendant  sold  and  agreed  to  deliver  to  plaintiff 
600  to  700  tons  of  iron,  at  $15  a  ton,  in  such  lots  as  plaintiff  should  di- 
rect, during  1902,  on  a  credit  of  30  days  from  delivery ;  plaintiff's  or- 
der on  October  6,  1902,  for  700  tons ;  defendant's  refusal  on  October 
8,  1902,  to  ship  any  iron  to  plaintiff ;  and  the  market  price  of  ^2y  on 
October  8,  1902.  This  made  out  a  case,  and  defendant  introduced  no 
evidence  in  denial. 

Defendant  offered  a  large  amount  of  evidence  under  its  special  plea 
of  plaintiff's  insolvency,  but  it  was  all  ruled  out. 

Under  its  special  plea,  held  good  on  demurrer,  that  on  July  22, 
1902,  plaintiff  had  sold  its  plant  and  assigned  its  contract  with  defend- 
ant to  Pawling  &  Harnishfeger,  and  had  notified  defendant  to  make  de- 
liveries to  plaintiff's  successors,  defendant  introduced  letters  from 
plaintiff  and  its  successors  in  business,  dated  August  i  and  2,  1902, 
notifying  defendant  that  on  July  22,  1902,  plaintiff  had  sold,  and 
Pawling  &  Harnishfeger  had  purchased,  the  plant  and  the  contract; 
plaintiff  directing  defendant  to  honor  the  orders  of  its  assignees,  and 
Pawling  &  Harnishfeger  requesting  the  shipment  of  100  tons  to  them 
to  apply  on  the  contract 

Unless  this  evidence  were  overcome  in  some  way  on  rebuttal,  there 
could  be  no  error  in  directing  a  verdict  for  defendant.  Whatever  the 
rights  of  Pawling  &  Harnishfeger  under  the  assignment,  plaintiff  could 
(and,  under  this  evidence,  it  did)  surrender  its  right  to  demand  iron 
from  defendant. 

On  rebuttal,  plaintiff  introduced  the  following  instrument: 

"Milwaukee,  Wis.,  September  4th,  1902. 

"Whereas,  heretofore!  Pawling  &  Harnishfeger  did  agree  in  writing  to  pay 
to  Gardiner  Campbell  Company  $4,000  for  the  assignment  of  a  certain  contract, 
dated  November  11th,  1901,  between  Gardiner  Campbell  Company  and  Iroquois 
Iron  Company  for  the  sale  of  six  to  seven  hundred  tons  of  number  two  foundry 
Iroquois  pig  iron,  providing  the  consent  of  Iroquois  Iron  Company  could  be  ob- 
tained to  the  assignment  of  said  contract;  and  whereas  said  Iroquois  Iron 
Company  has  refused  and  does  refuse  to  consent  to  the  assignment  of  said 
contract ;  now  therefore  Pawling  &  Harnishfeger  have  this  day  returned  said 
contract  to  said  Gardiner  Campbell  Company  and  have  cancelled  said  assign- 
ment, and  such  return  and  cancellation  of  the  assignment  is  hereby  consented 
to  by  us.    Pawling  &  Harnishfeger." 

And  also  the  following  letter  from  Pawling  &  Harnishfeger  to 
Iroquois  Iron  Company,  dated  October  3,  received  October  4,  1902 : 

**We  desire  to  notify  you  that  the  contract  between  you  and  Gardiner  Camp- 
bell Company  for  some  700  tons  of  pig  iron,  which  was  assigned  to  us  some 
time  ago,  has  been  returned  to  Gardiner  Campbell  Company  and  the  assignment 
thereof  to  us  cancelled." 

And  this  was  all  the  evidence. 

Defendant's  evidence,  if  uncontradicted,  inevitably  established  that 
on  July  22,  1902,  plaintiff  made  an  absolute  sale  of  the  contract  and 
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notified  defendant  thereof,  which  would  have  the  eflfect  of  a  rescission 
or  a  surrender  of  plaintiff's  right  to  demand  delivery  of  iron  from  de- 
fendant. The  notice  of  October  3d,  so  far  from  denying  the  assign- 
ment of  the  contract,  reaffirms  that  fact,  and  advises  defendant  of  a 
reassignment  to  plaintiff  by  means  of  Pawling  &  Hamishfeger's  return 
of  the  contract  to  plaintiff,  and  their  cancellation  of  the  assignment  to 
them.  No  evidence  was  admitted  to  show  that  defendant  had  notice 
of  the  first  recital  in  the  instrument  of  September  4th,  or  of  the  exist- 
ence of  any  executory  agreement  for  the  assignment  of  the  contract 
preceding  the  actual  assignment  of  July  22d.  But  ignoring  that  omis- 
sion, it  is  to  be  observed  that  the  granting  part  of  the  instrument  ac- 
cords exactly  with  the  letter  of  October  3d,  and  recognizes  that  an  as- 
signment had  been  made.  And  the  first  recital,  if  true  and  known  to 
defendant,  namely,  that  there  had  been  an  executory  conditional  agree- 
ment for  an  assignment,  did  not  negative  the  fact  of  the  assignment. 
Consequently  there  was  no  evidence  to  sustain  the  replication,  which 
was  the  general  issue;  and  the  assignments  of  error  respecting  the 
court's  declining  to  direct  a  verdict  for  plaintiff,  the  direction  of  a  ver- 
dict for  defendant,  the  refusal  of  a  new  trial,  and  the  entry  of  judgment 
on  the  verdict,  go  by  the  board. 

There  remain  two  matters  of  rejected  evidence.  Plaintiff  offered  a 
contract,  dated  July  15,  1902,  in  which  plaintiff  agreed  to  sell  and  con- 
vey to  Pawling  &  Hamishfeger  its  plant  for  '*$8,ooo  to  be  paid  upon  the 
completion  of  such  sale  and  delivery,"  and  further  "to  sell,  assign  and 
deliver  to  you  our  contract  with  Iroquois  Iron  Company  [describing  it] 
for  $4,000  to  be  paid  upon  the  assignment  and  delivery  of  such  con- 
tract, providing  consent  is  given  to  such  transfer  by  Iroquois  Iron  Com- 
pany." When,  on  July  22,  1902,  the  parties  came  to  fulfill  the  uncondi- 
tional agreement  for  the  sale  and  delivery  of  the  plant,  it  was  within 
their  power  to  ignore  the  condition  they  had  put  in  the  agreement  for 
the  assignment  and  delivery  of  the  contract,  and  to  make  an  absolute 
assignment  and  delivery.  Therefore  the  executory  agreement,  if  ad- 
mitted, would  have  been  no  proof  that  an  assignment  had  not  been  made 
exactly  as  plaintiff  informed  defendant.  There  was  no  offer  by  plain- 
tiff to  deny  the  truth  of  its  notice  to  defendant  by  showing  that  no  as- 
signment and  delivery  of  the  contract  had  in  fact  been  made,  and  that 
no  contract  existed  between  itself  and  Pawling  &  Harnishfeger,  except 
an  unfulfilled,  executory  contract,  which  had  not  been  performed  on 
account  of  defendant's  refusal  to  consent. 

Plaintiff's  manager  was  not  permitted  to  answer  the  following  ques- 
tion: 

'*Did  you  have  any  talk  with  Mr.  Billlngslea  [defendant's  agent]  at  that  time 
as  to  the  nature  of  this  assignment  to  Pawling  &  Harnishfeger  and  as  to  its 
terms?" 

And  plaintiff  offered  to  prove  by  the  witness  that,  at  the  time  named 
in  the  question,  defendant  was  notified  that  the  assignment  referred  to 
was  conditional  upon  defendant's  consent.  And  hereon  is  predicated 
error.  It  is  evident  that  what  plaintiff's  counsel  was  referring  to  as 
"this  assignment"  must  be  learned  from  the  context  The  preceding 
question  and  answer  are  as  follows : 
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•*Were  you  In  Chicago  some  time  between  the  time  of  the  assignment  to  Paw- 
ling &  Hamlshfeger,  or  the  agreement  to  sign  [assign],  and  the  time  when  you 
made  this  demand,  In  October?   A.  I  was." 

And  immediately  following  the  offer,  the  record  shows  that  plaintiff's 
counsel  called  the  court's  attention  to  the  agreement  of  July  isth,  com- 
mencing with  the  word  "providing,"  and  offered  to  show  that  defend- 
ant had  notice  of  that  condition.  The  court  understood  counsel  to  re- 
fer to  the  agreement  of  July  15th,  which  had  just  been  offered  in  evi- 
dence and  excluded,  as  being  the  "this  assignment"  of  the  question ;  and 
it  is  impossible  to  see  how,  from  the  record,  the  court  could  have  under- 
stood anything  else.  Counsel  claims  that,  under  the  replication  of  the 
general  issue,  plaintiff  had  the  right  to  prove  that  no  such  assignment 
had  been  made  as  it  notified  defendant  of ;  that  no  contract  between  it 
and  Pawling  &  Harnishfeger  had  ever  been  entered  into,  except  the 
executory  agreement  of  July  15th;  that  nothing  was  done  under  that, 
except  to  request  defendant  to  agree  to  the  substitfition ;  and  that  de- 
fendant had  notice  of  all  these  facts  after  August  2d,  and  before  re- 
fusing on  October  8th  to  ship  any  iron  to  plaintiff.  The  allowance  of 
this  claim  might  depend  somewhat  on  whether  the  circumstances  were 
such  as  to  pennit  plaintiff  subsequently  to  deny  the  truth  of  its  asser-' 
tion  to  defendant  that  it  had  no  interest  in  the  contract ;  but,  passing 
that,  if  a  judgment  is  to  be  reversed  for  the  exclusion  of  evidence,  the 
record  must  show  interrogatories  and  offers  (if  the  latter  be  permissible) 
which  presented  to  the  trial  court  the  question  advanced  in  the  court 
of  review  as  the  ground  of  reversal. 

The  judgment  Is  affirmed. 


(127  Fed.  651.) 

NBDERLAND  LIFE  INS.  CO.,  Limited,  v.  MEINERT. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1904.) 

No.  945. 

1.  Life  Insubancb— Constbuction  of  Policy— Forfeiture  for  Nonpayment 

OF  PREHIUIfS. 

Provisions  in  a  life  Insurance  policy  for  its  forfeiture  on  default  In  the 
payment  of  premiums,  being  written  by  the  company  and  for  Its  benefit, 
will  be  strictly  construed  in  favor  of  the  policy  holder,  and  a  forfeiture 
will  not  be  enforced  unless  all  conditions  to  be  performed  by  the  company 
have  been  strictly  complied  with. 

2.  Same— Notice  under  New  York  Statute. 

A  life  Insurance  policy  contained  a  provision  that  "In  case  of  nonpay- 
ment of  any  premium  within  thirty  days  after  the  same  shall  become  due 
this  policy  shall  be  null  and  void."  By  its  express  terms,  the  policy  was 
to  be  construed  and  governed  by  the  laws  of  New  York,  where  the  prin- 
cipal office  of  the  company  was  situated,  and  where  by  statute  (Laws  1892, 
p.  1972,  c.  690,  §  92)  it  is  provided  that  no  policy  shall  be  declared  for- 
feited or  lapsed  for  nonpayment  of  premiums  unless  notice  shall  be  given 
of  the  time  when  the  payment  is  due,  and  that  unless  paid  on  that  date 
the  policy  will  lapse.  An  Installment  of  premium  became  due  March  5th, 
and  the  company  sent  the  Insured  a  notice  stating  that  unless  it  was  paid 
"by  or  before  that  day,"  his  policy,  by  its  terms,  would  become  forfeited 
and  void.    Held,  that  such  notice  was  not  in  conformity  to  the  contract, 

tL  See  Insurance,  vol.  28,  Cent.  Dig.  f  295. 
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Which  gtiTe  the  Insured  80  days  thereafter  within  which  to  pay,  before  a 
forfeiture,  and,  under  the  statute  as  construed  by  the  courts  of  the  state, 
the  contract  remained  in  force  notwithstanding  the  failure  of  the  insured 
to  pay  the  premium. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

Louis  Newberger  and  Philip  W.  Frey,  for  plaintiff  in  error. 
Albert  J.  Beveridge,  L.  A.  Whitcomb,  and  G.  K.  Denton,  for  de- 
fendant in  error. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge, 

BUNN,  District  Judge.  This  is  an  action  to  recover  upon  a  policy 
of  life  insurance.  A  jury  was  waived  in  the  trial  court,  and  the  cause 
tried  by  the  court,  who  made  the  following  finding  of  facts  and  conclu- 
sions of  law : 

(1)  On  March  5, 1896,  the  defendant,  the  Nederland  Life  Insurance  Company, 
Limited,  issued  its  policy  of  insurance  for  five  thousand  dollars  to  William 
Meinert,  payable  upon  his  death  to  his  wife,  Mary  Meinert,  the  plaintiff  herein, 
a  true  and  correct  copy  of  which  said  policy  of  insurance  is  filed  with  the  com- 
plaint, and  is  made  a  part  thereof,  under  and  pursuant  to  the  statutes  of  tlie 
state  of  Indiana. 

(2)  The  court  further  finds  that  four  (4)  quarterly  installments  of  premium, 
of  $25.25  each,  were  duly  paid  by  the  assured  on  or  before  the  5th  days  of 
March,  June,  September,  and  December  in  the  year  1896,  and  that  no  other  in- 
stallments of  premium  on  said  policy  were  ever  paid. 

(3)  The  court  further  finds  that  article  2  on  the  back  of  the  policy,  which  by 
an  express  provision  contained  in  the  body  of  the  policy  is  made  a  part  of  the 
contract  of  insurance,  provides  as  follows :  "In  case  of  nonpayment  of  any  an- 
nual premium  or  installment  thereof  within  thirty  days  after  the  same  shall 
fall  due,  this  policy  shall  be  null  and  void,  subject  however,  to  provisions  as  to 
cash  surrender  and  paid-up  policy  values.  The  company  will,  however,  as  a 
matter  of  favor  and  not  of  right,  mail  notice  to  the  insured  or  the  assignee  at 

'  the  last  address  furnished  by  him  or  them  to  the  company,  to  the  effect  that  the 
policy  may  be  re-established  by  the  payment  of  the  annual  premium  or  install- 
ment thereof  still  due,  within  ten  days  after  mailing  notice." 

(4)  The  application  for  insurance  expressly  declares  and  provides  that  the 
contract  of  insurance  contained  in  the  policy  and  in  the  application  shall  be 
governed  by  the  laws  of  the  state  of  New  York  relating  to  life  insurance. 

(5)  The  assured,  William  Meinert,  died  on  March  24,  1900,  and  the  proofs  of 
death  loss  as  required  by  the  said  policy  of  insurance  were  waived  by  the  de- 
fendant 

(6)  At  the  time  said  William  Meinert  took  out  said  policy  of  insurance,  and 
from  that  time  to  the  time  of  his  death,  he  was  a  resident  of  Evansville,  In- 
diana, and  his  post-oflice  address  was  217  Law  avenue,  Evansville,  Indiana. 

(7)  On  February  15,  1897,  the  defendant  mailed  at  Chicago,  Illinois,  the  fol- 
lowing notice,  inclosed  in  an  envelope,  and  duly  stamped  and  properly  ad- 
dressed, to  William  Meinert,  217  Law  avenue,  Evansville,  Indiana : 

"Nederland  Life  Insurance  Co.  (Ld) 

^^Established  in  Amsterdam  (Holland),  1858. 

"United  States  Branch: 

"874  Broadway,  New  York  City. 

"Pursuant  to  Chapter  690  of  the  Insurance  Law  of  1892  of  the  State  of  New 
York  you  are  hereby  notified  that  the  quarterly  premium  of  $25.25  on  Policy 
No.  58,021  will  fall  due  on  the  5th  day  of  March.  1897,  if  the  policy  be  then  in 
force.    The  conditions  of  your  policy  provide  that  unless  such  premium  shall 
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be  paid  at  the  United  States  Branch  Office  of  the  Company  or  to  a  person  au- 
thorized to  collect  such  premium  holding  the  Company's  receipt  therefor,  by  or 
before  that  date,  the  policy  and  all  payments  thereon  will  be  forfeited  and  void, 
except  as  to  the  right  to  a  cash  surrender  value  or  paid-up  policy. 

"L.  I.  Du  Bouroq, 

"President  U.  S.  Branch. 
"If  payment  is  made  to  the  Company  direct  it  can  be  done  by  valid  draft 
check,  postal  or  express  money  order  made  out  to  the  order  of  the  United 
States  Branch  of  the  Xederland  Life  Insurance  Co.  (Ld.) 

"Attention. 

"No  payment  of  premium  made  to  any  person  except  In  exchange  for  the 
official  receipt  signed  by  two  executive  officers  of  the  United  States  Branch  of 
the  Company,  can  be  recognized. 

"Please  return  this  notice  when  you  send  remittance  to  the  Branch  Office  or 
to  the  person  authorized  to  collect  premiums. 

"If  this  notice  was  not  properly  addressed,  give  changed  address. 

No Street Name  Post  Office 

County  of State  of 

Name " 

— Which  said  notice  was  duly  received  by  William  Meinert  on  February  16th, 
1897,  more  than  fifteen  and  less  than  forty-five  days  prior  to  March  5th,  1897, 
and  neither  said  Meinert,  nor  any  one  on  his  behalf,  ever  paid  said  installment 
of  premium  on  March  5th,  1897,  or  at  any  time  thereafter. 

(8)  The  court  further  finds  that  on  Saturday,  April  3, 1897,  the  Nederland  Life 
Inisurance  Company,  Limited,  duly  sent  by  mail  from  Chicago,  Illinois,  to  the 
assured,  William  Meinert,  a  notice  In  the  words  and  figures  following : 

"Nederland  Life  Insurance  Co.,  Limited. 

"Established  1858,  Amsterdam,  Holland. 

•^United  States  Branch,  874  Broadway  New  York. 

"New  York,  April  3rd,  1897. 
"William  Meinert,  217  Law  Ave.,  Ehransvllle,  Ind. — Dear  Sir :    The  premium 
on  your  policy  which  fell  due  on  the  5th  March  has  not  been  paid  and  the 
policy  is  therefore  null  and  void.     I  beg  to  inform  you,  however,  that  if  the 
same  Is  paid  within  ten  days  your  policy  will  be  reinstated. 

"L.  I.  Du  Bourcq,  President. 
"Policy  No.  58,021." 

— Which  said  notice  was  received  by  William  Meinert  in  due  course  of  mall  at 
or  about  eight  o'clock  a.  m.  on  Monday,  April  5,  1897 ;  and  said  Meinert  never 
acknowledged  the  receipt  of  said  notice,  and  never  took'  any  steps  to  have  said 
policy  reinstated. 

(9)  The  court  finds  that  on  April  22,  1897,  the  Nederland  Life  Insurance  Com- 
pany, Limited,  entered  on  the  appropriate  records  of  its  office  a  declaration  that 
said  policy  number  58,021  was  forfeited  and  lapsed  for  failure  to  pay  install- 
ment of  premium. 

(10)  The  court  finds  that  said  policy  was  at  the  time  of  bringing  this  action, 
and  still  Is,  in  full  force,  and  that  the  plaintiff  Is  entitled  to  recover  the 
amount  of  said  policy,  unless,  on  the  facts  found  herein,  said  policy  was  for* 
felted  and  lapsed  under  and  piursuant  to  the  above-mentioned  statute  of  the 
state  of  New  York. 

(11)  The  court  finds  that  the  amount  now  due  and  owing  on  said  policy 
amounts  to  the  sum  of  four  thousand  nine  hundred  and  eighty-five  dollars  and 
AYe  cents  ($4,985.05). 

The  court  states  as  conclusions  of  law  on  the  facts  found  as  aforesaid : 

(1)  That  the  policy  sued  on  is  now,  and  was  at  the  beginning  of  this  action, 
in  full  force  and  effect 

(2)  That  said  policy  has  not  been  forfeited,  nor  has  it  lapsed  under  and  pur- 
suant to  the  provisions  of  chapter  690  of  the  insurance  law  of  1892  of  the  state 
of  New  York, 

(3)  That  the  plaintiff,  Mary  Meinert,  is  entitled  to  recover  of  and  from  the 
defendant,  the  Nederland  Life  Insurance  Company,  Limited,  the  sum  of  four 
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thousand  nine  hundred  eighty-five  dollars  and  five  cents  ($4,985.05)  with  six 
per  cent  Interest  thereon  from  this  date,  and  costs  of  suit,  and  is  entitled  to 
have  judgment  entered  accordingly. 

We  think  the  conclusions  of  law  fully  sustained  by  the  finding  of 
facts,  and  that  the  judgment  must  be  affirmed.  It  is  clear  from  the 
finding  of  facts  and  the  express  terms  of  the  policy  that  the  contract  of 
insurance  was  to  be  governed  by  the  laws  of  the  state  of  New  York ; 
and,  under  those  laws,  it  is  equally  clear  that  the  policy  was  never  for- 
feited, but  was  still  in  force  at  the  commencement  of  the  action,  as  found 
by  the  court.  Counsel  for  the  plaintiff  in  error  claims  that  the  stipula- 
tions in  the  contract  are  too  vague  to  subject  the  contract  to  the  laws  of 
New  York.  But  the  provision  of  the  application  is,  that  the  contract 
of  insurance  contained  in  the  policy  and  in  this  application  shall  be 
governed  by  the  laws  of  the  state  of  New  York,  the  place  of  said  con- 
tract to  be  the  principal  office  "in  the  United  States  of  said  Company  in 
the  State  of  New  York."  This  is  the  company's  own  language,  and  the 
import  is  unmistakable.  Penn  Mutual  Life  Insurance  Company  v. 
Mechanics'  Savings  Bank  &  Trust  Company,  72  Fed.  413,  19  C.  C.  A. 
286,  38  L.  R.  A.  33,  70.  Its  principal  office  in  this  country  was  in 
New  York  City,  where  all  premiums  were  to  be  paid.  It  was  the  priv- 
ilege, as  it  was  evidently  the  policy,  of  the  company  to  have  all  its 
contracts  of  insurance,  wherever  made,  governed  by  one  and  the  same 
law.  There  are  many  other  provisions  in  the  policy  relating  to  the 
conduct  of  the  business,  all  of  which  go  to  show  that  it  was  the  un- 
derstanding of  the  parties  that  the  business  should  be  done  at  its  branch 
office  in  New.  York,  and  subject  to  the  laws  of  that  state.  The  pro- 
vision that  "notice  is  hereby  given  that  the  provisions  of  section  88  of 
the  Insurance  Law  of  1892  of  the  State  of  New  York  are  waived  by 
the  provisions  and  requirements,  referring  to  the  policy,"  is  very  sig- 
nificant. There  would  be  no  occasion  for  the  company  to  put  in  such 
a  provision  as  that  if  the  laws  of  New  York  generally  were  not  to 
govern  the  contract. 

All  of  these  provisions  in  the  policy  forming  part  of  the  contract 
of  insurance  go  to  show  that  the  intent  of  the  parties  was  to  make  the 
contract  subject  to  the  laws  of  New  York,  the  same  as  though  made 
and  executed  in  that  state.  That  this  was  the  understanding  of  the 
plaintiff  in  error  is  clear  from  the  character  of  the  notice  which  it  sent 
of  the  accrual  of  the  premium,  beginning  as  follows:  "Pursuant  to 
Chapter  690  of  the  Insurance  Law  of  1892  of  the  State  of  New  York, 
you  are  hereby  notified,''  etc. 

It  only  remains  to  inquire  whether,  under  the  laws  of  New  York, 
the  policy  has  been  forfeited.  It  has  not  been  forfeited  unless  it  is 
by  virtue  of  the  express  provision  in  the  policy  providing  for  for- 
feiture. Without  a  clause  providing  for  a  forfeiture,  the  policy  is  not 
forfeited  for  nonpayment  of  the  premium,  any  more  than  a  land  contract 
is  forfeited  by  nonpayment  of  principal  or  interest  when  due.  The 
rule  is  laid  down  in  19  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  44,  as  fol- 
lows : 

"Since  forfeitures  are  odious  in  the  eyes  of  the  law,  a  default  In  the  payment 
of  a  premium  on  life  insurance  does  not  forfeit  the  policy  where  there  is  no 
stipulation  to  that  effect  in  the  policy." 
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This  IS  the  well-settled  rule.  The  reason  why  forfeitures  are  odious 
m  the  eyes  of  the  law,  and  are  said  to  be  abhorred,  is  that  they  are 
not  equitable.  Nevertheless,  if  a  policy  of  insurance  provides  in  ex- 
press terms  for  a  forfeiture  for  nonpayment  of  the  premium  when  due, 
the  law  will  enforce  it.  But  before  the  court  will  declare  a  forfeiture, 
the  conditions  of  the  policy  upon  which  the  forfeiture  is  founded  must 
be  strictly  complied  with.  And  this  brings  us  to  the  only  remaining 
question  in  the  case — whether  the  provisions  of  the  policy  in  regard 
to  notice  of  forfeiture  have  been  complied  with  by  the  company.  This 
provision  is  inserted  for  the  benefit  of  the  company.  It  is  the  com- 
pany's language,  and  it  cannot  complain  if  the  court,  as  it  will,  place  a 
strict  construction  upon  it,  to  save  a  forfeiture  if  possible.  If  the  com- 
pany has  given  the  notice  provided  in  the  contract,  then  the  forfeiture 
will  hold;  otherwise  not  Phelan  v.  Northwestern  Mutual,  etc.,  113 
N.  Y.  147,  20  N.  E.  827,  10  Am.  St.  Rep.  441 ;  Schad  v.  Security 
Mutual,  etc.  (Sup.)  42  N.  Y.  Supp.  314;  Id.,  155  N.  Y.  640,  49  N.  E. 
1 104;  New  York  Life  Insurance  Company  v.  Dingley,  93  Fed.  153,  35 
C.  C.  A.  245;  Bom  v.  Home  Insurance  Co.  (Iowa)  81  N.  W.  676,  80 
Am.  St.  Rep.  300;  Smith  v.  Continental  Insurance  Company  (Iowa) 
79  N.  W.  1^6;  Provident  Savings  Life  v.  Nixon,  73  Fed.  144,  19  C. 
C.  A.  414;  Equitable  Life  v.  Nixon,  81  Fed.  79(5,  26  C.  C.  A.  620; 
Hicks  V.  National  Life  Ins.  Co.,  60  Fed.  690,  9  C.  C.  A.  215. 

Under  these  authorities,  it  seems  clear  that  the  notice  given  in  this 
case  was  not  a  substantial  compliance  with  the  terms  of  the  policy. 
Under  those  terms,  the  premium  for  nonpa)mient  of  which,  it  is  claimed, 
the  policy  was  forfeited,  became  due  on  the  5th  day  of  March,  1897. 
The  condition  on  the  back  of  the  policy  provided  that  "in  case  of 
nonpayment  of  any  premium  within  thirty  days  after  the  same  shall 
become  due,  this  policy  shall  be  null  and  void."  The  notice  given  to 
the  insured  by  the  company  was  as  follows : 

"Pursuant  to  chapter  690  of  the  Insurance  Law.  of  1802,  of  the  State  of  New 
York,  yon  are  hereby  notified  that  the  quarterly  premium  of  $25.25  on  policy 
No.  58,021  will  fall  due  on  the  6th  of  March,  1897,  if  the  policy  be  then  in  force. 
The  conditions  of  your  policy  provide  that  unless  such  premium  shall  be 
paid  at  the  United  States  Branch  office  of  the  Company,  or  to  a  person  author- 
ized to  collect  such  premium,  holding  the  company's  receipt  therefor,  by  or 
before  that  date,  the  policy  and  all  payments  thereon  will  be  forfeited  and  void, 
except  as  to  the  right  to  a  cash  surrender  value  or  paid-up  policy. 

"L.  I.  Du  Bourcq, 

"Pres.  U.  S.  Branch." 

This  notice  is  evidently  far  from  being  a  compliance  with  the  con- 
tract, and  is  furthermore  quite  misleading.  The  insured  is  notified  that 
his  premium  is  due  the  5th  day  of  March,  and,  unless  he  pays  it  "by 
or  before  that  day,"  his  policy  will  be  forfeited  and  void,  whereas,  by 
the  terms  of  the  policy,  he  has  30  days  after  March  5th  in  which  to 
pay  it  The  case  of  Phelan  v.  Northwestern  Mutual,  113  N.  Y.  147, 
20  N.  E.  827,  10  Am.  St.  Rep.  441,  is  quite  decisive  of  this  question. 
The  defect  in  the  notice  given  in  the  case  at  bar  is  much  more  serious 
than  the  one  given  in  that  case.  The  case  of  Schad  v.  Security  Mutual 
(Sup.)  42  N.  Y.  Supp.  314,  affirmed  in  155  N.  Y.  640,  49  N.  E.  1104, 
is  equally  in  point,  and  decisive  of  the  law  in  New  York.  See,  also, 
Life  Ins.  Co.  v.  Dingley,  93  Fed.  153,  35  C.  C.  A.  245,  decided  by  the 
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United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  which 
was  also  a  case  under  the  New  York  Statute. 
Judgment  affirmed. 


(127  Fed.  656.) 

BARRELL  et  al.  v.  NEWBY. 

(Glrcait  Court  of  Appeals,  Seventh  Circuit    January  6,  lOOi.) 

No.  990. 

!•  Pbincipal  and  Agent— Contbact  Made  bt  Agent  fob  Undisclosed  Pbiw- 
ciPAi/— Election  by  Thibd  Pabty. 

Stockbrokers  who  accepted  and  executed  an  order  for  the  sale  of  stocks 
received  ftom  another  broker  with  knowledge  that  he  was  acting  as 
agent  for  an  undisclosed  principal,  after  the  transaction  has  been  closed 
with  a  loss  incurred  by  them  to  be  charged  to  their  customer,  and  after 
they  have  ascertained  the  identity  of  the  principal,  have  their  election  to 
hold  such  principal  or  his  agent,  upon  whose  credit  they  relied  in  the 
first  instance,  but  they  are  not  entitled  to  hold  both. 

2.  Action  on  Contbact— Election  as  Defense— DEiEBiaNiNG  Issue  on  De- 

MXJBBEB. 

Where  the  answer  in  an  action  on  a  contract  pleaded  as  a  defense  tbat 
plaintiffs  had  elected  to  hold  defendant's  agent,  who  made  the  contract 
in  his  own  name  as  principal,  and  set  out  the  facts  relied  on  which  in 
law  constituted  such  election,  the  issue  may  be  determined  by  the  court 
on  a  demurrer  to  the  answer. 

8.  Sake— Election  as  Between  Principal  and  Agent— Acts  Constituting. 
Where  plaintiffs,  having  made  a  contract  with  one  known  to  be  acting 
as  agent  for  an  undisclosed  principal,  after  knowledge  of  the  identity  of 
the  principal  brought  two  actions  against  the  agent  on  the  contract,  in 
each  of  which  they  procured  attachments  and  garnished  persons  who  owed 
money  to  the  agent,  which  actions  are  still  pending,  in  the  absence  of  mis- 
take or  fraud  their  action  constituted  an  election  to  hold  the  agent,  which 
precludes  them  from  maintaining  an  action  against  the  principal 

4.  Same— Defenses— Election  of  Defendant. 

A  defendant  who  pleads  as  a  defense  to  an  action  on  a  contract  that 
plaintiff  has  released  him  from  liability  by  electing  to  proceed  against 
another  need  not  show  that  it  would  be  inequitable  to  permit  plaintiff 
to  recover,  as  would  be  required  on  a  defense  of  equitable  estoppel,  but  it 
is  sufficient  if  he  shows  that  plaintiff  had  the  right  of  election  and  has 
exercised  it 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Indiana. 

On  July  17,  1901,  plaintiffs  in  error  began  their  action  at  law  to  recover 
judgment  for  certain  moneys  claimed  to  have  been  advanced  by  them  for  de- 
fendant. An  answer  was  filed  to  which  a  demurrer  for  want  of  facts  was 
addressed.  On  the  overruling  of  the  demurrer  plaintiffs  declined  to  plead 
further,  and  the  court  entered  the  Judgment  to  reverse  which  tills  writ  of 
error  was  brought. 

The  complaint,  in  14  paragraphs,  and  the  answer,  in  1,  occupy  50  odd  pages 
of  printed  record.  A  comparison  of  these  pleadings  with  a  synopsis  thereof, 
presented  in  the  brief  of  one  of  the  parties  and  not  questioned  in  the  brief 
of  the  other,  leads  us  to  adopt  the  summary  as  complete  and  accurate. 

"The  complaint,  in  its  several  paragraphs,  in  one  form  or  another,  avers 
tlie  following  substantive  facts: 

"t'irst.  That  the  plaintiffs  wore  stockbrokers,  engaged  in  the  buying  and 
selling  of  stocks  on  the  New  York  Stock  Exchange. 

U  1.  See  Principal  and  Agent,  vol.  40,  Cent  Dig.  §  499. 
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"Second.  That  by  the  tisage,  rules,  and  customs  among  brokers  engaged  In 
the  buying  and  selling  of  stocks,  when  a  broker  has  sold  stocks  for  a  customer 
It  Is  the  duty  of  such  broker,  within  the  next  business  day  thereafter,  to 
dellrer  to  the  purchaser  a  certificate  of  the  stock  so  sold,  and  that  upon  such 
sale  it  becomes  the  duty  of  the  customer  for  whom  the  sale  was  made  to  de- 
liver the  certificate  of  stock  to  his  broker;  and,  if  the  customer  fails  so  to 
do,  then  it  is  the  duty  of  the  broker  to  borrow  such  stock  to  make  delivery 
for  his  customer,  in  which  borrowing  the  broker  may  be  compelled  to  pay 
borrowing  charges,  and  stands  bound  to  protect  the  lender  against  any  ad- 
vance in  the  price  until  the  stock  Is  returned;  and  that  in  all  cases  where 
the  customer  does  not  deliver  the  stock  to  his  broker  it  Is  the  customer's 
duty  to  deposit  with  the  broker  such  sum  or  sums  as  may  be  necessary  to 
save  the  broker  from  all  harm  or  loss. 

*Third.  That  on  the  7th  day  of  May,  1901,  the  defendant  directed  the  plain- 
tiffs to  sell  for  and  on  his  ac-count  one  hundred  shares  of  the  common  stock 
of  Northern  Pacific  at  $145  per  share,  and  that  the  plaintiffs  accepted  said 
order  and  executed  the  same  for  the  account  of  the  defendant. 

"Fourth.  That  the  defendant  did  not  deliver  said  stock  to  plaintiffs;  that 
the  plaintiffs  borrowed  such  stock,  and  were  compelled  to  pay  the  sum  of 
$100  as  borrowing  charges;  that  said  stock  was  borrowed  to  be  returned  on 
the  9th  of  May. 

"Fifth.  That  the  plaintiffs  reported  such  borrowing  to  the  defendant,  and 
that  he  ratified  their  conduct  in  that  behalf. 

"Sixth  That  on  the  9th  of  May,  1901,  the  price  of  said  stock  greatly  ad- 
vanced, up  to  the  sum  of  $1,000  per  share,  and  that  defendant,  knowing  such 
advance  in  price,  failed,  neglected,  and  refused  to  send  money  to  the  plain- 
tiffs for  their  protection,  and,  although  frequently  requested  so  to  do,  failed, 
neglected,  and  refused  to  deliver  the  stock  to  the  plaintiffs  or  to  give  them  an 
order  to  purchase  the  same  on  his  account,  or  to  deposit  with  them  moneys 
for  their  protection. 

"Seventh.  That  thereupon  the  plaintiffs,  In  order  to  protect  themselves 
from  further  loss,  were  obliged  to,  and  they  did,  under  and  according  to  the 
usages  and  customs  of  the  trade,  purchase  in  open  market  on  the  New  York 
Stock  Exchange  on  account  of  the  defendant  said  one  hundred  shares  of  stock 
at  and  for  the  price  of  $700  per  share,  thereby  making  a  loss  of  $55,500,  In 
addition  to  the  $100  borrowing  charges  paid  by  plaintiffs,  for  which  sums, 
together  with  the  further  sum  of  $2  paid  for  United  States  Internal  revenue 
stamps  and  their  commission  of  $25,  this  suit  was  brought. 

♦"To  this  complaint  the  defendant,  after  averring  that  all  and  singular  the 
fomrteen  paragraphs  of  complaint  referred  to  one  and  the  same  transaction, 
set  up  as  a  defense  that  the  plaintiffs*  claim  arose  out  of  the  following  facts, 
and  not  otherwise: 

•*Flrst.  That  on  and  prior  to  the  7th  of  May,  1901,  plaintiffs  were  stock- 
brokers, engaged  In  buying  and  selling  stocks  on  the  floor  of  the  New  York 
Stock  Exchange,  with  their  principal  office  in  the  city  of  Chicago. 

"Second.  That  on  and  prior  to  said  7th  of  May,  1901,  one  Newton  Todd 
was  a  stockbroker  In  the  city  of  Indianapolis,  engaged  in  buying  and  selling 
stocks  for  his  customers. 

''Third.  That  on  said  date  this  defendant  ordered  said  Newton  Todd,  as 
such  broker,  to  sell  for  him  one  hundred  shares  of  the  common  stock  of  the 
Northern  Pacific  Railway  Company  on  the  New  York  Stock  Exchange  for  the 
price  of  $145  per  share;  that  he  was  not  then  the  owner  of  such  shares,  but 
expected  and  Intended  thereafter  to  purchase  the  same  at  a  lower  price  in 
time  to  close  the  transaction,  'which  fact  was  well  known  to  said  Todd  and 
to  the  plaintiffs.* 

"Fourth.  That  such  sale  was  what  is  familiarly  known  among  stockbrokers 
as  a  short  sale,  which  is  executed  under  the  usages  and  customs  of  stock- 
brokers In  the  manner  following,  that  is  to  say:  If  the  broker  accepts  such 
an  order,  he  at  once  proceeds  to  execute  the  same  by  selling  the  amount  of 
stock  ordered  to  be  sold  on  the  floor  of  the  New  York  Stock  Exchange;  that 
by  the  established  rules,  customs,  and  usages  of  the  brokers  in  dealings  on 
paid  New  York  Stock  Exchange,  stocks  so  sold,  in  the  absence  of  an  express 
agreement  to  the  contrary,  must  be  delivered  on  or  before  the  hour  of  2:15 
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o'clock  on  the  next  succeeding  business  day;  that  after  the  broker  has  thns 
sold  said  stock  It  then  becomes  his  duty  to  borrow  the  number  of  shares  of 
the  stock  so  sold  for  the  benefit  of  his  customer,  and  to  deliver  the  same  to 
the  purchaser  under  such  sale ;  that  It  Is  the  further  duty  of  such  broker  to 
keep  such  stock  borrowed  until  such  time  as  the  customer  shall  see  fit  to 
purchase  and  furnish  such  broker  with  the  stock,  to  be  delivered  to  the  per- 
son from  whom  he  has  borrowed  the  same,  unless  such  broker  shall  find  It 
impossible  to  continue  the  borrowing  of  such  stock,  and  gives  his  customer 
notice  thereof;  but  such  duty  on  the  part  of  the  broker  is  always  conditioned 
upon  the  fact  that  the  customer  shall,  upon  reasonable  notice  and  demand, 
from  time  to  time  deposit  such  sum  or  sums  of  money  with  such  broker  as 
will  fully  protect  him  from  all  danger  of  loss  or  harm  by  reason  of  the  in- 
crease in  the  market  price  of  said  stocks  on  said  New  York  Stock  Exchange. 

"Fifth.  That  at  the  time  of  giving  such  order,  and  at  all  times  thereafter, 
the  defendant  had  in  the  hands  of  said  Todd  moneys  and  other  securities 
wliich  a  (forded  him  ample  protection  in  the  execution  of  such  order,  in  the 
borrowing  of  such  stocks,  and  in  carrying  them. 

''Sixth.  That  thereupon  said  Todd  accepted  said  order,  and  in  his  own 
name,  according  to  the  established  usage  and  customs  among  brokers,  ordt^iva 
the  plaintiffs  to  sell  said  one  hundred  sliares  of  stock  on  the  New  York  Stock 
B^change  at  $145  per  share,  he  not  then  owning  said  stock,  but  expecting 
to  buy  the  same  at  a  lower  price  in  time  to  close  the  transaction,  as  was 
well  known  to  the  plaintiffs. 

•'Seventh.  That  the  plaintiffs  accepted  said  order,  executed  the  same,  bor- 
rowed the  srtock,  and  paid  $100  borrowing  charges. 

"Eighth.  That  thereafter,  by  reason  of  the  rapid  advance  in  the  price  of  tlie 
stocks,  the  plaintiffs  were  required  to  advance  and  pay,  and  did  advance  and 
pay,  in  the  purchase  of  said  stock,  for  the  purpose  of  delivering  the  same 
to  the  person  from  whom  they  htid  borrowed  it.  the  sum  of  $55,500  over  and 
above  the  amount  received  by  them  on  such  short  sale,  and  the  further  sum 
of  |2  for  revenue  stamps,  and  that  for  their  services  they  were  entitled  to 
a  commission  of  $25. 

"Ninth.  That  it  is  the  -universal  rule,  custom,  and  usage  among  brokers 
dealing  with  each  other,  in  the  first  instance  to  look  to  the  other  broker  en- 
gaged in  the  transaction  for  the  performance  thereof  and  for  their  dam- 
ages in  event  of  nonperformance. 

"Tenth.  That  on  the  10th  day  of  May  Todd  informed  the  plaintiffc  that  he 
tiad  acted  as  broker  for  the  defendant  in  the  transaction. 

"Eleventh.  That  after  Todd  had  thus  informed  the  plaintiffs,  and  after  the 
plaintiffs  well  knew  that  Todd,  in  ordering  the  sale  of  such  stock,  was  acting 
as  agent  for  the  defendant: 

"(a)  Plaintiffs  brought  their  action  at  law  against  Todd  In  the  superior 
court  of  Cook  county,  in  the  state  of  Illinois,  for  the  identical  sums  of  money 
recovery  whereof  is  sought  in  this  action,  and  garnished  an  indebtedness  of 
$400  from  the  First  National  Bank  of  Chicago  to  said  Todd,  and  have  ever 
since  continued  In  the  prosecution  of  said  action,  and  yet  continue  to  prose- 
cute the  same;  and  that  the  writ  of  garnishment  issued  thereon  yet  remains 
in  full  force  and  effect,  and  by  reason  thereof  said  bank  is  prevented  and 
restrained  from  paying  said  moneys  to  said  Todd,  though  demanded  by  him. 

"(b)  That  thereafter,  on  the  ISth  day  of  May,  plainUffs  Instituted  another 
action  at  law  in  the  Supreme  Court  of  New  York  for  the  recovery  of  the 
same  identical  sums  of  money,  recovery  whereof  is  sought  in  this  action,  and 
on  said  date,  and  again  in  the  month  of  September  of  the  same  year,  caused 
writs  of  attaohuent  and  garnishment  to  issue  in  said  cause,  and  to  be  levied 
upon  an  indebtedness  of  C.  I.  Hudson  &  06.,  of  the  city  of  New  York,  to  said 
Todd,  for  the  sum  of  $3,100,  by  reason  of  which  said  0.  I.  Hudson  &  Co. 
were  enjoined  and  restrained  from  paying  the  same  to  said  Todd,  although 
payment  thereof  was  demandtnl,  and  they  would  have  paid  the  same  but  for 
the  issuing  and  service  of  said  writs,  and  the  plaintiffs  are  yet  prosecuting 
said  action. 

"(c)  That  on  the  10th  day  of  May,  after  said  Todd  had  informed  the  plain- 
tiffs that  he  was  but  broker  for  this  defendant  in  the  transaction,  'and  witli 
full  knowledge  of  said  fact,'  they  elected  to  apply,  and  did  apply,  on  accotuit 
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of  their  losses 'In  said  transaction,  the  sum  of  $5,734.74  then  In  their  hands, 
belonging  to  said  Newton  Todd,  and  they  have  ever  since  retained,  and  do 
jet  retain,  said  sum  from  said  Newton  Todd. 

"And  the  defendant  avers  that  by  their  conduct  in  the  premises  the  plain- 
tiffs elected  to  consider  said  order  to  sell  said  stoclc  as  the  order  of  said  Todd, 
nnd  not  of  the  defendant,  and  to  look  to  said  Todd  for  the  amount  of  their 
claims." 

Frederick  R.  Babcock,  for  plaintiffs  in  error. 
Charles  W.  Smith,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  Plaintiffs 
question  the  adequacy  of  the  allegations  of  their  knowledge  of  defend- 
ant's principalship  before  they  took  steps  against  Todd ;  but  we  think 
the  answer  avers  their  knowledge  with  sufficient  certainty. 

What  were  plaintiffs'  rights  when  on  May  loth,  after  having  exe- 
cuted Todd's  order  of  May  7th  and  incurred  the  loss  by  reason  thereof, 
they  learned  that  defendant  was  principal  ? 

If  a  merchant  parts  with  his  goods  to  one  whom  he  knows  to  be  an 
agent,  fails  to  require  a  disclosure  of  the  principal,  and  charges  the 
account  to  the  agent,  ordinarily  the  question  might  be  raised  whether 
the  merchant  has  not  deliberately  chosen  the  agent  for  his  debtor,  and 
thereby  precluded  himself  from  afterwards  pursuing  the  principal. 
Patapsco  Iqs.  Co.  v.  Smith,  6  Har.  &  J.  (Md.)  166,  14  Am.  Dec.  268 ; 
Ins.  Co.  of  Pa.  v.  Smith,  3  Whart.  520.  But  the  ninth  averment  of 
the  answer,  to  the  effect  that,  though  plaintiffs  knew  Todd  was  acting 
as  an  agent  for  an  undisclosed  principal,  the  custom  of  the  trade  au- 
thorized them  to  look  to  him  in  the  first  instance,  prevents  defendant 
from  claiming  that  the  suggested  question  is  available  here,  and  leaves 
plaintiflfs  in  a  position  as  advantageous  as  that  of  a  merchant  who  sells 
on  credit  in  the  belief  that  the  purchaser  is  acting  for  himself. 

Plaintiffs'  contention  is  that  such  a  seller^  on  discovering  the  princi- 
pal, is  never  required  to  elect  whom  he  will  consider  his  debtor ;  that 
he  has  concurrent  rights  of  action  against  both;  and  that  nothing 
short  of  a  satisfaction  by  one,  or  at  least  a  judgment  against  one  (ac- 
cording to  English  cases,  which  seem  to  be  based  on  the  English 
rulings  that  a  judgment  against  one  joint  tort  feasor  is  a  satisfaction 
as  to  all),  will  exhaust  his  right  to  pursue  the  other.  In  support  of  this 
proposition,  and  of  collateral  arguments,  plaintiffs  adduce  many  cases. ^ 

C)n  the  other  hand,  defendant  insists  that  such  a  seller,  on  discover- 
ing the  principal,  may  take  a  reasonable  time  to  investigate  and  com- 
pare the  standings  of  principal  and  agent,  and  thereupon  must  choose 
whom  he  will  hold  as  his  debtor  and  abandon  his  right  to  choose  the 

1  The  following  are  most  strongly  relied  on :  Youghiogheny  Iron  Co.  v. 
Smith,  66  Pa.  340 :  Conro  v.  Port  "Henry  Iron  Co.,  12  Barb.  53 ;  Beymer  v. 
Bonsall,  79  Pa.  298:  Maple  v.  Rid.  Co.,  40  Ohio  St.  313,  48  Am.  Rep.  685; 
Cobb  V.  Knapp,  71  N.  Y.  348,  27  Am.  Rep.  51:  Knapp  v.  Simon,  96  N.  Y.  2H4; 
American  Trading  Co.  v.  Thomas  Wilson's  Sons  &  Co.  (Sup.)  74  N.  Y.  Supp. 
718;  McLean  v.  Sexton  (Sup.)  60  N.  Y.  Supp.  871;  Irving  v.  Watson,  L.  R., 
5  Q.  B.  D.  414;  Barker  y.  Garvey,  83  111.  184;  Mattlage  v.  Poole,  15  Hun, 
556;  Baltimore,  etc.,  Tel.  Co.  v.  Interstate  Tel.  Co.,  54  Fed.  50,  4  0.  a  A. 
184 ;  First  National  Bank  y.  Wallis,  84  Hun,  376,  82  N.  Y.  Supp.  382. 
62  C.C.A.— 25 
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Other;  and  that  he  cannot  hold  both.  And  defendant  cites  numerous 
authorities  as  a  basis  for  his  argument' 

If  Todd,  when  placing  the  order  with  plaintiffs,  had  informed  them 
that  he  was  simply  acting  as  agent  for  defendant,  plaintiffs  could  have 
accepted  the  order  as  defendant's,  and  Todd  would  have  incurred  no 
liability ;  or  they  could  have  refused  to  take  defendant  as  their  debtor, 
and  have  informed  Todd  that  they  would  look  to  him,  and,  if  Todd 
had  made  no  objection,  he  would  have  been  bound  and  defendant  not ; 
but,  in  dealing  with  the  agent  of  a  disclosed  principal,  they  could  not 
have  held  both  without  an  agreement  to  that  effect.  It  is  true  that 
plaintiffs  could  have  declined  to  take  the  order  except  on  the  joint  and 
several  contract  of  Todd  and  defendant;  but  there  is  no  pretense  of 
such  a  contract,  for  the  averment  of  the  complaint  is  that  they  accepted 
and  acted  on  defendant's  order;  and  the  bare  transaction  of  a  mer- 
chant's selling  to  the  agent  of  a  known  principal  does  not  establish  a 
joint  and  several,  or  several  liability  of  agent  and  principal,  but  evi- 
dences only  one  contract,  one  liability,  one  credit,  one  debtor,  whose 
identity  is  determined  by  the  seller's  election,  which  he  must  make  ^t 
the  time. 

Respecting  election,  what  difference  in  reason  does  it  make  whether 
the  seller  ascertains  the  identity  of  the  principal  before  he  delivers  the 
goods  and  extends  the  credit,  or  after  delivery  but  before  he  seeks  to 
exact  payment?  In  the  first  case,  we  understand  plaintiffs  to  agree 
that  the  seller  must  elect.  In  the  second,  the  seller  manifestly  has 
passed  on  the  credit  of  but  a  single  person.  If,  before  payment,  he 
finds  out  who  the  principal  is,  it  is  just  that  he  should  be  able  to  hold 
the  agent,  for  the  agent  offered  his  own  credit  and  it  was  accepted. 
It  is  also  just  that  the  seller  should  be  permitted  to  abandon  the  right 
that  he  had  in  the  first  instance  to  pursue  the  agent,. and  to  hold  the 
principal,  for  the  contract  of  purchase  was  in  reality  the  principal's. 
VVhen,  after  delivery,  but  before  seeking  to  exact  payment,  the  seller 
learns  the  identity  of  the  principal,  he  has  an  opportunity  for  investi- 
gating and  comparing  the  standings  of  agent  and  principal,  just  as 
he  would  have  had  if  he  had  known  the  principal  before  delivery.  We 
apprehend  no  rule  of  law  that  warrants  the  conclusion  that  the  seller 
must  elect  in  the  one  case  and  not  in  the  other.'  We  perceive  no  solid 
reason  why  the  law,  in  behalf  of  the  seller,  who  in  both  cases  has  really 
contemplated  and  contracted   for  a  single  credit  only,  should  in  the 

tTuthin  V.  Wnson.  90  N.  Y.  423;  Ranger  v.  Thalmann  (Sup.)  72  N.  T. 
Siipp.  451;  Cook  on  Corporations  (4th  Ed.)  §  454;  Paley  on  Agency,  pp.  240» 
247;  Paterson  v.  Gandastniui,  15  Kast,  02;  Addison  v.  Gandasequi,  4  Taun- 
ton, 573:  Thomas  v.  Davenport,  9  B.  &  C.  78;  Ford  v.  Williams,  21  How. 
287.  16  L,  Ed.  30;  Insurance  Co.  of  Pennsylvania  v.  Smith,  3  Whart  520; 
Patapsco  Insurance  Co.  v.  Smith  et  al.,  6  Har.  &  J.  (Md.)  166,  14  Am.  Dec. 
208;  French  v.  Price,  24  Pick.  13;  Raympnd  et  al.  v.  Proprietors  of  Crown 
&  Eagle  Mills,  2  Mete.  319;  Paige  v.  Stone  et  al.,  10  Mete.  160,  43  Am.  Dec. 
420;  Silver  et  al.  v.  Jordan  et  al.,  130  Mass.  319;  Meeker  v.  Claghom,  44  N. 
Y.  349;  Perth  Amboy  Man.  Co.  v.  Oondit  et  al.,  21  N.  J.  Law,  651>:  Borcher- 
ling  V.  Katz,  37  N.  J.  Eq.  150;  Elliott  v.  Bodine,  59  N.  J.  Law.  507,  36  Atl. 
ICKJS;  Fowler,  Extr.,  v.  Bowery  Sat.  Bank,  113  N.  Y.  450,  21  N.  E.  172,  4  L. 
R.  A.  145,  10  Am.  St.  Rep.  479;  McLean  y.  Flcke  et  al.  ffowa)  02  N.  W.  753; 
Mechem  on  Agency,  §§  605-098. 
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one  case  more  than  the  other  create  a  contract  under  which  the  agent 
and  principal  stand  as  joint  and  several,  or  several,  obligors.  The  de- 
cision in  Beymer  v.  Bonsall,  79  Pa,  298,  and  expressions  in  some  other 
cases,  to  the  effect  that  one  who  sells  to  the  agent  of  an  undisclosed 
principal  may,  on  discovery  of  the  principal,  pursue  either  or  both  until 
he  has  obtained  satisfaction  (as  though  they  were  joint  tort  feasors),  do 
not  meet  our  approval. 

Objection  is  made  to  the  answer  on  the  ground  that  the  issue  of 
election  or  no  election  is  one  that  must  be  determined  by  the  jury  from 
the  evidence  and  the  instructions  of  the  court.  If  it  were  permissible 
for  a  defendant  to  tender  the  issue  by  the  naked  averment  that  plaintiff 
elected  to  hold  the  contract  as  the  agent^s,  and  if,  under  such  an  answer, 
the  uncontradicted  evidence  established  acts  of  the  plaintiff  from  which 
but  one  conclusion  could  legally  be  deduced,  then  the  court  would  have 
the  right  to  direct  the  verdict ;  and,  if  the  same  acts  be  set  forth  in  an 
answer  and  confessed,  we  think  the  court  may  likewise  draw  the  con- 
clusiou.* 

Do  plaintiffs'  acts  constitute  an  election  ?  In  two  instances  plaintiffs 
procured  conditional  executions  in  advance  on  their  solemn  declaration 
to  the  courts  that  the  broken  contract  was  Todd's — ^not  Todd's  and 
the  defendant's,  but  Todd's.  In  another  instance  plaintiffs  acted  as 
court  and  sheriff,  and  turned  Todd's  money  into  their  own  till.  Now 
they  declare  with  equal  solemnity  that  the  same  broken  contract  was 
defendant's — not  defendant's  and  Todd's,  but  defendant's.  We  do  not 
mean  to  assert  that  the  mere  bringing  of  an  action  against  Todd  would 
be  inconsistent  with  their  proceeding  later  against  defendant.  If  the 
action  were  begun  before  they  learned  of  defendant's  principalship, 
certainly  they  should  be  permitted  to  dismiss,  and  sue  defendant.  And 
if  they  proceeded  against  Todd  by  reason  of  mistake  or  fraud  or  the 
like,  they  might  seek  relief  from  their  act,  give  up  the  chase  they  had 
entered  upon,  and  return  to  the  cross-roads.  But  here,  under  no  mis- 
apprehension of  comparative  standings,  but  with  full  knowledge  of  the 
whole  truth  of  the  situation,  plaintiffs  not  merely  seized  Todd's  money 
on  the  basis  that  the  contract  was  his,  but  they  insist  upon  their  right 
to  retain  it,  and  to  say  that  the  contract  is  Todd's,  throughout  the  time 
in  which  they  assert  that  the  contract  is  defendant's.  To  our  minds 
but  one  interpretation  can  be  given  to  this  conduct. 

Plaintiffs  urge  that,  inasmuch  as  the  answer  fails  to  aver  that  de- 
fendant settled  with  Todd  before  they  sued  defendant,  it  would  be  no 
hardship  to  require  defendant  to  pay  them.  It  seems  to  us  that  plain- 
tiffs are  confusing  election  with  equitable  estoppel.  Election,  whether 
of  remedies  or  of  defendants,*  has  no  regard  to  the  situation  of  the  de- 
fendant, but  is  founded  on  a  public  policy  that  forbids  a  plaintiff  to 

»  See  Emery's  Sons  v.  Traders'  Bank  (Ky.)  6  S.  W.  682 ;  Curtis  v.  WllHam- 
son.  L.  R.  10  Q.  B.  57;  Sessions  v.  Block,  40  Mo.  App.  569;  Kingsley  v.  Davis, 
104  Mass.  178;  Baoman  v.  Jaffray  (Tex.  av.  App.)  26  S.  W.  260:  Booth  v. 
Barron  (Sup.)  51  N.  Y.  Supp.  391;  Stuart  v.  Hayden,  72  Fed.  402,  18  O.  C. 
A.  618;   Silver  v.  Jordan,  136  Mass.  319. 

*  Fowler  v.  Bowery  Savings  Bank,  113  N.  Y.  450,  21  N.  B.  172.  4  L.  R.  A. 
145,  10  Am.  St.  Rep.  479;  McLean  v.  Flcke  (Iowa)  62  N.  W.  753;  Beach  v. 
Ficke,  Id.;  Terry  v.  Munger  (Sup.)  2  N.  Y.  Supp.  348, 
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trifle  with  the  courts.  Equitable  estoppel,  on  the  other  hand,  g^ows  out 
of  a  consideration  of  the  defendant's  state.  They  are  distinct  defenses, 
and  he  who  pleads  election  need  not  show  that  it  would  be  inequitable 
to  permit  the  plaintiff  to  recover;  it  is  enough  if  he  shows  that  the 
plaintiff,  having  by  law  the  right  to  take  either  of  two  courses,  has 
taken  and  holds  to  the  one  that  leads  away  from  him. 
The  judgment  is  affirmed. 


a27  Fed.  6G2.) 

HAMPTON  V.  NORFOLK  &  W.  RT.  CO. 

FIDELITY  INS.,  TRUST  &  SAFE  DEPOSIT  CO.  et  al.  v.  NORFOLK 
&  W.  R.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  2,  1904.) 

No.  47a 

L  Railroads— FoBECLosuBE  Suit— Pbefebential  Debts. 

A  judgment  obtained  against  a  railroad  company,  after  Its  property 
has  been  placed  In  the  hands  of  receivers  in  a  suit  to  foreclose  a  mortgage 
thereon,  for  a  tort  committed  prior  to  the  receivership,  is  not  entitled  to 
priority  of  payment  over  the  mortgage  debt  from  the  earnings  of  the  re- 
ceivership. 

2.  Same— NoBTH  Cabolina  Statute— Judokents  fob  Tobts. 

Code  N.  C.  fi  1255.  which  provides  that  the  giving  of  a  mortgage  by  a 
coriK)ration  shall  not  exempt  its  property  or  earnings  from  execution  for 
the  satisfaction  of  a  judgment  rendered  by  a  court  of  the  state  against 
the  cor|)oration  for  a  tort  does  not  apply  to  a  judgment  against  a  lessee 
of  a  railroad  so  as  to  render  it  a  lien  on  the  property  superior  to  a  mort- 
gage given  by  the  lessor  prior  to  the  lease,  nor  does  it  give  the  judgment 
creditor  any  right  to  payment  from  earnings  of  the  road  while  In  the 
hands  of  receivers  appointed  In  a  suit  to  foreclose  the  mortgage,  where 
all  rights  and  interests  of  the  lessee  In  the  property  and  earnings  were 
extinguished  by  such  appointment  and  the  subsequent  sale  of  the  property 
in  the  proceedings  for  less  than  the  mortgage  debt 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Greensboro. 
For  opinion  below,  see  114  Fed.  389. 

J.  E.  Alexander  and  J.  S.  Grogan  (Lindsay  Patterson,  on  the  brief), 
for  appellant. 

J.  C.  Buxton  (Joseph  I.  Doran  and  Theodore  W.  Reath,  on  the 
briefs),  for  appellee. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY,  District  Judge. 

BRAWLEY,  District  Judge.  Gideon  D.  Hampton  filed  his  peti- 
tion in  the  cause  above  entitled  January  9,  1902,  asking  for  the  pay- 
ment of  a  judgment  theretofore  recovered  against  the  Norfolk  & 
Western  Railroad  Company.  The  record  shows  that  the  petitioner 
commenced  a  suit  in  the  superior  court  of  Fors}^he  county,  N.  C, 
^larch  4,  1895,  against  the  Norfolk  &  Western  Railroad  Company  for 
personal  injuries,  and  recovered  a  judgment  in  the  sum  of  $1,000  and 
costs  February  22,  1897,  which  judgment  was  subsequently  affirmed 
by  the  Supreme  Court  of  North  Carolina,  and  it  appears  that  the 
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injury  for  which  he  sought  compensation  was  received  from  his  fall- 
ing into  a  cut,  December  21,  1894,  on  the  line  of  the  Roanoke  & 
Southern  Railway  Company,  in  the  town  of  Winston  Salem,  which 
was  alleged  to  have  been  carelessly  and  negligently  permitted  to  re- 
main open  without  a  railing.  The  Roanoke  &  Southern  Railway 
Company  was  then  operated  by  the  Norfolk  &  Western  Railroad 
Company  under  a  lease  for  999  years,  and  the  suit  was  brought  against 
the  last-named  company.  The  main  line  of  this  company  lies  in  the 
state  of  Virginia,  and  upon  the  bill  and  answer  in  the  United  States 
Circuit  Court  for  the  Eastern  District  of  Virginia,  in  the  cause  above 
entitled,  F.  J.  Kimball  and  Henry  Fink  were,  on  February  6,  1895, 
appointed  receivers  of  said  company,  and  on  the  same  day  the  same 
parties  were  appointed  auxiHary  receivers  in  the  Western  District  of 
North  Carolina.  No  order  was  ever  taken  making  the  receivers  par- 
ties to  the  suit  of  Hampton  in  the  state  court  of  North  Carolina,  but 
the  same  was  prosecuted  to  judgment  against  the  Norfolk  &  West- 
em  Railroad  Company,  the  attorneys  for  which  company  had  become 
the  attorneys  for  the  receivers.  On  May  9,  1895,  ^^^  receivers  above 
named  reported  to  the  court  that  the  result  of  the  operations  of  the 
Roanoke  &  Southern  Railway  for  the  three  preceding  years  showed 
that  the  net  earnings  were  insufficient  to  meet  the  annual  interest  lia- 
bility of  the  bonds  of  that  company,  which  were  secured  by  a  mort- 
gage to  the  Mercantile  Trust  Company,  of  date  March  16,  1892,  and 
said  receivers  were,  by  order  of  court,  directed  to  notify  the  lessor 
company  and  the  trustee  of  their  inability  to  pay  the  interest  upon 
the  bonds  secured  by  said  mortgage,  or  to  comply  with  any  of  the 
obligations  on  the  part  of  the  lessee  under  the  lease.  Subsequently 
the  trustee  under  that  mortgage  filed  its  bill  for  foreclosure,  and  the 
Roanoke  &  Southern  Railroad  Company  was  sold.  The  record  in 
that  proceeding  is  not  before  us,  but  it  is  stated  in  the  brief  of  counsel 
for  appellee,  and  does  not  seem  to  be  disputed,  that  at  such  sale  there 
was  a  large  deficiency  due  upon  the  bonds  secured  by  the  deed  of 
trust.  The  purchaser  at  the  sale  was  the  Norfolk,  Roanoke  &  South- 
ern Railway  Company,  which  company  subsequently  conveyed  to  the 
Norfolk  &  Western  Railway  Company,  a  corporation  which  was  or- 
ganized after  the  sale  of  the  Norfolk  &  Western  Railroad  Company 
in  the  proceedings  above  entitled.  In  the  order  of  sale  in  the  case  of 
the  Mercantile  Trust  &  Deposit  Company  of  Baltimore  against  the 
Roanoke  &  Southern  Railway  Company  and  the  Norfolk  &  Western 
Railroad  Company,  its  lessee,  there  was  this  provision : 

"The  purchaser  shall*  as  part  consideration  of  the  railroad  property  and 
franchises  purchased,  talce  the  same  and  receive  the  deed  therefor  upon  the  ex- 
press condition  that  to  the  extent  that  the  assets  or  the  proceeds  of  assets 
in  the  receivers*  hands,  not  subject  to  any  other  lieu  or  charge,  shall  be  in- 
sufficient, fluch  purchaser,  his  successors  or  assigns,  shall  pay,  satisfy,  and  dis- 
charge: (a)  Any  unpaid  compensation  which  shall  be  allowed  by  the  court  to 
.  the  receivers ;  (b)  any  indebtedness  and  obligations  or  liabilities  which  shall 
have  been  contracted  or  incurred  by  the  receivers  before  delivery  of  possession 
of  the  property  sold  in  the  management,  operation,  use,  or  preservation  thereof ; 
and  (c)  also  all  unpaid  indebtedness  or  liability  contracted  or  incurred  by  the 
defendants,  or  either  of  them,  in  the  operation  of  said  railroad  and  property 
sold,  which  is  prior  in  lien  or  superior  in  equity  to  said  mortgage,  except  such 
as  ihall  be  paid  or  satisfied  by  the  receivers,  upon  the  court  judging  the  same 
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to  be  prior  In  lien  or  superior  in  equity  to  said  mortgage,  and  directing  pay- 
ment thereof." 

On  July  31,  1897,  the  petitioner  filed  a  petition  asking  that  he  be 
permitted  to  issue  an  execution  against  the  property,  franchises,  and 
effects  of  the  Norfolk  &  Western  Railway  Company,  the  purchaser. 
This  intervention  was  dismissed  October  29,  1898.  In  the  opinion  in 
that  case,  reported  in  90  Fed.  176,  the  Circuit  Judge  says : 

"The  question  in  this  case  is  this :  Is  this  judgment  held  by  the  intervener 
a  liability  incurred  in  the  operation  of  the  railroad  and  property  sold,  which 
is  prior  in  lien  and  superior  in  equity  to  said  mortgage?  There  can  be  no 
doubt  that  if  the  suit  of  Hampton  had  been  brought  against  the  Roanoke  & 
Southern  Railway  Company,  the  mortgagor,  and  the  judgment  had  been  ob- 
tained and  entered  against  that  corporation  under  section  1255  of  the*  Ck)de  of 
North  Carolina,  the  judgment  would  liave  been  preferred  to  the  mortgage  debt 
♦  ♦  ♦  But  the  judgment  was  obtained  in  a  suit  against  the  lessee  of  the 
Roanoke  &  Southern  Railway  Company,  in  which  suit  it  was  not  a  party  on 
the  record.  The  rule  is  well  established  in  North  Carolina  that  the  lessor  of  a 
railroad  is  responsible  for  the  negligent  acts  of  his  lessee  in  operating  a  rail- 
road. The  sovereign  power  has  clothed  the  lessor  with  certain  franchises  and 
privileges.  These  involve  responsibility  to  the  sovereign  for  their  proper 
exercise,  and  this  responsibility  can  neither  be  evaded  nor  lost  by  shifting  its 
exercise  on  another  by  lease  or  otherwise,  and,  if  the  Roanoke  &  Southern  Rail- 
way Company  had  been  the  defendant  or  one  of  the  defendants  in  the  suit, 
it  could  have  been  held  responsible.  Does  the  judgment  against  the  lessee 
operate  also  against  the  lessor  and  create  a  liability?  The  case  of  Logan  v. 
Railway  Company  [116  N.  C.  940,  21  S.  E.  959],  and  all  the  other  cases  in  tills 
line,  proceed  ui>ou  the  idea  that  the  lessee  is  the  agent  of  the  lessor  in  dis- 
charging its  duties  to  the  public,  and  that  so  the  principal  is  responsible  for 
the  acts  of  its  agent ;  but  it  can  scarcely  be  contended  that  a  judgment  against 
the  agent  alone  can  be  enforced  as  a  judgment  against  the  principal.  It  may 
afford  conclusive  evidenoe  in  a  suit  against  the  principal,  may  without  doubt 
lead  to  a  judgment  against  him,  but  it  cannot  in  itself  operate  as  a  judgment 
against  him,  nor  would  it  sustain  an  execution  against  his  property.  Section 
1255  of  the  Code  of  North  Carolina  is  in  these  words:  'Mortgages  of  incor- 
porate companies  upon  their  property  or  earnings  whether  in  bonds  or  other- 
wise hereafter  issued  shall  not  have  power  to  exempt  the  property  or  earnings 
of  such  incorporations  from  execution  for  the  satisfaction  of  any  judgment  ob- 
taine<l  in  the  courts  of  the  state  against  such  incorporation  for  labour  per- 
formed, or  for  materials  furnished  such  incorporation,  nor  for  torts  committed 
by  such  incorporation,  its  agents  or  employees,  whereby  any  person  is  killed 
or  any  person  or  property  injured,  any  clause  or  clauses  in  such  mortgage  to 
the  contrary  notwithstanding.'  The  protection  afforded  by  this  section  is  to  an 
execution  for  the  satisfaction  of  any  judgment  obtained  in  the  courts  of  the 
state  against  such  incorporation,  that  is  to  say,  the  incorporation  which  has 
made  a  mortgage  upon  its  property  or  earnings,  whether  in  t>onds  or  otherwise. 
This  is  a  statutory  remedy,  and  must  be  strictly  followed.  It  is  in  derogation 
of  the  common  law.  Its  purpose  is  to  displace  a  vested  lien,  and  either  to  an- 
nul or  greatly  vary  the  terms  of  the  mortgage  contract.  It  must  therefore  be 
strictly  construed.  In  enforcing  it,  courts  cannot  add  to  the  words  of  the 
statute  and  make  them  apply  not  only  to  executions  upon  judgments  obtained 
against  the  mortgagor  corporation,  but  also  to  judgments  obtained  against  its 
othcers  and  agents.  So,  were  the  object  of  this  intervention  to  obtain  payment 
out  of  the  proceeds  of  sale  of  the  Roanoke  &  Southern  Railway  Company,  the 
judgment  is  not  within  the  protected  class." 

Authorities  are  cited  in  the  opinion  to  sustain  the  views  above  pre- 
sented, and  there  was  no  appeal  from  the  judgment  dismissing  the 
petition. 

Inasmuch  as,  by  the  terms  of  sale  of  the  Roanoke  &  Southern  Rail- 
way Company,  the  purchaser  became  liable  to  pay  all  indebtedness  or 
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liability  contracted  by  said  company  or  by  the  Norfolk  &  Western 
Railroad  Company,  its  lessee,  which  was  prior  in  lien  or  superior  in 
equity  to  said  mortgage,  the  decree  dismissing  the  petition  of  the  in- 
tervener decided  that  his  judgment  was  inferior  in  lien  to  the  mort- 
gage securing  the  bonds,  and  that  the  purchaser  at  such  sale  took 
the  property  free  of  such  lien.  The  appeal  in  this  case  does  not  im- 
peach the  correctness  of  that  judgment.  Having  been  entered  Octo- 
ber 29,  1898,  and  there  being  no  appeal  from  it,  it  settled  the  question 
that  the  intervener  had  no  lien  superior  to  the  mortgage  upon  any 
of  the  property  of  the  Roanoke  &  Southern  Railway  Company,  and, 
as  the  leasehold  interest  of  the  Norfolk  &  Western  Railroad  Com- 
pany had  been  extinguished  by  the  sale,  there  was  nothing  left  in  it 
upon  which  the  lien  could  operate.  The  intervention  of  January  9, 
1902,  seeks  to  subject  to  the  payment  of  this  judgment  any  funds 
which  came  into  the  hands  of  the  receivers  of  the  Norfolk  &  Western 
Railroad  Company  in  the  main  case.  The  intervener's  claim  arose 
prior  to  the  appointment  of  the  receivers,  and  therefore  does  not  fall 
within  that  class  of  cases  wherein  courts  direct  payment  for  personal 
injuries  as  part  of  the  running  expenses  of  the  railroad  in  their  charge. 
Nor  does  it  fall  within  the  principle  of  those  cases  wherein,  current 
earnings  being  used  for  the  benefit  of  mortgage  creditors  before  cur- 
rent expenses  are  pa;d,  the  mortgage  security  is  chargeable  in  equity 
with  the  restoration  of  the  fund  which  has  been  thus  improperly  ap- 
plied to  their  use.  His  right  to  a  lien,  if  it  exists  at  all,  must  depend 
upon  section  1255  of  the  Code  of  North  Carolina.  The  judgment 
upon  which  the  intervention  rests  is  not  against  the  receivers,  but 
against  the  corporation  for  a  tort  committed  prior  to  the  receivership. 
There  is  a  line  of  cases  begmning  with  Fosdick  v.  Schall,  99  U.  S. 
235,  25  L.  Ed.  339,  wherein  certain  claims  for  supplies  necessary  to 
keep  the  railroad  company  a  going  concern,  furnished  within  a  limited 
period  before  the  receivership,  have  been  allowed  priority,  but  we 
find  no  case  wherein  this  extraordinary  preference  has  been  allowed  to 
a  judgment  on  a  tort  of  the  corporation  committed  before  the  re- 
ceivership. It  is  unnecessary,  therefore,  to  review  these  cases  or  to 
consider  the  principles  upon  which  they  rest.  It  follows  that  unless 
the  intervener  has  a  lien  by  virtue  of  section  1255,  above  cited,  he  is 
in  no  better  plight  than  any  other  unsecured  creditor  of  the  Norfolk 
&  Western  Railroad  Company.  The  learned  counsel  for  the  inter- 
vener, on  page  3  of  their  supplemental  brief,  say,  "We  do  not  ask 
for  any  relief  against  the  Roanoke  &  Southern  Railway  Company." 
It  was  precisely  this  company,  as  was  clearly  pointed  out  in  the  opin- 
ion and  judgment  of  October  29,  1898,  that  was  within  the  purview  of 
section  1255,  and,  if  his  judgment  had  been  obtained  against  it,  such 
judgment  would  have  had  priority  over  any  mortgage  indebtedness. 
In  abandoning  any  claim  against  it,  it  seems  to  us  that  he  has  lost 
all  claim  to  priority  by  virtue  of  this  section.  The  receivers  made 
their  final  report  and  were  discharged  May  21,  1898,  more  than  three 
years  before  this  petition  was  filed ;  but  it  is  contended  that  they  had 
assets  in  their  hands  upon  which  this  judgment  was  a  lien,  and  that 
this  discharge  is  no  bar.  It  is  impossible  for  us  to  say,  with  the  rec- 
ord before  us,  what  assets  came  into  the  hands  of  the  receivers.    The 
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finding  of  the  court  below  upon  this  point  is  that  at  the  date  when  this 
judgment  was  obtained,  February  22,  1897 — 

"The  lease  of  the  Norfolk  &  Western  Railroad  Ompany  had  been  displaced 
by  the  proceedings  for  the  foreclosure  of  a  mortgage  prior  to  the  lease,  and 
that  on  the  day  the  judgment  was  entered  the  whole  property  of  the  Roanoke 
&  Southern  Railway  Company  had  for  nearly  six  months  been  conveyed  to 
another  wholly  distinct  corporation,  In  whose  property  and  earnings  at  the 
date  of  the  Judgment  the  Norfolk  &  Western  Railroad  Company  had  no  in- 
terest whatever.  There  was  therefore  no  property  upon  which  tliis  section 
of  the  Code  could  operate,  over  which  the  Norfolk  &  Western  Railroad  Com- 
pany had  given  a  mortgage,  or  in  whose  earnings  it  shared,  and  nothing 
which  could  be  taken  in  execution.  The  record  does  not  disclose  any  other 
property  of  the  Norfolk  &  Western  Railroad  in  North  Carolina  covered  by 
mortgage  to  which  section  1255  of  the  Code  of  North  Carolina  might  apply. 
The  only  other  property  in  North  Oarolina  in  which  the  Norfolk  &  Western 
Railroad  Company  had  an  interest— the  Durham  Division— like  the  Roanoke 
&  Southern,  was  held  under  a  lease  from  the  Lynchburg  &  Durham  Railroad 
Company  to  the  Norfolk  &  W^estern  Railroad  Company  subsequent  to  and 
subordinate  to  a  mortgage  of  the  lessor  company.  This  mortgage  was  fore- 
closed in  1896,  so  at  the  entry  of  this  judgment  the  Norfolk  &  Western  Rail- 
road Company  had  lost  all  estate  and  interest  in  the  Durham  Division  and 
its  earnings.*' 

Here  is  a  distinct  finding  of  fact  which  is  binding  upon  this  court, 
unless  it  is  shown  clearly  to  be  erroneous.  The  record  is  confessedly 
incomplete;  but,  so  far  as  it  goes,  it  sustains  the  conclusion  of  the 
judge  below,  and  the  case  is  before  us  upon  an  admission  that  the 
intervener  has  no  claim  against  the  Roanoke  &  Southern  Railway 
Company  upon  which  he  was  entitled  primarily  to  his  lien  under  the 
statute  of  North  Carolina,  and  upon  a  finding  of  fact  that  the  Norfolk 
&  Western  Railroad  Company  had  no  other  property  in  North  Caro- 
lina covered  by  mortgage  to  which  section  1255  of  the  Code  of  that 
state  can  apply. 

The  case  of  Ex  parte  Hudson  (C.  C.)  61  Fed.  369.  is  cited  as  "prac- 
tically on  all  fours  with  the  case  at  bar,"  and  as  decisive  of  this  case. 
In  Hudson's  case,  which  is  also  reported  in  68  Fed.  758,  15  C.  C.  A. 
651,  the  judgment  was  against  the  railroad  company  which  had  exe- 
cuted the  mortgage.  The  tort  complained  of  was  committed  about 
six  months  before  the  mortgage  was  recorded,  and  it  was  rightly  held 
that  the  judgment  was  prior  to  the  mortgage.  In  this  case  there  is 
no  judgment  against  the  Roanoke  &  Southern  Railway  Company, 
the  corporation  which  executed  the  mortgage,  and,  as  was  pointed 
out  in  the  opinion  dismissing  the  first  intervention,  already  cited,  if 
the  judgment  had  been  against  the  company  it  would  have  been  en- 
titled to  priority,  and  priority  was  refused  for  that  very  reason. 
Bouknight's  Case,  70  Fed.  442,  17  C.  C.  A.  181,  30  L.  R.  A.  823,  and 
the  other  cases  cited  in  the  same  connection,  are  clearly  distinguishable 
from  the  case  at  bar,  for  the  same  and  other  reasons.  The  distinction 
is  vital.  Section  1255  of  the  Code  of  North  Carolina,  and  like  pro- 
visions in  other  state  statutes,  are  in  terms  intended  in  aid  of  those 
persons  who  have  obtained  judgments  against  the  corporations  which 
execute  the  mortgage,  and  this  intervener  has  no  such  judgment 

The  judgment  of  the  court  below  is  affirmed. 
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(127  Ped.  eer.) 

aTT  OP  CLEVELAND  et  al.  v.  UNITED  STATES  ex  rel.  CUNNINGHAM. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  11,  1904.) 

No.  1,200. 

1.  Mandahtjb— Pbocedubb  in  Federal  Coubts. 

Maudamus  proceedings  in  a  federal  court  to  enforce  payment  of  a  Judg- 
ment against  a  municipality  are  strictly  legal  in  their  nature,  and  should 
be  conducted  in  conformity  to  the  common-law  practice.  If  the  relator 
regards  the  return  as  insufficient  in  law  he  should  demur,  or  join  issue 
upon  it  if  deemed  untrue  in  its  allegations  of  fact,  and  it  is  improper  prac- 
tice to  refer  a  return  and  exceptions  thereto  to  a  master  as  in  equity  to 
hear  evidence  and  report  thereon,  any  order  based  on  such  report  being  re- 
viewable in  the  appellate  court  only  by  writ  of  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

Robert  Pritchard  and  J.  B.  Sizer,  for  plaintiffs  in  error. 
Brown  &  Spurlock,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  is  the  third  time  in  which  the 
controversy  in  this  case  has,  in  one  form  or  another,  been  before  this 
court.  In  the  case  as  reported  in  98  Fed.  657,  39  C.  C.  A.  211,  the 
receiver  of  the  Cleveland  Water  &  Electric  Light  Company  sought, 
and  by  the  award  of  this  court  recovered,  a  judgment  against  the  city 
of  Cleveland,  a  municipality  of  Tennessee,  for  the  sum  of  $9,852.12, 
as  damages  for  the  refusal  of  the  city  to  perform  a  contract  with  the 
Water  &  Electric  Light  Company  for  the  supplying  of  water  and  light 
to  the  city  and  its  inhabitants.  Pursuant  to  the  mandate  of  this  court, 
the  judgment  for  that  sum  and  costs  was  entered  in  the  Circuit  Court 
in  February,  1900.  Execution  was  issued  thereon,  and  returned  nulla 
bona.  Thereupon  the  plaintiff  filed  a  petition  in  the  Circuit  Court,  re- 
citing the  judgment,  the  return  oi  the  execution,  and  praying  that  a 
writ  of  mandamus  issue  to  the  proper  officers  of  the  city  to  levy  a  tax 
sufficient  to  pay  the  judgment.  The  city  answered,  in  substance,  that 
its  power  of  taxation  for  all  purposes  was  limited  by  law  to  the  rate  of 
75  cents  upon  each  $100  of  the  valuation  of  the  city,  and  that  taxes 
for  the  current  year  to  that  amount  had  been  already  levied  and  col- 
lected, and  had  been  expended  in  defraying  the  ordinary  current  ex- 
penses of  the  city.  The  Circuit  Court,  however,  was  of  the  opinion 
that  the  limitation  upon  the  power  of  taxation  by  the  city  related  only 
to  the  ordinary  purposes  of  the  city,  and  did  not  prevent  the  levying 
of  a  special  tax  to  pay  a  judgment  rendered  against  it»  and  by  man- 
damus ordered  a  special  levy  of  taxes  sufficient  to  meet  the  relator's 
judgment.  The  city  brought  the  order  of  the  Circuit  Court  here  for 
review.  This  court,  being  of  opinion  that,  under  the  laws  of  Tennessee 
applicable  to  the  subject,  the  city  of  Cleveland  was  limited  in  respect 
of  its  power  to  levy  taxes  to  the  amount  of  75  cents  on  $100  of  its 
valuation,  reversed  the  order  of  the  Circuit  Court,  and  remanded  the 
case,  with  certain  special  directions,  iii  Fed.  341,  49  C.  C.  A.  383. 
Those  special  directions  were  as  follows : 
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"(1)  That  the  defendant  below  be  required  to  pay  over  the  sum  of  $402.20, 
which  the  answer  shows*  was  levied  and  collected  in  1895  for  the  specific  pur- 
pose of  complying  with  this  contract,  and  which  has  been  since  held  as  a  water 
and  light  fund. 

**(2)  That  the  defendant  below  be  required  to  diligently  proceed  to  the  col- 
lection of  any  uncollected  tax  so  assessed  In  1895  for  water  and  lighting  pur- 
poses, and  to  pay  over  such  taxes  as  collected  upon  the  Judgment  of  relator. 

"(3)  That  the  defendant  below  be  directed  to  pay  over  any  surplus  which 
may  remain  from  the  proceeds  of  the  total  levy  made  for  all  purposes  in  1900, 
after  defraying  the  current  expenses  chargeable  upon  .the  ordinary  revenue  of 
the  city,  and  that  it  make  a  further  return,  showing  the  amount  of  the  tax 
collected  and  how  same  has  been  applied. 

"(4)  That  the  defendant  below  be  commanded  to  levy  for  each  year  succeed- 
ing the  entry  of  this  judgment  the  full  tax  of  seventy-five  cents  on  the  one 
hundred  dollars  of  assessable  city  property,  and  the  full  poll  and  privilege 
taxes  permitted  by  the  charter  of  1893,  until  the  Judgment  of  relator,  with 
Interest  and  costs,  shall  be  fully  paid,  and  after  defraying  all  ordinary  ex- 
penses payable  out  of  the  revenue  so  raised  each  year  it  will  pay  over  to  the 
relator  any  surplusf  remaining  each  year  until  his  Judgment  shall  be  paid,  and 
that  it  make  all  such  other  returns  as  shall  be  required  by  the  court  below, 
showing  how  it  has  obeyed  this  judgment" 

Upon  reception  of  the  mandate  a  judgment  in  accordance  therewith 
was  entered  in  the  Circuit  Court.  The  defendant  paid  over  the 
$402.20,  then  in  its  treasury,  as  required  by  the  first  paragraph  of  the 
order.  And,  upon  being  notified  to  fulfill  the  other  requirements  of 
the  order,  the  city,  by  its  recorder,  on  March  3,  1902,  made  a  state- 
ment purporting  to  be  a  return  to  the  third  paragraph  thereof.  This 
return  was  of  a  general  character,  and  did  not  give  detailed  informa- 
tion. Upon  objection  to  it,  it  was  conceded  to  be  insufficient,  and  on 
March  31,  1902,  the  city  recorder  made  another  return,  which  covered 
the  years  1900,  1901,  and  1902  to  the  date  of  the  return.  Upon  ob- 
jections to  this  return,  apparently  because  it  was  made  by  the  recorder 
and  not  by  the  mayor  and  aldermen,  and  because  of  its  insufficiency, 
the  mayor  and  aldermen,  on  May  17,  1902,  filed  their  return  in  respect 
to  the  same  years.  The  relator  filed  exceptions  to  this  return,  and  on 
the  hearing  Uiereof  the  court  ordered  the  mayor  and  aldennen  to  make 
a  further  return,  and  particularly  to  give  information  in  regard  to 
several  matters  specified  in  the  order.  Then,  on  ^lay  31,  1902,  the 
mayor  and  aldermen  filed  a  further  and  amended  return.  At  this  time 
there  was  pending  a  motion  of  the  relator  for  an  attachment  of  the 
mayor  and  aldermen  for  contempt  in  failing  to  obey  the  order  directed 
by  this  court.  At  that  stage  of  the  proceedings  the  Circuit  Court, 
on  June  7,  1902,  made  an  order  of  the  tenor  following: 

"This  cause  came  on  to  be  heard  on  motion  of  plaintilT  for  contempt  and  his 
exceptions  to  the  reports  filed  by  defendants,  and  the  court  being  of  opinion 
that  it  is  necessary  for  a  proper  determination  of  the  questions  Involved  that 
this  cause  be  referred  to  a  special  master  to  hear  proof  and  report  on  the 
following  questions." 

The  questions  mentioned  were  fully  stated  in  the  order,  but  it  may 
be  said,  in  brief,  that  they  related  with  particularity  to  all  the  levies 
and  collections  of  all  taxes  for  the  years  1900,  1901,  and  1902,  the  pur- 
poses thereof,  and  the  disbursements  of  the  city  for  the  same  period 
and  for  what  purposes.  The  special  master  appointed  was  directed 
"to  hear  proof,  and  to  take  and  state  the  account  and  make  the  report 
as  herein  ordered."    On  October  4th  following  the  special  master 
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made  a  report  upon  the  matters  referred  to  him.  This  report  was 
quite  full  and  elaborate.  It  is  not  necessary  to  state  all  its  details; 
but  there  are  some  features  of  it  which  require  attention,  as  they  are 
material  to  the  proper  disposition  of  the  matters  beforfe  us.  It  ap- 
pears that  in  executing  the  reference  the  master,  took  no  testimony 
— ^that  is  to  say,  no  witnesses  were  sworn — ^but  the  master  employed  an 
expert  accountant,  and,  with  his  help,  the  master  examined  the  records 
and  papers  of  the  city ;  from  all  which  the  master  found  that  the  city 
had  levied  taxes  to  the  limit  of  75  cents  on  $100;  that  of  its  disburse- 
ments many  were  not  properly  to  be  regarded  as  legitimate  current  ex- 
penses, enumerating  the  items  so  improperly  disbursed,  and  finding  as 
the  result  of  his  statement  of  the  account  showing  the  amounts  collected 
and  the  amounts  which  he  found  to  have  been  properly  disbursed  that 
**there  should  be"  in  the  treasury  of  the  city,  and  properly  applicable  to 
the  payment  of  the  relator's  judgment  at  the  date  of  the  report,  the  sum 
of  $5,631.19.  By  direction  of  the  court  the  master  made  a  further  re- 
port, which  related  to  some  incidents  of  the  reference,  but  not  affecting 
the  substance  of  the  former  report.  Many  exceptions  to  these  reports 
were  filed  in  behalf  of  the  mayor  and  aldermen,  some  of  which  might 
be  regarded  as  founded  on  objections  which  had  been  waived.  But,  in 
view  of  what  we  regard  as  more  fundamental  questions,  it  is  not  worth 
while  to  consider  them.  The  court,  on  January  24,  1903,  overruled 
the  respondents'  exceptions,  and  entered  the  following  order : 

"This  cause  came  on  this  day  to  be  heard  on  the  original  and  supplemental 
reports  of  Henry  O.  Ewlng,  special  master,  and  the  exceptions  of  the  defend- 
ants thereto,  which  reports  are  In  the  words  and  figures  following,  to  wit: 
[Copying  the  reports.]  And  upon  consideration  the  court  Is  of  opinion  that 
none  of  said  exceptions  are  well  taken,  and  they  are  each  and  all  overruled 
and  dLsallowed,  and  the  said  reports  of  the  master  are  confirmed.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  defendants  shall  within  twenty  days 
from  this  date  pay  into  the  court  the  sum  of  $5,631.19  for  the  purpose  of  pay- 
ing Judgment  of  petitioner  against  defendant  city  of  Cleveland,  as  shown  by 
the  report  aforesaid,  or  they  will  stand  in  contempt  of  this  court  It  Is  fur- 
ther ordered  that  petitioner  recover  of  defendants  the  cost  of  this  reference." 

To  all  which  the  respondents  excepted. 

There  is  much  diversity  in  the  practice  in  mandamus  proceedings 
in  the  courts  of  the  several  states,  owing,  no  doubt,  in  large  measure, 
to  the  obliteration  of  distinctions  in  pleading  and  practice  by  the 
adoption  of  codes  governing  those  subjects.  In  the  Circuit  C5ourts 
of  the  United  States  this  writ  is  not  allowed  as  original  process,  but 
is  employed  only  in  aid  of  jurisdiction  already  acquired,  and  is  a 
species  of  execution  for  enforcing  the  judgment  in  the  principal  case. 
Rosenbaum  v.  Bauer,  120  U.  S.  450,  7  Sup.  Ct.  633,  30  L.  Ed.  743 ; 
Smith  V.  Bourbon  County,  127  U.  S.  105,  8  Sup.  Ct.  1043,  32  L.  Ed. 
73.  Being  of*  a  strictly  legal  nature,  final  orders  made  thereon  are 
reviewable  only  by  writ  of  error.  Ward  v.  Gregory,  7  Pet.  633,  8  L. 
Ed.  810;  United  States  v.  Addison,  22  How.  174,  16  L.  Ed.  304; 
Muhlenberg  County  v.  Dyer,  65  Fed.  634,  13  C.  C.  A.  64.  The  prac- 
tice therein  conforms  in  general  to  the  practice  in  common-law  ac- 
tions. If  it  were  otherwise,  and  it  were  permissible  to  pursue  the 
practice  of  equity,  \ye  should  have  the  incongruous  result  that  the  ap- 
pellate court  would,  on  a  writ  of  error,  review  proceedings  conducted 
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upon  the  system  of  equity.  In  fact,  as  already  indicated,  the  conclu- 
sion that  a  writ  of  error  and  not  an  appeal  is  the  proper  appellate 
remedy  rests  upon  the  assumption  that  mandamus  is  in  the  nature 
of  a  common-law  proceeding.  For  this  reason  we  are  disposed  to 
think  it  was  altogether  irregular  to  make  a  reference  to  the  master 
to  report  the  facts  and  law  involved  on  the  hearing  of  the  petition. 
The  master's  office  and  functions  are  concerned  only  with  the  equity 
side  of  the  court,  and  it  would  seem  to  follow  that  the  judge  sitting 
in  the  law  side  could  no  more  order  a  reference  to  him  than  to  a 
stranger.  But  here  the  court  not  only  made  the  order  referring  it, 
but  throughout  treated  the  reference  in  all  respects  like  a  reference 
in  equity.  Exceptions  to  the  master's  findings  of  fact  and  law  were 
entertained  and  were  overruled,  and  the  master's  findings  were  made 
the  basis  of  the  order  of  the  court.  How  are  we  to  deal  with  ques- 
tions arising  in  such  procedure  on  a  writ  of  error? 

Then,  as  to  the  proceedings  of  the  master,  assuming  we  might  re- 
view them :  He  reported  no  evidence,  but  only  his  own  personal  ex- 
aminations and  conclusions,  aided  by  an  accountant.  There  was 
nothing  to  which  exceptions  to  his  findings  of  fact  could  attach.  Nor 
is  there  any  bill  of  exceptions.  Evidently  it  was  not  intended  to 
create  a  reference  which  should  constitute  the  master  an  arbitrator 
whose  determinations  of  law  and  fact  should  be  final.  The  recital  in 
the  order  above  quoted  negatives  such  an  inference.  Nor  did  the 
parties  assent  to  a  reference  of  that  character.  And  it  is  clear  from 
what  followed  that  the  reference  was  intended  to  be  such  a  reference 
as  is  familiar  in  the  practice  of  courts  of  equity.  In  executing  the 
directions  contained  in  the  mandate  of  this  court,  the  Circuit  Court 
was  not  limited  to  any  specific  mode  of  procedure,  but  might  adopt 
such  method  as,  while  conforming  to  the  general  principles  of  plead- 
ing and  practice,  should  be  found  best  calculated  to  effect  its  pur- 
pose. If  the  return  of  the  mayor  and  aldermen  was  not  deemed  suffi- 
cient, we  see  no  reason  why  its  sufficiency  might  not  be  challenged 
by  exceptions  on  the  part  of  the  relator ;  and  if  the  exceptions  were 
held  valid  the  court  might  order  a  further  return^  and  in  this  way 
compel  the  production  of  such  facts  as  would  enable  the  court  to  de- 
termine whether  the  mayor  and  aldermen  were,  in  good  faith,  con- 
forming to  the  order  of  the  court,  and  thereupon  make  a  final  judg- 
ment, and  coerce  the  performance  of  the  duty  of  the  city  if  necessary. 
The  court  has  ample  means  for  compelHng  obedience  to  its  orders  in 
that  direction.  But  we  think  the  better  course  of  procedure  would 
be  to  follow  the  analogies  of  the  practice  upon  the  original  return, 
and  that  would  have  been  for  the  relator  to  have  demurred  to  the 
return  of  the  mayor  and  aldermen  if  it  was  deemed  insufficient  in  law 
to  constitute  a  defense,  or  to  have  joined  issue  upon  it  if  it  was  re- 
garded as  untrue  in  respect  of  its  allegations  of  fact.  High  on  Ex- 
traordinary Legal  Remedies,  §§  492,  494,  496. 

In  the  present  condition  of  the  record  we  do  not  deem  it  advisable 
to  discuss  the  questions  presented  by  the  return  of  the  city.  No  de- 
termination thereon  has  as  yet  been  made  by  the  Circuit  Court  in 
such  form  as  to  justify  our  review  of  them,  and  in  the  result  of  the 
further  proceedings  to  be  had  in  the  case  they  may  not  recur. 
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We  think  that  the  order  of  reference  to  the  master  of  June  7,  1902, 
the  confirmation  of  his  report,  and  the  final  order  of  the  Circuit  Court 
qi  January  24,  1903,  should  be  reversed,  and  the  cause  remanded, 
with  instructions  to  permit  a  further  return  by  the  mayor  and  alder- 
men if  they  shall  elect  to  make  one,  and  in  that  case  to  require  the 
relator  to  except  or  plead  thereto,  or,  if  the  mayor  and  aldermen 
should  not  so  elect,  then  to  require  the  relator  to  plead  to  the  return 
of  the  city  already  made,  or  stand  upon  his  exceptions  already  made, 
or  such  other  exceptions  as  he  may  be  permitted  by  the  court  to  make, 
and  thereupon  to  proceed  in  due  course  and  in  conformity  with  this 
opinion. 

It  is  so  ordered. 


(127  Fed.  671.) 

AMERICAN  BONDING  &  TRUST  CO.  et  al.  v.  GIBSON  COUNTY. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  11,  1904.) 

No.  1,219. 

1.  Building  Contract— Tebmination— Completion  —  Damages  —  Cebtificate 
OF  Abchitect. 

A  building  contract  provided  a  penalty  for  delay,  authorized  the  owner 
to  terminate  it  on  failure  of  the  contractor  to  proceed  with  diligence,  etc., 
on  certificate  of  the  architect,  and  declared  that  if  terminated  and  com- 
pleted by  the  owner  the  excess  paid  by  the  owner  to  other  contractors 
oyer  the  contract  price  should  be  paid  by  the  contractor  and  his  surety, 
and  that  such  expense  either  for  furnishing  materials  or  for  finishing  the 
work,  and  any  damage  incurred  through  such  default,  should  be  audited 
and  certified  by  the  architect  whose  certificate  should  be  conclusive  on  the 
parties.  The  contractor  did  all  the  work  on  the  building,  except  that  cov- 
ered by  the  final  payment,  when  on  a  certificate  of  the  architect  his  work 
was  discontinued  and  the  building  was  completed  by  the  owner.  Held, 
that  an  action  to  recover  from  the  contractor  and  his  surety  per  diem  dam- 
ages for  delay,  and  an  excess  of  expenses  over  the  contract  price,  was  an 
action  for  damages  under  the  contract  resulting  from  a  violation  of  its 
provisions,  and  hence  the  owner  was  not  entitled  to  recover  in  the  absence 
of  proof  that  the  architect  had  audited  and  certified  the  expense  and  dam- 
ages incurred  and  issued  a  certificate  therefor,  no  reason  being  given  for 
the  omission. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

Dufour  &  Dufour  and  Deason,  Rankin  &  Elder,  for  plaintiffs  in  er- 
ror. 

Taylor  &  Biggs,  Sp'l  Hill,  and  Harwood  &  Tyree,  for  defendant  in 
error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  J.  This  suit  was  brought  by  Gibson  county,  Tenn., 
against  Hugger  &  Winston,  as  contractors,  and  the  American  Bonding 
&  Trust  Company,  as  surety,  upon  a  contract  and  bond  for  the  erec- 
tion of  a  courthouse.  Recovery  was  sought  for  the  expense  incurred 
by  the  county  over  the  contract  price  in  completing  the  courthouse,  and 
damages  resulting  in  the  delay,  the  employment  of  the  contractors  hav- 
ing been  terminated  under  a  stipulation  of  the  contract     Pleas,  both 
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general  and  special,  were  filed  by  each  of  the  defendants.  The  case 
was  submitted  to  the  jury,  and,  under  instructions  of  the  court,  a  ver- 
dict and  judgment  for  $4,277.00  rendered  in  favor  of  the  plaintiff.  The 
case  is  here  upon  a  large  number  of  assignments  of  error,  of  which  it 
will  be  necessary  to  consider  but  one. 

The  contract  price  for  the  building  was  $30485.00,  payable  in  in- 
stallments at  times  to  be  determined  by  the  progress  of  the  work.  The 
work  was  done  under  the  supervision  of  architects,  and  all  payments 
made  upon  their  written  certificates.  The  contract  was  made  April  i, 
1899,  and  the  building  was  to  be  completed  on  April  i,  1900,  in  default 
of  which  the  contractors  were  to  pay  to  the  county  $5  a  day  for  each 
day  the  building  should  remain  unfinished.  Failure  of  the  contractors 
to  prosecute  the  work  with  promptness  and  diligence  was  covered  by 
the  following  clause  of  the  contract : 

*'Art  V.  Should  the  contractors  at  any  time  refuse  or  neglect  to  supply  a 
sufficiency  of  properly  skilled  workmen,  or  of  materials  of  the  proper  quality ; 
or  fail  in  any  respect  to  prosecute  the  work  with  promptness  and  diligence,  or 
fail  in  the  performance  of  any  of  the  agreements  herein  contained,  such  refusal, 
neglect  or  failure  being  certified  by  the  architects,  the  owners  shall  be  at  lib- 
erty, after  three  days*  written  notice  to  the  contractors,  to  provide  any  such 
labor  or  material,  and  to  deduct  the  cost  thereof  from  any  money  then  due  or 
thereafter  to  become  due  to  the  contractors  under  this  contract;  and  If  the 
architects  shall  certify  that  such  refusal,  neglect  or  failure  is  sufficient  ground 
for  such  action,  the  owner  shall  also  be  at  lil)erty  to  terminate  the  employment 
of  the  contractors  for  the  said  work  and  to  enter  upon  the  premises  and  take 
possession,  for  the  purpose  of  completing  the  work  comprehended  under  this 
contract,  of  all  materials,  tools  and  appliances  thereon  and  to  employ  any  other 
person  or  persons  to  finish  the  work,  and  to  provide  the  materials  therefor; 
and  in  case  of  such  discontinuance  of  the  employment  of  the  contractors  he 
shall  not  be  entitled  to  receive  any  further  payment  under  this  contract  until 
the  said  work  shall  be  wholly  finished,  at  which  time,  if  the  unpaid  balance 
of  the  amount  to  be  paid  under  this  contract  shall  exceed  the  expense  ineiu-red 
by  the  owner  in  finishing  the  work,  such  excess  shall  be  paid  by  the  owner  to 
the  contractors,  but  if  such  expense  shall  exceed  such  unpaid  balance,  the  con- 
tractors shall  pay  the  difference  to  the  owner.  The  expense  incurred  by  the 
owner  as  herein  provided,  either  for  furnishing  materials  or  for  finishing  the 
work,  and  any  damage  incurred  through  such  default  shall  be  audited  and  cer- 
tified by  the  architects,  whose  certificate  thereof  shall  be  conclusive  upon  the 
parties." 

Complaint  of  the  slow  and  unsatisfactory  character  of  the  work  was 
made  in  May  and  Jime,  1900,  and  on  August  2,  1900,  the  architects 
(using  the  language  of  the  above  clause)  notified  the  building  com- 
mittee of  the  county  that  the  contractors  were  refusing  and  neglecting 
to  supply  a  sufficiency  of  workmen  and  material,  and  had  failed  to 
prosecute  the  work  with  promptness  and  diligence,  and  certified  that 
this  failure,  refusal,  and  neglect  was  such  as  to  warrant  the  termina- 
tion of  the  employment  of  the  contractors.  Accordingly,  after  proper 
notice,  their  employment  was  terminated,  possession  taken,  and  the 
building  completed  by  tlie  county. 

The  contract  price  of  the  building  was  to  be  paid  in  six  installments 
of  $3484  each,  and  a  final  payment  of  $9,581.  The  contractors  did 
all  the  work  except  that  covered  by  the  final  payment.  The  plaintiflF 
neither  alleged  nor  proved  that  the  architects  had  audited  and  certified 
the  expense  and  damage  incurred  by  the  county  through  the  default  of 
tlie  contractors,  and  for  lack  of  this  certificate  the  defendants  insisted 
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the  suit  was  prematurely  brought  and  no  recovery  could  be  had.  By 
special  plea,  by  objection  to  the  competency  of  testimony,  by  a  motion 
to  direct  a  verdict  for  the  defendant,  by  special  instructions  to  the  jury, 
and  by  motion  in  arrest  of  judgment,  this  question  was  reserved. 
No  such  certificate  was  produced,  there  was  no  claim  that  any  had  been 
made,  and  no  reason  was  given  for  its  nonproduction,  except  that  it 
was  not  necessary,  because  the  contractors  had  abandoned  the  con- 
tract. Notwithstanding  the  lack  of  certificate,  the  court  below  directed 
a  verdict  against  both  the  contractors  and  their  surety,  the  bonding 
company.  In  this  we  are  constrained  to  hold  the  court  erred.  In  in- 
stituting the  suit,  the  county  planted  itself  upon  the  contract,  and  the 
bond  given  for  its  faithful  performance.  It  alleged  that  in  terminating 
the  employment  of  the  contractors,  it  had  faithfully  observed  all  the 
conditions  of  the  contract,  and  it  sought  a  recovery,  not  only  of  the 
cost  of  completing  the  building,  but  the  per  diem  damages  for  delay 
provided  in  case  of  default. 

The  distinction  sought  to  be  drawn  by  the  plaintiff,  that  the  suit 
IS  not  one  on  the  contract,  but  one  for  damages  on  account  of  the 
abandonment  of  the  contract,  does  not  appeal  to  us.  This  is  not  a 
case  like  the  Fuller  Company  v.  Doyle  (C.  C.)  87  Fed.  687,  where  the 
contractor,  without  doing  any  substantial  work,  abandoned  the  contract, 
but  a  case  where  the  contractor,  having  done  all  the  work  except  that 
covered  by  the  last  payment,  had  his  employment  terminated  under  ar- 
ticle 5,  through  a  strict  compliance  with  its  provisions.  The  damages 
sought  to  be  recovered  here  are  not  damages  outside  the  contract,  but 
damages  under  the  contract,  resulting  from  a  violation  of  its  pro- 
visions. Accordingly,  the  surety  is  also  sued.  Now,  the  surety  guar- 
antied the  faithful  performance  of  the  contract,  and  the  measure  of 
the  damages  for  which  it  can  be  held  responsible  must  be  found  in  the 
contract  itself.  If  there  be  in  the  contract  a  provision  for  ascertaining 
the  amount  of  damages  incurred  through  a  violation  of  any  of  its 
provisions,  the  surety  has  a  right  to  insist  on  its  observance  before 
being  held  responsible.  Under  the  contract,  the  county  had  a  right 
to  insist  on  a  certificate  from  the  architects  before  paying  the  con- 
tractors for  work  done  (Kihlberg  v.  United  States,  97  U.  S.  398,  24 
L.  Ed.  1 106;  Sweeney  v.  United  States,  109  U.  S.  618,  3  Sup.  Ct. 
344,  27  L.  Ed.  1053 ;  Martinsburg  &  Potomac  R.  R.  Co.  v.  Marsh,  114 
U.  S.  549,  5  Sup.  Ct.  1035,  29  L.  Ed.  255 ;  Chicago,  Santa  Fe  &  C. 
R.  Co.  V.  Price,  138  U.  S.  185,  11  Sup.  Ct.  290,  34  L.  Ed.  917;  and 
United  States  v.  Gleason,  175  U.  S.  588,  602,  20  Sup.  Ct.  228,  44  L. 
Ed.  284),  and,  under  the  contract,  the  contractors  and  their  surety  had 
a  right  to  insist  on  a  certificate  from  the  architects  before  paying  the 
county  for  work  done  after  it  took  over  the  job  under  the  provisions  of 
article  5.  The  first  certificate  was,  perhaps,  peculiarly  for  the  benefit 
of  the  county,  but  the  second  was  more  particularly  for  the  benefit  of 
the  contractors  and  their  surety.  If  a  certificate  was  required  to  guard 
the  rights  of  the  county  when  the  work  was  being  done  by  the  con- 
tractors, a  certificate  was  also  required  to  protect  the  rights  of  the  con- 
tractors and  their  surety  when  the  work  was  being  done  by  the  county. 
The  reason  for  requiring  one  certificate  is  the  ground  for  demanding 
the  other. 
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Under  the  contract,  the  contractors  agreed  to  construct  a  building 
according  to  certain  specifications.  The  surety  guarantied  the  faithful 
performance  of  this  contract.  Architects  were  selected  to  supervise 
the  work,  and  the  contractors  had  to  present  their  certificates  before 
receiving  any  pay.  In  case  the  contractors  failed  to  finish  the  work, 
the  owner  might  take  over  the  job  by  complying  with  certain  pro- 
visions. But,  if  he  did,  he  was  obliged  to  complete  the  work  in  accord- 
ance with  the  specifications,  and,  before  he  could  collect  what  it  cost 
beyond  the  contract  price,  he  had  to  have  the  certificate  of  the  archi- 
tects showing  the  expense  and  damage  incurred.  In  the  case  of  the 
International  Cement  Co.  v.  Beifeld,  173  111.  179,  50  N.  E.  716,  where 
a  building  contract  contained  a  clause  identical  in  terms  with  that  be- 
fore us,  the  court  held  that  the  certificate  of  the  architect  was  a  con- 
dition precedent  to  the  recovery  from  the  contractor  of  the  additional 
expense  incurred  in  finishing  the  work.  It  was  urged  that  the  con- 
tractor abandoned  the  contract,  but  the  court  overruled  the  contention, 
holding  that  the  case  was  tried  upon  the  theory  that  the  owner  was 
entitled  to^uch  damages  as  were  provided  for  by  the  contract,  not  dam- 
ages outside  of  the  contract.  See,  also,  De  Mattos  v.  Jordan,  20  Wash. 
315,  55  Pac.  118,  and  Scott  v.  Texas  Construction  Co.  (Tex.  Civ.  App.) 
55  S.  W.  37. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case  remanded 
for  a  new  trial. 


(127  Fed.  674.) 

FLACHSKAMM  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1904.) 

No.  1,013. 

1.  CfiniiNAL  Law — Instbuctions — Vabiancb  fbom  Issues  Made  by  Indict- 
ment. 

An  Indictment  under  Rev.  St.  §  5480,  as  amended  by  Act  March  2,  1889, 
c.  393,  J  1,  25  Stat  873  [U.  S.  Comp.  St  1901,  p.  3696],  charged  the  defend- 
ants with  having  devised  a  scheme  to  defraud,  wliich  they  carried  out  by 
sending  circulars  ttirough  the  mails.  Intended  to  cause  persons  receiving 
the  same  to  believe  that  if  they  would  sell  certain  pieces  of  jewelry  for  de- 
fendants, and  remit  therefor  the  sum  of  ^2,  they  would  receive  from  de- 
fendants, free,  three  certain  described  articles,  whereas  In  fact  defendants 
did  not  intend  to  give,  and  did  not  give,  one  of  said  articles,  and  the  other 
articles  sent  by  them  were  not  as  represented,  but  were  practically  worth- 
less. Held,  that  the  gist  of  the  scheme  charged  was  to  cause  persons  re- 
ceiving the  circulars  to  believe  therefrom  that  the  three  articles  named 
would  be  sent  on  receipt  of  ^2,  and  that  it  was  error  to  charge  the  jury 
that  although  they  should  find  that  the  circulars,  reasonably  construed, 
only  promised  the  two  articles  actually  sent  yet  they  might  find  defend- 
ants guilty  if  such  articles  were  so  much  different  in  description  and 
quality  from  those  named  in  the  circulars  as  to  amount  to  a  fraud. 

In  Error  to  the  District  Court  of  the  United  States  lor  the  Southern 
District  of  Illinois. 

•the  plaintiffs  in  error  were  Indicted  in  the  District  Coinrt  of  the  United 
States,  for  the  Southern  District  of  Illinois,  under  Section  5480  of  the  Revised 
Statutes,  as  amended  by  the  act  of  March  2,  1889,  c.  393,  «  1,  25  Stat  873  [U. 
S.  Comp.  St  1901,  p.  SnSKJ].  The  indictment  contained  three  counts  in  each  of 
which  the  scheme  to  defraud  upon  which  the  prosecution  was  based,  is  de- 
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scribed  as  follows :  that  H.  Flachskamm,  R.  W.  Reaves  and  Cora  L.  Siegel.  late 
of  the  city  of  East  St.  Louis,  in  said  District,  had  devised  a  scheme  and  artifice 
to  defraud  the  public  generally  and  divers  persons  to  the  Grand  Jurors  un- 
known, by  causing  to  be  circulated  divers  circulars  and  advertisements  to  the 
effect  following,  that  Is  to  say, 

"Fur  Collarette  Free. 

Don*t  pay  your  good  money  for  a  beautiful  Fur  Col- 
larette, when  we  are  giving  them  away  free  to  quickly 
introduce  our  Jewelry  Novelties.  This  is  an  honest 
and  strictly  straightforward  proposition;  we  want 
good  active  lady  agents  to  Introduce  our  Jewelry  Nov- 
elties, and  are  willing  to  pay  them  liberally  for  their 
work.  We  mean  exactly  what  we  say,  and  every  lady 
who  will  agree  to  sell  only  8  of  our  latest  pattern  18k. 
solid  Gold  Plated  and  hand  Enameled  Brooches  will 
receive  our  generous  offer  of  this  beautiful  Black  Ca- 
nadian Seal  Fur  Collarette,  with  one-half  dozen  ladles' 
white  Handkerchiefs,  Silk  Embroidered,  and  a  beau- 
tiful Ladies'  Pocket  Book,  all  leather,  gilt  and  silver 
metal  front  decorated,  which  we  give  absolutely  FREE 
for  selling  8  of  these  brooches.  We  ask  no  money  In 
advance,  if  you  agree  to  sell  only  8  of  these  fast-selling 
Brooches  at  25c.  each,  send  name  and  address  and  we 
will  mail  them  postpaid.  They  sell  on  sight  When 
sold  send  us  the  $2.00  and  we  guarantee  if  you  comply 
with  the  offer  we  shall  send  you  with  the  Handker- 
chiefs and  Pocket  Book,  this  beautiful  genuine  Black  Canadian  Seal  Fur 
Collarette  will  be  given  absolutely  FREE!  These  handkerchiefs  are  pure 
white,  pointed,  white  scalloped  edge,  12x12^  floral  embroidered  in  one  corner 
in  wash  silk.  The  Pocket  Book  is  all  leather,  elaborate  stampings,  nickel 
frame  coin  compartment,  all  around  gilt  or  silver  metal  front  decorated.  The 
Fur  Collarette  is  just  as  shown  in  picture ;  it  is  made  of  genuine  black  Ca- 
nadian Seal,  very  stylish  for  winter  wear,  but  is  suitable  for  evening  wear  all 
the  year  around.  Premiums  are  sent  postpaid  same  day  money  is  received, 
and  we  positively  guarantee  them  to  be  exactly  as  Vepresented.  *  Address : 
National  Mercantile  Co.  Dept  315.  East  Saint  Louis,  Illinois." 
'—thereby  intending  to  cause  it  to  be  believed  by  divers  persons  to  the  Grand 
Jurors  unknown,  that  if  any  person  would  sell  for  the  said  H.  Flachskamm, 
R.  W.  Reaves  and  Cora  L.  Siegel,  doing  business  under  the  name  and  style  of 
The  National  Mercantile  Company,  at  East  St.  Louis,  Illinois,  eight  pieces  of 
jewelry  described  in  said  circulars  and  advertisements  as  being  "18k.  solid 
gold  plated  and  hand  enameled  brooches,"  for  twenty-five  cents  each,  and  send 
to  the  said  H.  Flachskamm,  R.  W.  Reaves  and  Cora  L.  Siegel,  doing  business 
as  aforesaid.  Two  dollars,  that  the  said  H.  Flachskamm,  R.  W.  Reaves  and 
Cora  L.  Siegel,  doing  business  as  aforesaid,  would  send  to  such  person  or  per- 
sons to  the  Grand  Jurors  unknown,  so  paying  the  sum  of  Two  dollars,  each 
one  beautiful,  black, 'Canadian  seal  fur  collarette,  made  of  genuine  black  Ca- 
nadian seal,  and  one-half  dozen  handkerchiefs,  pure  white,  pointed,  with 
scalloped  edge,  12x12^  floral  embroidered  in  one  corner  in  wash  silk,  also  one 
pocket-book  in  all  leather,  with  elaborate  stampings,  nickel  frame,  coin  depart- 
ments, all  around  gilt  or  silver  metal  front  decorated,  and  thereby  to  induce 
divers  person  to  the  Grand  Jurors  unknown,  to  send  the  sum  of  Two  dollars 
each  to  them,  the  said  H.  Flachskamm,  R.  W.  Reaves  and  Cora  L.  Siegel,  by 
and  under  the  name  and  style  of  The  National  Mercantile  Company,  in  ac- 
cordance with  said  circulars  and  advertisements,  whereas,  in  fact,  the  articles 
of  jewelry  so  offered  to  be  sold  by  such  agents  were  not  "18k.  solid  gold  plated 
and  hand  enameled  brooches,"  and  were  a  cheap  and  fraudulent  Imitation 
thereof;  and  whereas,  in  fact,  the  said  H.  Flachskamm,  R.  W.  Reaves  and 
Cora  L.  Siegel,  doing  business  under  the  name  and  style  of  The  National  Mer- 
cantile Company  did  not  then  and  there  intend  to  give,  and  did  not  give,  any 
fur  collarette  to  the  person  or  persons  so  sending  to  them  the  sum  of  Two 
dollars  aforesaid,  and  whereas,  in  truth,  the  handkerchiefs  specified  in  said 
62  CO.  A.— 26 
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advertisement  and  sent  to  the  person  so  paying  said  snm  of  Two  dollars,  were 
not  embroidered  in  one  corner  in  wash  sillc,  and  were  cheap  and  almost  value- 
less goods,  and  whereas,  the  pocket-book  specified  in  said  advertisement 
and  sent  to  the  person  so  paying  said  Two  dollars  as  aforesaid,  was  not 
made  of  all  leather,  and  was  cheap  and  almost  valueless ;  which  said  scheme 
and  artifice  was  to  be  effected  by  opening  correspondence  &a  No  other  scheme 
to  defraud  is  set  forth  in  the  indictment 

Among  other  instructions  given  to  the  jury  by  the  court,  were  the  following, 
which  for  convenience,  are  herein  paragraphed  as  one  and  two : 

1.  If  you  believe  from  the  evidence  that  the  advertisement  in  question  was 
prepared  with  the  intention  and  for  the  purpose  of  defrauding  any  person,  and 
if  you  further  believe  from  the  evidence  that  the  eflTect  of  the  publication  of 
that  advertisement  was  to  defraud  persons,  and  if  you  believe  from  the  evi- 
dence that  the  intention  in  making  that  publication  was  to  induce  people  to 
believe  that  for  Two  Dollars  they  would  get  a  tur  collarette  and  other  articles, 
and  that  the  publication  of  that  advertisement  had  the  effect  of  causing  people 
to  remit  Two  Dollars  to  the  defendants.  The  Mercantile  CJompany,  named  in 
the  indictment,  and  that  that  was  a  fraud,  and  that  such  advertisement  was 
reasonably  open  to  the  construction  given  it  by  such  senders  or  remitters  of 
money,  then  you  will  find  the  defendants  guilty. 

On  the  other  hand,  if  you  believe  from  the  evidence  that  the  advertisement 
in  question,  was  reasonably  to  be  construed,  as  promising  certain  articles,  the 
handkerchief  and  the  pocket-book  for  the  remittance  of  Two  Dollars,  and  that 
it  did  not  reasonably  offer  anything  further,  then  you  will  find  the  defendants 
not  guilty. 

The  reasonable  construction  which  the  ordinary  reader  into  whose  hands 
the  advertisement  might  fall  would  put  upon  that  advertisement,  gentlemen, 
in  my  mind,  is  the  basis  which  must  control  your  verdict  in  this  case. 

2.  If  you  believe  from  the  evidence  that  the  advertisement  reasonably  con- 
strued did  not  offer  a  fur  collarette  in  consideration  of  the  Two  Dollar  re- 
mittance, but  if  you  further  believe  from  the  evidence  that  it  did  offer  other 
articles,  then  you  will  consider  whether  the  articles  given  In  return  for  the 
remittances  of  Two  Dollars,  as  described  in  the  indictments  and  as  testified 
to  before  you,  were  different  in  description  and  quality  from  the  articles  named 
In  the  advertisement  and  that  such  difference  in  description  and  quality  was 
so  great  as  to  amount  to  fraud,  then  you  will  find  the  defendants  guilty,  not- 
withstanding the  fact  that  you  may  believe  from  the  evidence  that  the  adver- 
tisement in  question  did  not  promise  the  collarette  free.  Understand  me,  if  you 
shall  find  that  the  advertisement  did  not  reasonably  offer  the  collarette  free, 
but  did  promise  other  articles  in  consideration  of  the  Two  Dollar  remittance, 
then  you  will  not  find  the  defendants  guilty  unless  you  find  that  the  articles 
given  in  exchange  for  the  Two  Dollar  remittance  were  so  different  and  so  in- 
ferior both  in  quality  and  description  as  to  amount  to  fraud. 

Exceptions  were  duly  taken  by  the  plaintiffs  in  error  to  paragraph  two, 

Chester  D.  Krum,  for  plaintiffs  in  error. 
Thomas  Worthington,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

After  the  foregoing  statement  of  facts,  GROSSCUP,  Circuit  Judge, 
delivered  the  opinion  of  the  court : 

The  scheme  to  defraud,  set  out  in  the  indictment,  was  in  essence  this : 
that  the  circular  sent  out  would  cause  persons  to  whom  it  was  sent  to 
believe  that  if  they  would  remit  two  dollars  on  account  of  eight  pieces 
of  jewelry  sent  to  them  for  sale,  there  would  be  received  in  return 
"one  beautiful,  black,  Canadian  seal  fur  collarette,  made  of  genuine 
black  Canadian  seal,  and  one-half  dozen  handkerchiefs,  pure  white, 
pointed,  *  *  *  also  one  pocket  book  in  all  leather,  with  elaborate 
stampings,  nickel  frame,  coin  departments"  &c.  The  bait  thus  held  out, 
as  set  forth  in  the  indictment — and  this  constitutes  the  gist  of  the 
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scheme  averred — was  not  the  fur  collarette  alone,  nor  the  handkerchiefs 
alone,  nor  the  pocket  book  alone,  but  all  of  them,  considered  as  an  en- 
tirety. 

The  plaintiffs  in  error  were  entitled  to  notice,  from  the  indictment,  of 
just  what  the  claim  of  the  Government  was.  The  claim  actually  set 
forth  related  to  the  effect  that  the  offer  of  the  three  articles  would  have 
upon  the  mind  of  the  persons  approached.  The  indictment  made  no 
claim  that  the  offer  of  the  handkerchiefs  alone,  would  amount  to  fraud ; 
it  might  not.  Or  that  the  offer  of  the  handkerchiefs  and  the  pocket 
book  would  amount  to  fraud;  it  might  not.  But  that  the  offer  of  the 
three  considered  together  amounted  to  fraud.  Indeed,  it  is  plain  that 
as  a  bait  to  the  public,  the  fur  collarette  was  distinctly  and  easily  the 
leader. 

But  instruction  two — as  above  stated— given  to  the  jury,  in  effect 
put  plaintiffs  in  error  on  trial  as  if  such  distinctive  claims  had  been 
separately  set  forth ;  or,  what  is  equally  erroneous,  as  if  plaintiffs  could 
be  tried  on  any  claim  irrespective  of  whether  it  was  set  forth  or  not. 
For  this  the  judgment  must  be  reversed.  It  is  not  the  case  of  a  lesser 
crime  within  the  allegations  of  a  greater.  It  is  the  case  of  a  trial  upon 
a  state  of  facts  not  pleaded  in  the  indictment  as  a  crime  at  all. 

Reversed  and  remanded  with  instructions  to  grant  a  new  trial 


(127  Fed.  677.) 

In  re  GARNEAU. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5, 1904.) 

Nos.  1,019-1,022. 

!•    BaNKBUPTCT — JUBISDICTION — RESIDENCE  WITHIN  DiSTBICT. 

Residence  within  the  district,  to  give  a  court  jurlsdictioo  of  proceedings 
In  bankruptcy,  must  be  bona  fide,  and  the  removal  of  a  person  from  one 
district  to  another  for  the  express  purpose  of  filing  a  petition  In  bankruptcy 
therein  and  with  the  Intention  of  leaving  the  district  as  soon  as  he  obtained 
a  discharge  does  not  make  him  a  resideut  so  as  to  confer  jurisdiction  on 
tiie  court 
2.  Same — Conclusiveness  of  Adjudication — Dismissal  fob  Want  of  Jubis- 

DICTION. 

An  adjudication  of  bankruptcy  made  ex  parte  on  a  voluntary  petition  Is 
not  conclusive  on  creditors,  although  not  appealed  from,  and  they  may,  by 
petition,  ask  a  dismissal  of  the  proceedings  upon  facts  appearing  on  the 
bankrupt's  examination,  and  showing  that  the  court  is  without  jurisdiction. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Illinois,  and  Original  Petition  to  Review  the  Decree  Ap- 
pealed from,  in  Bankruptcy. 

The  bankrupt,  a  young  man  26  years  of  age,  was  bom  In  the  city  of  St 
Louis,  and,  with  the  exception  of  occasional  absences,  lived  there  all  his  life. 
Up  to  March,  1900,  he  resided  with  his  brother  in  the  city  of  St  Louis,  and  was 
employed  by  him  In  a  stockyard  in  that  city  upon  a  salary  of  $50  a  month. 
In  March  or  April,  1900;  he  removed  his  residence,  as  he  claims,  to  the  city  of 
East  St  Louis,  directly  across  the  river  from  St.  Louis,  retaining  his  employ- 
ment In  the  business  of  his  brother  in  the  city  of  St.  Louis.  As  his  sister 
states :  "East  St  Louis  Is  not  a  place  any  one  is  apt  to  go  to  unless  for  business. 
You  don't  go  there  for  pleasure.  It  is  all  stockyards."  He  rented  by  the  month 
a  room  In  the  house  of  one  Broughan  at  $10  a  month.    His  effects  which  he 
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moved  into  the  house  were  contained  in  one  trunk.  In  August  of  that  year  he 
removed  his  trunk,  keeping  in  the  room  his  toilet  articles  and  his  nightshirt 
The  trunk  was  not  returned  to  the  room  for  over  a  year,  and  not  until  after 
the  proceeding  by  creditors  hereinafter  stated.  He  thus  removed,  as  he  claims, 
to  East  St.  Louis,  for  the  purpose  of  gaining  a  residence  to  file  an  application 
in  bankruptcy  in  the  Southern  District  of  Illinois,  and  to  secure  his  discharge, 
and  with  the  intention  of  going  west  immediately  thereafter.  He  did  not  eat 
at  his  lodging,  and  the  record  does  not  show  where  he  was  accustomed  to  take 
his  meals,  further  than  for  a  while  he  obtained  his  breakfast  at  some  res- 
taurant in  East  St  Louis.  He  occupied  the  room  at  night  at  first  quite  regu- 
larly, afterwards  not  for  several  weeks  at  a  time,  and  then  for  four  or  five 
nights  in  a  week ;  but  he  paid  rent  for  the  room  up  to  the  present  time.  On 
July  13,  1900,  he  filed  his  petition  in  bankruptcy  in  the  District  Court  for  the 
Southern  District  of  Illinois,  praying  to  be  discharged  of  his  debts,  and  on  that 
day  was  adjudged  a  bankrupt,  and  the  matter  referred  to  a  referee.  At  the 
first  meeting  of  creditors  on  the  14th  of  August  1900,  three  debts  were  proven, 
amounting  to  $14,700,  and  the  referee  reports  that  there  were  no  assets  accord- 
ing to  the  schedules  in  the  bankrupt's  petition,  and  that  the  three  creditors 
proving  their  debts  were  all  the  creditors  scheduled.  On  November  21st,  upon 
the  petition  of  the  creditors,  a  citation  was-  issued  requiring  the  bankrupt  to 
api)ear  for  examination  on  December  4th,  which  was  had  on  that  date;  the 
facts  concerning  his  alleged  change  of  residence  then  appearing  and  being  first 
known  to  the  creditors.  On  that  date,  also,  the  bankrupt  filed  his  petition  for 
a  discharge,  and  on  December  22d,  the  creditors,  who  were  respectively  resi- 
dents of  the  states  of  Nevada  and  of  Utah,  filed  their  petitions  moving  the  court 
to  dismiss  the  proceeding  for  want  of  Jurisdiction  upon  the  grounds  tha%  the 
bankrupt  did  not  have  his  domicile  within  the  district  for  the  greater  portion 
of  six  months  before  the  filing  of  the  petition,  and  did  not  have  a  bona  fide  resi- 
dence or  domicile  within  the  district  at  any  time ;  and  subsequently,  on  Febru- 
ary 15th,  the  three  creditors  filed  their  separate  specific  objections  to  the  dis- 
charge of  the  bankrupt  The  two  matters — ^the  motion  to  dismiss  the  proceed- 
ing and  the  objections  to  the  discharge — were  referred  to  a  referee,  who  re- 
turned the  testimony  taken,  and  recommended  that  the  petition  in  bankruptcy 
be  dismissed  for  want  of  Jurisdiction.  Exceptions  were  filed  to  the  report  and 
the  court  below  on  June  29, 1903,  overruled  the  exceptions,  sustained  the  report 
and  dismissed  the  proceeding.  The  correctness  of  that  ruling  is  brought  up  for 
consideration  by  a  direct  appeal  and  also  by  an  original  petition  to  review. 

George  D.  Reynolds,  for  appellant. 

P.  B.  Kennedy  and  Thomas  George,  for  respondent 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  By  the 
terms  of  the  bankruptcy  act  (Act  July  i,  1898,  c.  541,  §  2,  30  Stat.  545, 
546  [U.  S.  Comp.  St.  1901,  p.  3421]),  the  courts  of  bankruptcy  are  in- 
vested with  jurisdiction  to  adjudge  persons  bankrupt  "who  have  had 
their  principal  place  of  business,  resided  or  had  their  domicile  within 
their  respective  territorial  jurisdictions  for  the  preceding  six  months 
or  the  greater  portion  thereof."  There  is,  of  course,  a  legal  distinction 
between  "domicile"  and  "residence,"  although  the  terms  are  generally 
used  as  synonymous,  the  distinction  depending  upon  the  connection  in 
which  and  the  purpose  for  which  the  terms  are  used.  "Domicile"  is 
the  place  where  one  has  his  true,  fixed,  permanent  home,  and  principal 
establishment,  and  to  which,  whenever  he  is  absent,  he  has  the  intention 
of  returning,  and  where  he  exercises  his  political  rights.  There  must 
exist  in  combination  the  fact  of  residence  and  the  animus  manendi. 
"Residence"  indicates  permanency  of  occupation  as  distinguished  from 
temporary  occupation,  but  does  not  include  so  much  as  "domicile," 
which  requires  an  intention  continued  with  residence.    2  Kent,  576. 
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Residence  has  been  defined  to  be  a  place  where  a  person's  habitation  is 
fixed  without  any  present  intention  of  removing  therefrom.  It  is  lost 
by  leaving  the  place  where  one  has  acquired  a  permanent  home  and  re- 
moving to  another  place  animo  non  revertendi,  and  is  gained  by  re- 
maining in  such  new  place  animo  manendi.  Tracy  v.  Tracy,  62  N.  J. 
Eq.  807, 48  Atl.  533.  In  Shaeffer  v.  Gilbert,  73  Md.  66,  20  Atl.  434,  the 
word  is  thus  defined : 

"It  does  not  mean  •  •  •  one's  permanent  place  of  abode  where  he  In- 
tends to  live  all  his  days,  or  for  an  indefinite  or  unlimited  time;  nor  does  it 
mean  one's  residence  for  a  temporary  purpose,  with  the  intention  of  returning 
to  his  former  residence  when  that  purpose  shall  have  been  accomplished,  but 
means,  as  we  understand  it,  one's  actual  home,  in  the  sense  of  having  no  other 
home,  whether  he  intends  to  reside  there  permanently  or  for  a  definite  or  in- 
definite length  of  time." 

The  term  is  an  elastic  one,  and  difficult  of  precise  definition.  The 
sense  in  which  it  should  be  used  is  controlled  by  reference  to  the  object. 
Its  meaning  is  dependent  upon  the  circumstances  then  surrounding 
the  person,  upon  the  character  of  the  work  to  be  performed,  upon 
whether  he  has  a  family  or  a  home  in  another  place,  and  largely  upon 
hispresent  intention.     Rindge  v.  Green,  52  Vt  208. 

There  is  some  looseness  and  some  conflict  in  the  opinions  in  the  defi- 
nition given  to  the  term  "residence."  We  need  not  stop  to  discuss 
these,  because  all  agree  that  a  residence,  whether  it  must  be  accom- 
panied animo  manendi  or  may  exist  with  a  present  intention  at  some 
time  to  remove  therefrom,  must  be  bona  fide,  not  pretentious.  Morris 
V.  Gihner,  129  U.  S.  329,  9  Sup.  Ct.  293,  32  L.  Ed.  690.  We  are  con- 
strained to  believe  that  the  purported  change  of  residence  of  the  bank- 
rupt from  St.  Louis  to  East  St.  Louis  was  pretentious  only,  not  real; 
and  was  merely  for  the  purpose  of  pretending  to  acquire  a  residence 
solely  for  the  purpose  of  filing  his  petition  in  bankruptcy  in  a  district 
in  which  he  did  not  reside.  Indeed,  the  bankrupt  frankly  avowed  that 
to  be  his  only  purpose,  and  that  he  went  to  East  St.  Louis  with  the  then 
intention  of  leaving  the  place  so  soon  as  he  had  accomplished  his  pur- 
pose. There  was  no  bona  fide  change  of  residence.  There  was  no 
bona  fide  assumption  of  residence  in  East  St.  Louis.  He  necessarily 
must  spend  the  hours  of  business  in  St.  Louis.  He  left  his  home  in 
St.  Louis,  where  he  resided  with  relatives,  and  where  he  had  passed 
his  life,  crossed  the  river,  and  at  much  inconvenience  to  his  business 
assumed  a  home  in  a  city  of  stockyards^  to  which,  as  his  sister  re- 
marked, one  is  not  apt  "to  go  to  unless  for  business ;  don't  go  there 
for  pleasure,"  carrying  such  of  his  effects  as  he  thought  necessary  in 
a  single  trunk,  which  he  soon  removed  from  the  lodging  he  had  en- 
gaged, and  which  was  not  returned  for  over  a  year,  retaining  at  his 
lodging  only  articles  of  toilet  and  a  nightshirt.  He  was  a  sojourner 
merely,  and  not  a  resident,  of  East  St.  Louis.  We  look  upon  this 
transaction  as  an  imposition  upon  the  jurisdiction  of  the  court.  The 
Congress  did  not  intend  that  one  may  select  any  court  of  bankruptcy 
which  he  pleases  in  these  broad  United  States,  and  be  enabled,  through 
a  pretentious  removal  to  the  district  of  that  court,  to  obtain  his  dis- 
charge from  his  debts.  To  allow  that  to  be  done  would  open  the  door 
to  grave  frauds  upon  creditors,  which  we  are  not  disposed  to  counte- 
nance. 
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It  IS  objected  that  the  petition  to  dismiss  for  want  of  jurisdiction 
comes  too  late;  that  the  adjudication  in  bankruptcy  is  a  judgment; 
that  the  only  relief  to  the  creditor  was  to  appeal  within  lo  days  from 
that  adjudication.  To  so  hold  would  be  to  deny  in  99  cases  out  of  100 
all  relief  whatever,  and  to  make  easy  the  perpetration  of  fraud.  In 
voluntary  cases  the  adjudication  passes  ex  parte  and  forthwith.  The 
time  for  appeal  would  have  passed  before  creditors  would  in  most  cases 
receive  notice  of  the  adjudication,  and  the  record  made  by  the  bankrupt 
would  show  nothing  erroneous.  Here  there  were  no  laches  chargeable 
to  the  creditors,  for  promptly  upon  ascertaining  the  facts  from  the 
examination  of  the  bankrupt  the  petition  to  dismiss  was  made.  But, 
aside  from  that,  it  would  be  the  duty  of  the  court  sua  sponte,  when  it  is 
led  to  suspect  that  its  jurisdiction  has  been  imposed  upon,  to  inquire 
into  the  facts  by  some  appropriate  form  of  proceeding,  and,  for  its  own 
protection  against  fraud  or  imposition,  to  act  as  justice  may  require. 
Morris  v.  Gilmer,  supra. 

The  petition  for  review  is  denied,  and  upon  the  appeal  the  decree  of 
the  court  below  dismissing  the  proceeding  is  affirmed. 


(127  Fed.  680.) 

THE  WESTMINSTER. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  11,  190i.) 

No.  2a 

1.  Shipping— Damage  to  Cargo— Perils  of  Sea. 

In  seeking  to  be  relieved  from  liability  for  damage  to  cargo  in  transit 
under  the  exception  of  perils  of  the  sea,  the  shipowner,  as  carrier,  is  bound 
to  prove  that  the  injuries  were  the  result  of  such  untoward  circumstances 
as  could  not  have  been  anticipate  and  guarded  against  by  the  exercise 
of  ordinary  care  and  prudence. 

2,  Same— Conditions  of  Bill  of  Lading  Requibing  Notice  of  Claih. 

A  provision  in  a  bill  of  lading  that  "neither  the  steamship  owners  nor 
their  agents  nor  any  of  their  servants  are  to  be  liable  ♦  ♦  •  for  any 
claim  notice  of  which  Is  not  given  before  the  removal  of  the  goods"  is  to 
be  construed  as  requiring  su3i  notice  to  be  given  before  the  removal  of 
the  goods  from  the  dock,  and  Imposes  a  valid  condition  precedent  to  the 
right  to  recover  for  damage  to  cargo  either  against  the  owners  personally, 
or  by  a  suit  in  rem,  where,  under  the  circuiustancos  of  the  case,  such  con- 
dition is  Just  and  reasonable — as  where  the  damage  was  known  when  the 
cargo  was  discharged. 

8.  Same— Burden  of  Proof. 

When  the  failure  to  give  such  notice  Is  set  up  by  respondent  as  a  defense, 
the  burden  rests  upon  libelant  to  prove  the  notice,  as  a  condition  to  the 
right  of  recovery,  It  being  an  affirmative  fact  peculiarly  within  his  knowl- 
edge. 

4.  Same— Waiver. 

The  failure  of  the  owners  to  Insist  on  the  condition  in  other  cases  does 
not  constitute  a  waiver  in  favor  ol*  libelant  where  it  Is  not  shown  that  he 
knew  the  fact  and  was  misled  by  It 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  116  Fed.  123. 

1 1.  Loss  by  perils  of  the  sea,  see  note  to  The  Dunbritton,  19  C.  C.  A.  5. 
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H.  L.  Cheney,  for  appellants. 

J.  P.  Kirlin  and  Henry  R.  Edmunds,  for  appellees. 

Before  ACHESON  anci  GRAY,  Circuit  Judges,  and  ARCHBALD, 
District  Judge. 

ARCHBALD,  District  Judge.  This  was  a  libel  filed  by  the  appel- 
lants against  the  steamship  City  of  Westminster  to  recover  damages 
for  injury  to  certain  bales  of  jute  cloth  and  burlap  on  the  voyage  from 
London  to  Philadelphia,  by  reason,  as  alleged,  of  improper  stowage. 
The  passage  was  a  stormy  one,  and  the  injury  received,  which  was 
unquestioned,  was  attributed  by  the  claimant,  not  to  bad  stowage,  which 
was  denied,  but  to  the  extreme  severity  of  the  weather  encountered. 
Notwithstanding  the  evidence  upon  the  subject,  we  incline  to  the  view 
that,  if  the  case  were  to  be  disposed  of  upon  this  issue,  the  merits  would 
be  found  with  the  libelants.  The  carriers  were  insurers,  and  the  cargo 
in  question  was  injured  in  transit.  In  seeking  to  be  relieved  from 
liability  under  the  exception  of  perils  of  the  sea,  the  shipowners  were 
bound  to  prove  that  the  injuries  were  the  result  of  such  untoward  cir- 
cumstances as  could  not  have  been  anticipated  and  guarded  against  by 
the  exercise  of  ordinary  care  and  prudence.  The  voyage  was,  no 
doubt,  tempestuous,  but  not  beyond  that  which  was  to  be  expected  on  the 
Atlantic  in  March,  and  there  is  evidence  to  show  that  the  bales  had  be- 
gun to  shift  before  the  severe  weather  came  on.  If  they  had  been  prop- 
erly stowed  by  the  stevedore  at  the  outstart,  they  would  not  have  re- 
quired the  attention  which  they  did  within  a  few  days  after  leaving 
London ;  and  if,  after  they  began  to  shift,  they  were  shored  and  tom- 
med  to  the  additional  extent  described  by  the  ship's  carpenter,  it  is 
difficult  to  see  how  they  could  get  out  of  place  and  be  injured  so  long 
as  the  ship  held  together.  The  evidence  on  the  subject  proves  too 
much.  It  shows  such  precautions  taken  as  must  have  secured  the  cargo 
beyond  a  peradventure  in  almost  any  weather,  and  certainly  in  that 
of  the  character  described.  The  burden  resting  on  the  carriers  would 
hardly  seem  to  be  met  by  this  showing. 

But  we  are  relieved  from  the  necessity  of  passing  definitely  upon 
this  question,  and  allude  to  it  merely  to  show  that  the  case  is  properly 
made  to  turn  on  the  point  on  which  it  was  disposed  of  in  the  court 
below.  The  libel  was  dismissed  on  the  ground  that  no  notice  of  claim 
was  given  by  the  consignees  before  the  removal  of  the  goods.  This 
is  in  exact  accord  with  the  ruling  of  this  court  in  the  case  of  The  St. 
Hubert,  107  Fed.  727,  46  C.  C.  A.  603,  from  which  it  cannot  be  dis- 
tinguished. The  bill  of  lading  there,  as  here,  provided  that  neither  the 
shipowners  nor  their  agents  or  servants  should  be  liable  "for  any  claim 
notice  of  which  is  not  given  before  the  removal  of  the  goods" ;  and  it 
was  held  that  without  such  notice  there  could  be  no  recovery.  The 
purpose  of  the  provision,  .as  there  pointed  out  by  Gray,  J.,  is  that  the 
shipowners  may  know,  not  merely  whether  there  is  damage — for  which 
no  demand  may  ever  be  made — ^but  whether  any  claim  for  damages  is 
asserted  by  the  consignee,  so  that  the  necessary  investigation  can  be 
made  to  ascertain  the  facts  while  they  are  fresh.  The  notice  stipulated 
for  is  not  of  the  fact  of  damage,  more  or  less,  but  of  the  intent  to  hold 
the  carrier  liable  for  it,  which,  on  failure  to  give  notice,  the  latter,  in 
view  of  the  stipulation,  may  well  regard  as  being  waived. 
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No  doubt,  to  sustain  it  as  a  binding  condition  in  any  given  case,  it 
must  appear  from  the  circumstances  which  there  prevail  that  it  was 
just  and  reasonable.  Queen  of  the  Pacific,  i8o  U.  S.  49,  21  Sup.  Ct. 
278,  45  L.  Ed.  419.  But  what  is  there  in  the  present  instance  to  show 
that  it  was  not?  It  was  known  at  once  on  the  arrival  of  the  ship  and 
the  discharge  of  the  cargo  that  the  goods  were  seriously  damaged, 
which  was  so  manifest  that  an  order  for  a  survey  was  obtained,  and  the 
libelants,  as  insurers,  assimied  and  paid  the  loss.  There  was  nothing, 
therefore,  to  prevent  the  parties  interested — consignees  or  underwrit- 
ers— from  making  the  necessary  claim,  as  well  as  stating  its  extent 
Prima  facie,  the  carriers  were  liable,  and  the  burden  was  on  them  to 
clear  themselves  (The  Majestic,  166  U.  S.  375,  17  Sup.  Ct.  597,  41  L. 
Ed.  1039),  which  was  sufficient  of  itself  to  justify  the  claim,  without 
taking  time  to  investigate  it.  No  doubt,  the  consignees  were  entitled 
to  a  suitable  opportunity  to  make  an  intelligent  claim,  but  they  had  it 
Whatever  may  be  the  case  where  the  injury  is  latent  and  the  liability 
doubtful,  neither  can  be  alleged  of  what,  on  the  face  of  things,  appeared 
here. 

The  reasonableness  of  the  condition  is  not  to  be  destroyed  by  the 
extreme  construction  that  claim  must  be  made  before  the  removal  of 
the  goods  from  the  ship.  Of  two  possible  interpretations,  that  is  to 
be  adopted  which  will  uphold  the  contract,  rather  than  subvert  it.  The 
stipulation  is  that  notice  shall  be  given  "before  removal  of  the  goods." 
It  does  not  say  removal  from  where,  and  its  terms  are  satisfied,  as 
pointed  out  in  The  St  Hubert,  supra,  by  notice  before  a  removal  from 
the  place  where  the  goods  are  deposited  on  the  dock  or  wharf.  If  the 
view  taken  by  the  English  courts  diflfers  from  this,  we  are  not  bound 
by  it ;  but  in  one  case,  at  least  (Moore  v.  Harris,  L.  R.  i  App.  Cases, 
318),  it  is  the  same.  It  is.  true  that  even  with  this  construction  the  time 
limit  is  a  short  one,  but  not  so  short  in  the  present  instance,  as  is  shown 
above,  as  to  abridge  unduly  the  rights  of  the  parties.  Provisions 
equally  stringent  have  been  sustained  in  several  cases.  In  Moore  v. 
Harris,  L.  R.  i  App.  Cases,  318,  and  in  Angel  v.  Cunard  Steamship 
Co.  (D.  C.)  55  Fed.  1005,  the  condition — the  same  as  here — was  for 
notice  before  removal.  So  was  it,  with  regard  to  live  stock  shipments, 
in  Southern  Ry.  v.  Adams,  115  Ga.  705,  42  S.  E.  35 ;  Wood  v.  Southern 
Ry.,  118  N.  C.  1056,  24  S.  E.  704;  Wichita  Ry.  v.  Koch,  47  Kan.  753, 
28  Pac.  1013;  and  Rice  v.  Kansas  Pacific  Ry.,  63  Mo.  314;  while  in 
Kyle  V.  Bufifalo  R.  R.,  16  U.  C.  C.  P.  76,  a  24-hour  limit ;  in  St  Louis 
R.'  R.  V.  Hurst,  67  Ark.  407,  55  S.  W.  215,  a  30-hour  limit;  in  Lewis 
V.  Great  West.  Ry.,  5  Hurlst.  &  Norm.  867,  and  Moore  v.  Great  North- 
ern R.  R.,  L.  R.  8  Irish  95,  a  3-days  limit;  and  in  Black  v.  Wabash  R 
R.,  Ill  111.  351,  53  Am.  Rep.  628,  one  of  5  days — were  all  enforced. 
We  doubt  whether,  as  held  by  the  learned  district  judge  in  the  case  of 
The  St.  Hubert  (D.  C.)  102  Fed.  362,  the  provision  is  divisible,  by  which 
the  part  calling  for  notice  may  be  held  good,  and  that  requiring  it  to 
be  given  within  a  certain  time  be  disregarded.  It  must  be  taken,  in 
our  judgment,  as  it  stands,  and  held  reasonable  or  unreasonable  as 
a  whole,  which  the  attendant  circumstances  must  determine.  But  even 
so,  we  see  no  occasion  to  question  its  entire  fairness  here. 

It  is  said,  however,  that  there  was  no  satisfactory  evidence  that  notice 
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ha(J  not  been  given,  and  that  the  rule  with  regard  to  the  burden  of 
proof  was  not  properly  applied.  But  the  confusipn,  if  any,  g^ows  out 
of  supposing  that  want  of  notice  was  to  be  proved  in  the  first  instance 
by  the  respondent.  The  giving  of  notice  was  an  affirmative  fact 
peculiarly  witliin  the  knowledge  of  the  libelants,  both  with  regard  to 
the  time  when,  and  the  agent  or  representative  of  the  shipowners  to 
whom,  it  was  given ;  and  the  want  of  it  having  been  set  up  in  the  an- 
swer— ^whether  original  ^or  amended,  does  not  matter — it  was  incum- 
bent on  the  libelants  to  prove  it,  as  a  condition  of  the  right  to  recover. 
6  Cycl.  Law  &  Proc.  506;  Metropolitan  Trust  Co.  v.  Toledo  R.  R.  (C. 
C.)  107  Fed.  628;  U.  S.  Express  Co.  v.  Harris,  51  Ind.  127;  Oster- 
houdt  V.  Southern  Pacific  Co.,  47  App.  Div.  146,  62  N.  Y.  Supp.  134. 
Even  if  the  stipulation  could  be  regarded  as  in  the  nature  of  a  statute 
of  limitations  (Westcott  v.  Fargo,  61  N.  Y.  542,  19  Am.  Rep.  300; 
Southern  Express  Co.  v.  Caperton,  44  Ala.  loi,  4  Am.  Rep.  118),  which 
it  is  declared  in  Express  Co.  v.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556, 
that  it  is  not,  still,  having  been  pleaded,  and  the  libelants  thereby  noti- 
fied that  it  would  be  relied  upon,  they  were  bound  by  every  rule  to  show 
compliance,  or  that  which  would  excuse  it,  or  be  barred. 

It  is  further  urged  that  the  condition  requiring  notice  had  been 
waived.  But  the  only  ground  for  this  is  the  alleged  failure  of  the 
agents  of  the  line  to  assert  it  upon  prior  occasions,  which  is  altogether 
insufficient.  Even  if  their  power  to  dispense  with  so  important  a  pro- 
vision of  the  contract  of  affreightment  was  shown,  the  mere  fact  that 
they  had  not  seen  fit  to  insist  upon  it  in  other  instances  amounts  to 
nothing  in  this.  The  circumstances  which  led  them  to  do  so,  even  if 
they  could  be  inquired  into,  are  not  before  us;  nor  is  it  contended 
that  the  consignees  or  underwriters  knew  of  the  practice,  and  relied 
upon  it  as  the  basis  of  their  own  inaction,  to  their  hurt,  which  might 
possibly  have  availed  them  something  if  they  had,  but  cannot  as  it  is. 

The  decree  of  the  District  Court  dismissing  the  libel  is  affirmed. 


(127  Fed.  (583.) 

NORDLINGER  v.  UNITED  STATES. 

Mcelroy  v.  united  states. 

(Circuit  Ourt  of  Appeals,  Second  Circuit    January  6,  1904.) 

N08. 2,926, 2,875. 

1.  Customs  Duties— Classification— Canabt  Seed— Gbass  Seed. 

Canary  seed,  which  is  botanically  a  grass  seed,  but  Is  used  principally 
as  a  bird  seed,  and  which  is  not  known  commercially  as  grass  seed,  is  not 
free  of  duty  under  the  provision  in  Tariff  Act  July  24,  1897,  c.  11,  §  2,  Free 
List  par.  656,  30  Stat.  201  [U.  S.  Comp.  St.  1901,  p.  1687],  for  "grass  Seeds 
•  ♦  ♦  not  specially  provided  for,"  but  is  dutiable  under  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  G.  par.  254,  30  Stat.  171  [U.  S.  Comp.  St 
1901,  p.  1650],  covering  "seeds  of  all  kinds  not  specially  enumerated." 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

These  causes  come  here  upon  appeal  to  review  the  decision  of  the  Cir- 
cuit Court,  Southern  District  of  New  York,   in  United  States  v.  Nord- 
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linger,  1 19  Fed.  478,  which  reversed  a  decision  of  the  Board  of  Gen- 
eral Appraisers  (G.  A.  4,328 — ^T.  D.  20,517),  reversing  the  assessment  of 
duty  on  certain  seeds  by  the  collector  of  the  port  of  New  York.  The 
importations  were  made  under  the  tariflf  act  of  1897, 

Alexander  P.  Ketchum,  for  appellants. 
Henry  C.  Piatt,  Asst.  U.  S.  Atty. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  merchandise  in  question  consists 
of  the  seeds  of  a  grass  called  phalaris,  and  is  sold  for  food  for  birds. 
It  is  cultivated  for  the  seeds.  The  straw  is  very  short,  and  of  but 
little  value.  It  is  botanically  a  g^ass  in  the  same  sense  in  which  wheat, 
oats,  and  other  seeds  are  grasses.  The  principal  use,  as  the  board  finds, 
is  that  of  its  grain  as  bird  food.  There  is  no  evidence  in  the  record  that 
it  is  ever  used  for  any  other  purpose.  It  is  the  well-known  canary 
seed.  The  collector  classified  it  for  duty  under  Tariff  Act  July  24, 
1897,  c.  II,  §  I  Schedule  G,  30  Stat  171  [U.  S.  Comp.  St  1901,  p. 
1650],  par.  254,  which  reads: 

'*254.  Seeds:  Castor  beans  or  seeds,  twenty-five  cents  per  bushel  of  fifty 
pounds;  fiaxseed  or  linseed  and  other  oil  seeds  not  specially  provided  for  In 
this  act,  twenty-five  cents  per  bushel  of  fifty-six  pounds;  poppy  seed,  fifteen 
cents  per  bushel;  •  •  •  seeds  of  all  kinds  not  specially  enumerated  in 
this  act,  thirty  per  centum  ad  valorem," 

The  importer  claimed  that  it  was  free  under  Tariff  Act  July  24, 
1897,  c.  II,  §  2,  Free  List,  par.  656,  30  Stat  201  [U.  S.  Comp.  St  1901, 
p.  1687],  wWch  reads: 

'*666.  Anise,  caraway,  cardamom,  eaulifiower,  coriander,  cotton,  ciunmin, 
fennel,  fenugreek,  hemp,  hoarhound,  mangel-wurzel,  mustard,  rape,  St  John's 
bread  or  bean,  sugar  beet,  sorghum  or  sugar  cane  for  seed ;  bulbs  and  bulbous 
roots,  not  edible  and  not  otherwise  provided  for ;  all  flower  and  grass  seeds ; 
all  the  foregoing  not  specially  provided  for  In  this  act" 

The  course  of  legislation  is  illuminative  of  the  intent  of  Congress. 

In  1883  flaxseed  and  linseed;  hemp  seed,  rape  seed,  and  other  oil 
seeds  of  like  character;  seeds  aromatic  and  seeds  of  morbid  growth; 
and  garden  seeds  (except  seed  of  the  sugar  beet) — were  specifically  pro- 
vided for  in  the  schedules  imposing  duties  (Tariff  Act  March  3,  1883, 
pars.  94,  452,  466,  636,  22  Stat  488),  and  the  free  list  enumerated  "seeds 
of  all  kinds,  except  medicinal  seeds  not  specially  enumerated  or  prodd- 
ed for  in  this  act"  (paragraph  760).  Under  that  act  canary  seed  was 
free  under  paragraph  760.  In  1890  the  paragraph  in  the  free  list  was 
changed  so  as  to  read : 

•*G99.  Seeds :  Anise,  canary,  caraway,  cardamon,  coriander,  cotton,  ciunmin, 
fennel,  fenugreek,  hemp,  hoarhound,  mustard,  rape,  St.  Jolm's  bread  or  bene, 
sugai'-beet  mangel-wurzel,  sorghum  or  sugar  cane  for  seed,  and  all  flower  and 
grass  seeds;  bulbs  and  bulbous  roots,  not  edible;  all  of  the  foregoing  not 
specially  provided  for  in  this  act" 

It  would  seem  that  Congress  understood  that  canary  seed  was  not 
commercially  a  grass  seed ;  otherwise  it  would  not  have  named  it  in 
this  section,  since  it  would  be  covered  by  the  phrase  "all  grass  seeds." 

The  free  list  paragraph  of  the  act  of  1894  (paragraph  61 1)  is  the  same 
as  the  one  last  quoted,  except  tliat  the  word  "croton"  is  inserted  after 
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^'cotton.**  In  1897  this  paragraph  was  amended  merely  by  omitting 
the  word  "croton,"  by  inserting  the  word  "cauHflower'*  after  "carda- 
mon,"  and  by  striking  out  the  word  "canary."  The  natural  interpreta- 
tion of  the  change  would  be  that  Congress  intended  to  eliminate  canary 
seed  from  this  paragraph,  leaving  it  to  be  found  in  whatever  other  para- 
graph might  appropriately  cover  it. 

The  theory  of  the  importer  is  that  Congress  by  the  change  sought 
merely  to  simplify  the  pragraph  by  eliminating  the  enumeration  of  an 
article  which  is  botanically  a  grass  seed.  Such  was  the  conclusion  of 
the  Board  of  General  Appraisers,  as  appears  from  their  opinion : 

**The  reason  advanced  for  the  omission  of  the  word  *canary*  might  be  per- 
suasire  of  the  intent  of  Congress  but  for  one  fact  and  the  natural  deduction 
from  it  By  reference  to  Paxton*8  Botanical  Dictionary  we  find  that  canary 
seed  Is  the  only  grass  seed  named  in  the  paragraph,  and  there  are  no  flower 
seeds  enumerated  in  the  list  The  beet,  for  instance,  is  a  vegetable,  cotton  is 
a  shrub,  and  cardamon  is  an  herb.  It  would  seem  that  the  omission  of  the  word 
*canary'  was  for  the  purpose  of  correcting  a  redundancy,  and  we  adopt  this 
inference." 

The  difficulty  with  this  argument  is  that  it  assumes  that  Congress 
used  the  word  "grass  seeds"  in  their  scientific  botanical  sense,  without 
regard  to  their  commonly  received  and  popular  meaning.  In  Nix  v. 
Hedden,  149  U.  S.  304,  13  Sup.  Ct  881,  37  L.  Ed.  745,  the  question 
was  whether  tomatoes  were  to  be  classed  as  "vegetables"  or  as  "fruit," 
within  the  meaning  of  the  tariflf  act  of  1883.    The  court  said : 

**The  passages  cited  from  the  dictionaries  define  the  word  'fruit'  as  the  seed 
of  plants,  or  that  part  of  plants  which  contains  the  seed,  and  especially  the 
juicy  pulpy  products  of  certain  plants,  covering  and  containing  the  seed. 
These  definitions  have  no  tendency  to  show  that  tomatoes  are  *fruit'  as  dis- 
tinguished from  'vegetables'  in  common  speech,  or  within  the  meaning  of  the 
tariff  act  ♦  ♦  ♦  Botanically  speaking,  tomatoes  are  the  fruit  of  a  vine, 
just  as  are  cucumbers,  squashes,  beans,  and  peas.  But  in  the  common 
language  of  the  people,  whether  sellers  or  consumers  of  provisions,  all  these 
are  vegetables." 

And  the  court  cites  Robertson  v.  Salomon,  130  U.  S.  412,  9  Sup. 
Ct-  559>  32  L.  Ed.  995,  in  which  case,  of  an  attempt  to  class  beans  as 
seeds,  it  was  said : 

**We  do  not  see  why  they  should  be  classified  as  seeds  any  more  than  wal- 
nuts should  be  so  classified.  Both  are  seeds  in  the  language  of  botany  or 
natural  history,  but  not  in  commerce  nor  in  common  parlance.  On  the  other 
hand,  in  speaking  generally  of  provisions,  beans  may  well  be  included  under 
the  term  'vegetables.'  ♦  ♦  ♦  This  is  the  principal  use  to  which  they  are 
put.  Beyond  the  common  knowledge  which  we  have  on  this  subject  very  little 
evidence  is  necessary  or  can  be  produced." 

Upon  the  appeal  to  the  Circuit  Court  the  government  introduced  the 
testimony  of  five  apparently  disinterested  witnesses,  dealers  in  grass 
and  flower  seeds,  and  to  a  limited  extent  in  canary  seed,  who  testified 
that  canary  seed  is  known  not  as  a  grass  seed,  but  as  a  bird  seed.  The 
appellant  criticizes  their  testimony  on  the  ground  that  their  experience 
in  wholesale  dealings  had  not  been  sufficiently  comprehensive;  but  it 
should  be  borne  in  mind  that  they  were  not  called  to  establish  for  the 
words  a  meaning  peculiar  to  trade  and  commerce  and  different  from 
that  given  to  them  in  common  everyday  speech.  It  is  common  knowl- 
edge that  canary  seed  is  a  bird  seed,  and  in  common  speech  it  is  so 
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understood.     The  testimony  of  the  dealers  showed  that  they  had  the 
same  understanding,  and  there  is  certainly  no  evidence  in  the  record  to 
show  that  there  is  some  peculiar  trade  classification  of  it  different  there- 
from. 
The  decision  of  the  Circuit  Court  is  affirmed. 


(127  Fed.  G8G.) 

KENTUCKY  NAT.  BANK  OF  LOUISVILLE,  KT..  v.  CARLBT. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  6,  1904.) 

No.  2a 

!•  Bankbuptcy— Discharge—Objections— BviDENCB—lNtkoDUcnoN—TiM«. 

Where  objections  to  a  bankrupt's  discharge  were  filed  May  10, 1901,  and 
the  referee  on  August  15,  1901,  proceeded  with  the  taking  of  evidence,  not- 
withstanding the  creditor's  objection,  and  at  the  meeting  of  that  date,  and 
at  other  meetings  subsequently  held  prior  to  September  3,  1901,  when  the 
proofs  were  formally  closed,  the  objector  had  full  opportunity  to  offer  any 
evidence  desired,  its  subsequent  application  to  reopen  the  case  for  the 
purpose  of  introducing  additional  evidence,  made  more  than  a  year  there- 
after, was  properly  denied. 

2.  Same— Presumption. 

Wliere  an  application  for  a  bankrupt's  discharge  was  duly  referred  to 
the  referee,  and  the  court  affirmed  his  report,  and  made  an  order  of  dis- 
charge, it  will  be  presumed  in  support  of  the  order  that  the  court  inves- 
tigated objections  made  thereto,  and  overruled  the  same  on  the  merits. 

a  Same— False  Oath. 

Under  Bankr.  Act  July  1,  1898.  c.  541.  §  29.  par.  %."  30  Stat  554  [U.  S. 
Ck>mp.  St  1901.  p.  S433],  providing  that  a  person  shall  be  punished  by  im- 
prisonment on  conviction  of  having  knowingly  and  fraudulently  made  a 
false  oath  or  account  in  or  relating  to  any  proceeding  in  bankruptcy,  a 
bankrupt  was  not  precluded  from  obtaining  his  discharge  by  reason  of 
having  made  a  false  oath  during  the  progress  of  the  proceedings,  unless 
.  such  oath  was  "knowingly  and  fraudulently"  false. 

4.  Same— Issues. 

Where  a  creditor,  in  his  specification  of  objections  to  a  bankrupt's  dis- 
charge, in  each  instance  alleged  that  the  false  oaths  of  the  bankrupt 
alleged  as  a  ground  for  withholding  the  discharge  were  knowingly  and 
fraudulently  made,  he  could  not  object  to  the  court's  refusal  to  withhold 
a  discharge  on  a  finding  by  the  referee  that  such  false  oaths  were  not  made 
"knowingly  and  fraudulently."  on  the  ground  that  such  an  issue  was  an 
inconclusive  one. 

Appeal  and  Petition  for  Review  from  the  District  Court  of  the  United 
States  for  the  District  of  New  Jersey. 

A.  Gordon  Murray  and  Andrew  C.  Gray,  for  appellant 
Francis  D.  Carley,  for  appellee. 

Before  ACHESON  and  DALLAS,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  case  has  been  heard  both  upon  pe- 
tition for  revision  and  upon  appeal.  The  petition  is  intended,  says 
the  petitioner's  brief,  to  obtain  the  revision  by  this  court  of  the  ref- 
eree's refusal  to  receive  certain  proofs,  and  of  the  action  of  the  district 
udge  "in  not  investigating  the  merits  of  the  application  for  discharge." 
"he  appeal  is  from  the  order  of  the  court  granting  the  discharge. 


T] 
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There  is  no  merit  in  the  complaint  that  the  referee  precluded  the  pe- 
titioner from  presenting  relevant  evidence.  Its  specifications  of  ob- 
jections to  the  bankrupt's  discharge  were  filed  on  May  lo,  1901,  and 
the  referee  was  right  in  proceeding,  notwithstanding  its  objection,  with 
the  taking  of  evidence  under  those  specifications,  on  August  15,  1901. 
At  the  meeting  of  that  date,  and  at  those  subsequently  held,  it  was 
actively  represented  by  counsel,  and  it  was  not,  at  any  of  them,  pre- 
vented from  offering  any  evidence  it  desired  to  submit.  On  Septem- 
ber 3,  1901,  the  proofs  were  formally  closed,  and  the  matter  was  then 
submitted  to  the  referee  for  decision ;  and  it  was  not  until  a  year  there- 
after that  the  motion  was  made  to  reopen  the  case  for  the  purpose  of 
introducing  additional  evidence.  This  motion  was  properly  denied. 
The  case  should  not  have  been  reopened  so  long  after  it  had  been  closed, 
for  the  reception  of  any  proof  not  manifestly  important ;  and  we  have 
examined  the  record  and  the  petitioner's  brief  with  especial  reference 
to  this  subject,  without  finding  anything  in  either  of  them  which,  in 
our  judgment,  should  prevent  our  acceptance  of  the  opinion  expressed 
by  the  referee  that  the  new  evidence  which  the  objecting  creditor  de- 
sired to  introduce  was  immaterial.  The  reference  to  the  referee  was 
made  in  conformity  with  the  third  paragraph  of  general  order  12  (89 
Fed.  vii),  and  his  report  was  filed  upon  March  23,  1903.  Two  months 
afterwards,  viz.,  on  May  25,  1903,  the  court  made  tw^o  orders,  one  of 
which  affirmed  the  report  of  the  referee,  and  directed  that  a  discharge 
be  granted  to  the  bankrupt  in  accordance  therewith,  and  the  other 
of  which  was  in  the  terms  in  which  formal  orders  of  discharge  are 
commonly  and  properly  made.  Collier  on  Bankruptcy  (4th  Ed.)  p.  639, 
and  note.  We  cannot  assume  that  the  learned  judge  confirmed  the  re- 
port of  the  referee  without  due  consideration,  or  that  he  discharged  the 
bankrupt  without  investigating  the  merits.  On  the  contrary,  it  is  to  be 
presimied  that  whatever  he  should  have  done  was  done ;  for  "there  is 
no  principle  of  law  better  settled  than  that  every  act  of  a  court  of  com- 
petent jurisdiction  shall  be  presumed  to  have  been  rightly  done  until 
the  contrary  appears."  Eltonhead  v.  Allen,  119  Fed.  126,  55  C.  C.  A. 
671,  and  cases  there  cited.  Moreover,  this  point,  even  if  well  taken, 
would  be  of  no  practical  consequence,  for  the  petitioner,  by  its  appeal, 
has  invoked  the  investigation  of  the  merits  by  this  court,  and  it,  upon 
fully  considering  them,  is  satisfied  that  the  order  in  question,  whetfier 
made  with  or  without  investigation,  was,  in  itself,  a  correct  and  proper 
one. 

The  specific  errors  assigned  go  to  the  action  of  the  court  below  in 
affirming  the  referee's  findings  upon  matters  of  fact.  To  refer  to  these 
specifications  in  detail,  and  discuss  the  proofs  with  reference  to  them, 
would  serve  no  useful  purpose,  and  would  occupy  much  time.  Suffice 
it,  therefore,  to  say,  that  we  have  thoroughly  scrutinized  all  the  evi- 
dence, and  upon  careful  consideration  of  it  are  clearly  of  opinion  that 
the  material  facts  were  correctly  found  by  the  referee,  and  that,  conse- 
quently, the  court's  confirmation  of  his  report  with  respect  to  them  was 
unquestionably  right.  It  has,  however,  been  contended  that  the  facts 
as  found  by  the  referee  did  not  justify  the  discharge  of  the  bankrupt, 
because,  as  to  certain  oaths  made  by  him  in  the  course  of  the  proceed- 
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ing,  the  finding  of  the  referee  was,  not  that  they  were  not  false,  but  that 
the  bankrupt  had  not  "knowingly  and  fraudulently"  made  a  false  oath. 
This  contention  is  based  upon  the  supposition  that  the  words  "know- 
ingly and  fraudulently,"  as  they  occur  in  paragraph  "b"  of  section  29 
of  the  bankruptcy  act  (Act  July  i,  1898,  c.  541,  30  Stat.  554  [U.  S. 
Comp.  St  1901,  p.  3433]),  do  not  apply  to  its  clause  relating  to  the 
making  of  a  false  oath.  We  cannot  assent  to  this  supposition.  It  is 
not  accordant  with  the  construction  of  the  section  which,  in  our  opin- 
ion, is  the  only  reasonable  one,  and  which  the  District  Court  for  the 
Eastern  District  of  Pennsylvania  in  Re  Beebe,  1 16  Fed.  48,  has  as- 
sumed  to  be  the  only  possible  one.  In  Collier  on  Bankruptcy  (4th  Ed.) 
p.  167,  it  is  said  that  "the  oath,  if  available  as  an  objection  to  a  dis- 
charge, *  *  *  must  have  been  knowingly  and  fraudulently  made," 
and  for  this  statement  In  re  Beebe  and  other, cases  are  cited.  Further- 
more, the  appellant's  specifications  of  objections  to  discharge,  in  each 
instance  in  which  they  alleged  the  making  of  a  false  oath,  expressly 
averred  it  to  have  been  knowingly  and  fraudulently  made.  Conse- 
quently, the  issue  which  tlie  referee  and  the  court  decided  was  precisely 
the  one  which  this  appellant  had  itself  tendered  for  decision,  and  it  has 
no  right  now  to  assert  that  that  issue  was  an  inconclusive  one. 

Both  upon  the  petition  for  revision  and  upon  the  appeal  the  order 
of  the  District  Court  discharging  the  bankrupt,  Francis  D.  Carley,  is 
affirmed. 


<127  Fed.  688.) 

UNITED  STATES  ▼.  WALTER  H.  GRAEF  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  6,  1904.) 

No.  8,247. 

1.  Customs  Dt7tie&— Commercial  Designation— Gaij/)0N8. 

In  construing  paragraph  263,  Tariff  Act  Aug.  28,  1894,  c.  849,  S  1,  Sched- 
ule I,  28  Stat  529,  relating  to  cotton  "galloons,*'  held,  as  to  certain  cotton 
bands,  in  widths  not  less  than  one  inch,  with  perfectly  straight  or  plain 
selvedged  edges,  which  are  used  in  trimming  hats,  that,  although  such  ar- 
ticles, up  to  an  inch  in  width,  may  be  known  as  "galloons"  in  trade  and 
commerce,  they  are  not  so  known  when  their  width  exceeds  one  inch. 

2.  Same— Classification— Cotton  Tbimmings— Hat  Bands. 

Certain  woven  cotton  articles,  from  1  to  2V^  inches  wide,  chiefly  used  as 
hat  bands  for  trlnunlng  men's  hnts,  held  to  be  dutiable  as  "trimmings"  of 
cotton,  under  paragraph  276,  Tariff  Act  Aug.  28,  1894,  c.  349,  S  1,  Sched- 
ule J,  28  Stat  530,  and  not  as  "galloons,"  under  paragraph  263  of  said  act 
(28  Stat  529),  nor  as  "manufactures  of  cotton  •  •  •  not  specially  pro- 
vided for,"  under  paragraph  264  of  said  act 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For  opinion  below,  reversing  a  decision  of  the  Board  of  General  Ap- 
praisers (G.  A.  4991 — T.  D.  23,280)  which  sustained  the  action  of  the 
collector  of  the  port  of  New  York  in  assessing  duties  upon  certain 
merchandise  imported  under  the  tariff  act  of  1894,  see  120  Fed.  1015. 

Chas.  D.  Baker,  Asst.  U.  S.  Atty. 
Albert  Comstock,  for  appellees. 
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Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  goods  in  question,  as  found  by  the 
board,  are  articles  woven  in  widths  from  about  i  to  2j^  inches,  and  in 
pieces  of  various  lengths,  with  perfectly  straight  or  plain  selvedged 
edges  or  borders,  and  are  composed  wholly  or  in  chief  value  of  cotton. 
They  are  expressly  designed  and  chiefly  used  as  hat  bands  for  trimming 
men's  hats.  The  collector  assessed  them  for  duty  under  paragraph 
276  (Act  Aug.  28,  1894,  c.  349,  §  I,  Schedule  J,  28  Stat.  530),  which  pro- 
vides for  **laces,  edgings,  nettings,  *  *  *  trimmings,"  etc.,  com- 
posed of  cotton,  not  specially  provided  for.  The  board  sustained  such 
classification.  The  importer  contends  that  they  are  covered  by  para- 
graph 263  (28  Stat.  529),  which  provides  for  "cords,  braids,  *  *  * 
tapes,  gimps,  galloons,"  etc.,  "woven,  braided  or  twisted  *  *  * 
made  of  cotton,"  etc.  The  Circuit  Court  classified  them  as  manufac- 
tures of  cotton  not  specially  provided  for,  under  paragraph  264.  Both 
sides  agree  in  the  proposition  that  paragraph  264  does  not  apply,  since 
the  articles  are  specially  provided  for  under  either  paragraph  263  or 
paragraph  276.  Both  also  agree  in  the  further  proposition  that  the 
articles  are  trimmings  and  covered  by  paragraph  276,  unless  they  are 
galloons,  and  therefore  more  specifically  provided  for  in  paragraph 
263. 

The  dictionaries  generally  concur  in  defining  "galloon"  as  a  "nar- 
row, tapelike  fabric  used  for  binding  hats,  shoes,  etc."  While  this  defi- 
nition is  sufficient  to  answer  the  purpose  of  a  dictionary,  it  is  evident 
that  it  lacks  precision.  The  word  "narrow"  is  a  relative  term,  of 
varying  meanings.  It  is  easy  to  conceive  of  a  tapelike  fabric  so  nar- 
row as  to  come  within  the  definition,  and  equally  easy  to  conceive  of 
one  so  wide  that  it  must  fall  without  it.  There  is  nothing  in  the  dic- 
tionaries which  indicates  just  where  the  dividing  line  comes.  In  the 
case  at  bar  that  line  is  indicated  with  sufficient  definiteness  to  enable  us 
to  determine  the  classification  of  the  goods,  samples  of  which  are  sub- 
mitted. The  weight  of  evidence  indicates  that  although  articles  like 
these  up  to  an  inch  in  width  may  be  known  as  "galloons"  in  trade  and 
commerce,  they  are  not  so  known  when  their  width  exceeds  one  inch. 
We  therefore  conclude  that  the  classification  of  the  collector  was  cor- 
rect. 

The  decision  of  the  Circuit  Court  is  reversed,  and  that  of  the  board 
affirmed. 


(127  Fed.  566.) 

COFFIN  v  NEW  YORK  MFB  INS.  00. 

(Clrenlt  Court  of  Appeals,  First  Circuit    December  29,  1903.) 

No.  490. 

1    Insubance— -Policy— Delivebt— Burden  of  Proof. 

In  an  action  on  a  life  insurance  policy,  the  burden  of  proving  a  delivery 
of  the  policy  after  the  testimony  was  all  in  v^as  still  on  plaintiff,  though 
she  established  a  prima  facie  case  by  proving  that  the  policy,  complete 
in  form,  came  from  insured's  custody. 
8.  Same— Etidencb. 

In  an  action  on  a  life  insurance  policy,  there  was  no  proof  of  the 
actual  payment  of  the  first  premium,   and  defendant,   after  plaintiff's 
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introduction  of  the  policy  In  evidence,  introduced  a  receipt  for  the  policy 
for  "inspection,"  signed  with  insured's  name.  Plaintiff,  in  rebuttal, 
proved  a  conversation  in  which  the  agent,  on  the  day  of  the  receipt, 
stated  that  he  had  delivered  the  policy  to  insured,  and  bad  in  his  pocket 
what  was  good  for  the  premium;  and  insured's  administrator,  who  was 
familiar  with  his  signature,  though  he  testified  that  he  did  not  consider 
the  signature  to  the  receipt  to  be  insured's  signature,  would  not  testify 
that  it  was  not  Held,  that  the  trial  court  was  Justified  in  ruling  that  the 
evidence  was  not  sulfielent  to  impeach  the  receipt,  and  authorize  a  finding 
that  the  policy  had  been  finally  delivered. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Rhode  Island. 

William  P.  Sheffield,  Jr.,  for  plaintiff  in  error. 
Rathbone  Gardner  (Richard  B.  Comstock,  on  the  brief),  for  defend- 
ant in  error. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  LOWELL, 
District  Judges. 

LOWELL,  District  Judge.  This  was  an  action  upon  a  policy  of  life 
insurance.  The  plaintiff  put  in  evidence  the  policy,  and  made  undis- 
puted proof  of  death.  Thereafter  the  defendant  offered  in  evidence  a 
receipt  signed  with  the  name  of  the  insured,  and  expressed  to  be  for 
"inspection."  Newman,  the  defendant's  agent,  testified  that  this  re- 
ceipt was  drawn  up  by  himself,  signed  by  the  insured  in  his  presence, 
and  delivered  to  him  by  the  insured  upon  his  handing  over  the  policy 
to  the  latter.  In  rebuttal  the  plaintiff  offered  evidence  of  a  conver- 
sation on  the  day  of  the  receipt  in  which  the  agent  said  that  he  had 
done  a  good  stroke  of  business,  had  delivered  the  policy  to  the  in- 
sured, and  had  in  his  pocket  what  was  good  for  the  premium.  The 
administrator  of  the  insured,  who  was  familiar  with  his  signature, 
testified  on  cross-examination  by  the  defendant's  counsel  that  he  did 
not  consider  the  signature  to  the  receipt  was  Coffin's  signature ;  that 
he  never  saw  him  sign  his  name  that  way;  that  he  would  not  say  it 
was  not  Coffin's  signature,  but  had  never  seen  him  sign  in  that  way. 
Being  called  by  the  plaiptiff  in  rebuttal,  he  identified  various  undis- 
puted signatures  of  Coffin,  but  these  were  not  offered  in  evidence,  and 
he  was  asked  nothing  further  concerning  the  genuineness  of  the  sig- 
nature to  the  receipt.  No  other  testimony  concerning  the  alleged  sig- 
nature of  the  insured  was  introduced.  The  presiding  judge  directed  a 
verdict  for  the  defendant,  and  the  plaintiff  duly  excepted. 

The  plaintiff  contended  that  there  was  evidence  to  show  that  the 
receipt  was  not  signed  by  Coffin,  and  so  that  there  was  evidence  that 
the  delivery  of  the  policy  to  him  was  unconditional.  By  proving  that 
the  policy,  complete  in  form,  came  from  Coffin's  custody,  the  plaintiff 
made  a  prima  facie  case ;  yet,  after  all  the  testimony  was  in,  the  bur- 
<len  of  proving  delivery  still  rested  upon  her.  See  Hartford  Fire  Ins. 
Co.  V.  Wilson,  187  U.  S.  467,  23  Sup.  Ct.  189,  47  L.  Ed.  261.  Upon 
the  whole,  we  are  of  opinion  that  she  has  not  sustained  that  burden  by 
evidence  sufficient  to  warrant  a  finding  in  her  favor  upon  this  essen- 
tial element  of  the  case.  The  vague  statement  of  the  defendant's 
agent,  who  doubtless  expected  that  Coffin's  inspection  of  the  policy 
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would  lead  him  to  take  out  the  insurance,  had  no  appreciable  tendency 
to  contradict  the  agent's  evidence  regarding  the  exchange  of  the  pol- 
icy and  the  receipt.  The  testimony  of  the  administrator,  who  could 
not  say  that  the  signature  was  not  Coffin's,  might  well  be  considered 
by  the  judge  of  the  court  below  insufficient  to  warrant  a  finding  by  the 
jury  that  the  agent  had  committed  forgery.  Moreover,  if  Newman's 
testimony  is  accepted,  the  first  premium  was  not  paid.  No  evidence 
of  payment  was  offered  by  the  plaintiff,  and  nonpayment  of  the  pre- 
mium made  it  extremely  unlikely  that  the  delivery  was  unconditional. 
It  is  true  that  there  are  some  authorities  which  hold  that  the  clause 
in  the  policy  which  acknowledges  the  payment  of  the  first  premium  is 
conclusive  evidence  of  payment.  The  authorities  on  this  point,  how- 
ever, differing  in  the  weight  which  they  attach  to  the  clause  in  the  pol- 
icy, do  not  deem  it  a  substitute  for  due  proof  of  delivery.  All  the 
evidence  taken  together  fails  to  furnish  this  proof,  or  sufficient  evi- 
dence of  delivery  to  warrant  a  verdict  for  the  plaintiff. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  the  defendant  in 
error  will  recover  the  costs  of  appeal. 


(125  Fed.  807.) 

KORN  y.  CHESAPEAKE  &  O.  RY.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.   July  7,  1903.) 

No.  1,178. 

L  Ca-'hrierb— EiECTiON  OP  Passenger— Death— LiABiLmr   of  Carrier— Evi- 
dence. 

PlalntllTB  intestate  boarded  a  passenger  train  about  7  o'clock  at  night, 
apparently  under  the  Influence  of  liquor,  but  sensible  of  his  surroundings 
and  capable  of  controlling  his  moyements.  After  the  train  started,  he 
refused  to  state  his  destination  or  pay  his  fare,  and  was  ejected  at  a 
point  about  300  yards  from  the  station,  with  lighted  houses  near.  The 
next  morning  he  was  found  near  the  track,  dead,  either  from  exposure  or 
cocaine  poisoning.  Held,  the  conductor  was  Justified  in  ejecting  him  from 
the  train  under  the  circumstances. 

8l  Same— Station  Aoent—Negligence— Scope  of  Authoritt. 

Plaintiff's  Intestate  passed  a  part  of  the  afternoon,  before  he  boarded 
the  passenger  train.  In  the  station,  apparently  in  a  stupor  resulting  from 
the  use  of  liquor  or  drugs.  The  station  agent  knew  this,  but  did  not  in- 
form the  conductor  of  the  train.  Meld,  that  the  knowledge  of  the  station 
agent  could  not  be  Imputed  to  the  company,  because  It  was  no  part  of 
his  duty  to  pass  upon  the  Intestate's  fitness  to  travel,  or  give  the  con- 
ductor information  upon  that  point. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 

This  was  an  action  brought  by  the  administrator  of  John  J.  Korn,  de- 
ceased, to  recover  damages  for  the  death  of  Korn  through  the  negligence  and 

f  1.  Liability  of  carrier  for  Injuries  to  passengers  caused  by  negligence  or 
torts  of  servants,  see  notes  to  Texas  &  P.  Uy.  Co.  v.  Williams,  10  C.  C.  A. 
466;  The  Anchoria,  27  CCA.  G51. 

See  Carriers,  vol.  9,  Cent  Dig.  §  1454. 

See  note  at  end  of  case. 
62  C.C.A.— 27 
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wrongful  act  of  the  defendant  railway  company.  The  trial  Judge  Instructed 
the  Jury  to  return  a  verdict  for  the  defendant,  on  the  ground  that  he  was 
unable  to  find,  on  the  uncontroverted  facts,  that  there  was  any  wrongful  act 
on  the  part  of  the  trainmen  representing  the  defendant  which  was  the  prox- 
imate cause  of  the  death  of  Kom.  A  motion  for  a  new  trial  having  been 
overruled,  the  case  has  been  brought  here  for  review. 

The  facts  shown  by  the  plaintiff's  evidence  are  stated  with  substantial  ac- 
curacy In  the  opinion  of  the  court  below  overruling  the  motion  for  a  new 
trial: 

"The  deceased  came  to  the  station  of  the  defendant  in  South  Portsmouth 
about  2  o'clock  in  the  afternoon  of  the  28th  day  of  Janutiry,  1898,  and  re- 
mained there  until  about  7  o'clock  in  the  evening,  when  he  entered  one  of 
the  trains  of  the  defendant  going  East,  as  a  passenger.  When  he  came  to 
the  station,  he  was  in  an  almost  helpless  condition.  His  manner  and  ap- 
pearance Indicated  that  he  was  under  the  influence  of  drugs  or  intoxicating 
liquor.  He  was  allowed  to  lie  down  in  the  telegraph  office,  and  part  of  the 
time  he  sat  about  the  public  room  of  the  station,  asleep  or  apparently  asleep. 
Near  the  time  of  the  arrival  of  the  evening  train  going  East,  the  station 
agent,  who  was  about  to  go  off  duty  and  cross  the  river  to  Portsmouth,  Ohio, 
roused  him  up  and  endeavored  to  persuade  him  to  go  with  him  to  Ports- 
mouth, where  he  could  be  cared  for;  but  the  fresh  air  seemed  to  revive  him. 
and  he  refused  to  go  to  Portsmouth.  He  tried  to  board  the  rear  car  of  the 
train,  which  had  Just  come  in.  Glockner,  the  station  agent,  told  the  train- 
man that  he  had  no  money,  and  was  not  fit  to  go  on  the  train,  and  the  train- 
man pushed  him  off  and  closed  the  door.  He  then  went  up  to  the  middle 
of  the  train,  and  climbed  up  the  steps  of  the  day  coach,  between  the  day 
coach  and  the  smoker.  The  conductor  then  came  up,  and  was  told  by  the 
witness  Charles  Molster  that  the  deceased  was  not  fit  to  travel,  and  Molster, 
or  some  of  those  standing  about,  also  told  the  conductor  that  he  had  no 
money;  but  the  deceased  produced  a  bag  of  silver,  and  the  conductor  then 
said,  *I  guess  we  will  have  to  take  him,*  and  pushed  him  from  the  day  car 
into  the  smoker.  The  witness  Boughner  says  that,  shortly  before  the  train 
arrived,  deceased  was  walking  up  and  down  the  platform;  that,  when 
roused  up  by  the  station  agent,  ne  seemed  to  have  his  presence  of  mind,  and 
knew  where  he  was  going  and  what  he  was  doing. 

"The  witness  Howe  says:  *He  came  out  and  hollowed  to  him  to  come  and 
go  over  the  river.  He  said,  "No;  I  don't  want  to  go  over  in  Kentucky." 
Finally  they  got  him  out,  and  about  the  time  they  got  him  out  the  train 
arrived,  and  he  wanted  to  get  on.  Mr.  Glockner —  I  could  not  say  now 
whether  anybody  else  had  hold  of  him.  Anyway,  he  got  away  from  Mr. 
Glockner  and  went  to  the  rear  coach.  The  door  was  fastened,  and  he  got 
off  and  came  to  the  next,  and  got  on,  and  some  one  said:  "Don't  let  him 
on  there.  He  hasn't  got  any  money."  And  then  he  went  in  the  coach,  and 
came  back  out.  He  said,  "I  have  got  money,"  and  pulled  out  a  sack  with 
some  money  in  it.' 

"The  witness  Johnson  testified  as  follows:  *Q.  When  did  you  first  notice 
him  on  the  train?  A.  When  the  collector  told  him  to  get  off.  Q.  Did  he  get 
off?  A.  No,  sir.  Q.  What  did  he  do?  A.  Well,  my  recollection  is,  he  asked 
the  collector  why  he  should  get  off.  The  collector  told  him.  because  he  had 
no  money.  He  says,  "You  have  got  no  money."  Q.  Did  Kom  reply  to  that? 
A.  He  did;  put  his  hand  in  his  pocket  and  took  out  a  bag,  which  I  supposed 
contained  silver — twenty  or  twenty-five  dollars.  I  don't  know  how  muclu 
but  I  know  it  was  silver.  I  thought  that  was  what  it  was.  He  satisfied 
the  colUHtor,  at  least,  he  had  money.  Q.  What  happened  then,  if  you  re- 
mem  hor?  A.  There  was  nothing  else  done.  The  collector  and  conductor 
uont  on  about  their  business  until  the  train  stopped.  Kom,  if  he  did  any- 
thinj: — I  don't  remember — only  walked  up  and  down  the  aisle.  Q.  Do  you 
remember  whether  he  sat  down  in  the  car?  A.  I  have  no  recollection  of 
fiooing  him.  I  don't  think  he  took  a  seat.  Q.  Did  he  attract  your  attention 
after  tlio  tniin  st-rted?  A.  Not  until  the  collector  asked  for  his  fare.  Q. 
Tlion  wlKit  1  ;m*P*  nod?  A.  The  collector  asked  him  where  he  was  going,  and 
he  tokl  him  he  was  going  to  hell.  Q.  Go  on.  A.  The  collector  then  insisted 
on  him  telling  where  he  was  going,  and  said  he  must  have  liis   fare.    I 
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don't  recollect  the  words  he  said,  but  it  was  a  good  deal  the  same  line  as 
he  answered  the  first  time;  and  after  a  few  words  the  conductor  pulled  the 
cord,  and  the  train  stopped,  and  the  conductor  and  the  collector  each  took 
hold  of  an  arm  and  led  him  off.' 

•*The  witness  Ruaue  testified:  *Kom  came  in  and  leaned  his  arm  up 
agahist  the  seat  I  was  occupying.  I  had  sat  down,  you  know.  He  leaned 
his  arm  up  against  that  seat.  Q.  Then  what  happened?  A.  The  conductor 
told  him  he  couldn't  ride  on  that  train.  He  says,  **You  cannot  ride  on  this 
train,  for  you  haven't  got  no  money."  Q.  Go  on.  A.  He  then  reached  in 
his  pocket — overcoat  pocket — and  produced  a  little  sack,  something  like  a 
shot  sack,  I  guess  ;  and  he  said  he  had  enough  money  to  buy  that  road. 
Then  they  started  the  train.  Q.  Then  what  happened,  Mr.  Ruane?  A.  The 
collector  came  In  from  the  front  of  that  ear — came  in  and  walked  back— 
and  he  says,  "Fare."  He  didn't  answer  him  then,  and  he  says  the  second 
time;  he  says,  **Fare;"  and  he  says  to  Korn,  then,  '*Where  are  you  going?" 
and  Korn  said,  says  he,  **None  of  your  damned  business."  The  conductor 
stood  right  behind  the  collector  when  he  made  this  remark,  so  he  pulled 
the  bell  cord,  and  they  stopped  and  put  him  off  the  train.  Q.  Was  Korn 
sitting  on  the  arm  of  your  seat  during  this  conversation?  A.  He  was 
leaning  on  It;  yes,  sir;  leaning  on  It' 

*'He  was  put  off  the  train  about  7  o'clock  In  the  evening  of  the  28th 
of  January,  1898,  about  300  yards  from  the  station,  and  within  the  yard 
limits  of  the  station  in  the  outskirts  of  the  little  village  of  Springville 
or  South  Portsmouth.  The  weather  was  near  the  freezing  point,  and  during 
the  night  there  was  a  light  snow,.  In  the  morning  he  was  found  dead  with- 
in 25  feet  of  the  railroad  track,  near  several  houses,  two  of  which  were 
within  about  50  feet  of  the  place  where  the  body  was  found.  His  hat 
was  folded  under  his  head,  and  he  was  lying  in  a  natural  position,  and 
his  skin  was  still  soft  and  pliable.  There  was  found  on  his  person,  as 
stated  by  Dr.  Titus,  a  little  of  some  kind  of  liquor,  and  about  a  dram  bottle 
half  full  of  cocaine  hydrochlorate  in  fine  crystals;  and,  in  answer  to  ques- 
tions. Dr.  Titus  testified  as  follows;  *Q.  You  spoke  of  a  bottle  partly  filled 
with  liquor  being  found.  WTiat  did  you  mean  by  that?  A.  It  was  a  liquor 
containing  alcohol.  Q.  About  how  much  had  been  used  from  the  bottle 
of  cocaine?  A.  About  half.  There  are  sixty  grains  in  a  bottle.  Q.  Do  you 
know  what  quantity  taken  internally  Into  the  system  may  result  fatally? 
A.  The  books  give  as  a  fatal  dose  from  half  a  grain  to  twenty-two  grains.' 

**In  answer  to  a  question,  the  witness  Ruane  testified  as  follows:  *A. 
Well,  when  the  conductor  spoke  to  him,  and  stopped  the  car  and  put  him 
off.  he  says,  "I  might  as  well  get  off  here  as  any  place,  for  I  am  going 
to  hell  anyhow."     That  was  the  only  words  he  used.* 

"He  was  well  educated,  had  studied  medicine  and  pharmacy,  and  had 
carried  on  business  as  a  druggist  for  some  time.  The  witness  John  J.  Korn 
testified  that  there  was  a  woman  in  the  case." 

This  is  the  substance  of  the  facts  as  shown  by  the  plaintiff's  evidence. 

W.  Stilwell  and  Frank  S.  Monnett,  for  plaintiff  in  error. 
Henry  Bannon  and  John  Galvin,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge,  having  made  the  above  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

The  right  of  a  conductor  of  a  passenger  train  to  eject  one  who 
refuses  to  pay  his  fare,  or  is  drunk  and  disorderly,  is  unquestioned, 
but  not  absolute.  It  is  subject  to  limitations.  In  exercising  it,  due 
regard  must  be  had  to  the  condition  of  the  person  to  be  ejected,  and 
the  situation  in  which  he  will  be  placed  when  ejected.  One  helpless 
from  any  cause,  and  incapable  of  taking  care  of  himself,  must  not  be 
treated  as  one  in  the  full  possession  of  his  faculties.     In  every  case 
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care  must  be  taken  to  expose  the  person  ejected  to  no  unusual  or 
unnecessary  hazard.  At  the  same  time,  the  conductor  is  responsible 
for  his  train,  and  it  is  not  only  his  rigfht,  but  may  be  his  duty,  to  eject 
a  trespasser  or  a  drunken  and  disorderly  passenger.  Obviously, 
in  doing  this,  he  must,  to  a  large  extent,  act  upon  appearances  and 
in  the  light  of  probabilities.  All  the  law  requires  is  that  he  shall 
use  reasonable  care  and  caution.  To  the  conductor,  Korn  presented 
himself  as  a  young  man  under  the  influence  of  liquor,  but  sensible 
of  his  surroundings  and  capable  of  controlling  his  movements.  It 
is  true,  the  conductor  was  told  he  was  not  fit  to  travel ;  but  this  was 
coupled  with  the  information  that  he  had  no  money,  and  the  reason- 
able inference  was  he  was  not  fit  to  travel  because  he  had  no  money. 
After  it  was  reported  that  he  had  money,  no  other  reason  being 
suggested  why  he  was  not  fit  to  travel,  the  conductor  naturally  said, 
*'I  guess  we  will  have  to  take  him/'  and  the  train  was  started.  Im- 
mediately the  episode  occurred  which  resulted  in  Korn's  ejection  from 
the  train.  Having  displayed  his  money  when  the  train  was  at  the 
station,  he  refused,  with  an  oath,  to  pay  his  fare,  or  say  where  he 
wanted  to  go,  after  the  train  got  under  way.  So  the  train  was  stop- 
ped, and  he  was  put  off.  There  was  nothing  about  him  at  this  time 
to  indicate  that  he  was  helpless  and  unfit  to  take  care  of  himself. 
He  had  insisted  on  getting  on  the  train,  and  succeeded,  despite  the 
plan  of  the  station  agent  to  take  him  to  Portsmouth ;  he  had  w^alked 
up  and  down  the  aisle  of  the  car;  he  had  shown  his  money,  with  a 
boast,  when  told  he  had  none ;  and  finally,  when  put  off  for  refusing 
to  pay  his  fare,  he  went  without  resistance,  saying,  "I  might  as  well 
get  off  here  as  any  place,  for  I  am  going  to  hell  anyhow."  None  of 
these  things  indicated  incapacity  of  either  mind  or  body,  but  rather 
the  reverse.  He  was  boastful,  rude,  and  reckless,  as  drunken  men 
frequently  are;  but  he  seemed  to  know  what  he  was  about,  and  to 
be  able  to  do  what  he  desired. 

It  is  to  be  observed,  moreover,  that  the  conductor  did  not  have 
presented  to  him  the  case  of  a  passenger  bound  for  a  known  sta- 
tion. Korn  had  no  destination,  and,  when  the  conductor  asked  him 
where  he  was  going,  replied,  "None  of  your  d  d  business."  Un- 
der these  circumstances,  with  the  train  just  started,  and  the  knowledge 
that  there  were  persons  at  the  station  who  had  tried  to  keep  Kom 
there,  the  apparently  proper  and  prudent  thing  was  to  stop  the  train 
at  once  and  put  him  off.  And  this  was  done.  He  was  put  off  3cx> 
yards  from  the  station,  within  its  yard  Umits,  in  the  outskirts  of  the 
village  of  Springville,  about  7  o'clock  at  night,  with  two  lighted 
houses  not  50  feet  away,  and  within  easy  call.  The  conductor  must 
have  believed,  as  he  stated  to  a  passenger,  that  he  was  leaving  him 
'*not  far  from  friends."  The  next  morning  the  young  man  was  found 
dead  not  more  than  25  feet  from  the  track  at  the  place  he  was  put  off 
the  train.  He  was  lying  on  his  back  in. a  natural  position,  his  hat 
folded  under  his  head.  A  bottle  with  a  liquor  containing  alcohol 
and  a  drachm  bottle  half  full  of  cocaine  were  found  upon  his  per- 
son. One*  physician  thought  he  died  from  exposure ;  another,  from 
cocaine  poisoning.  Whatever  the  cause  of  death,  it  was  plain  he  had 
invited  its  coming,  and  silently  awaited  its  work.     There  were  lighted 
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houses  in  sight,  but  he  started  for  none  of  them.  There  were  people 
near,  but  he  called  to  none  of  them.  When  he  stepped  off  the  train 
saying,  "I  might  as  well  get  off  here  as  any  place,  for  I  am  going  to 
hell  anyhow,"  his  last  trip  here  had  ended,  and  he  was  evidently  con- 
templating a  longer  journey. 

We  think  the  conductor  was  justified  in  ejecting  Korn,  under  the 
circumstances;  but,  if  his  act  was  wrong,  we  fail  to  see  any  con- 
nection between  it  and  Korn's  death.  Korn  was  not  put  off  in  a  dan- 
gerous place,  nor  at  a  dangerous  time,  nor  under  dangerous  cir- 
cumstances. His  death  was  not  occasioned  by  any  danger  which  the 
conductor  could  have  foreseen.  The  only  danger  to  which  the  ejec- 
tion could  expose  Korn  was  the  danger  of  being  able  to  do  what  he 
desired ;  and  he  would  have  been  exposed  to  this  danger  if  he  had 
been  put  off  at  the  next  station,  or  if  he  had  never  got  on  the  train 
at  all. 

But  it  is  insisted  that,  in  point  of  fact,  Korn  was  helpless  through 
the  use  of  cocaine,  and  that  the  station  agent  was  aware  of  this,  and 
that  his  knowledge  must  be  imputed  to  the  company,  although  not 
communicated  to  the  conductor.  It  does  not  appear  from  the  rec- 
ord that  the  station  agent  was  fully  advised  as  to  Korn's  condition, 
and  the  cause  of  it.  The  young  man  was  apparently  in  a  drunken 
stupor  much  of  the  afternoon,  but,  revived  by  the  fresh  air,  he  threw 
off  the  stupor  upon  the  arrival  of  the  train,  and  resumed  control  of 
himself.  He  refused  to  return  to  Portsmouth,  and  insisted  on  taking 
the  train.  Then  the  agent  dropped  the  attempt  to  control  him,  and 
returned  to  Portsmouth.  As  a  matter  of  humanity,  he  had  done 
what  he  thought  he  could.  He  was  under  no  obligation  to  arrest 
Korn  and  place  him  under  detention.  The  circumstances  would 
hardly  have  justified  such  action  on  his  part.  But  if  the  agent  did 
know  Korn's  condition,  such  knowledge  cannot  be  imputed  to  the 
company,  because  it  was  not  his  duty  either  to  pass  upon  Korn's  fit- 
ness to  travel,  or  to  lay  before  the  conductor  information  on  that  point. 
The  knowledge  of  the  agent  to  be  imputed  to  the  company  must  af- 
fect some  matter  lying  within  the  scope  of  the  agent's  authority.  It 
must  be  a  part  of  the  agent's  duty  either  to  act  upon  the  information 
himself,  or  lay  it  before  others  for  action.  Information  thus  received 
by  the  agent  is  imputed  to  the  company  because  the  company, is 
presumed  to  be  present,  acting  in  the  very  matter  to  which  the  in- 
formation relates.  Mechem  on  Agency,  §  725 ;  Story  on  Agency,  § 
140 ;  Waynesville  National  Bank  v.  Irons  (C.  C.)  8  Fed.  i ;  Coni^ar 
V.  Railway  Co.,  24  Wis.  157,  i  Am.  Rep.  164.  Now,  it  was  not  the 
station  agent's,  but  the  conductor's,  business  to  decide  whether  Korn 
should  be  permitted  to  enter  the  train  and  remain  on  it,  or  should 
be  rejected  or  subsequently  expelled.  Moreover,  if  the  station  agent 
had  told  the  conductor  all  he  knew  about  Korn,  the  conductor  would 
still,  in  our  opinion,  have  been  justified  in  receiving  him  as  a  pas- 
senger, and  in  subsequently  ejecting  him  upon  his  refusal  to  tell 
where  he  was  going  and  to  pay  his  fare.  The  conductor  necessarily 
assumed,  when  Korn  boarded  the  train  and  showed  his  money,  that 
he  had  a  place  of  destination,  and  that  he  would  pay  his  fare.  There 
was  nothing  in  Kom's  condition  or  conduct  which  would  have  made 
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it  wrong  for  the  conductor  to  receive  him  and  carry  him  as  a  pas- 
senger. That  he  had  no  destination  and  would  pay  no  fare  was  not 
known  and  could  not  be  anticipated  by  the  conductor.  The  con- 
ductor therefore  did  right  in  receiving  him  as  a,  passenger,  and,  for 
the  reasons  we  have  given  above,  did  not  do  wrong  in  ejecting  him 
when  he  acted  as  he  did. 

Agreeing  with  the  trial  judge  that  there  was  a  failure  of  proof  up- 
on essential  points,  the  judgment  of  the  court  below  is  affirmed. 

NOTE. 
Nefflicenoe  in  Ejeoticm  of  Passengers  or  Trespassers  nnder  BisaMlity. 

I.    Disease  or  Physical  Condition  in  General. 

[a]  (U.S.  1889)  Where  a  passenger  on  a  train  breaks  out  with  eruptions, 
and  the  best  medical  advice  that  is  obtained  is  unable  to  disclose  whether  they 
proceed  from  smallpox,  and  where,  from  any  prior  conduct  of  such  passenger, 
or  any  statement  he  had  made,  there  is  a  well-grounded  belief  that  smallpox 
is  developing,  the  officers  of  the  train  are  justified  in  ejecting  him;  but  they 
must  eject  him  where  there  is  every  reasonable  ground  to  believe  that  he  can 
find  accommodations. — Paddock  v.  Atchison,  T.  &  S.  F.  R.  Co.  (0.  C)  37  Fed. 
841,  4  L.  R.  A.  231. 

[b]  (Kan.  1885)  Where  an  unattended  passenger  on  a  railroad  train  is  suf- 
fering from  delirium  tremens  so  as  to  annoy  the  other  passengers,  the  com- 
pany may  remove  him,  and  it  is  not  liable  if  it  turns  him  over  to  the  overseer 
of  the  poor  of  a  town  having  sufficient  accommodations  for  caring  for  him. — 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Weber,  33  Kan.  543,  6  Pac.  877.  52  Am.  Rep.  543. 

[cj  (La.  1898)  Greater  care  must  be  used  in  ejecting  a  crippled  person, 
though  a  trespasser,  from  a  train,  than  it  would  be  necessary  to  use  in  case 
of  a  person  in  good  physical  condition. — ^Young  v.  Texas  &  P.  Ry.  Co.,  25 
South.  GO,  51  La.  Ann.  295. 

n.    Infants. 

[a]  (Ga.  1890)  Under  Code,  §  3033,  a  railroad  company  is  liable  for  an  in- 
jury to  a  child,  though  a  trespasser,  caused  by  the  willful  act  of  its  employ^ 
in  pushing  such  child  from  a  moving  train,  whether  ejecting  trespassers  from 
the  train  was  or  was  not  within  the  scope  of  such  employe's  duties. — Smith  v. 
Savannah,  F.  &  W.  Ry.  Co.,  27  S.  E.  725,  100  Ga.  9(3. 

[b]  (111.  1872)  In  an  action  against  a  railroad  company  for  the  death  of 
plaintifTs  intestate,  it  appeared  that  deceased,  a  small  boy,  got  on  the  steps 
of  the  cars  while  the  train  was  in  motion,  and  was  holding  to  the  railing, 
when  a  servant  of  defendant  railway  company,  whose  business  it  was  to  clean 
the  cars  and  to  keep  i)ersons  out  of  the  same,  while  in  discharge  of  that  duty, 
kicked  the  boy's  hand,  and  thereby  loosened  his  hold,  and  caused  him  to  fall 
between  the  cars.  Held,  that  while  the  act  itself  was  not  in  the  line  of  dutj- 
of  any  employ^  of  the  company,  yet  if  it  was  done  in  the  discharge  of  an 
employe's  duty  to  require  persons  to  leave  the  ears  and  to  prevent  their  re- 
maining thereon,  the  company  was  liable. — Northwestern  R.  Co.  y.  Hack,  66 
111.  238. 

[c]  (111.  1874)  An  engineer  must  exorcise  ordinary  care  for  the  safety  of  a 
boy  who  Is  wrongfully  on  his  locomotive,  in  his  efforts  to  get  the  boy  off. — 
Chicago,  M.  &  St.  P.  Hy.  C^o.  v.  Doherty,  53  111.  App.  282. 

[d]  (111.  1887)  A  locomotive  engineer  invited  a  child  to  ride  on  his  engine, 
and  then  forced  hira  to  jump  off  while  it  was  in  motion,  whereby  the  child  was 
injured.  A  rule  of  the  railroad  company  forbade  all  persons,  except  certain 
employes,  from  riding  on  engines.  Held,  the  engineer  in  forcing  the  boy  to 
jump  off,  was  acting  in  the  course  of  his  employment  and  that  the  railroad 
company  was  liable  for  the  Injury. — Chicago,  M.  &  St.  P.  R.  Co.  v.  West,  24  111. 
App.  44.  aflinnod  (l.SRS)  125  111.  320.  17  N.  E.  788.  8  Am.  St.  Rep.  380. 

[e]  (111.  1888)  A  railroad  is  liable  for  injuries  to  a  child  seven  years  of  ag:e, 
who  was  riding  on  an  engine,  in  violation  of  the  rules  of  the  company,  and, 
while  the  engine  was  in  motion,  was  told  by  the  engineer  to  get  off,  which  he 
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did,  being  thereby  injured,  whether  the  child  was  or  was  not  on  the  engine  by 
the  engineer's  Invitation.— Chicago,  M.  &  St.  P.  Ry.  Co.  v.  West,  125  111.  320,  17 
N.  E.  788.  8  Am.  St  Rep.  380,  affirming  (1887)  24  111.  App.  44. 

[f|  (111.1889)  In  trespass  for  ejecting  plaintiff,  a  child  six  years  of  age, 
from  defendant's  train,  where  It  appears  that  she  was  put  off  the  train  for 
nonpayment  of  fare  about  half  a  mile  from  the  depot  from  which  she  started, 
but  within  the  corporate  limits  of  the  town,  eyidence  that  another  train  was 
expected  to  arrive  at  the  place  of  plaintiff's  removal  within  a  few  moments 
is  admissible,  as  bearing  on  the  question  whether  that  was  a  proper  place  for 
such  removal.— Illinois  C^ent  R.  Co.  y.  Latimer,  128  111.  103,  21  N.  B.  7,  affirm- 
ing (1888)  28  111.'  App.  552. 

[g]  (111.  1898)  Where  a  brakeman  pulled  a  boy  who  was  stealing  a  ride  off 
the  rods  under  a  car  while  the  train  was  In  motion,  and  threw  a  stone  at  him, 
which  caused  him  to  fall  under  the  car,  the  brakeman  was  acting  within  the 
scope  of  his  authority,  so  as  to  render  the  railroad  company  liable  for  the 
resulting  injury,  though  he  acted  in  disobedience  to  the  rules  of  the  company. 
—Illinois  Cent  R.  Co.  v.  KiJig,  77  111.  App.  581. 

[h]  (111.  1900)  Deceased,  with  three  other  boys,  got  on  the  footboard  of  an 
engine  In  defendant's  yard.  The  engineer,  on  discovering  the  boys  and  while 
the  engine  was  moving,  started  towards  them.  The  three  boys  testified  that 
he  ordered  them  to  get  off,  and  that  he  kicked  one  of  them  in  the  back,  and 
kicked  deceased  with  such  force  that  he  fell  off  and  was  run  over  by  the  en- 
gine. The  engineer  denied  that  he  ordered  the  boys  off,  or  that  he  kicked 
them.  Held  that,  in  a  suit  against  the  railroad  company  for  the  death,  a  find- 
ing for  plaintiff  will  not  be  disturbed,  since.  If  the  boys'  testimony  was  be- 
lieved by  the  jury,  the  company  was  liable. — (19(X))  Indiana,  D.  &  W.  Ry.  C3o.  v. 
Hendrlan,  92  111,  App.  462,  judgment  affirmed  (1901)  60  N.  E.  902,  190  111.  501. 

[1]  (Kan.  1887)  Where  a  boy  15  years  old  gets  upon  a  freight  train  wrong- 
fully and  as  a  trespasser,  for  the  purpose  of  riding  without  paying  his  fare, 
and  is  commanded  by  the  brakeman  to  Jump  off  the  train  while  In  dangerous 
motion.  In  the  nighttime,  and  in  obedience  to  that  command,  and  In  fear  of 
being  thrown  off,  jumps  off  the  train,  and  is  run  over  and  injured,  the  com- 
pany Is  liable.— Kansas  City,  Ft  S.  &  G.  R.  Co.  v.  Kelly,  36  Kan.  655,  14 
Pac  172,  59  Am.  Rep.  69a 

[j]  (Ky.  1902)  The  promise  of  a  conductor  to  put  off  at  her  destination  a 
passenger  eight  years  of  age  did  not  make  it  his  duty  to  act  as  her  special 
attendant,  to  see  that  she  did  not  leave  her  seat,  and  therefore  the  mere  fact 
that  one  who  was  not  identified  as  the  conduptor  assisted  her  from  the  train  be- 
fore she  reached  her  station  does  not  render  the  carrier  liable  in  an  action  for 
forcible  ejection.— Louisville  &  N.  R.  Co.  y.  Jordan,  66  S.  W.  27,  23  Ky.  Law 
Rep.  1730. 

[k]  (Mass.  1899)  A  boy  of  11%  years  was  stealing  a  ride  on  a  freight  train, 
and  was  hanging  by  his  hands  from  the  side  door  of  the  car,  with  his  feet  on 
the  truss  bar.  A  brakeman  raised  his  hand,  and  said,  "Get  off."  The  boy 
looked  to  see  where  he  was  jumping,  and  then  jumped,  landing  on  a  pile  of 
cinders,  and  slipped  under  the  car,  and  was  Injured.  The  train  was  moving 
from  four  to  eight  miles  an  hour,  and  Increasing  in  speed.  The  boy  Intended 
to  jump  off  later.  While  the  command  frightened  the  boy  into  obedience,  he 
did  not  lose  his  judgment  and  self-control,  and  had  he  waited  he  could  have 
jumped  clear  of  the  cinders.  Held,  that  the  railroad  company  was  not  liable. 
— Mugford  V.  Boston  &  M.  R.  R.,  52  N.  E.  1078.  173  Mass.  10. 

[1]  (Mich.  1895)  Where  plaintiff's  Intestate,  a  youth  of  18,  was  detected 
stealing  a  ride  on  defendant's  passenger  train,  by  the  conductor,  who  said  that 
he  would  take  him  to  a  station,  and  turn  him  over  to  an  officer,  and  he  jumped 
from  the  train,  and  was  killed,  the  statement  of  the  conductor  could  not  be 
said  to  have  been  the  proximate  cause  of  the  injury,  and  the  court  was  right 
in  directing  verdict  for  the  defendant — Burden  v.  Lake  Shore  &  M.  S.  Ry.  Co., 
104  Mich.  101.  62  N.  W.  173. 

[m]  (Mo.  1893)  Where  a  day  watchman  In  the  employ  of  receivers  of  a  rail- 
road company  fails  to  use  ordinary  care  in  removing  a  boy  from  a  moving  car 
on  which  the  latter  is  riding  In  violation  of  a  city  ordinance  making  such  act  a 
misdemeanor,  the  receivers  are  liable  for  any  injuries  to  the  boy  caused  by 
the  negligence  of  such  watchman.— Brill  v.  Eddy,  115  Mo.  596,  22  S.  W.  488. 
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In]  (Mo.  1897)  In  an  action  for  ejection  of  plaintifTs  son,  a  trespasser,  by 
a  brakeman  acting  witbin  tbe  scope  of  bis  employment,  an  instruction  tbat  if 
**8aid  employ^  forced  plaintlCTs  son  to  comply  witb  sncb  order  by  stepping  on 
bis  fingers  on  tbe  ladder  wbereon  ^plaintiff's  son  was  tben  standing,  and 
tliat  in  so  doing  said  employ^  failed  to  exercise  ordinary  care  to  put  off  said 
son  of  plaintiff  in  a  place  and  manner  safe  to  life  and  limb  (regard  being  bad 
to  all  tbe  facts  and  circumstances  sbown  by  tbe  eyidence),"  tbe  verdict  sbould 
be  for  plaintiff,  autborizea  a  finding  for  plaintiff  if  tbe  brakeman  negligently 
ordered  tbe  son  to  leave  tbe  train  wbile  in  motion,  and  be  was  Injured  wbile 
obeying  tbe  order,  tbougb  tbe  brakeman  may  not  bave  stepped  on  bis  fingers 
to  force  bim  off.— Farber  v.  Missouri  Pac.  Ry.  Ck)..  40  S.  W.  9S2,  139  Mo.  2r2. 

[o]  (Mo.  1888)  A  boy  stealing  a  ride  on  a  freigbt  train  was  ordered  to  get 
off  by  tbe  brakeman,  and  objected  to  doing  so  because  tbe  train  was  moving 
too  rapidly,  but  never tbeless  began  to  do  so,  wben  tbe  brakeman  stepped  on 
bis  fingers  as  be  was  going  down  tbe  ladder,  causing  bim  to  relax  bis  bold  and 
fall  to  tbe  ground.  Held,  tbat  tbe  railroad  company  was  not  liable  for  tbe 
injuries  sustained.  In  tbe  absence  of  evidence  sbowing  tbat  tbe  brakeman's 
acts  were  witbin  tbe  scope  of  bis  employment — ^Farber  v.  Missouri  Pac.  Ry. 
Co.,  32  Mo.  App.  378. 

[p]  (N.  Y.  1873)  Wben,  upon  a  freigbt  train  in  motion,  a  man  appears 
wearing  a  brakeman*s  cap  and  jacket,  and  assuming  to  act  upon  said  train 
witb  autbority,  and  is  called  by  tbose  wbo  see  bim  a  brakeman,  it  may  be  pre- 
sumed tbat  be  was  in  tbe  employ  of  tbe  railroad  company  as  a  brakeman,  so 
as  to  render  tbe  company  liable  for  tbe  negligence  of  sucb  brakeman  in  re- 
moving a  trespassing  cbild  from  its  train. — Hugbes  ▼.  New  York  &  N.  H.  R. 
Co.,  36  N,  Y.  Super.  Ct  (4  Jones  &  S.)  222. 

[q]  (N.  Y.  1874)  After  a  train  of  cars  bad  dlscbarged  its  passengers  and  was 
backing  out  of  tbe  depot,  a  boy  jumped  on  tbe  baggage  car  to  ride,  and  tbe 
baggage  man,  wbile  tbe  train  was  in  motion  at  a  dangerous  place,  violently 
kicked  tbe  boy  off  tbe  car,  wbereby  be  was  injured.  In  tbe  baggage  car  was 
a  printed  notice  from  the  railroad  company  tbat  no  person,  except  certain  rail- 
road employes,  sbould  be  allowed  to  ride  on  tbe  baggage  car,  and  another  no- 
tice directing  conductors  and  baggage  men  to  rigidly  enforce  the  rule.  In  an 
action  by  tbe  boy  against  tbe  company  for  damages  for  tbe  injury,  held,  tbat 
a  charge  tbat  although  the  plaintiff  was  a  trespasser.  If  tbe  baggage  man  in 
tbe  discliarge  of  his  duty  pushed  him  off  the  train  in  an  improper  manner  and 
at  a  dangerous  place,  the  defendant  was  liable,  but  if  he  was  acting  willfully 
and  maliciously  toward  tbe  plaintiff,  outside  and  in  excess  of  his  duty,  the 
baggage  man  alone  would  be  liable,  was  correct. — Rounds  v.  Delaware,  L.  & 
W.  R.  Co.,  8  Hun,  329,  5  Thomp.  A  C.  475,  affirmed  (1875)  64  N.  Y.  129,  21  Am. 
Rep.  597. 

[r]  (N.  Y.  1881)  Proof  that  a  boy  eight  years  old  jumped  upon  the  steps  of 
a  passenger  car,  and  was  kicked  from  the  car  by  the  conductor  or  brakeman 
wbile  the  train  was  tnoving  ten  miles  per  hour,  and  injured,  entitled  the 
plaintiff  boy  to  a  verdict  against  tbe  company. — Hoffman  v.  New  York  Cent. 
&  H.  R.  R.  Co..  87  N.  Y.  26,  41  Am.  Rep.  337. 

[s]  (N.  Y.  1886)  If  a  boy  wrongfully  boards  a  car  as  a  trespasser,  and,  to 
induce  bim  to  get  off,  water  is  improperly  thrown  in  his  face,  and  this  prevents 
bis  exercising  due  care  in  getting  off  again,  tben  bis  want  of  due  care  in 
getting  off  cannot  be  charged  against  him  as  negligence  in  his  action  against 
the  company.— Clark  v.  New  York,  L.  B.  &  W.  R.  Co.,  40  Hun.  605,  aflSrmed 
(1889)  113  N.  Y.  670,  21  N.  B.  1116. 

[t]  (N.  Y.  1889)  A  boy  11  years  of  age  was  "stealing  a  ride"  on  a  freigbt 
car.  The  boys  of  the  neighborhood  were  in  tbe  habit  of  jumping  on  the  cars, 
and  riding  about  six  blocks  to  a  station.  In  response  to  tbe  brakeman*s  order 
to  get  off,  tbe  boy  asked  him  to  wait  until  be  got  to  tbe  station.  Tbe  brakeman 
began  throwing  pieces  of  coal  at  him,  and  pursuing  bim  from  car  to  car.  Just 
as  he  was  getting  ready  to  jump  tbe  brakeman  rolled  a  large  lump  of  coal, 
which  struck  bim  on  tbe  bead,  knocking  him  from  the  car,  and  under  tbe 
train,  which  was  going  about  10  miles  an  hour.  Held,  that  the  acts  of  the 
brakeman  were  witbin  the  general  scope  of  bis  authority  and  business,  ami 
that  the  wrong  done  was  caused  by  a  mistake  in  judpnient  in  driving  off  the 
boy,  for  which  the  company  was  liable. — Lang  v.  New  York,  L.  B.  &  W.  R. 
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Co..  51  Hun,  603,  4  N.  T.  Supp.  566.  Judgment  affirmed  (1890)  123  N.  Y.  656,  25 
X.  E.  955. 

[u]  (N.  Y.  1889)  A  verdict  In  favor  of  a  father  for  loss  of  services  of  his 
son  will  not  be  disturbed  where  It  appears  that  the  son,  who  was  13  years  of 
age,  jumped  upon  a  moving  train  of  defendant,  from  which  he  was  caused 
to  fall  and  to  be  Injured  by  an  employ^  throwing  water  in  his  face  while  the 
train  was  In  motion. — Clarlc  v.  New  York,  L.  B.  &  W.  R.  CJo.,  51  Hun,  637,  3 
N.  Y.  Supp.  607. 

[v]  (Pa.  1878)  The  rule  that  the  master  Is  not  responsible  for  an  act  which 
the  servant  was  not  employed  to  do  applied  In  an  action  against  a  company  for 
its  brakeman's  expulsion  of  a  boy  from  a  coal  train,  by  throwing  coal  at  him, 
causing  him  to  fall  and  crush  his  leg.— Towanda  Coal  Ck>.  t.  Heeman,  86  Pa.  418. 

[w]  (Pa.  1882)  Plaintiff,  seven  years  old,  was  playing  with  some  older  boys 
on  a  flat  car,  loaded  with  sand,  which  stood  on  a  switch  of  defendant's  railroad, 
on  the  outskirts  of  a  city,  and,  while  said  car  was  being  shifted  to  another 
switch,  a  few  yards  distant,  defendant's  servants  directed  plaintiff  and  his 
companions  to  jump  off.  In  doing  which  plaintiff  fell  and  was  run  over.  Held 
that,  conceding  that  plaintiff  had  not  been  guilty  of  contributory  negligence, 
the  facts  failed  to  show  any  negligence  on  defendant's  part — Cauley  v.  Pitts- 
burg, C.  &  St  L.  Ry.  Co.,  98  Pa.  498. 

[x]  (Pa.  1889)  While  the  driver  and  conductor  of  a  ••bobtail"  car  was  inside, 
collecting  fares,  a  boy  who  was  driving.  Invited  a  party  of  boys  to  get  on  the 
car.  The  conductor  shoved  one  of  them  off,  and  compelled  the  rest  to  get  off 
while  the  car  was  in  motion.  One.  In  attempting  to  do  so,  fell  and  was  killed. 
Held,  that  the  company  was  liable,  though  deceased  was  a  trespasser. — Heston- 
vlUe,  M.  &  F.  P.  R.  Ck).  v.  Blddle,  16  Atl.  488,  24  Wkly.  Notes  Cas.  156. 

[y]  (Pa.  1901)  Where  a  child  of  tender  years  Is  riding  on  a  freight  train  as 
a  trespasser,  It  la  the  duty  of  the  company  and  Its  employes  not  to  endanger 
his  life  or  limb  by  causing  him  to  alight  from  the  train  while  it  Is  moving 
rapidly.— Enright  v.  Pittsburg  Junction  R.  Co.,  47  Atl.  938,  198  Pa.  166. 

[yy]  (Tex.  1899)  While  a  boy  was  standing  on  the  footboard  of  a  switch 
engine  attached  to  a  moving  train,  the  engineer  threw  steam  and  hot  water 
on  him,  to  make  him  get  off.  The  boy.  because  of  the  fright  and  the  pain,  at- 
tempted  to  jump  to  the  next  car,  which  was  a  flat  car,  and  was  injured.  Held, 
that  the  engineer  was  guilty  of  a  willful  assault,  and  the  company  was  liable, 
though  the  boy  was  a  trespasser,  and  was  himself  guilty  of  a  want  of  care  In 
jumping. — Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Zantzlnger,  49  S.  W.  677. 

[z]  (Tex.  1900)  Defendant  had  unloaded  gravel  In  the  street  along  its  rail- 
road track  under  the  direction  of  the  dty,  and  plaintiff's  son,  while  riding  as 
a  trespasser  on  defendant's  car,  being  ordered  off,  jumped  in  the  gravel,  and 
slipped  under  the  car,  and  was  killed.  The  trainmen  had  attempted  to  keep 
boys  from  jumping  on  and  off  the  train,  and  had  warned  them  of  the  danger. 
The  trainman  who  ordered  plaintiff's  son  off  was  on  the  car  ahead  of  the  one 
the  boy  was  on,  and  did  not  threaten  him.  Held,  that  the  evidence  did  not 
show  ^at  the  defendant  was  willfully  negligent,  and  hence,  as  plaintiff's  sou 
was  a  trespasser,  she  was  not  entitled  to  recover. — House  v.  Blum,  56  S.  W.  82. 

[zz]  (W.  Va.  18^1)  To  charge  a  railroad  company  for  the  willful  wrong  of 
an  employ^  in  forcing  a  trespassing  boy  from  a  moving  train,  whereby  he  is 
injured,  It  must  appear  that  the  act  was  in  the  course  of  the  employe's  busi- 
ness, and  within  the  scope  of  his  authority. — Bess  v.  Chesapeake  &  O.  Ry.  Co., 
35  W.  Va.  492,  14  S.  E.  234.  29  Am.  St  Rep.  820. 

III.  Intoxicated  Pebsons. 

[a]  (Ala.  1891)  The  company  is  not  liable  for  the  death  of  a  passenger 
rightfully  ejected,  when  run  over  by  another  train  after  he  was  ejected,  though 
he  was  Intoxicated,  where  his  Intoxication  was  not  sufficient  to  destroy  con- 
sciousness, and  the  place  where  he  was  put  off,  with  which  he  was  familiar, 
was  dangerous  only  to  persons  unnecessarily  going  on  the  track. — ^Louisville 
&  K  R.  Co.  V.  Johnson.  92  Ala.  204,  9  South.  269. 

[b]  (Ala.  1894)  A  conductor  of  a  train,  ejecting  an  intoxicated  person,  must 
see  that,  considering  the  degree  of  intoxication,  he  is  exposed  to  no  unnecessary 
peril.— Johnson  v.  Louisville  &  N.  R.  Co.,  104  Ala.  241,  16  South.  75. 

[c]  (Ala.  1896)    In  an  action  for  the  death  of  plaintiff's  Intestate,  it  appeared 
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that  deceased  was  a  passenger  on  one  of  defendant's  night  trains ;  that  he  was 
rery  drunk,  refused  to  pay  his  fare,  and  was  thereupon  ejected ;  that  it  was 
very  dark  and  rainy,  and  that  he  was  put  off  in  a  cut  in  the  road,  from  which 
there  was  no  way  to  escape  except  up  or  down  the  track,  along  the  sides  of 
which  was  room  for  a  person  to  walk;  that  the  track  was  ballasted  with 
mixed  stone,  and  was  rough ;  that  at  the  south  end  were  cattle  guards  which 
could  be  passed  only  by  walking  on  the  track ;  and  that  at  this  point  deceased 
was  struck  by  a  train  following  close  after  the  one  from  which  he  was  ejected. 
Held,  that  defendant,  in  ejecting  deceased  in  such  a  place,  was  chargeable 
with  negligence.— Louisville  &  N.  R.  Co.  v.  Johnson,  108  Ala.  02,  19  South.  61. 

[d]  (Ga.  1878)  Where,  for  nonpayment  of  fare,  plaintiff,  who  was  at  the 
time  in  a  drunken  condition,  was  put  off  the  train  at  a  point  where  he  was  In 
danger  of  being  injured  by  another  train,  the  company  was  liable  to  plaintiff 
for  injuries  resulting  from  his  being  struck  by  the  other  train. — Central  R.  R. 
V.  Glass.  60  Ga.  441. 

[e]  (111.  1902)  Where  plaintiff  was  under  the  influence  of  liquor,  and  the 
conductor  of  the  street  car  undertook  to  remove  him  because  he  did  not  pay 
his  fare,  it  was  the  duty  of  the  conductor  to  act  in  a  prudent  manner  in  re- 
moving him,  using  no  more  force  than  was  necessary,  and  if  he  failed  to  do 
so,  and  plaintiff  was  thereby  injured,  defendant  would  be  liable  for  the  in- 
Jury.— Central  Ry.  Co.  V.  Mackey.  103  111.  App.  15. 

[f]  (111.  1902)  In  action  for  injuries  resulting  from  plaintiff's  ejection  from 
a  street  car,  an  instruction  that  if,  at  the  time  of  the  injury  complained  of, 
plaintiff  was  in  such  a  state  of  intoxication  as  to  render  him  mentally  in- 
capable of  ordinary  care  and  caution  for  his  own  personal  safety,  or  that  by 
reason  of  such  state  of  intoxication  he  contributed  to  the  injuries  complained 
of,  he  could  not  recover,  is  erroneous,  as  it  would  be  necessary  for  defendant  to 
show  only  that  plaintiff  was  so  intoxicated  as  to  be  unable  to  look  after  his 
own  safety  to  relieve  it  from  all  responsibility. — Central  Ry.  Co.  v.  Mackey, 
103  111.  App.  15. 

[gj  (Ind.  1883)  A  drunken  passenger  having  been  carried  beyond  his  destina 
tion,  and  not  knowing  enough  to  pay  further  fare  or  get  off,  was  removed  by 
the  train  hands,  and  placed  a  short  distance  from  the  track,  from  which  place 
he  strayed  onto  the  track,  and  was  killed  by  another  train,  without  special 
negligence  by  the  employ^  on  that  train.  Held,  that  the  company  was  not 
liable.— McClelland  v.  Louisville.  N.  A.  &  C.  Ry.  Co.,  94  Ind.  276. 

[h]  (Iowa,  1866)  In  an  action  for  injuries  against  a  railroad  company,  it 
appeared  that  plaintiff  was  ejected  by  defendant's  conductor  from  a  train,  and 
left  in  the  nighttime,  in  a  state  of  intoxication,  near  the  railroad  track,  and 
that  several  hours  after,  at  a  distance  of  half  a  mile  from  the  station  where 
he  was  ejected,  he  was  injured  by  another  train  of  cars.  Held,  that  plaintiflT 
must  show  that  the  injuries  were  the  natural  and  proximate  result  of  the  act 
of  defendant's  agent  in  ejecting  him,  in  order  to  recover.  It  appearing  that  the 
gravamen  of  the  charge  as  laid  in  the  petition  was  that  the  injury  was  the 
result  of  the  forcible  ejection. — Haley  v.  Chicago  &  N.  W.  Ry.  Co.,  21  Iowa,  15. 

[i]  (Iowa,  1866)  In  an  action  for  injuries  against  a  railroad  company,  it 
appeared  that  plaintiff  was  ejected  by  defendant's  conductor  from  the  train, 
and  left  in  the  nighttime,  in  a  state  of  intoxication,  near  the  railroad  track, 
and  that  several  hours  after,  and  at  a  distance  of  half  a  mile  from  the  station 
where  he  was  ejected,  he  was  Injured  by  another  train.  Held,  that  the  question 
whether  the  ejection  of  plaintiff,  under  the  circumstances,  was  the  proximate 
cause  of  the  injuries,  was  a  question  for  the  Jury,  and  that  their  attention 
should  be  called  to  the  distance  between  the  place  where  plaintiff  was  left  and 
where  he  was  injured,  the  time  which  had  elapsed  between  his  ejection  from 
the  cars  and  his  injuries,  and  whether  or  not  his  faculties  had  so  far  re- 
covered, with  the  power  of  locomotion,  as  to  enable  him  to  understand  the 
danger  of  being  on  the  track  while  the  trains  were  passing. — Haley  v.  Chicago 
&  N.  W.  Ry.  Co.,  21  Iowa,  15. 

[j]  (Iowa,  1866)  Where  a  passenger,  in  a  state  of  intoxication,  was  ejected 
from  a  train  of  cars  for  noncompliance  with  the  regulations  of  the  company, 
and  several  hours  afterwards  was  killed  by  another  train  of  cars  at  a  half 
mile's  distance  from  the  point  at  which  he  was  ejected,  it  was  held  that,  to 
entitle  his  representative  to  recover  against  the  railroad  company,  the  Jury 
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-shonld  be  satisfied  that  the  killing  was  the  natural  or  proximate  result  of  the 
act  of  ejectment  by  the  defendant's  agent — Haley  v.  Chicago  &  N.  W.  Ry.  Co., 
21  Iowa,  15. 

[k]  (Ky.  1884)  While  a  railroad  company  is  entitled  to  eject  a  passenger  for 
failure  to  pay  fare,  such  right  must  be  exercised  with  r^ard  to  the  physical 
and  mental  condition  of  the  person,  and  the  surrounding  circumstances,  and 
hence  the  company  is  liable  for  injuries  sustained  by  a  person  ejected  while  so 
intoxicated  that  he  was  unable  to  walk,  in  the  winter,  whereby  he  was  in- 
jured by  being  frozen.— Louisville,  C.  &  L.  R.  Co.  v.  Sullivan,  81  Ky.  624,  5  Ky. 
Law  Rep.  722,  50  Am.  Rep.  186. 

[1]  (Ky.  1888)  Where  a  drunken  and  disorderly  passenger  is  ejected  after 
having  had  his  fare  returned  to  him,  and  is  afterwards  injured  by  another 
train  on  the  same  track,  the  company  is  not  liable  unless  its  employes  on  the 
other  train  saw  his  danger  in  time  to  have  avoided  Injuring  him,  and  failed  to 
use  the  means  at  their  command  to  prevent  the  injury. — Louisville  &  N.  R.  Co. 
V.  Logan,  9  Ky.  Law  Rep.  893. 

[m]  (Ky.  1889)  A  drunken  passenger  on  a  train  entered  the  ladles'  car,  and 
by  violence  and  Indecent  language  alarmed  the  passengers,  and,  when  locked 
out  of  the  car,  pulled  the  bell  rope,  stopping  the  train,  and  tlireatened  the 
conductor  with  an  open  knife  He  was  ejected,  two  miles  from  the  nearest 
station,  and  two  hundred  yards  from  a  farm  house,  it  being  a  warm  night, 
and  not  very  dark,  and  was  killed  by  a  later  train  going  in  the  opposite  direc- 
tion. No  negligence  by  those  in  charge  of  the  later  train  was  shown.  ITeW, 
that  the  railroad  company  was  not  liable. — Louisville  &  N.  R.  Co.  v.  Logan,  88 
Ky.  232. 10  S.  W.  655,  21  Am.  St  Rep.  332,  3  L.  R.  A.  80. 

[n]  (Ky.  1889)  The  fact  that  deceased  was  in  such  condition  that  he  was 
Improperly  allowed  to  board  the  train  as  a  passenger  did  not  deprive  the  con- 
ductor of  the  right  to  eject  him,  or  render  the  company  liable  for  his  death. — 
Louisville  &  N.  R.  Co.  v.  Logan,  88  Ky.  232,  10  S.  W.  655,  21  Am.  St  Rep.  332, 
3  L.  R.  A.  80. 

[o]  (Ky.  1892)  Where  a  trespasser  is  ejected  from  a  train  at  a  place  where 
it  is  dangerous  for  him  to  alight,  it  is  no  defense  that  the  trespasser  was  drunk, 
and  thus  contributed  to  his  injury ;  as  that  fact  made  it  the  more  incumbent 
on  the  servants  of  the  company  to  see  that  he  had  a  safe  place  to  leave  the 
train.— Louisville,  St  L.  &  T.  R.  Co.  v.  Gatewood,  14  Ky.  Law  Rep.  108.' 

[p]  (Ky.  1895)  Deceased,  while  in  a  helpless  state  of  intoxication,  was 
ejected  from  defendant's  train  by  defendant's  agents,  who  knew  of  his  con- 
dition, at  a  point  some  distance  from  a  station,  where  there  were  high  banks 
and  fences  on  both  sides  of  the  track,  and  was  run  over  by  another  train,  the 
fact  that  the  latter  train  was  soon  due  being  known  to  the  employes  who 
ejected  deceased.  Held,  that  defendant  was  liable. — Louisville  &  N.  R.  CJo.  v. 
Ellis,  97  Ky.  330,  30  S.  W.  979. 

[q]  (Ky.  1901)  Where  the  servants  in  charge  of  a  freight  train  ejected  a 
trespasser  in  a  drunken  and  helpless  condition  in  a  deep  cut  on  a  dark  night, 
and  he  was  run  over  and  killed  by  a  train  which  followed,  as  the  servants 
ejecting  him  had  reason  to  believe  that  he  would  be,  the  railroad  company 
was  liable  for  his  death,  though  the  place  at  which  he  was  ejected  was  the 
place  at  which  he  entered  the  train. — Fagg's  Adm'r  v.  Louisville  &  N.  R.  Co., 
63  S.  W.  580,  23  Ky.  Law  Rep.  383. 

[r]  (Ky.  1901)  In  an  action  against  a  railroad  company  to  recover  damages 
for  the  death  of  a  passenger  after  he  was  put  off  the  train  at  a  dangerous 
place,  plaintiff  cannot  complain  of  an  instruction  telling  the  jury  to  find  for 
him  if  they  believe  his  intestate  was  on  one  of  defendant's  trains  **in  such 
a  state  of  intoxication  as  to  render  him  mentally  or  physically  incapable  of 
caring  for  himself,  and  defendant's  agents  or  servants  in  charge  of  said  train 
knew  his  helpless  condition  and  his  inability  to  care  for  himself,  and  with 
such  knowledge  negligently  ejected  him  from  said  train  at  a  time  and  place 
and  under  such  circumstances  as  to  necessarily  or  probably  endanger  his  life 
by  passing  trains,"  as  defendant  is  liable  for  putting  the  passenger  off  at  a 
dangerous  place  only  in  the  event  he  was  put  off  against  his  will,  or  when  he 
was  in  such  mental  condition  that  he  was  incapable  of  having  a  will. — Bo- 
haunon's  Adm'x  v.  Southern  Ry.  Co.,  65  S.  W.  169,  23  Ky.  Law  Rep.  1390. 

[s]  (Ky.  1901)    If  the  passenger  entered  the  train  knowing  it  did  not  stop 
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at  the  station  nearest  to  his  home,  but  did  stop  at  a  coal  chute  which  was 
nearer  to  his  home  than  the  station,  the  coal  chnte  must  be  regarded  as  his 
destination;  and  therefore  the  court  properly  instructed  the  jury  to  find  for 
defendant  if  they  believed  that  plaintiff's  Intestate  knew  the  train  did  not 
stop  at  the  station,  but  did  stop  at  the  coal  chute,  and  that  he  left  the  train  at 
the  chute  of  his  own  free  will,  whether  assisted  or  unassisted,  as  in  that  event 
he  assumed  the  dangers  of  the  locality. — Bohannon's  Adm'x  v.  Southern  Ry. 
Ck).,  65  S.  W.  169,  23  Ky.  Law  Rep.  1390. 

[t]  (Mass.  1901)  Where  a  passenger  on  a  street  car  is  drunk,  and  cannot 
be  aroused  to  pay  his  fare,  it  is  not  the  due  and  proper  care,  required  of  the 
company  in  ejecting  him,  to  put  him,  on  a  dark  and  stormy  night,  in  an  un* 
lighted  road,  some  distance  from  buildings,  but  where  street  cars  are  passing 
in  each  direction,  and  teams  are  likely  to  be. — Hudson  v.  Lynn  &  B.  R.  Co.,  59 
N.  E.  647,  178  Mass.  64. 

[u]  (Mich.  1902)  Plaintiff,  while  somewhat  intoxicated,  but  able  to  walk  and 
talk,  was  ejected  from  defendant's  train,  and  left  standing  25  or  30  feet  from 
the  track,  in  a  frequented  public  street,  talking  to  a  constable  and  deputy 
sheriff,  and  afterwards  went  on  the  track  and  was  injured.  Hel4,  as  a  matter 
of  law,  that  it  was  not  negligent  to  leave  plaintiff,  in  such  state  of  intoxication, 
at  the  place  described. — Qaukler  v.  Detroit,  G.  H.  &  M.  Ry.  CJo.,  90  N.  W.  660, 
130  Mich.  666. 

[v]  (N.  T.  1883)  Fifteen  minutes  after  an  intoxicated  passenger  was  wrong- 
fully expelled  from  a  train  in  a  cut  about  20  feet  deep,  he  fell  on  the  track. 
1,700  feet  from  the  place  of  expulsion,  and  was  run  over  by  another  train,  and 
killed.  Held  a  question  for  the  Jury  whether  the  expulsion  was  the  cause  of 
death.--Guy  v.  New  York,  O.  &  W.  R.  Co.,  80  Hun,  899. 

[w]  (N.  T.  1885)  If  a  railroad  employ^  puts  a  man  off  a  car  in  a  cut  be- 
tween stations,  because  he  will  not  pay  his  fare,  when  he  is  so  drunk  as  to  be 
unable  to  take  care  of  himself,  and  the  man  is  suffocated  in  a  pool  of  water, 
the  company  may  be  liable,  notwithstanding  the  fact  of  intoxication. — Gill  v. 
Rochester  &  P.  R.  Co.,  87  Hun,  107. 

[x]  (N.  C.  1893)  Deceased  was  ejected  fronj  a  railway  train  early  in  the 
evening,  for  failinre  to  pay  fare,  and  was  found  frozen  the  next  morning.  It 
appeared  that  he  was  Intoxicated  at  the  station  where  he  got  aboard.  The 
conductor  knew  he  was  under  the  influence  of  liquor,  heard  him  ask  for  food 
at  the  railway  eating  house,  and  next  saw  him  on  the  train,  awake,  and  de- 
claring he  had  neither  money  nor  ticket.  When  told  he  must  get  off,  deceased 
rose  and  got  off  without  assistance.  The  temperature  at  the  time  was  not 
freezing,  although  it  got  colder  before  morning.  The  place  was  near  a  dwell- 
ing, as  required  by  Code,  §  1962,  and  about  half  a  mile  from  the  station. 
Held,  that  the  conductor  was  warranted  in  supposing  that  deceased  was  not 
so  intoxicated  but  that  he  could  reach  a  place  of  safety,  and  hence  there  was 
no  question  of  the  railroad's  negligence  for  submission  to  a  Jury. — ^Roseman 
V.  Caroline  Cent  R.  Co.,  112  N.  C.  709,  16  S.  B.  766,  84  Am.  St  Rep.  624,  19 
L.  R.  A.  327. 

[y]  (N.  C.  1893)  The  conductor  was  not  bound  to  act  on  the  subsequent  sug- 
gestion of  a  passenger  as  to  deceased's  condition,  and  so  stop  the  train  to  pick 
him  up,  or  to  make  inquiries  of  other  passengers  in  that  regard. — Roseman 
V.  Carolina  Cent  R.  Co.,  112  N.  C.  709, 16  S.  E.  766.  34  Am.  St  Rep.  524,  19  L. 
R.  A.  327. 

[z]  (Ohio,  1877)  If,  having  exercised  reasonable  prudence,  considering  the 
time,  place,  and  circumstances,  as  also  the  condition  of  the  drunken  man  him- 
self, the  conductor  expels  such  passenger,  who  is  afterwards  run  over  and 
killed  by  another  train,  not  in  fault,  the  expulsion  itself  is  not  such  proximate 
cause  of  the  death  as  will  make  the  company  liable. — Railway  Co.  v.  Valleley, 
32  Ohio  St.  345.  30  Am.  Rep.  601. 

[zz]  (Pa.  1902)  Where  a  passenger  entered  a  street  car  in  a  visibly  intoxi- 
cated condition,  having  a  ticket  to  his  destination,  consisting  of  three  several 
coupons,  one  of  which  the  conductor  collected,  and  on  demanding  the  second 
coupon,  such  passenger,  being  stupid  with  drink,  paid  no  attention  to  the  re- 
quest, though  not  consciously  refusing  to  produce  and  surrender  the  ticket, 
a  verdict  for  damages  for  ejecting  such  passenger  at  night  in  his  condition 
will  be  sustained.— Clark  v.  Uarrisburg  Traction  Co.,  20  Pa.  Super.  Ct  76. 


Digitized  by  VjOOQIC 


COULTER  V.  WEIR.  429 

(127  Fed.  897.) 

COULTER,  Auditor,  t.  WEIR. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    February  13,  1904.) 

No.  1,224. 

1.  CoBPOBATioNs  —  Franchise    Tax  —  Injunction— State    Officers  —  Fed - 

EBAL  Courts — Jurisdiction. 

Ky.  St  1903,  f  4077  et  seq.,  provides  for  the  Imposition  of  a  franchise 
tax  on  the  Intangible  property  of  certain  corporations,  a  part  of  which 
Is  payable  directly  into  the  state  treasury  and  the  balance  made  appor- 
tlonable  to  certain  counties  and  cities ;  the  value  of  such  franchise  being 
fixed  by  a  board  consisting  of  state  officers.  Section  4084  requires  the 
State  Auditor,  after  30  days  from  the  valuation  of  the  franchise,  to  cer- 
tify to  the  county  clerk  of  the  counties,  etc.,  the  portion  apportlonable  to 
them  as  therein  provided;  and  section  4091  requires  the  auditor  to  give 
final  notice  of  the  tax  assessed  for  state  purposes,  which  becomes  due  30 
days  thereafter,  but  the  auditor  has  no  authority  to  coerce  the  payment 
of  the  tax.  Held,  that  where  the  valuation  of  a  corporation's  franchise 
had  been  made  by  the  state  board,  and  the  auditor  had  given  final  notice 
thereof  before  suit  was  brought  against  him  In  his  official  capacity  to  re- 
strain the  collection  of  such  tax,  the  bill  was  not  maintainable  as  to  the 
part  of  the  tax  due  the  state,  since  as  to  It  the  bill  was.  In  effect,  against 
the  state,  which  was  not  subject  to  suit  without  Its  consent  under  Const 
U.  S.  Amend.  11. 

2.  Same— Multiplicity  of  Suits. 

Where  it  was  alleged  that  the  tax  was  void,  'and  that  unless  restrained, 
the  auditor  would  certlftr  the  tax  to  the  various  counties  and  municipal- 
ities in  the  state,  which  would  result  In  a  multiplicity  of  suits  by  defend- 
ant to  restrain  the  collection  of  the  tax,  the  bill  was  maintainable  against 
the  auditor,  as  an  official,  to  restrain  such  act 

&  Same— Statutes— Constitutional  Law— Interstate  Commerce. 

Ky.  St  1903,  f  4077  et  seq.,  Imposing  an  alleged  franchise  tax  on  cor- 
porations which.  In  effect,  is  not  a  franchise  tax,  but  a  tax  on  the  Intan- 
gible property  of  the  corporation  not  otherwise  taxed,  is  not  unconsti- 
tutional In  its  application  to  an  Interstate  express  company  as  an  unwar- 
rantable interference  with  Interstate  commerce. 

4.  Same— Construction. 

Ky.  St  1903,  §§  4078-i080,  making  It  the  duty  of  corporations  men- 
tioned in  section  4077  to  furnish  certain  data  by  which  the  value  of  their 
Intangible  property  may  be  ascertained  for  taxation,  and  declaring  that, 
when  the  value  of  the  capital  stock  is  ascertained,  the  value  of  all  tan- 
gible property  otherwise  taxable  shall  be  deducted,  is  applicable  as  well 
to  corporations  and  companies  organized  under  the  laws  of  other  states  . 
as  those  existing  under  the  laws  of  Kentucky. 

5.  Same— Deduction  of  Tangible  Taxable  Property. 

Under  Ky.  St  1903,  §  4079,  providing  that  In  the  determination  of  the 
amount  of  a  corporation's  intangible  property  for  franchise  taxation  the 
value  of  all  tangible  property  otherwise  taxable  shall  be  deducted  from 
the  value  of  the  corporation's  capital  stock  ascertained  by  including  evei*y 
element  contributing  to  value,  whether  tangible  or  intangible,  the  tangible 
taxable  property  to  be  deducted  is  not  limited  to  such  as  Is  situated  within 
the  state  of  Kentucky,  but  Includes  all  tangible  property  belonging  to  the 
corporation  wherever  located. 

6.  Same— Erroneous  Valuation— Remedies. 

Where  it  was  contended  in  a  suit  to  restrain  the  collection  of  a  cor- 
oorate  franchise  tax  that,  if  the  board  of  valuation  and  assessment,  In 
making  the  assessment  in  the  method  pursued  in  taxing  the  corporation's 
intangible  property  assessable  in  the  state,  followed  the  statute,  the  stat- 

1 1.  Federal  Jurisdiction  of  suits  against  state,  see  note  to  13  C  C  A.  165. 
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ute  was  unconstitutional,  and  that.  If  they  did  not  follow  the  statute,  the 
corporation  had  a  reniody  to  correct  the  error,  the  question  was  not  a 
mere  question  of  excessive  valuation  within  the  exclusive  jurisdiction  of 
the  board,  and  was  subject  to  review  by  the  courts. 

7.  Same. 

Where,  in  determining  the  value  of  an  express  company's  intangible 
property  legally  taxable  in  Kentucky,  the  board  of  valuation  ignored,  in 
valuing  the  company's  shares,  the  existence  of  intangible  property  out* 
side  of  Kentucky,  consisting  of  an  outside  Investment  of  surplus  earnings, 
which  the  company  offered  to  prove  was  not  used  in,  and  did  not  con- 
stitute a  part  of,  its  general  express  business,  which  investment  con- 
sisted of  railroad  bonds,  etc.,  actually  held  in  New  York,  the  valuation 
was  erroneous. 

&  Same. 

An  express  company  having  accimiulated  a  surplus  of  more  than  $12,- 
000,000,  separated  such  amount  from  its  business,  and  Invested  It  In  bonds, 
stock,  etc.,  which  the  company  transferred  to  a  trust  company  in  New 
York,  and  then  issued  to  its  stockholders,  as  a  distributive  share  thereof, 
bonds  of  the  express  company  at  par,  payable  only  out  of  the  securities 
so  deposited  as  a  special  dividend,  the  express  company  retaining  certain 
property  rights  in  the  securities,  by  which,  in  certain*  contingencies,  cred- 
itors might  reach  them.  Held,  that  such  bonds  and  stocks  so  transferred 
to  the  trust  company  constituted  an  outside  investment  of  surplus  earn- 
ings which  could  not  be  Included  in  an  estimate  of  the  value  of  the  express 
company's  intangible  propertj^  taxable  in  Kentucky. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky. 

This  is  a  bill  challenging  the  validity  of  a  tax  assessment  made  by ^  the  state 
of  Kentucky  against  a  joint-stock  company  in  the  nature  of  a  co-partnership 
doing  business  in  the  state  of  Kentucky  under  the  name  and  style  of  the  Adams 
Express  Company.  The  taxes  assessed  were  for  three  years,  1899,  1900,  and 
1901.  The  valuations  and  assessments  complained  of  were  made  by  a  board 
of  valuation  and  assessment,  created  under  section  4077,  Ky.  St  1903,  consist- 
ing of  the  Auditor,  Treasurer,  and  Secretary  of  State.  To  this  board  Is  com- 
mitted the  sole  dirty  of  assessing  certain  corporations  and  companies  in  the 
nature  of  corporations,  such  as  the  complaining  express  company.  These  as- 
sessments were  made  under  color  of  an  act  passed  November  11,  1892,  being 
chapter  108,  §  4019  et  seq.,  Ky.  St  1903. 

Section  4020  subjects  to  taxation  all  property  within  the  state,  whether  be- 
longing to  individuals  or  corporations,  "Including  intangible  property,  which 
shall  be  considered  and  estimated  in  fixing  the  value  of  corporate  franchises 
as  hereinafter  provided,"  unless  exempted  by  the  state  Constitution.  The 
bill  avers  that  in  accordance  with  this  provision  all  of  the  tangible  property 
of  complainants  within  the  state  had  been  assessed,  and  the  taxes  paid,  and 
that  no  complaint  is  made  thereof. 

Section  4077  subjects  a  large  class  of  corporations,  companies,  or  assoda- 
tlous,  including  express  companies,  to  further  taxation  by  providing  that  every 
"corporation,  company  or  association  having  or  exercising  any  si>ecial  or  ex- 
clusive privilege  or  franchise  not  allowed  by  law  to  natural  i>ersons,  or  per- 
forming any  public  service,  shall,  in  addition  to  the  other  taxes  imposed  on  it 
by  law,  annually  pay  a  tax  on  Its  franchise  to  the  state,  and  a  local  tax 
thereon  to  the  county,  city,  town  and  taxing  district  where  its  franchise  may 
be  exercised."  The  Auditor,  Treasurer,  and  SecTetai-y  of  State  are  then  con- 
stituted a  board  for  valuing  and  assessing  said  franchise,  and  for  appor- 
tioning to  the  several  municipalities  in  which  such  franchise  is  situated  their 
respective  shares  In  the  taxable  value  so  ascertained. 

In  view  of  the  fact  that  the  construction  of  the  law  under  which  these  as- 
sessments were  made  is  involvetl,  we  set  out  below  sections  4078  to  4083,  in- 
clusive, of  the  Kentucky  Statutes  of  1903 : 

"Sec.  4078.  In  order  to  determine  the  value  of  the  franchises  mentioned  in 
the  next  preceding  section,  the  corporations,  companies  and  associations  men- 
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tloned  in  the  next  preceding:  section,  except  banks  and  trnst  companies,  whose 
statements  shall  be  iBled  as  hereinafter  required  by  section  to\xr  thousand  and 
ninety-two  of  this  article,  shall  annually  between  the  fifteenth  day  of  Sep- 
tember and  first  day  of  October,  make  and  deliver  to  the  Auditor  of  Public 
Accounts  of  this  state  a  statement,  verified  by  its  president,  cashier,  secretary, 
treasurer,  manager,  or  other  chief  oflScer  or  agent,  in  such  form  as  the  auditor 
may  prescribe,  showing  the  following  facts,  viz. :  The  name  and  principal 
place  of  business  engaged  in ;  the  amount  of  capital  stock,  preferred  and  com- 
mon ;  the  number  of  shares  of  each ;  the  amount  of  stock  paid  up ;  the  par 
and  real  value  thereof;  the  highest  price  at  which  such  stock  was  sold  at 
a  bona  fide  sale  within  twelve  months  next  before  the  fifteenth  day  of  Sep- 
tember of  the  year  in  which  the  statement  is  required  to  be  made ;  the  amount 
of  surplus  fund  and  undivided  profits,  and  the  value  of  all  other  assets ;  the 
total  amount  of  indebtedness  as  principal,  the  amount  of  gross 'or  net  earnings 
or  income,  including  interest  on  investments,  and  incomes  from  all  other  sour- 
ces for  twelve  months  next  preceding  the  fifteenth  day  of  September  of  the 
year  In  which  the  statement  is  required;  the  amount  and  kind  of  tangible 
property  in  this  state,  and  where  situated,  assessed,  or  liable  to  assessment  in 
this  state,  and  the  fair  cash  value  thereof,  estimated  at  the  price  it  would 
bring  at  a  fair  voluntary  sale,  and  such  other  facts  as  the  auditor  may  require. 

"Sea  4079.  Where  the  line  or  lines  of  any  such  corporation,  company  or  as- 
sociation extend  beyond  the  limits  of  the  state  or  county,  the  statement  shall, 
in  addition  to  the  other  facts  hereinbefore  required,  show  the  length  of  the 
entire  lines  operated,  owned,  leased  or  controlled  in  this  state,  and  in  each 
county,  incorporated  city,  town  or  taxing  district,  and  the  entire  line  operated, 
controlled,  leased  or  owned  elsewhere.  If  the  corporation,  company  or  asso- 
ciation be  organized  under  the  laws  of  any  other  state  or  government,  or  or- 
ganized and  incorporated  in  this  state,  but  operating  and  conducting  its  busi- 
ness in  other  states  as  well  as  in  this  state,  the  statement  shall  show  the  fol- 
lowing facts,  in  addition  to  the  facts  hereinbefore  required :  The  gross  and  net 
income  or  earnings  received  in  this  state  and  out  of  this  state,  on  business  done 
in  this  state,  and  the  entire  gross  receipts  of  the  corporation,  company  or 
association  in  this  state  and  elsewhere  during  the  twelve  months  next  before 
the  fifteenth  day  of  September  of  the  year  in  which  the  assessment  is  required 
to  be  made.  In  cases  where  any  of  the  facts  above  required  are  impossible 
to  be  answered  correctly,  or  will  not  afford  any  valuable  information  in  de- 
termining the  value  of  the  franchises  to  be  taxed,  the  said  board  may  excuse 
the  otficer  from  answering  such  questions:  provided,  that  said  board,  from 
said  statement,  and  from  such  other  evidence,  as  it  may  have,  if  such  cor- 
poration, company  or  association  be  organized  under  the  laws  of  this  state, 
shall  fix  the  value  of  the  capital  stock  of  the  corporation,  company  or  associa- 
tion, as  provided  in  the  next  succeeding  section,  and  from  the  amount  thus 
fixed  shall  deduct  the  assessed  value  of  all  tangible  property  assessed  in  this 
state,  or  in  the  counties  where  situated.  The  remainder  thus  found  shall  be 
the  value  of  its  corporate  franchise  subject  to  taxation  as  aforesaid. 

"Sea  4080.  If  the  corporation,  company  or  association  be  organized  under 
the  laws  of  any  other  state  or  government,  except  as  provided  in  the  next  sec- 
tion, the  board  shall  fix  the  value  of  the  capital  stock  as  hereinbefore  provided, 
and  will  determine  from  the  amount  of  the  gross  receipts  of  such  corporation, 
company  or  association  in  this  state  and  elsewhere,  the  proportion  which  the 
gross  receipts  in  this  state,  within  twelve  months  next  before  the  fifteenth  day 
of  September  of  the  year  in  which  the  assessment  was  made,  bears  to  the 
entire  gross  receipts  of  the  company,  the  same  proportion  of  the  value  of  the 
entire  capital  stock,  less  the  assessed  value  of  the  tangible  property  assessed, 
or  liable  to  assessment,  in  this  state,  shall  be  the  correct  value  of  the  cor- 
porate franchise  of  such  corporation,  company  or  association  for  taxation  in 
this  state. 

"Sec.  4081.  If  the  corporation  organized  under  the  laws  of  this  state  or  of 
some  other  state  or  government  be  a  railroad,  telegraph,  telephone,  express, 
sleeping,  dining,  palace  or  chair-car  company,  the  lines  of  which  extend  beyond 
the  limits  of  ttiis  state,  the  said  board  will  fix  the  value  of  the  capital  stork 
as  hereinbefore  provided,  and  that  proportion  of  the  value  of  the  capital  stock, 
which  the  length  of  the  lines  operated,  owned,  leased  or  controlled  in  this 
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state,  bears  to  the  total  length  of  the  lines  owned,  leased  or  controlled  In  this 
state  and  elsewhere,  shall  be  considered  in  fixing  the  valne  of  the  corporate 
franchise  of  such  corporation  liable  for  taxation  in  this  state ;  and  such  cor- 
porate franchise  shall  be  liable  to  taxation  in  each  county,  incorporated  city, 
town  or  district  through,  or  into  which,  such  lines  pass,  or  are  operated,  in 
the  same  proportion  that  the  length  of  the  line  in  such  county,  city,  town  or 
district  bears  to  the  whole  length  of  lines  in  this  state,  less  the  value  of  any 
tangible  property  assessed,  or  liable  to  assessment,  in  any  such  county,  city, 
town  or  taxing  district 

"Sec.  4082.  Whenever  any  person  or  association  of  persons  not  being  a  cor- 
poration nor  having  a  capital  stock,  shall,  in  this  state,  engage  in  the  business 
of  any  of  the  corporations  mentioned  in  the  first  section  of  this  article,  then 
the  capital  and  property,  or  the  certificates  or  other  evidences  of  the  rights 
or  interests  of  the  holders  thereof  in  the  business  and  property  or  capital  em- 
ployed therein,  shall  be  deemed  and  treated  as  the  capital  stock  of  such  per- 
sons or  association  of  persons  for  the  purposes  of  taxation  and  all  other  pur- 
poses under  this  article,  in  like  manner  as  if  such  person  or  association  of  per- 
sons were  a  corporation. 

"Sec.  4083.  It  shall  be  the  duty  of  the  auditor,  immediately  after  fixing  such 
values  by  said  board,  to  notify  the  corporation  of  the  fact;  and  all  such  cor- 
I)orations  shall  have  thirty  days  from  the  time  of  receiving  the  notice  to  go 
before  such  board  and  ask  a  change  of  the  valuation,  and  may  introduce  evi- 
dence and  the  chairman  of  the  board  is  hereby  authorized  to  summon  and 
swear  witnesses,  and  after  hearing  such  evidence  the  board  may  change  the 
valuation  as  it  may  deem  proper,  and  the  action  of  the  board  shall  be  final." 

The  averments  of  the  bill  touching  the  assessment  of  1899  are  substantially 
that  the  complainant^s  company  filed  with  the  auditor  a  verified  statement  as 
required  by  sections  4078  and  4079.  It  is  then  averred  that  the  board  there- 
upon fixed  the  valuation  of  the  alleged  franchise  of  the  Adams  Express  Com- 
pany at  $774,300,  and  that  this  value  was  "arrived  at  by  the  following  compu- 
tation, as  appears  by  a  memorandimi  thereof  made  by  said  board  at  the  time 
and  placed  upon  its  file : 

"Market  value  of  company's  stock,  $12,000,000,  at  $1.15. 

"Total  mileage  of  the  company,  31,720  miles,  $14,800,00a 

"Value  of  each  mile,  $435. 

"Mileage  in  Kentucky,  1,780  miles. 

"Capital  in  Kentucky,  $774,300." 

Notice  was  thereupon  given  in  accordance  with  section  4083,  set  out  above. 
A  protest  was  then  filed  upon  these  grounds:  First,  that  the  act  was  void 
under  both  the  Constitutions  of  Kentucky  and  that  of  the  United  States ;  sec- 
ond, because  the  board  had  assessed  property  not  in  the  state;  and,  third, 
because  they  had  included  assets  of  the  value  of  $4,021,470  not  used  "in  the 
company's  express  business,*'  and  none  of  which  was  within  the  state,  or  sub- 
ject to  its  jiurisdiction  for  purposes  of  taxation. 

A  detailed  statement  of  the  assets,  composing  an  aggregate  of  $4,021,470,  con- 
sisting in  stocks  and  bonds,  was  filed,  and  with  it  an  insistence  that  "the 
assessments  for  the  year  should  be  made  on  the  following  basis : 

Market  value  of  shares  (a  4  per  cent  stock) $12,000,000 

Deduct  outside  investment  no  part  of  express  plant 4,021,470 

Value  of  express  plant $  7,978,530 

"Total  mileage  in  United  States,  32,000. 
"Value  per  mile,  $249. 
"Mileage  in  Kentucky,  1,780. 

Franchise  in  Kentucky $443,220 

Less  tangible  property 7,141 

Franchise  in  Kentucky ^436,079" 

The  bill  also  avers  that  the  board  assessed  the  "alleged  franchise"  of  said 
company  for  the  subsequent  year  of  1000  at  the  sum  of  $1,481,040,  "which  sum 
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said  board  arrived  at  by  the  following  computation,  as  appears  by  a  memo- 
randum thereof  made  by  said  board  at  the  time  and  placed  on  its  flies : 

"Market  value  of  company's  stock  $12,000,000  at  $1.20 $14,400,000 

Bonds 12,000,000 


$26,400,000 
"Total  mileage  of  company,  31,720. 
"Mileage  in  Kentucky,  1,780. 
"Capital  In  Kentucky,  1,780  of  $26,400,000— $1,481,040.'* 

Application  for  a  "change  in  valuation  was  made,"  in  which  it  was  insist- 
ed that  the  value  of  the  company's  capital  had  been  reached  by  erroneously 
iDcluding  bonds  and  stocks  aggregating  $4,123,265,  not  a  part  of  the  company's 
express  plant,  and  by  the  inclusion  of  the  item  of  $12,000,000,  being  bonds  and 
stocks  accumulated  In  former  years  by  the  company,  and  turned  over  to  a  trust 
company  in  trust  for  the  benefit  of  its  shareholders,  to  whom  had  been  issued 
assignable  certificates  showing  their  Interest.  It  was  also  insisted  that,  de- 
ducting these  items,  the  proper  valuation  would  be  $440,559.83.  Substantially 
the  same  valuation  and  assessment  was  made  for  1901,  and  the  averments  of 
the  bill  as  to  the  manner  in  which  the  valuation  had  been  determined  are 
almost  identical  with  those  in  respect  of  the  two  preceding  years.  The  assess- 
ments complained  of  in  favor  of  the  state  aggregate  more  than  $18,000  and 
towns  $38,000.  In  any  aspect  of  the  case  the  amount  in  dispute  exceeds 
$2,000  of  the  tax  claimed  by  the  state  and  a  like  sum  claimed  as  due  to  coun- 
ties and  towns  under  apportionment  about  to  be  made  to  them  by  the  auditor 
when  the  bill  was  filed. 

While  claiming  In  general  terms  that  the  entire  assessment  was  void  be- 
cause of  the  unconstitutional  character  of  the  law  imder  which  It  was  made,  the 
bill  averred  an  offer  to  pay  upon  the  valuation  proposed  by  the  exhibits  to  the 
bill  and  an  offer  to  deposit  In  court  the  amount  payable  under  said  valuations, 
but  no  money  was  In  fact  paid  In.  Subsequently  the  sums  admitted  to  be  due 
were  paid  to  the  State  Treasurer,  and  upon  that  footing  an  injunction  pen- 
dente lite  was  granted. 

The  only  defendant  to  the  bill  is  Gus  G.  Coulter,  who  is  described  as  the 
"Auditor  of  Public  Accounts  of  the  Commonwealth  of  Kentucky."  In  respect 
of  the  defendant.  Coulter,  it  is  charged  that  "the  defendant  claims  that  said 
company  is  delinquent,"  and  that  it  is  liable  to  the  penalties  prescribed  by 
section  4091,  Ky.  St  1903,  and  that  "he  is  threatening  to  proceed  to  enforce  and 
collect  said  tax  and  penalties,  and,  unless  restrained  by  the  order  of  this  court, 
the  defendant  will  apportion  and  certlty  to  the  county  clerks  In  more  than 
nineteen  coimties  of  the  state  the  proi)ortlonate  amount  of  said  assessment  in 
accordance  with  said  act,  ♦  ♦  ♦  and  said  company  will  suffer  irreparable 
injury  and  will  be  subjected  to  a  multiplicity  of  vexatious  suits  and  prosecu- 
tions, and  to  an  Illegal  lien  upon  Its  property  within  the  state."  The  relief 
specifically  prayed  is  that  the  defendant  be  enjoined  "from  collecting  or  at- 
tempting to  collect  any  of  said  taxes  due  to  the  state  of  Kentucky,"  and  from 
"certifying  said  valuation  or  assessment"  (in  excess  of  the  conceded  valuation) 
"to  any  county  clerk  of  said  state."  The  answer  "of  the  defendant,  Coulter, 
among  other  things,  says  that  before  the  undisputed  tax  was  paid  the  de- 
fendant "became  delinquent,  and  liable  to  penalty  under  the  statute,"  and 
that  suits  to  recover  the  taxes  due  and  penalty  thereon  and  penalty  for  de- 
linquency have  been  Instituted  by  the  commonwealth  of  Kentucky,  through 
Attorney  General,  In  the  circuit  court  of  Franklin  county,  for  the  year  1899, 
which  is  yet  pending  and  yet  undetermined,  and  in  which  action  the  said 
express  company  makes  the  same  defense  as  is  herein  presented  as  cause  for 
injunction. 

The  defendant  further  answered,  and  said  that  he,  as  Auditor  of  Kentucky, 
had  "no  power  of  distraint  for  taxes,"  and  "to  collect  the  taxes  here  In  con- 
troversy the  only  remedy  provided  for  their  collection  is  a  demand,  and,  upon 
failure  to  pay,  an  action  to  coerce  payment,  in  the  name  of  the  state  of  Ken- 
tucky, and  over  this  action  this  defendant  has  no  control,  that  matter  coming 
within  the  duties  of  the  Attorney  General,"  and  that  in  such  action  the  com- 
plainant can  present  all  of  the  objections  now  made.  While  admitting  that 
it  is  his  duty  under  the  law  to  certify  to  the  county  clerks  the  valuation  ap- 
62  C.C.A.— 28 
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portioned  to  any  county  when  the  apportionment  is  made  by  the  board,  de- 
fendant denied  that  the  taxes  for  1899,  1900,  and  1901  had  been  apportioned, 
and  that  until  their  apportionment  had  been  made  he  had  no  authority  to  so 
certify.  The  evidence,  however,  showed  that  the  apportionment  had  in  fact 
been  made  by  the  board  when  the  bill  was  filed. 

In  respect  to  the  mode  in  which  the  board  of  assessors  had  arrived  at  the 
valuation  complained  of  the  answer  says:  "Further  answering,  defendant 
says  that  the  said  state  board  of  valuation  and  assessment,  composed  as  stat- 
ed, did,  as  the  law  provided,  meet  and  value  and  assess  the  property  of  the 
said  express  company,  as  said  board  valued  and  assessed  all  other  property 
within  their  jurisdiction,  and  the  manner  of  such  valuation  and  assessment 
was  as  follows,  and  not  otherwise,  viz.':  It  was  first  ascertained  from  the 
report  submitted  by  the  officer  or  agent  of  the  said  company  the  number  and 
par  value  of  the  capital  stock,  then  the  cash  of  such  stock,  estimated  by  the 
average  value  of  sale  of  such  stock  upon  the  market,  and  this  total  value  of 
the  stock  of  said  express  company  was  then  apportioned  to  the  state  in  the 
ratio  of  the  mileage  in  this  state  to  the  entire  mileage  of  the  company,  and 
from  this  value  thus  obtained  was  deducted  the  value  of  the  tangible  property 
assessed  by  said  company  in  all  the  counties  of  the  state,  and  the  remainder 
was  the  valuation  fixed  for  said  express  company's  property  In  this  state, 
which  Is  the  sum  as  alleged  in  the  bill  of  complaint  upon  which  taxes  were 
computed  and  demanded  as  alleged.  Further  answering,  defendant  says  that 
the  taxes  demanded  of  said  express  company  is  not  a  tax  to  exist  or  do  busi- 
ness, but  is  a  tax  on  its  property  situated  in  this  state,  and  not  elsewhere. 
It  is  a  tax  on  its  intangible  property,  apportioned  according  to  Its  mileage, 
and  is  not,  as  alleged,  a  tax  on  stocks,  bonds,  mortgages,  real  or  personal  es- 
tate, situated  outside  of  the  territorial  limits  of  the  state  of  Kentucky."  After 
denying  knowledge  of  the  fact  that  the  complainant  had  the  bonds  and  the 
stocks  or  other  property  such  as  claimed,  it  is  then  said:  •*That  if  it  be  that 
said  express  company  owns  such  stocks,  bonds,  notes,  and  mortgages  of  the 
kind  and  value  as  is  alleged  in  the  bills  of  complaint,  and  if  it  also  be  true 
that  the  securities  are  kept  in  the  city  of  New  York,  it  is  not  true  that  said 
express  company  is  entitled  to  have  the  total  value  of  its  capital  stock  reduced 
by  such  sums,  or  by  any  sums  by  reason  thereof,  when  considered  for  assess- 
ment and  valuation  for  taxation  in  this  state,  for  the  reason  that  such  stocks, 
bonds,  notes,  mortgages,  or  other  securities  are  not  assessed  by  the  state  of 
Kentucky,  nor  by  the  state  board  of  valuation  and  assessment  In  the  assess- 
ment complained  of,  but  the  assessment  and  valuation  was  of  the  value  of  the 
capital  stock  of  the  said  express  company  apportioned  as  stated;  and  while 
it  may  be  true  that  the  assets  of  the  said  company  is  a  material  thing  that 
fix  the  value  of  its  capital  stock,  as  were  also  its  rights,  contracts,  and  busi- 
ness conducted,  yet  these  stocks  and  securities  held  and  owned  by  the  said 
company  were  not  valued  or  assessed  or  considered  in  the  valuation  of  the 
said  company's  property." 

The  answer  further  pleads  and  relies  upon  the  conclusiveness  of  the  action 
of  the  board  of  valuation  and  assessment,  particularly  since  the  question  was 
but  one  of  valuation,  in  respect  to  which  complainant  had  had  a  full  hearing. 
Upon  a  final  hearing  before  Cochran,  District  Judge,  he  held,  in  a  memoran- 
dum opinion,  that  the  assessment  complained  of  wrongly  included  property  not 
within  the  state  of  Kentucky,  nor  subject  to  its  taxing  jurisdiction,  in  that  it 
included  certain  bonds,  stocks,  and  real  estate  situated  outside  of  the  state, 
**and  not  a  part  of  that  unit  of  value  covering  all  of  the  states  of  the  Union 
in  which  complainants  do  business,  a  part  of  which  is  In  the  state  of  Ken- 
tuciiy,  and  subject  to  be  assessed  and  taxed  therein."  In  view  of  the  question 
as  to  whether  this  is  not  a  suit  against  the  state  of  Kentucky,  and,  if  not 
whether  there  can  be  granted  any  atfirmatlve  relief  In  respect  of  the  taxes  due 
to  the  state  in  the  absence  of  the  state,  we  set  out  the  last  paragraph  of  the 
final  decree  in  the  court  below: 

"It  is  therefore  ordered,  adjudged,  and  decreed  that  said  Adams  Express 
Company  pay  the  sum  of  $2,0(»3.10  to  the  Treasurer  of  the  State  of  Kentucky 
within  ten  days  from  this  date,  and  that  thereupon,  or  upon  the  tender  of  said 
sum  to  said  treasurer,  and  his  refusal  to  accept  the  same,  said  assessments 
made  by  said  state  board  of  valuation  and  assessment  for  the  year  1899  in 
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excess  of  said  sum  of  $536,773.60,  and  for  the  year  1900  In  excess  of  said  sum 
of  $575499.83,  and  for  the  year  11X)1  in  excess  of  said  sum  of  $G23,285.46,  be, 
and  the  same  hereby  are,  set  aside  and  held  for  naught,  and  that  the  taxes 
due  from  said  Adams  Express  CJompany  to  the  state  of  Kentucky  for  the  years 
1899,  1900,  and  1901  be,  and  the  same  hereby  are,  found  and  declared  to  have 
been  paid  in  full,  and  that  the  defendant  be,  and  he  hereby  is,  enjoined  from 
collecting  any  further  sum  from  said  company  on  account  of  taxes  for  any  of 
said  years,  and  from  apportioning  or  certifying  for  local  taxation  said  assess- 
ment for  the  year  1899  in  excess  of  said  sum  of  $536,773.60,  and  said  assess- 
ment for  the  year  1900  In  excess  of  said  sum  of  $575,199.83,  and  said  assess- 
ment for  the  year  1901  in  excess  of  said  sum  of  $623,285.46.  It  is  further 
considered  that  the  plaintiff  recover  from  the  defendant  his  costs  herein  to 
be  taxed." 

John  W.  Ray,  for  appellant. 
Lawrence  Maxwell,  Jr.,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court 

The  only  defendant  is  Gus  G.  Coulter,  described  as  "Auditor  of  Pub- 
lic Accounts  of  Kentucky,"  and  the  appeal  is  by  Gus  G.  Coulter, 
"Auditor  of  Public  Accounts  of  Kentucky."  One  of  the  errors  as- 
signed is  that  "the  suit  is  in  reality  against  the  state  of  Kentucky,  and 
the  decree  an  adjudication  of  the  rights  of  the  state  of  Kentucky,  and 
affects  no  personal  or  property  rights  of  defendant."  This  objection 
was  primarily  made  by  demurrer,  and  has  been  very  persistently 
pressed  upon  us  in  brief  and  argument.  If  this  is  in  fact  a  suit  against 
the  state,  it  cannot  be  maintained  against  the  will  of  the  state.  On  the 
other  hand,  if  it  is  not  a  suit  ag;ainst  the  state,  what  relief  can  the 
complainant  obtain  against  the  defendant,  Coulter?  Under  section 
4077  et  seq.  of  the  Kentucky  Statutes  of  1903  such  corporations  and 
companies  as  are  mentioned  therein,  in  addition  to  a  tax  upon  their 
tangible  property,  are  required  to  pay  an  additional  tax  to  the  state 
and  a  local  tax  to  counties,  towns,  etc.,  upon  what  the  statute  calls  the 
"franchises"  of  the  company.  The  value  of  this  so-called  franchise  is 
fixed  by  a  board  of  state  officials,  consisting  of  the  Auditor,  Treasurer, 
and  Secretary  of  State,  and  styled  the  "Board  of  Valuation  and  As- 
sessment" So  far  as  the  tax  upon  this  franchise  for  state  pur- 
poses is  concerned,  the  functions  of  this  board,  as  such,  are  terminated 
when  the  valuation  has  been  finally  fixed  after  giving  notice,  and  an  op- 
portunity to  be  heard  upon  application  for  "a  change  in  valuation,"  as 
provided  by  section  4083.  Under  section  4091  the  tax  thus  assessed 
for  state  purposes  becomes  due  and  payable  30  days  after  final  notice 
by  the  auditor.  This  final  notice  had  been  given,  and  the  duties  of 
the  board  completed,  in  respect  of  the  several  assessments  complained 
of,  before  this  bill  was  filed.  The  members  of  the  board  of  valuation 
and  assessment  were  therefore  not  made  parties  defendant  as  such, 
inasmuch  as  it  was  not  possible  to  enjoin  them  from  doing  that  which 
had  already  been  done.  Fishback  v.  W.  U.  Tel.  Co.,  161  U.  S.  96, 
loi,  16  Sup.  Ct.  506,  40  L.  Ed.  630.  But  it  is  sought  to  challenge  the 
validity  of  the  assessment  so  made  as  a  whole  by  a  suit  to  which  the 
auditor  is  alone  a  party.  What  other  duty  does  the  statute  impose 
upon  the  auditor?    In  respect  to  the  local  taxation  of  this  so-called 
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franchise  something  more  did  remain  to  be  done  by  the  auditor,  for 
secjion  4084  makes  it  his  duty  at  the  expiration  of  30  days  after  the 
final  determination  of  the  value  of  such  franchise  to  certify  to  the 
county  clerk  of  the  counties,  when  any  portion  of  the  corporate  fran- 
chise of  any  such  corporation,  company,  or  association  shall  be  liable 
to  local  taxation .  as  herein  provided,  the  amount  thereof  liable  for 
county,  city,  town,  or  district  tax.  But  this  act  which  the  defendant 
was  required  to  do  as  precedent  to  the  proper  assessment  of  this 
franchise  by  the  counties,  cities,  and  towns  within  which  it  was  exer- 
cised, and  which  it  was  one  object  of  this  bill  to  restrain  him  from 
doing,  in  no  wise  concerns  or  affects  the  completed  assessment  of  the 
state  tax  upon  the  franchise.  The  assessment  for  local  purposes  was 
incomplete  when  the  bill  was  filed,  and  the  defendant  was  about  to 
do  an  act  in  furtherance  of  the  local  assessment,  which,  the  complain- 
ants say  will,  if  unrestrained,  impose  upon  them  an  illegal  burden  and 
an  irreparable  injury,  and  subject  them  to  a  multiplicity  of  suits  in 
order  to  resist  the  consequences  of  the  imposition  of  local  taxes  in 
many  counties,  cities,  and  towns  upon  the  basis  of  the  illegal  and  void 
assessment  made  by  the  said  state  board.  But  in  respect  of  the  tax 
due  the  state  nothing  remained  for  this  defendant  to  do.  The  assess- 
ment for  state  purposes  was  complete.  The  relief  sought  by  the  bill  is 
of  twofold  character :  First,  it  is  sought  to  enjoin  the  enforcement  of 
the  tax  so  already  assessed  for  stirte  purposes ;  second,  it  is  sought  to 
restrain  the  certification  by  the  defendant  of  the  valuations  apportioned 
by  the  board  to  the  several  counties,  cities,  and  towns  wherein  this 
franchise  is  exercised  for  assessment  for  local  purposes.  Does  juris- 
diction exist  for  either  purpose?  If  the  state  itself  can  be  brought 
into  court  and  compelled  to  defend  the  assessment,  the  trouble  in  the 
way  of  granting  relief  as  to  the  completed  state  assessment  is  out  of 
the  way.  But  the  eleventh  amendment  provides  that  the  judicial  power 
of  the  United  States  shall  not  be  construed  to  extend  to  any  suit  in  law 
or  equity  against  one  of  the  United  States  by  citizens  of  another  state. 
Justice  Matthews,  speaking  for  the  court,  in  In  re  Ayers,  123  U, 
S.  443,  505,  8  Sup.  Ct.  164,  31  L.  Ed.  216,  in  respect  of  this  amend- 
ment, said : 

•*To  secure  the  manifest  purposes  of  the  constitutional  exemption  ^arantied 
by  the  eleventh  amendment  requires  that  it  should  be  interpreted  not  literally, 
and  too  narrowly,  but  fairly,  and  with  such  breadth  and  largeness  as  effec- 
tually to  accomplish  the  substance  of  its  purpose.  In  this  spirit  it  must  be 
held  to  cover  not  only  suits  brought  against  a  state  by  name,  but  those  also 
against  its  officers,  agents,  and  representatives,  where  the  state,  though  not 
named  as  such,  is  nevertheless  the  only  real  party,  against  which  alone  in  fact 
the  relief  is  asked,  and  against  which  the  judgment  or  decree  effectively  op- 
erates. But  this  is  not  intended  in  any  way  to  impinge  upon  the  principle 
which  Justilies  suits  against  individual  defendants,  who,  under  color  of  the 
authority  of  unconstitutional  legislation  by  the  state,  are  guilty  of  personal 
trespasses  and  wrongs,  not  to  forbid  suits  against  officers  in  their  official  ca- 
pacity either  to  arrest  or  direct  their  official  action  by  injunction  or  manda- 
mus, where  such  suits  are  authorized  by  law,  and  the  act  to  be  done  or  omitted 
is  purely  ministerial,  in  the  performance  or  omission  of  which  the  plaintiff  has 
a  legal  interest'' 

The  question,  then,  is  whether  this  is  not  in  reality  a  suit  against 
the  commonwealth  of  Kentucky,  although  the  state  is  not  nominally 
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a  party  on  the  record.  But  it  is  said  that  suits  to  enjoin  state  officers 
from  doing  acts  under  color  of  an  unconstitutional  law  or  an  illegal 
assessment  under  a  valid  law  are  not  suits  against  the  state,  and  have 
been  frequently  maintained ;  and  counsel  cite  Taylor  et  al.  v.  L.  &  N. 
R.  R.  Co.,  31  C.  C.  A.  537,  88  Fed.  350;  Osbom  v.  Bank,  9  Wheat. 
738,  6  L.  Ed.  204;  Farmers'  Bank  v.  Stone,  Auditor,  174  U.  S.  409, 
19  Sup.  Ct.  880,  43  L.  Ed.  1027 ;  Poindexter  v.  Greenhow,  1 14  U.  S. 
270,  5  Sup.  Ct.  903,  29  L.  Ed.  185;  Reagan  v.  Trust  Co.,  154  U.  S. 
362,  390,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014 ;  Smyth  v.  Ames,  169  U. 
S.  518,  18  Sup.  Ct.  418,  42  L.  Ed.  819;  Scott  V.  Donald;  165  U.  S.  107, 
17  Sup.  Ct.  262,  41  L.  Ed.  648;  Allen  v.  B.  &  O.  Rd.,  114  U.  S.  311,  5 
Sup.  Ct.  925,  29  L.  Ed.  200;  United  States  v.  Lee,  106  U.  S.  196,  i 
Sup.  Ct  240,  27  L.  Ed.  171.  But  the  ground  upon  which  all  such 
cases  rest  is  that  the  officers  sued  were  illegally  about  to  do  some  act 
or  take  some  step,  under  color  of  a  law  of  the  state,  in  violation  of 
the  rights  of  the  complainant,  and  for  which  the  defendants  would  be 
personally  liable.  In  re  Ayers,  123  U.  S.  493,  501,  8  Sup.  Ct.  164,  31 
L.  Ed.  216;  Fitts  v.  McGhee,  172  U.  S.  516,  529,  19  Sup.  Ct.  269,  43 
L.  Ed.  535. 

In  Fitts  v.  McGhee,  cited  above,  the  rule  for  jurisdiction  in  such 
cases  is  admirably  stated  by  Justice  Harlan,  who,  after  referring  to 
cases  cited  as  authorizing  suits  against  state  officials,  said : 

''Upon  examination  it  will  be  found  that  the  defendants  In  each  of  those 
cases  were  officers  of  the  state,  speolally  charged  with  the  execution  of  a  state 
enactment  alleged  to  be  unconstitutional,  but  under  the  authority  of  which 
it  was  averred  they  were  committing,  or  were  about  to  commit,  some  specific 
wrong  or  trespass  to  the  injury  of  the  plaintiflTs  rights.  There  is  a  wide  dif- 
ference between  a  suit  against  indiyiduals  holding  official  positions  under  a 
state,  to  prevent  them,  under  the  sanction  of  an  unconstitutional  statute,  from 
committing  by  some  positive  act  a  wrong  or  trespass,  and  a  suit  against  offi- 
cers of  a  state  merely  to  test  the  constitutionality  of  a  state  statute,  in  the 
enforcement  of  which  those  officers  will  act  only  by  formal  judicial  proceedings 
in  tlie  courts  of  the  state.  In  the  present  case,  as  we  have  said,  neither  of  the 
state  officers  named  held  any  special  relation  to  the  particular  statute  alleged 
to  be  unconstitutional.  They  were  not  expressly  directed  to  see  to  its  enforce- 
ment If,  because  they  were  law  officers  of  the  state,  a  case  could  be  made 
for  the  purpose  of  testing  the  constitutionality  of  the  statute  by  an  injunction 
imit  brought  against  them,  then  the  constitutionality  of  every  act  passed  by  the 
Legislature  could  be  tested  by  a  suit  against  the  Governor  and  the  Attorney 
General,  based  upon  the  theory  that  the  former,  as  the  executive  of  the  state, 
was,  in  a  general  sense,  charged  with  the  execution  of  all  of  its  laws,  and  the 
latter,  as  Attorney  General,  might  represent  the  state  in  litigation  involving 
the  enforcement  of  its  statutes.  That  would  be  a  very  convenient  way  for 
obtaining  a  speedy  judicial  determination  of  questions  of  constitutional  law 
which  may  be  raised  by  individuals,  but  it  is  a  mode  which  cannot  be  applied 
to  the  states  of  the  Union  consistently  with  the  fundamental  principle  that 
they  cannot,  without  their  assent,  be  brought  into  tmy  court  at  the  suit  of 
private  persons.  If  their  officers  commit  acts  of  trespass  or  wrong  to  the 
citizen,  they  may  be  individually  proceeded  against  for  such  trespasses  or 
wrong." 

In  Taylor  v.  L.  &  N.  R.  Co.,  cited  above,  it  was  sought  to  enjoin 
state  officers  from  certifying  a  tax  under  color  of  a  state  law  claimed 
to  be  void.     Speaking  for  this  court.  Judge  Taf t  said : 

**This  is  not  a  suit  against  the  state.  It  is  a  suit  against  individuals,  seek- 
ing to  enjoin  them  from  doing  certain  acts  which  they  assert  to  be  by  authority 
of  the  state,  but  which  the  complainants  aver  to  be  without  lawful  authority." 


Digitized  by  VjOOQIC 


438  62  C.  C.  A.  REPORTS. 

So,  in  Stone,  Auditor,  v.  Farmers'  Bank,  174  U.  S.  409,  19  Sup. 
Ct.  880,  43  L.  Ed.  1027,  the  object  of  the  suit  was  to  restrain  the 
Kentucky  state  board  of  valuations  and  assessment  from  valuing  and 
assessing  the  franchise  of  the  complainant  bank,  and  from  certifying 
assessments  made  down  to  the  county  court  clerks. 

Tested  by  the  principle  thus  stated,  this  suit  is  clearly  maintainable 
so  far  as  it  seeks  to  enjoin  the  defendant  from  certifying  the  assess- 
ments complained  of  to  the  county  court  clerks.  The  suit  to  that  ex- 
tent is  a  suit  against  Coulter  as  an  individual,  and  the  object  is  to 
restrain  him  from  certifying  the  assessments  made  by  the  state  board, 
which  he  claims  he  is  required  to  do  by  the  law  of  the  state,  but  which 
the  complainants  say  is  not  a  valid  authority.  Coulter  must  therefore 
justify  himself  by  showing,  if  he  can,  that  the  authority  under  which 
he  claims  to  act  was  sufficient.  But  in  respect  to  the  tax  due  the  state 
the  auditor  has  no  other  act  to  do  under  the  statute  and  has  no  au- 
thority to  enforce  the  collection  of  that  tax.  The  tax  so  due  is  pay- 
able "into  the  treasury"  by  the  express  terms  of  section  4086.  The 
bill  does  charge  that  the  defendant  "is  threatening  to  proceed  to  en- 
force and  collect  said  tax  and  penalties,"  and  the  prayer  of  the  bill 
is  that  the  defendant  be  commanded  "to  refrain  from  collecting  or 
attempting  any  of  said  tax  alleged  to  be  due  the  state  of  Kentucky." 
As  we  have  elsewhere  stated,  the  defendant  denies  that  he  had  any 
power  to  distrain  for  the  tax  so  due  the  state,  and  avers  that  the  law 
of  Kentucky  contains  no  provision  for  the  enforcement  of  the  fran- 
chise tax  so  assessed  in  behalf  of  the  state  except  by  a  suit  brought  in 
a  court  having  jurisdiction  in  the  name  of  the  state  and  by  the  state's 
Attorney  Creneral.  Counsel  representing  the  appellee  have  not  pointed 
out  any  provision  of  law  under  which  the  defendant,  as  auditor,  had 
any  power  or  authority  to  coerce  the  payment  of  the  tax  so  assessed, 
and  we  have  searched  in  vain  for  any  remedy  against  a  recalcitrant  tax- 
payer of  such  a  franchise  tax,  so  far  as  same  is  due  the  state,  other 
than  those  found  in  sections  4091  and  113,  Ky.  St.  1903.  By  section 
113  it  is  made  the  duty  of  the  Attorney  General  "to  institute  proper 
procedure  to  coerce  payment  of  all  demands  of  the  commonwealth, 
payable  at  the  treasury,  not  discharged  in  proper  time."  And  by  sec- 
tion 4091  it  is  provided  that  any  tax  assessed  upon  the  franchise  of 
any  of  the  companies  mentioned  in  the  article,  not  paid,  after  30  days' 
notice,  shall  be  deemed  delinquent,  and  that  a  penalty  of  10  per  cent. 
shall  attach ;  and  that  the  delinquent  taxpayer  "failing  to  pay  its  taxes, 
penalty,  and  interest,  after  becoming  delinquent,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  fined  fifty  dol- 
lars for  each  day  the  same  remains  unpaid  to  be  recovered  by  indict- 
ment or  civil  action,  of  which  the  Franklin  circuit  court  shall  have 
jurisdiction."  This  remedy  by  suit  appears  to  have  been  in  fact  re- 
sorted to  in  respect  to  some  of  the  tax  here  involved,  for  the  de- 
fendant testifies  that  actions  have  been  brought  to  enforce  same  in 
the  Franklin  circuit  court. 

To  enjoin  the  defendant  from  collecting  or  attempting  to  enforce 
the  payment  of  this  tax  would  be  manifestly  fruitless,  unless  the  de- 
cree is'  to  affect  and  conclude  the  state.  The  decree  appealed  from 
did  not  stop  with  an  order  commanding  the  defendant  to  take  no  other 
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or  further  step  under  the  law,  because  he  had  under  the  law  no  other 
or  further  duty  in  connection  with  the  matter,  but  adjudicated  the 
amount  due  under  a  legal  assessment,  and  undertook  to  annul  the  as- 
sessment in  excess  of  that  sum.  The  court  in  this  exceeded  its  juris- 
diction, for  jurisdiction  over  the  defendant  did  not  give  it  jurisdiction 
over  the  state  of  Kentucky,  as  the  decree  seems  to  assume.  If  the 
defendant  had  been  about  to  take  some  step  under  color  of  the  law 
tending  to  complete  the  assessment,  or  if  he  had  been  authorized  to 
seize  property  and  was  about  to  do  so,  then  he  was,  assuming  the  case 
to  be  with  the  complainants  on  the  merits,  about  to  commit  a  trespass 
for  which  he  would  be  individually  liable,  and  in  a  proper  case  equity 
might  enjoin  his  proposed  action  upon  the  ground  of  his  want  of  legal 
authority.  But  this  is  not  the  case  made  in  respect  to  the  tax  due  the 
state,  and  the  bill,  so  far  as  it  sought  relief  against  the  state  tax,  must 
be  dismissed  without  regard  to  the  merits.  So  far,  however,  as  the 
bill  seeks  to  restrain  the  defendant  from  certifying  an  alleged  illegal 
valuation  and  assessment  to  the  clerks  of  the  several  counties  as  a 
basis  for  further  local  taxation,  the  suit  is  not  one  against  the  state, 
but  against  the  defendant  as  an  individual.  Whether  it  is  to  be  sus- 
tained in  that  aspect  will  depend  upon  the  merits. 

2.  So  far  as  the  bill  attacks  the  constitutionality  of  the  law  under 
which  the  board  of  valuation  and  assessment  professed  to  proceed, 
either  because  the  law  is  repugnant  to  the  commerce  clause  of  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States  or  to  the 
provisions  of  the  Constitution  of  Kentucky,  it  is  not  well  filed,  inas- 
much as  all  of  these  questions  were  decided  in  favor  of  the  validity  of 
the  law  in  Adams  Express  Company  v.  Kentucky,  i66U.  S.  171,  17 
Sup.  Ct.  527,  41  L.  Ed.  960.  In  that  case  the  statute  was  held  as  not 
imposing  a  tax  upon  the  technical  franchise  of  the  companies  included 
therein,  but  upon  the  intangible  property  of  such  companies  as  a  unit. 
"The  legislative  intention,"  said  the  court,  "is  that  the  entire  property, 
tangible  and  intangible,  of  all  foreign  and  domestic  corporations,  and 
all  foreign  and  domestic  companies  possessing  no  franchise,  should  be 
valued  as  an  entirety,  the  value  of  the  tangible  property  be  deducted, 
and  the  value  of  the  intangible  property  thus  ascertained  be  taxed  un- 
der these  provisions;  and,  as  to  railroad,  telegraph,  telephone,  ex- 
press, sleeping  car,  etc.,  companies,  whose  lines  extend  beyond  the 
limits  of  the  state,  that  their  intangible  property  should  be  assessed 
on  the  basis  of  the  mileage  of  their  lines  within  and  without  the  state. 
But  from  the  valuation  on  the  mileage  basis  the  value  of  all  intangible 
property  is  deducted  before  the  taxation  is  applied."  That  the  act 
does  not  contemplate  that  this  additional  tax  shall  be  imposed  upon 
property,  either  within  or  without  the  state,  which  is  otherwise  taxable 
as  tangible  property,  is  plain.  The  additional  tax  is  therefore  a  tax 
upon  the  intangible  property  of  the  companies  within  the  act.  The 
scheme  is  the  same  in  respect  of  both  domestic  and  foreign  corpora- 
tions and  companies.  If  the  lines  of  any  such  corporation  or  com- 
pany extend  beyond  the  limits  of  the  state,  the  taxation  is  in  the 
proportion  which  the  mileage  in  the  state  bears  to  the  total  mileage 
of  the  company.  If  the  lines  were  wholly  within  the  state,  the  plain 
direction  is  that  the  value  of  any  tangible  property  within  the  state 


Digitized  by  VjOOQIC 


440  62  C.  C.  A.  REPORTS. 

is  to  be  deducted  as  bein^  subject  to  a  different  mode  of  taxation. 
This  Kentucky  act,  like  the  Ohio  act  construed  in  Adams  Express  Co. 
V.  Ohio  and  Sanford  v.  Poe,  cited  below,  proceeds  upon  the  general 
principle  that  it  is  competent  as  to  such  companies,  having  lines  ex- 
tending through  more  than  one  state,  to  value  their  property  "as  a 
unit  for  purposes  of  taxation,  taking  into  consideration  the  uses  to 
which  it  was  put,  and  all  the  elements  making  up  the  aggregate  value, 
and  that  a  proportion  of  the  whole  fairly  and  properly  ascertained 
might  be  taxed  by  the  particular  state  without  violating  any  federal 
restriction."  Adams  Express  Co.  v.  Ohio,  165  U.  S.  194,  220,  17  Sup. 
Ct.  305,  41  L.  Ed.  683;  Western  Union  Tel.  Co.  v.  Mass.,  125  U.  S. 
530,  8  Sup.  Ct.  961,  31  L.  Ed.  790;  Pullman  Palace  Car  Co.  v.  Penn.,. 
141  U.  S.  18,  II  Sup.  Ct.  876,  35  L.  Ed.  613;  Sanford  v.  Poe,  69 
Fed.  546,  16  C.  C.  A.  305,  60  L.  R.  A.  641.  Sections  4078,  4079,  and 
4080  make  it  the  duty  of  the  companies  mentioned  in  the  law  to  fur- 
nish certain  data  by  which  the  value  of  .the  intangible  property  of  such 
companies  may  be  ascertained,  and  prescribe  the  manner  in  which  the 
board  is  to  proceed  in  the  valuation.  When  the  value  of  the  "capital 
stock"  is  ascertained — meaning  thereby  every  element  contributing- 
to  value,  whether  tangible  or  intangible — ^the  direction  of  the  act  is  that 
from  this  shall  be  taken  or  deducted  the  value  of  all  tangible  property- 
otherwise  taxable.  This  method  is  as  applicable  to  companies  and  cor- 
porations organized  under  the  laws  of  other  states  as  it  is  to  those  ex- 
isting under  the  laws  of  Kentucky.  Neither  is  the  injunction  in  refer- 
ence to  a  deduction  of  the  value  of  tangible  taxable  property  from  the 
gross  value  of  the  whole  corporate  property  limited  to  such  as  is  sit- 
uated within  the  state  of  Kentucky.  If  tangible  property  having  a 
situs  outside  the  state  be  included  in  the  valuation  of  the  company's 
intangible  property,  the  purpose  of  the  law,  being  to  tax  only  in- 
tangible property,  is  defeated.  We  therefore  read  the  act,  as  the  Su- 
preme Court  seems  to  have  read  it  in  Adams  Express  Company  v* 
Kentucky,  as  requiring  the  deduction  of  tangible  property  from  the 
gross  value  of  all  corporate  assets,  whether  such  tangible  property  be 
within  or  without  the  state. 

3.  We  come  now  to  the  specific  objections  urged  to  the  assessments 
for  1899,  1900,  and  1901,  confining  ourselves  for  the  present  to  that 
of  1899.  In  respect  of  this  the  bill  charges  that  the  board  fixed  the 
valuation  of  the  company's  alleged  franchises  in  the  state  of  Ken- 
tucky at  $774,300,  and  that  this  value  was  arrived  at  by  taking  the 
gross  market  value  of  the  company  shares  and  the  total  mileage  of  the 
company,  and  from  these  factors  fixing  the  value  of  the  company's 
"franchise"  in  Kentucky  as  determined  by  the  proportion  which  the 
mileage  of  the  company's  lines  in  Kentucky  bore  to  the  total  mileage 
in  the  United  States.  The  contention  is  that,  if  the  board  followed  the 
law  in  thus  valuing  for  assessment  the  company's  intangible  property 
assessable  in  Kentucky,  the  law  is  invalid,  and  that,  if  they  did  not  obey 
the  law  in  the  method  pursued,  the  law  must  furnish  a  remedy  to  cor- 
rect so  prejudicial  an  error.  The  question  thus  presented  is  not  a 
mere  question  of  excessive  valuation.  The  determination  of  mere 
questions  of  value  depending  upon  fact  is  one  for  the  final  determina- 
tion of  the  special  tribunal  to  which  it  was  submitted,  and,  in  tiie  ab- 
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sence  of  fraud,  its  conclusion  may  not  be  assailed  by  evidence  tending- 
to  show  a  less  value.  Pittsburg,  etc.,  Ry.  Co,  v.  Backus,  154  U.  S.  434^ 
14  Sup.  Ct  1 1 14,  38  L.  Ed.  103 1 ;  Western  Union  Tel.  Co.  v.  Taggart^ 
163  U.  S.  I,  16  Sup.  Ct.  1054,  41  L.  Ed.  49;  Adams  Express  Co.  v. 
Ohio,  165  U.  S.  196,  229,  17  Sup.  Ct.  305,  41  L.  Ed.  683.  No  charge 
of  fraud  is  made  by  the  bill.  The  only  question,  therefore,  is  whether 
the  law  has  been  substantially  pursued  by  the  method  of  appraisement 
adopted.  We  are  not  left  to  conflicting  evidence  of  the  method  pur- 
sued in  arriving  at  the  valuation  of  the  complainant's  so-called  fran- 
chise in  Kentucky.  The  answer,  in  legal  effect,  is  a  concession  of 
the  averments  of  the  bill  as  to  the  mode  of  arriving  at  the  value  of 
the  complainants'  so-called  franchise.  In  the  foregoing  part  of  this 
opinion  we  have  set  out  a  paragraph  of  the  answer  in  respect  to  the 
mode  of  arriving  at  the  value  of  the  assessable  franchise  in  Kentucky. 
This  method  of  ascertaining  the  value  of  the  intangible  property  of  this 
corporation  called  in  the  act  "its  franchise"  was  grossly  erroneous.  No 
deduction  was  made  for  the  tangible  property  of  the  company,  save 
that  assessed  as  such  in  Kentucky.  The  total  value  resulting  was 
the  value  of  the  company's  assets  of  every  kind,  tangible  and  intan- 
gible, wherever  situated.  Unlike  the  Ohio  law  construed  in  Sanford 
V.  Poe  and  Adams  Express  Co.  v.  Ohio,  cited  above,  the  Kentucky  act 
now  under  consideration  only  contemplated  a  special  assessment  upon 
the  intangible  property  called  its  "franchise,"  of  the  corporations 
named  in  the  act;  the  tangible  property  situated  within  the  state  being- 
otherwise  taxed.  The  mode  of  appraisement  followed  was  also  errone- 
ous, in  that  a  valuation  of  the  company's  intangible  property,  legally 
taxable  in  Kentucky,  arrived  at  by  treating  the  market  value  of  the 
company's  shares  as  equal  to  the  value  of  the  company's  distributable 
intangible  property  ignored  the  existence,  outside  the  state  of  Ken- 
tucky, of  intangible  property  which  constituted  no  part  of  the  gen- 
eral plant  or  franchise,  a  part  of  which  was  situated  in  Kentucky,  and 
taxable  there.  The  company  claimed,  and  offered  evidence  to  show, 
that  the  market  value  of  its  shares  was  in  part  made  up  by  the  inclu- 
sion of  certain  railroad  bonds  and  bank  and  railroad  shares  owned 
by  the  company,  and  actually  held  in  the  city  of  New  York,  where  its 
chief  office  was,  which  constituted  a  special  "outside  investment"  of 
surplus  earnings,  in  no  way  used  in  or  constituting  a  part  of  its  gen- 
eral express  business;  and  contended  that  this  investment,  aggregat- 
ing something  over  four  millions,  should  be  deducted  from  any  valua- 
tion of  its  intangible  property  before  distributing  the  general  valua- 
tion upon  the  mileage  system.  To  say,  as  the  answer  does,  that  these 
stocks  and  bonds  so  held  were  not  estimated  or  taken  into  account  in 
arriving  at  the  distributable  value  of  the  company's  capital  stock,  is 
contradicted  by  the  admitted  fact  that  that  value  was  arbitrarily  fixed 
as  equal  to  the  market  value  of  its  shares,  which  indubitably  included 
these  bonds  and  stocks  as  one  element  making  up  that  market  val- 
ue. The  law  of  Kentucky  does  not  require,  in  estimating  the  value 
of  the  intangible  property  of  companies  whose  lines  extend  beyond 
the  state,  that  that  value  shall  be  taken  as  always  equal  to  the  market 
value  of  its  shares  and  bonded  debt,  after  deducting  actual  tangible 
property,  ai>d  the  result  so  obtained  arbitrarily  apportioned  upon  a 
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mileage  basis.  Section  4081  only  requires  that  the  ratio  of  mileage 
value  obtained  by  a  consideration  of  all  the  data  which  the  companies 
are  required  to  furnish  "shall  be  considered  in  fixing  the  value  of  the 
corporate  franchise  of  such  corporation  liable  for  taxation  in  this 
state."  It  was  the  plain  duty  of  the  board,  upon  a  showing  being- 
made,  to  eliminate  from  the  gross  value  of  the  company's  franchise  or 
intangible  property  such  part  of  that  gjoss  value  as  was  produced  by 
special  investments  having  a  situs  outside  the  state,  which  were  not 
used  in  the  conduct  of  the  company's  business,  and  were  not  a  part 
of  the  general  business  unit,  a  part  of  which  was  taxable  by  the  state 
of  Kentucky.  This  was  the  construction  placed  upon  the  Ohio  law, 
which  was  not  limited  to  a  taxation  of  intangible  values  only.  State 
V.  Jones,  51  Ohio  St.  492,  37  N.  E.  945 ;  Sanford  v.  Poe,  69  Fed.  546, 
555,  16  C.  C.  A.  305,  60  L.  R.  A.  641. 

In  Sanford  v.  Poe,  reported  under  the  style  of  Adams  Express  Co. 
v.  Ohio,  165  U.  S.  19s,  227,  17  Sup.  Ct.  305,  41  L.  Ed.  683,  the  court 
said: 

"Presumptively,  all  the  property  of  the  corporation  or  company  is  held  and 
used  for  the  puriioses  of  Its  business,  and  the  value  of  Its  capital  stock  and 
bonds  is  the  value  of  only  that  proi)erty  so  held  and  used.  Special  circum- 
stances might  exist,  as  indicated  in  Pittsburg,  Cincinnati,  etc.,  Railway  Co.  v. 
Backus.  154  U.  S.  421,  443,  14  Sup.  Ct  1114,  38  L.  Ed.  1031,  which  would  re- 
quire the  value  of  a  portion  of  the  property  of  an  express  company  to  be 
deducted  from  the  value  of  Its  plant  as  expressed  by  the  sum  total  of  its  stock 
and  bonds  before  any  valuation  by  mileage  could  he  properly  arrived  at ; 
but  the  difficulty  in  the  cases  at  bar  Is  that  there  is  no  showing  of  any  such 
separate  and  distinct  property  which  should  be  deducted,  and  its  existence 
is  not  to  be  assumed.  It  is  for  the  companies  to  present  any  special  circum- 
stances which  may  exist,  and,  failing  in  their  doing  so,  the  presumption  is  that 
all  their  property  is  directly  devoted  to  their  business,  which,  being  so,  a  fair 
distribution  of  its  aggregate  value  would  be  upon  the  mileage  basis." 

And  in  the  same  case  on  a  rehearing  (166  U.  S.  185,  222,  17  Sup. 
Ct.  604,  41  L.  Ed.  965)  Justice  Brewer  said : 

"It  is  suggested  that  the  company  may  have  bonds,  stocks,  or  other  invest- 
ments which  produce  a  part  of  the  value  of  its  capital  stock,  and  which  have 
a  special  situs  in  other  states,  or  are  exempt  from  taxation.  If  It  has,  let  it 
show  the  fact  Courts  deal  with  things  as  they  are,  and  do  not  determine 
rights  upon  mere  possibilities.  If  half  of  the  property  of  the  Adams  Express 
Company,  which,  by  its  own  showing,  is  worth  $16,000,000  and  over,  is  invested 
in  United  States  bonds,  and  therefore  exempt  from  taxation,  or  invested  in 
any  way  outside  the  business  of  the  company,  and  so  as  to  be  subject  to  purely 
local  taxation,  let  that  fact  be  disclosed;  and  then.  If  the  state  of  Ohio  at- 
tempts to  include  within  its  taxing  power  such  exempted  property,  or  property 
of  a  different  situs,  it  will  be  time  enough  to  consider  and  determine  the  rights 
of  the  company.  That,  if  such  facts  exist,  they  must  be  taken  into  consid- 
eration by  a  state  in  its  proceedings  under  such  tax  laws  as  are  here  presented, 
has  been  heretofore  recognized  and  distinctly  affirmed  by  this  court  Pitts- 
burg, Cincinnati,  etc..  Railway  Co.  v.  Backus,  154  U.  S.  421,  443,  14  Sup.  Ct 
1114,  38  L.  Ed.  1031;  Western  Union  Telegraph  Co.  v.  Taggart  163  U.  S.  1. 
23,  16  Sup.  Ct  1054.  41  L.  Ed.  49 ;  Adams  Express  Co.  v.  Ohio,  1G5  U.  S.  1^ 
227,  17  Sup.  Ct  305,  41  L.  Ed.  683.  Presumably  all  that  a  corporation  has  is 
used  in  the  transaction  of  its  business,  and  if  it  has  accumulated  assets  which 
for  any  reason  affect  the  question  of  taxation,  it  should  disclose  them.  It  is 
called  upon  to  make  return  of  its  property,  and  if  its  return  admits  that  it  is 
possessed  of  property  of  a  certain  value,  and  does  not  disclose  anything  to 
show  that  any  portion  thereof  is  not  subject  to  taxation,  It  camiot  complain 
if  the  state  treats  its  property  as  all  taxablt.'* 
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In  ignoring  tfie  evidence  oflFered  and  in  refusing  to  deduct  the  spe- 
cial investments  so  having  a  special  situs  in  New  York,  the  board  mis- 
construed the  law  and  exceeded  their  authority. 

The  same  error  crept  into  the  assessment  of  1900  and  1901,  for  the 
same  bonds  and  stocks  were  again  included  in  the  gross  value  of  the 
company's  properties.  But  in  the  year  last  mentioned  the  board  en- 
larged the  gross  value  of  the  company's  alleged  franchises  by  adding 
to  the  market  value  of  its  shares  the  market  value  of  certain  bonds 
which  had  been  issued  by  the  company,  upon  the  theory  that  the  market 
value  of  the  capital  stock  was  shown  by  the  aggregate  ^market  value 
of  its  shares  and  bonds.  Thus  the  taxable  value  of  the  tangible  prop- 
erty, called  its  "franchises,"  within  the  state  of  Kentucky,  was  fixed 
at  $1,481,040.00.  This  was  arrived  at  by  a  computation  which  has 
been  elsewhere  set  out.  If  these  bonds  are,  indeed,  obligations  dimin- 
ishing the  value  of  the  shares  because  payable,  in  preference  to  the 
rights  of  shareholders,  out  of  the  general  assets  of  the  company,  they 
do  constitute  a  factor  in  ascertaining  the  value  of  the  company's  entire 
capital  stock.    The  bill,  in  respect  to  these  bonds,  avers : 

"On  February  9,  1808,  said  company,  in  addition  to  the  property  used  by  it 
in  carrying  on  its  express  business,  had  accumulated  and  held  and  owned 
bonds  and  stocks  in  various  companies  to  the  amount  and  value  of  more  than 
$12,000,000,  none  of  which  were  used  by  the  company  in  carrying  on  its  express 
business,  and  none  of  which  constituted  any  part  of  its  so-called  express  plant 
or  equipment,  and  none  of  which  were  in  the  state  of  Kentucky,  or  subject  to 
the  taxing  jurisdiction  of  that  state.  On  said  February  9,  1898,  said  company 
transferred,  sold,  assigned,  conveyed,  and  delivered  said  stocks  and  bonds  to 
the  Mercantile  Trust  Company  of  New  York  by  an  instrument  in  writing,  a 
copy  of  which  Is  hereto  attached  and  made  part  hereof,  marked  *Exhibit  D,' 
and  issued  to  its  shareholders  as  the  distributive  share  or  dividend  of  such 
shareholders,  representing  their  respective  interests  in  said  surplus  assets  of 
the  company,  the  bonds  of  the  company  mentioned  and  described  in  said  Ex- 
hibit D  to  the  amount  of  $100  par  value  for  each  share  of  the  company.  The 
bonds  to  the  amount  of  $12,000,000,  Included  by  said  state  board  in  said  valua- 
tion of  said  company's  capital  in  Kentucky,  are  the  $12,000,000  of  bonds  so 
issued  under  said  Exhibit  D,  and  said  Exhibit  D  is  the  deed  of  trust  men- 
tioned in  said  application  to  the  state  board  to  reduce  said  assessment  A 
copy  thereof  was  exhibited  to  said  state  board." 

The  evidence  shows  that,  instead  of  distributing  these  bonds  and 
shares  as  a  dividend,  the  company  transferred  them  to  a  trust  company, 
and  issued  bonds  against  them,  and  distributed  these  bonds  as  a  divi- 
dend to  its  members.  The  bonds  themselves  are  payable  only  out  of 
the  securities  so  deposited.  The  bonds  and  stocks  thus  conveyed  to  a 
trust  company  constituted  an  investment  of  surplus  earnings  which 
were  not  used  in  carrying  on  the  express  business  of  the  company,  and, 
as  an  outside  investment,  had  a  special  situs  in  New  York,  where  they 
were  actually  held.  Not  being  a  part  of  the  distributable  unit  of  tax- 
ation, and  the  bonds  issued  against  them  not  being  general  obligations 
of  the  company,  neither  the  bonds  nor  the  securities  upon  which  they 
were  issued  should  be  estimated  in  the  valuation  of  the  company's 
intangible  property.  That  the  express  company,  as  such,  retains,  un- 
der the  terms  of  the  conveyance,  certain  valuable  property  rights  in 
the  securities  upon  which  these  bonds  were  issued,  by  which,  in  certain 
contingencies,  creditors  may  reach  and  subject  them,  is  of  no  moment. 
That  interest  constitutes  in  itself  an  outside  investment,  and  is  not 
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properly  to  be  regarded  in  estimating  the  company's  intangible  assets 
taxable  in  Kentucky.  The  only  deductions  which  the  express  com- 
pany claimed  from  the  valuations  fixed  by  the  assessors  were  allowed 
by  tiie  circuit  court,  being  the  matters  considered  in  the  foregoing  part 
of  this  opini(Mi. 

The  bill,  so  far  as  it  sought  relief  against  the  taxes  assessed  in  be- 
half of  the  commonwealth,  must  be  dismissed. 

The  decree,  so  far  as  it  adjudicated  the  amount  of  taxes  due  the 
state,  must  be  reversed. 

The  decree  restraining  the  defendant  from  certifying  any  assessment 
beyond  the  valuation  obtained  by  the  deductions  indicated  was  right, 
and  is  to  that  extent  affirmed. 

Relief  is  denied  as  to  the  taxes  claimed  by  the  state  only  because 
that  assessment  was  completed  before  the  bill  was  filed,  and  a  decree 
affecting  the  completed  work  of  the  board  of  valuation  and  assessment 
would  be  a  decree  in  effect  against  the  state,  which  cannot  be  sued  with- 
out its  consent. 

The  costs  of  appeal  will  be  divided. 


(127  Fed.  912.) 

COULTER,  Auditor,  v.  FARGO  (two  cases). 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  13,  1904.) 

Nos.  1,225,  1,22a 

1.  Taxation— Injunction—Federal  Coubts—Jubisdiction— Amount  in  Con- 
tbovebst. 

Where,  In  suit  to  restrain  the  enforcement  of  a  franchise  tax  against 
a  corporation  amounting  to  about  $3,000,  It  was  averred  that  $1,117.04  of 
such  amount  was.  claimed  by  the  state  and  the  balance  by  the  counties, 
cities,  and  towns  for  local  purposes,  and  the  bill  was  not  sustainable  In  so 
far  as  It  affected  the  amount  claimed  by  the  state  on  the  ground  that  the 
Bult  was  really  against  the  state,  which  could  not  be  sued  without  Its  con- 
sent, the  amount  of  the  tax  in  controversy  which  remained  was  insuf- 
ficient to  confer  jurisdiction  on  the  federal  courts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky. 

John  W.  Ray,  for  appellant. 
Lawrence  Maxwell,  Jr.,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  case  involves  an  assessment  made 
upon  the  alleged  franchise  of  the  American  Express  Company  under 
section  4078  et  seq.  of  the  Kentucky  Statutes,  being  the  act  of  Novem- 
ber II,  1892,  passed  by  the  General  Assembly  of  Kentucky.  This 
case  was  heard  together  with  Coulter,  Auditor,  v.  Weir,  President  of 
the  Adams  Express  Co.,  127  Fed.  897,*  which  involved  the  same  ques- 
tions arising  upon  an  assessment  under  the  same  law  against  the  Adams 
Express  Company.    The  aggregate  of  taxes  assessed  and  about  to  be 

f  1.  Jurisdiction  of  circuit  courts  as  determined  by  the  amount  in  contro- 
versy, see  notes  to  Auer  v.  Lombard,  19  C  C.  A.  75;  Tennent-StribUng  Shoe 
Co.  y.  Roper,  86  C.  C.  A.  459. 
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assessed  by  the  state  for  state  purposes,  and  by  the  counties,  cities,  and 
towns  for  local  purposes,  is  averred  to  be  about  $3,000,  of  which  it  is 
averred  $1,117.04  is  claimed  by  the  state.  It  is  also  averred  that  the 
difference  between  the  tax  assessable  upon  the  valuation  complained  of 
and  the  valuation  of  the  company's  capital  in  Kentucky  as  submitted 
and  stated  by  it  will  amount  to  more  than  $2,000.  It  thus  appears 
that  the  jurisdictional  amount  essential  to  give  the  Circuit  Court  juris- 
diction is  only  attained  by  aggregating  the  taxes  claimed  by  the  state 
with  the  taxes  for  local  purposes  in  case  the  defendant  is  permitted 
to  certify  the  assessment  to  the  county  clerks  for  purposes  of  local 
assessment.  It  has  been  objected  that  the  taxes  claimed  by  the  state 
cannot  be  added  to  those  claimed  by  local  municipalities  for  the  pur- 
pose of  obtaining  the  necessary  jurisdictional  amount,  and  the  cases 
of  Walter  v.  Northeastern  Railroad  Co.,  147  U.  S.  370,  13  Sup.  Ct. 
348,  37  L.  Ed.  206,  and  Fishback  v.  W.  U.  Tel.  Co.,  161  U.  S.  96,  16 
Sup.  Ct.  506,  40  L.  Ed.  630,  have  been  cited.  The  real  jurisdictional 
difficulty  lies  in  the  fact  that  the  bill  will  not  lie  in  respect  of  the 
tax  claimed  by  the  state.  The  valuation  and  assessment  for  state  pur- 
poses was  complete  when  the  bill  was  filed.  The  tax  due  the  state 
was  then  due  and  payable  into  the  treasury  of  the  state.  The  defend- 
ant, as  auditor,  was  charged  with  no  further  duty  in  respect  to  the  state 
tax,  and  had  no  power  to  coerce  its  payment.  As  we  had  occasion  to 
decide  in  Coulter  v.  Weir,  the  law  of  Kentucky  provides  no  simimary 
process  for  the  collection  of  this  tax  so  far  as  it  is  due  to  the  state,  and 
the  only  remedy  for  its  collection  is  by  a  suit  in  the  name  of  the  state, 
brought  by  the  state's  attorney  general.  To  enjoin  the  defendant  from 
collecting  the  tax  so  assessed  would  be  idle,  inasmuch  as  he  has  no  con- 
trol over  the  suit  necessary  for  its  enforcement,  even  if  it  were  com- 
petent to  enjoin  the  state  or  its  officers  from  bringing  a  suit  for  such 
a  purpose.  Fitts  v.  McGhee,  172  U.  S.  516,  19  Sup.  Ct.  269,  43  L. 
Ed.  535;  Arbuckle  v.  Blackburn,  113  Fed.  616,  51  C.  C.  A.  122.  The 
suit,  therefore,  though  nominally  against  the  defendant,  Coulter,  is 
in  effect  a  suit  against  the  state  so  far  as  it  sought  to  annul  or  enjoin 
the  enforcement  of  the  tax  assessed  for  state  purposes.  Inasmuch 
as  the  suit  cannot  be  maintained  in  respect  to  the  tax  due  the  state,  the 
requisite  amount  to  give  a  federal  court  jurisdiction  cannot  be  made  by 
aggregating  the  tax  claimed  by  the  state  and  that  claimed  by  other 
taxing  municipalities.  In  other  words,  the  court  did  not  have  juris- 
diction, because  the  matter  in  dispute  did  not  exceed  in  value  the 
sum  of  $2,000,  unless  it  had  jurisdiction  over  the  tax  due  to  the  state 
as  well  as  that  due  to  the  counties,  cities,  and  towns.  It  follows  that 
this  bill  should  have  been  dismissed  so  far  as  relief  was  sought  in 
respect  of  the  tax  due  the  state  of  Kentucky,  because  it  was  really  a 
suit  against  the  state,  which  was  an  objection  made  by  demurrer  and 
raised  by  the  answer.  Fishback  v.  W.  U.  Tel.  Co.,  161  U.  S.  96, 
16  Sup.  Ct.  506,  40  L.  Ed.  630.  This  left  the  suit  unmaintainable 
for  the  other  purposes  of  the  bill  because  the  necessary'  jurisdictional 
amount  was  not  involved.     The  appellee  will  pay  all  the  costs. 

The  same  result  must  follow  in  Coulter  v.  Fargo  (docket  No.  1,226), 
involving  the  taxes  for  1898,  and  a  like  decree  will  be  drawn  in  that 
case. 
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(127  Fed.  690.) 

FARMERS'  BANE  OF  EDGEFIELD,  S.  C,  v.  C.  D.  CARR  &  CO.  et  aL 

In  re  T.  FURSE  &  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    February  2,  1901) 

No.  507. 

1.  Bankbuptct— Secured  Clahib— Present  Advances. 

A  mortgage  given  to  secure  present  advances,  made  In  good  faith,  to  a 
person  who  within  four  months  thereafter  becomes  a  bankrupt,  is  valid. 

2.  Same— Antecedent  Debts. 

Where,  at  the  time  of  the  execution  of  a  mortgage  to  secure  antecedent 
debts  and  a  present  advancement,  the  evidence  showed  that  the  mortgagor 
knew  it  was  in  failing  circumstances,  and  that,  if  such  fact  was  not  known 
to  the  president  of  the  mortgagee,  it  was  known  to  other  of  the  mortgagee's 
officers,  and  could  easily  have  been  asc^tained  by  the  president,  and  the 
mortgagor  became  a  bankrupt  within  four  months  thereafter,  the  mortgage 
could  not  be  sustained  as  security  for  the  antecedent  debts  on  the  ground 
that  it  was  given  under  a  bona  fide  belief  on  the  part  of  both  mortgagor 
and  mortgagee  that  the  mortgagor  was  solvent. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  South  Carolina,  at  Charleston,  in  Bankruptcy. 

This  case  comes  up  on  appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  South  Carolina,  sitting  in  bankruptcy.  T.  Furse  &  Co.,  hav- 
ing been  adjudged  bankrupts,  the  Farmers'  Bank  of  Edgefield,  S.  C,  filed  its 
petition  setting  up  a  mortgage  upon  the  stock  of  goods  of  the  bankrupts,  exe- 
cuted 6th  September,  1902,  given  to  secure  three  several  notes— one  dated  17th 
April,  1902,  for  ^400,  one  dated  7th  June,  1902,  for  $300,  one  dated  6th  Septem- 
ber, 1902,  for  $300.  The  referee  reported  mat  this  mortgage  was  executed 
within  four  months  of  tne  adjudication  in  bankruptcy ;  that  the  notes  of  17th 
April  and  7th  June  were  for  antecedent  unsecured  debts,  and  that  the  note  of 
September  6,  1902,  was  for  a  present  loan.  He  reported  as  his  opinion  that  as 
to  the  first  two  notes  the  mortgage  was  invalid,  and  that  as  to  the  September 
note  it  was  a  good  lien.  Kxceptions  were  taken  to  this  on  behalf  of  the  mort- 
gagee, and  on  the  hear!  njr,  be  fore  the  District  Court  the  referee  was  sustained. 
The  mortgagee  obtained  leave  to  appeal,  and  the  case  is  here  on  assignments 
of  error,  all  going  to  the  validity  of  the  mortgage  aa  to  the  April  and  June 
notes.    No  other  assignments  of  error  were  filed. 

T.  M.  Mordecai,  for  appellants. 
Barnard  B.  Evans,  for  appellees. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  McDOWELL. 
District  Judge. 

SIMONTON,  Circuit  JiKlge.  We  are  thus  confined  to  the  single 
question  whether  this  mortgage  is  valid  as  to  the  April  and  June  notes. 
The  essential  principle  of  the  bankrupt  law  is  that  all  of  the  bankrupt's 
property  be  divided  equally,  without  preference,  to  the  payment  of  his 
debts.  It  abhors  preferences.  But  if  bona  fide  an  advance  in  prsesenti 
be  made  to  one  who  afterwards  within  four  months  becomes  a  bank- 
rupt, that  will  be  sustained,  and  a  lien  therefor  held  valid.  And  it  has 
been  held  that  if  a  debtor  and  creditor,  both  bona  fide,  believe  that  the 

%  1.  See  Bankruptcy,  vol.  G,  Cent  Dig.  §  259. 
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debtor  is  solvent,  and  neither  have  cause  to  believe  otherwise,  a  mort- 
gage given  when  an  actual  advance  is  made  securing  as  well  the  sum 
advanced  as  antecedent  debts  will  be  held  valid,  although  four  months 
thereafter  the  debtor  be  declared  bankrupt.  McNair  v.  Mclntyre,  113 
Fed.  113,  51  C.  C.  A.  89;  Pirie  v.  Trust  Co.,  182  U.  S.  446,  21  Sup. 
Ct  906,  45  L.  Ed.  1 171.  But  the  fact  that  neither  the  debtor  nor  the 
creditor  knew,  or  had  reason  to  know,  that  the  debtor  was  in  failing 
circumstances  or  insolvent,  must  be  made  to  appear  clearly  and  without 
question.     McNair  v.  Mclntyre,  supra. 

We  have  examined  the  testimony  in  this  case  in  the  record.  It  is  im- 
possible to  escape  the  conclusion,  after  reading  that  testimony,  that  the 
bankrupts  certainly  knew  their  precarious  condition  as  to  insolvency; 
and  that,  if  the  president  of  the  Edgefield  Bank  did  not  know  it,  he 
had  every  reason  to  do  so  if  he  had  used  his  opportunities,  and  that 
certainly  other  officers  of  the  bank  knew  it.  The  bare  fact  that,  before 
he  would  make  the  September  loan,  he  required  a  mortgage  of  all  the 
stock  in  trade  of  the  bankrupts  as  security  for  the  antecedent  loans  is 
strong  proof  of  this. 

-We  see  no  error  in  the  decree  of  the  District  Court.    It  is  affirmed. 


(127  Fed.  691.) 

FARMERS'  MFG.  CO.  v.  SPRUKS  MFG.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  2,  1904.) 

No.  493. 

1.  Patents— Anticipation— Patent  for  Ineffective  Device. 

A  patent  for  a  device  whicli  fails  to  accomplish  the  desired  end  Is  not 
an  anticipation  of  one  for  a  device  which  successfully  accomplishes  it 

2.  Same— VentilaTinq  Babbels. 

The  East  patent,  No.  429,021,  for  a  ventilating  barrel,  made  of  a  sheet 
of  veneer,  the  essential  feature  of  which  is  the  making  of  parallel  slits 
in  the  veneer  lengthwise  of  the  barrel,  and  terminating  at  a  distance  from 
the  ends,  leaving  the  edges  of  the  sheets  integral,  which  at  the  same  time 
enables  the  barrel  to  be  given  the  proper  curvatmre  throughout  its  length, 
and  affords  ventilation,  was  not  anticipated  by  anything  in  the  prior  art, 
and.  In  view  of  the  fact  that  the  barrel  of  the  patent  met  instant  recogni- 
tion on  account  of  its  superior  utility  and  cheapness,  and  at  once  went  into 
extensive  use,  must  be  conceded  patentable  invention.  Claims  1  and  3  also 
held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina,  at  Newbern. 
For  opinion  below,  see  119  Fed.  594. 

E.  T.  Fenwick  and  H.  H.  Bliss,  for  appellant. 
Hector  T.  Fenton  and  W.  B.  Rodman,  for  appellees. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  BRAWLEY, 
District  Judge. 

BRAWLEY,  District  Judge.    This  suit  was  brought  by  the  Farm- 
ers' Manufacturing  Company,  assignee  of  John  F.  East,  against  the 

Y 1.  See  Patents,  voL  38,  Cent  Dig.  §  73. 
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Spruks  Manufacturing  Company  and  others,  to  enjoin  the  infringe- 
ment of  letters  patent  No.  429,021,  dated  May  27,  1890,  for  an  im- 
provement in  barrels.  The  court  below  decided  that  the  East  patent 
was  invalid,  in  that  it  did  not  involve  anything  more  than  ordinary 
mechanical  skill,  in  view  of  the  extensive  prior  art  knowledge ;  and, 
second,  that  there  was  no  infringement  of  the  East  patent  by  de- 
fendants. 

The  East  patent  contains  four  clauses  of  claim.  The  proofs  and 
argument  relate  to  an  allegation  of  infringement  of  claims  i  and  3, 
only,  which  are  as  follows : 

"(1)  A  barrel  or  receptacle  having  Its  sides  composed  of  a  sheet  of  veneer  pro- 
vided with  parallel  slits  arranged  lengthwise  of  the  barrel,  and  terminating 
at  a  distance  from  the  edges  of  the  sheet,  and  leaving  the  edges  of  the  veneer 
sheet  continuous  or  integral,  as  shown  and  described." 

"(3)  A  barrel  or  receptacle  having  its  sides  composed  of  a  sheet  of  veneer  pro- 
vided with  parallel  slits  arranged  lengthwise  of  the  barrel,  and  terminating  at 
a  distance  from  the  edges  of  the  sheet,  and  expanded  in  the  middle  to  a  greater 
diameter  than  at  the  ends,  substantially  as  shown  and  described." 

In  his  statement  of  invention,  East  says : 

"I  am  aWare  that  it  is  not  new  to  make  barrels  of  veneer,  and  that  the  ends 
of  a  veneer  barrel  have  been  drawn  together  by  first  slitting  the  edges  of  the 
veneer  blank  in  order  to  get  the  bilge  or  curve  to  the  barrel,  and  I  do  not  claim 
any  such  construction." 

His  invention,  as  stated  by  him — 

"Consists  of  a  barrel  composed  of  a  veneer  blank  cut  through  its  middle  with 
a  series  of  parallel  slits  extending  transversely  to  the  blank  and  longitudinally 
to  the  barrel,  but  not  out  to  either  edge  of  the  blank,  thus  leaving  the  edges 
of  the  blank,  which  form  the  chines  of  the  barrel,  continuous  or  unsevered,  while 
the  middle  cut  portion  Is  extended  to  get  the  bilge  or  curve  to  the  barrel,  and 
also  to  form  ventilating  openings." 

The  first  patent  for  a  barrel  made  of  veneer  was  issued  to  Sheridan 
Roberts,  May  14,  1861,  and  reissued  as  No.  6,044,  September  8,  1874; 
and  the  opinion  of  the  court  below,  so  far  as  it  adjudges  East's  patent 
invalid,  seems  to  hinge  upon  that.  That  invention  relates  to  the  forma- 
tion of  the  body  of  the  barrel  in  volute  sheets  cut  or  removed  from  the 
surface  of  solid  cylinders,  and  forming  the  bulge  of  the  barrel  by  form- 
ing notches  or  slots  from  the  edges  toward  the  center,  or  cutting  out  or 
removing  gores  or  wedge-shaped  pieces  from  each  edge,  so  that,  by 
bringing  these  cut  surfaces  into  contact  by  means  of  hooping  the  body 
of  the  barrel,  the  barrel  thus  formed  will  have  the  desired  bulge.  An 
examination  of  this  patent  discloses  that  its  design  was  to  form  a  tight 
barrel,  and  a  barrel  shape,  as  contradistinguished  from  a  mere  cylinder, 
was  obtained  by  cutting  out  gores  or  wedge-shaped  pieces  at  the  ends ; 
and,  by  drawing  in  the  veneer  sheet  at  the  joined  ends,  the  gore  spaces 
would  be  closed  up.  The  vice  of  Roberts'  patent  was  that  it  did  not 
have  that  peculiar  curvature  at  its  sides,  continuous  from  top  to  bottom 
and  at  every  vertical  line,  which  for  ages  has  been  known  to  be  neces- 
sary for  giving  the  greatest  strength.  It  is  this  arch  shape  through- 
out, at  every  vertical  line  of  its  sides  from  top  to  bottom,  that  distin- 
guishes a  barrel  from  a  cylinder.  Roberts'  patent  would  produce  a 
package  with  a  cylindrical  central  zone  and  two  cone-like  ends.    What 


Digitized  by  VjOOQIC 


FAKMERS'   MFG.  CO.  V.  SPBUK8  MFG.  CO.  449 

he  refers  to  in  his  statement  of  invention  as  producing  the  "desired 
bulge/'  by  the  drawing  together  of  the  ends  from  which  wedge-shaped 
pieces  had  been  cut,  would  not  be  that  bilge  with  uniform  curvature 
from  top  to  bottom  so  essential  to  a  barrel-shaped  barrel.  The  com- 
pressing the  ends  of  the  cylinder  could  have  no  othfer  effect  than  to  pro- 
duce the  semblance  of  a  bulge,  in  that  it  was  wider  at  the  center  than  at 
the  ends.  It  could  have  no  bulging  form  of  any  spheroidal  sort,  and 
must  remain  simply  a  cylinder  in  the  center,  with  the  weakness  char- 
acteristic of  mere  cylinders — of  collapsing  under  pressure.  Roberts' 
so-called  barrel,  therefore,  is  nothing  more  than  a  cylinder  with  a  wider 
diameter  and  with  cone-shaped  ends,  and  lacks  the  curve  or  true  bilge 
at  the  central  zone,  so  essential  to  the  strength  of  a  barrel.  It  is  prob- 
ably due  to  this  essential  vice  that  barrels  made  after  Roberts'  device 
never  came  to  be  commercially  successful,  although  the  testimony  shows 
that  prolonged  and  expensive  efforts  were  made  to  manufacture  on  the 
Roberts  plan.  Patent  was  granted  to  him  in  i86i,  and  renewed  in 
1874.  It  had  been  before  the  public  for  29  years  when  East's  applica- 
tion was  before  the  Patent  Office,  and  must  have  been  thoroughly 
known  to  the  commissioner  when  East's  application  was  considered, 
and  had  proved  to  be  inoperative  and  worthless.  Roberts'  barrel  was 
not,  and  was  not  intended  to  be,  a  ventilating  barrel.  Considering  this 
patent  as  an  alleged  limiting  or  anticipating  document,  what  would  a 
person  skilled  in  the  art  of  barrel  making  produce  from  inspecting  the 
drawings  of  the  patent  and  following  it?  Nothing  but  a  tight,  un- 
ventilated  barrel,  with  a  cylindrical  center  and  cones  at  the  ends.  For 
nearly  30  years  it  had  been  on  the  public  record  without  producing 
any  effect  on  the  art  or  trade  of  barrel  making.  It  cannot  be  said  that  a 
patent  for  a  device  which  fails  to  accomplish  the  desired  end  is  an 
anticipation  of  one  which  successfully  accomplishes  it. 

The  other  patent  referred  to  in  the  court  below  is  that  of  Elijah 
B.  Georgia,  No.  164,542,  dated  June  15,  1875.  This  invention,  as 
stated  in  the  application — 

"Relates  to  means  whereby  fruits  may  be  packed,  transported,  and  kept  with- 
out deterioration  for  a  considerable  period.  The  Invention  consists  In  having 
the  staves  or  heads  or  both  sawed  or  Incised  longitudinally,  or  In  the  direction 
of  the  grain,  so  as  to  get  the  necessary  aeration  without  weakening  materially 
the  stave." 

It  does  not  seem  to  us  that  this  Georgia  patent  has  any  real  pertinency 
to  the  matter  involved  in  this  controversy,  as  this  barrel  is  essentially 
different  in  structure  from  that  involved  in  the  patent  in  suit.  This  is 
an  ordinary  stave  barrel  with  apertures  or  ventilators.  East  does  not 
pretend  to  have  been  the  first  to  make  ventilators  in  a  stave  barrel. 
The  essence  of  his  invention  and  the  characteristic  thing  about  it,  was 
that  for  the  first  time  a  ventilated  barrel  was  made  of  veneer,  and  the 
central,  outward,  bulging  bend  at  the  central  zone  was  secured  by  means 
of  precisely  arranged  incisions  or  indentations  in  the  veneer  sheet, 
which  thus  relieved  the  fibers  at  the  middle  of  the  strain. 

Certain  other  patents  were  offered  in  evidence,  such  as  the  fruit 

basket  of  Cook,  No.  24,723;   the  cherry  box  of  Mabbett,  No.  73,352, 

and  the  wooden  mat  of  Bailey,  No.  417,215.     They  require  little  notice, 

as  it  is  not  contended  that  East  is  the  first  to  have  devised  ventilating 
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receptacles  for  fruit,  or  the  first  to  have  invented  the  use  of  veneer  for 
the  making  of  such  packages. 

The  need  of  a  ventilated  barrel  for  the  shipment  of  vegetables  had 
been  greatly  felt  along  the  whole  South  Atlantic  Coast  by  those  en- 
gaged in  truck  farming,  and,  previous  to  East's  invention,  secondhand 
flour  barrels,  with  holes  chopped  by  hand,  were  commonly  used  for 
this  purpose.  These  were  found  to  be  inconvenient,  expensive,  and 
sometimes  unsanitary ;  and  the  testimony  shows  that,  after  East's  in- 
vention, barrels  were  made  of  veneer  from  a  gum  tree  which  grows 
abundantly  in  that  region,  and  put  upon  the  market  at  a  cost  of  about 
one-half  of  the  old  barrels,  and  that  about  a  million  of  such  barrels  are 
now  being  annually  made  and  sold  for  the  shipment  of  potatoes  alone, 
and  that,  except  the  recently  produced  barrel  of  the  defendant,  there  is 
no  other  ventilated  veneer  barrel  used  in  that  region  but  that  manu- 
factured by  the  complainant  company  or  its  licensees;  and  there  is 
also  testimony  that  parties  interested  in  the  defendant  company,  includ- 
ing Mr.  Canfield,  its  general  manager,  importuned  the  complainants 
for  the  right  to  manufacture  their  barrels,  but  were  refused  because 
they  had  already  granted  a  license  for  the  territory  which  he  was 
endeavoring  to  secure.  The  testimony  is  abundant  that  the  East 
barrel  had  gone  into  general  use,  that  the  public  had  attested  its  supe- 
rior utility  and  value  by  adopting  the  same,  and  that  it  had  superseded 
all  other  barrels  previously  used  for  like  purposes.  The  fact  that  prior 
devices,  such  as  the  Roberts  and  the  Georgia  barrel,  had  not  been  suc- 
cessful, and  that  the  East  barrel  secured  general  acceptance  and  ex- 
tensive use,  and  was  a  commercial  success,  creates  a  strong  and  almost 
conclusive  presumption  that  the  East  barrel  was  the  product  of  inven- 
tion and  had  patentable  merit,  and  that  something  more  than  mere  ap- 
plication of  mechanical  skill  was  involved  in  its  production.  It  is  diffi- 
cult to  draw  the  line  between  mechanical  skill  and  patentable  inven- 
tion, and  now  that  East  has  succeeded  in  producing  a  barrel  of  great 
commercial  use,  out  of  simple  and  inexpensive  material,  by  what  seems 
to  be  but  a  trivial  modification  of  previously  known  devices,  it  is  easy 
to  say  that  any  mechanic  skilled  in  the  art,  having  before  him  the  pre- 
vious invention  of  Roberts,  could  readily  have  accomplished  the  same 
object  by  ordinary  mechanical  skill,  but  the  fact  remains  that,  not- 
withstanding the  great  demand  and  imperative  need  of  the  very  thing 
that  East  produced,  no  other  mechanic  or  barrel  maker  had  ever  pro- 
duced such  a  barrel  previous  to  East's  patent.  Simple  as  the  device  is, 
others  failed  to  see  it,  or  to  estimate  its  value,  or  to  bring  it  to  the 
public  notice.  Ventilated  barrels  were  known  and  used  long  before, 
but  these  were  barrels  made  of  staves,  and  ventilating  holes  were  cut 
with  hatchets  or  by  mechanical  means,  such  as  are  set  forth  in  the 
Georgia  patent.  So,  too,  barrels  made  of  veneer  could  be  made  in 
accordance  with  the  Roberts  patent,  which  would  produce  a  tight, 
unventilated  barrel,  with  cones  at  the  ends,  and  a  cylindrical  center. 
The  opinion  of  the  learned  judge  below  states  the  difference  between 
the  Roberts  barrel  and  East's  in  these  words : 

"Avoiding  the  Roberts  method  of  making  a  bilge  barrel  by  contracting  the 
cliine  ends,  he  did  three  thiugs  which  differentiate  his  method  and  the  product 
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of  It — three  steps  which  are  sequential — the  order  of  which  is  essential,  and 
all  so  dependent  on  each  other,  that  none  may  be  omitted  without  destroying, 
or  at  least  failing  to  obtain,  the  resultant  finished  product,  the  ventilating  bilge 
barrel  of  veneer  described  in  the  patent" 

It  is  precisely  this  process  of  differentiation  that  lies  at  the  basis  of 
East's  patent,  and  the  invention  consists  in  arranging  incisions  or 
indentations  at  the  central  zone  of  the  veneer  sheet,  whereby  is  pro- 
duced not  only  ventilated  openings  at  the  center,  but  also,  and  that 
which  seems  more  important,  by  thus  relieving  the  fibers  at  the  middle 
of  the  strain,  the  barrel  is  capable  of  being  expanded  in  the  middle  so 
as  to  produce  the  true  bilge  at  the  center,  and  secure  the  true  barrel 
shape,  in  lieu  of  the  cylindrical  shape  of  the  Roberts  barrel.  That 
is  the  essence  of  the  East  patent,  and  therein,  it  seems  to  us,  was  dis- 
played the  true  inventive  faculty.  It  was  this  last  step  which  has 
turned  previous  failures  into  a  success,  and  we  are  therefore  of  opinion 
that  the  East  patent  is  valid. 

The  next  question  is  whether  the  defendant  company  has  infringed 
this  patent.  The  defendant's  barrel  is  made  in  accordance  with  the 
patent  barrel  roll  for  shaping  veneeVing  for  truck  barrels  made  by  G. 
D.  Canfield,  inventor,  February  I,  1901.     As  stated  by  the  court  below : 

•This  barrel  Is  made  from  a  sheet  of  veneer.  The  latter  is  cut  to  form  two 
barrels ;  the  central,  dividing  line  showing  the  lines  of  cutting  the  sheet  Into 
two  parts,  from  each  of  which  two  barrels  are  made.  The  blank  for  each  barrel 
is  a  flat  sheet,  having  at  each  end  a  series  of  gores  l)etween  the  end  hoops,  and 
the  center  bilge  a  series  of  parallel  cuts  partially  through  the  wood." 

And,  as  further  stated,  ventilation  is  supplied  in  the  defendant's  bar- 
rel, "near  the  head  or  chine  ends,  rather  than  altogether  in  the  cen- 
tral portion  of  the  barrel."    There  is  much  testimony  tending  to  show 
that  the  defendant's  barrel  is  superior  to  the  East  barrel ;  that  the  ven- 
tilation near  the  chine  ends,  by  openings  cut  through,  is  more  perfect 
than  in  the  East  barrel ;  and  this  is  probably  true,  for  it  appears  that 
the  ventilation  in  the  central  portion  of  defendant's  barrel  is  very  slight, 
as  compared  with  that  secured  by  the  slots  cut  in  the  outer  portion  of 
the  barrel;   but  it  would  be  none  the  less  an  infringement,  if  the  de- 
fendant, by  additional  efforts,  has  produced  a  better  barrel,  provided 
that  in  the  process  of  making  the  improved  barrel  the  defendant  used 
any  part  of  that  device  or  method  for  which  East's  patent  was  granted ; 
and  it  seems  clear  to  us  that,  in  the  process  of  manufacturing  its  bar- 
rel, the  defendant  has  adopted  East's  invention  of  cutting  through  the 
middle  a  series  of  parallel  slits  extending  transversely  to  the  blank  and 
longitudinally  to  the  barrel,  and  not  out  to  either  edge  of  the  blank.     It 
is  precisely  these  longitudinal  parallel  slits  in  the  center  of  the  barrel 
that  is  the  essence  of  East's  invention,  for  it  is  this  that  differentiates 
East's  barrel  from  the  Roberts  barrel,  with  its  smooth,  continuous,  un- 
cut, imperforate  central  zone,  which  had  proved  to  be  impracticable  and 
useless.     Without  these  longitudinal  incisions,  the  arch  shape  which 
distinguishes  a  barrel  from  a  cylinder  could  not  be  attained ;   and  that 
these  slits  are  made  for  this  very  purpose  is  proved  by  Canfield  him- 
self, the  general  manager  of  the  defendant  company.     He  says: 

•*The  slits  marked  B  on  the  defendant's  veneer  sheet  are  for  the  purpose  of 
giving  the  parrel  a  uniform  bilge  or  ciurve.*' 
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And  again,  on  page  130,  he  says : 

"As  has  been  stated  in  my  previous  testimony,  the  slits  are  put  in  there  [re- 
ferring to  the  defendant's  barrel]  for  the  purpose  of  giving  the  barrel  an  even 
curve  from  the  top  to  the  bottom  of  the  barrel." 

And  although  it  is  plain  that  the  defendants  do  not  rely  upon  these 
central  incisions  for  the  purpose  of  giving  ventilation  to  their  barrel, 
they  do  rely  upon  the  characteristic  part  of  East's  patent,  and  upon  the 
device  employed  by  him  for  the  first  time,  and  for  which  his  patent 
was  granted ;  that  is,  the  longitudinal  slits  in  the  central  zone,  which 
allow  the  fibers  to  bilge  out  uniformly,  and  provides  that  strong,  arch- 
like support  necessary  to  true  barrels,  and  without  which  the  Roberts' 
patent — ^the  barrel  with  the  solid  center — had  proved  to  be  an  inopera- 
tive and  worthless  article. 

It  is  true  that  East  has  not  discovered  any  new  elementary  material 
for  the  making  of  barrels,  and  the  elementary  principle  upon  which 
barrels  are  constructed  is  old;  but  he  has  adopted  a  new  form,  and 
discovered  a  new  combination,  a  diversity  of  method  and  diversity  of 
effect,  a  new  modus  operandi,  whereby  it  has  been  practically  demon- 
strated that  cheaper  and  better  results  are  obtained,  which  benefit  the 
world ;  and  therefore,  under  the  principles  and  precedents,  he  has  be- 
come entitled  to  that  protection  which  the  patent  laws  are  intended  to 
secure  for  "any  new  and  useful  improvement  on  any  art,  machine, 
manufacture,  or  composition  of  matter."  Such  combination,  however 
simple  and  obvious,  if  entirely  new,  is  patentable,  and  not  the  less  so 
because  up  to  a  certain  point  he  uses  old  methods  and  old  materials. 
Having  produced  a  new  and  better  result  by  his  invention,  the  law  looks 
to  that,  and  **it  is  of  no  consequence,"  says  Justice  Story,  "whether 
the  thing  be  simple  or  complicated,  whether  it  be  by  accident,  or  by 
long,  laborious  thought,  or  by  an  instantaneous  flash  of  the  mind,  that 
it  was  first  done." 

The  expert  witness  for  the  defendant  appellee  admits,  "I  do  not  find 
all  of  the  individual  elements  [of  the  East  barrel]  in  any  one  of  the 
patents  noted."  A  casual  inspection  of  all  of  the  patents  introduced  in 
behalf  of  the  defendant  below  makes  it  clear  that  the  essential  feature 
of  East's  invention,  to  wit,  the  longitudinal  incisions  at  the  circumfer- 
ence, which  secured  the  bilge  or  true  barrel  shape,  as  well  as  the  venti- 
lating aperture?,  were  not  in  any  of  them,  or  suggested  by  any  of  them. 

In  the  case  of  the  Barbed  Wire  Patent,  143  U.  S.  275,  12  Sup.  Ct. 
443,  36  L.  Ed.  154,  the  Supreme  Court  of  the  United  States,  in  review- 
ing the  state  of  the  art,  says : 

"It  is  true  that  the  affixing  of  barbs  to  a  fence  wire  does  not  apparently  give 
a  wide  Rcoi>e  to  the  ingenuity  of  the  inventor;  but,  from  the  crude  device  of 
Hunt  to  the  perfected  wire  of  Glidden,  each  patent  has  marked  a  step  in  the 
r)roKre88  in  the  art  The  difference  between  the  Kelly  fence  and  the  Glidden 
fence  is  not  a  radical  one ;  but,  slight  as  it  may  seem  to  t>e,  it  was  apparently 
this  which  made  the  barbed  wire  fence  a  practical  and  commercial  success. 
♦  ♦  ♦  Under  such  circumstances,  courts  have  not  been  reluctant  to  sustain 
the  patent  to  the  man  who  lias  tnl^en  the  final  step  which  has  turned  a  failure 
into  a  success.  In  the  law  of  patents,  it  is  the  last  step  that  wins.  It  may  be 
strange  that,  considering  the  important  results  obtained  by  Kelly  in  his  patent 
it  did  not  occur  to  him  to  substitute  a  coiled  wire  in  place  of  the  wire-shaped 
prong,  but  evidently  it  did  not ;  and  to  the  man  to  whom  it  did  ought  not  to 
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be  denied  the  quality  of  inventor.  There  are  many  instances  in  the  reported 
decisions  in  this  court  where  the  monopoly  has  been  sustained  in  favor  of  the 
last  of  a  series  of  inventors,  all  of  whom  were  groping  to  attain  a  certain  re- 
sult, which  only  the  last  one  of  the  number  seemed  able  to  grasp.  Ck>nspicuou8 
among  these  is  the  case  of  Loom  Company  v.  Higgins,  105  U.  S.  580,  591  [26  L. 
Ed-  1177],  where  an  improvement  in  looms  for  weaving  pile  fabrics,  consisting 
of  such  a  new  combination  of  known  devices  as  to  give  to  a  loom  the  capacity 
of  weaving  50  yards  of  carpet  a  day  when  before  it  could  only  weave  40,  was 
held  to  be  patentable.  It  was  said  by  the  court,  in  answer  to  the  argument 
that  the  combination  was  a  mere  aggregation  of  old  and  well-known  devices, 
that  *this  argument  would  be  sound  if  the  combination  claimed  by  Webster  was 
an  obvious  one  for  attaining  the  advantages  proposed— one  which  would  occur 
to  any  mechanic  skilled  In  the  art  But  it  is  plain  from  the  evidence,  and  from 
the  very  fact  that  it  was  not  sooner  adopted  and  used,  that  it  did  not  for  years 
occur  in  this  light  to  even  the  most  skillful  persons^  It  may  have  been  under 
their  very  eyes.  They  may  almost  be  said  to  have  stumbled  over  itj  but  they 
certainly  failed  to  see  it,  to  estimate  its  value,  and  to  bring  it  into  notice. 
♦  •  ♦  Now  that  it  has  succeeded,  it  may  seem  very  plain  to  any  one  that 
he  could  have  done  it  as  well.  This  is  often  the  case  with  inventions  of  the 
greatest  merit '  It  may  be  laid  down  as  a  general  rule,  though,  perhaps,  not 
an  invariable  one,  that  if  a  new  combination  and  arrangement  of  known  ele- 
ments produce  a  new  and  beneficial  result,  never  attained  before,  it  is  evidence 
of  invention.'  So,  in  Consolidated  Valve  Company  v.  Crosby  Valve  Company, 
113  U.  S.  157,  179  [5  Sup.  Ct  613,  525,  28  L.  Ed.  939],  it  was  said  *that  Richard- 
son's invention  brought  to  success  what  prior  inventors  had  essayed  and  partly 
accomplished.  He  used  some  things  which  had  been  used  before,  but  he  added 
just  that  which  was  necessary  to  make  the  whole  a  practically  valuable  and 
economical  apparatus.  The  fact  that  the  known  valves  were  not  used,  and  the 
speedy  and  extensive  adoption  of  Richardson's  valve,  are  facts  in  harmony 
with  the  evidence  that  his  valve  contains  just  what  the  prior  valves  lack,  and 
go  to  support  the  conclusion  at  which  we  have  arrived  on  the  question  of  nov- 
elty.' In  Smith  V.  Goodyear  Dental  Vulcanite  Company,  93  U.  S.  486-^95  [23 
L.  Ed.  952],  it  was  said  by  the  court,  *We  do  not  say  that  the  single  fact  that  a 
device  has  grown  into  general  use,  and  has  displaced  other  devices  which  had 
previously  been  employed  for  analogous  uses,  establishes  in  all  cases  that  the 
later  device  involves  a  patentable  invention.  It  may,  however,  always  be  con- 
sidered ;  and,  when  the  other  facta  in  the  case  leave  the  question  in  doubt,  it 
is  sufficient  to  turn  the  scale.' " 

In  Keystone  Manufacturing  Company  v.  Adams,  151  U.  S.  144,  14 
Sup.  Ct.  297, 38  L.  Ed.  103,  the  court  says : 

"Where  a  patentable  invention  consists  of  an  improvement  of  a  machine  pre- 
viously existing,  it  is  not  always  easy  to  point  out  what  It  is  that  distinguishes 
a  new  and  successful  machine  from  an  old  and  IneflTectual  one ;  but  when,  in 
a  class  of  machines  so  widely  used  as  tbis  in  question,  it  is  made  to  appear  at 
last  after  repeated  and  futile  attempts,  a  machine  has  been  contrived  which 
accomplishes  the  result  desired,  and  when  the  Patent  Office  has  granted  a 
patent  to  the  successful  inventor,  the  court  should  not  be  ready  to  adopt  a 
narrow  or  astute  construction  fatal  to  the  grant" 

In  Smith  v.  Goodyear  Dental  Vulcanite  Company,  93  U.  S.  498,  23 
L.  Ed.  952,  the  court  says : 

•*The  patent  itself  is  prima  facie  evidence  that  the  patentee  was  the  first 
inventor.  At  least  it  casts  upon  him  who  denies  it  the  burden  of  sustaining 
his  denial  by  proof.    We  do  not  find  such  proof  in  the  case." 

In  TopHff  V.  Topliff  et  al.,  145  U.  S.  156,  12  Sup.  Ct  825,  36  L.  Ed- 
658,  the. court  says: 

"It  is  not  sufficient  to  constitute  an  anticipation  that  the  device  relied  upon 
might  by  modification,  be  made  to  accomplish  the  function  performed  by  the 
patent  in  question,  if  it  were  not  designed  by  its  maker,  nor  adapted  nor 
actually  used,  for  the  performance  of  such  function." 
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The  simplicity  and  apparently  obvious  nature  of  East's  device  seem 
to  be  the  chief  argument  against  its  patentability,  but  the  books  are  full 
of  cases  where  patents  have  been  sustained  for  changes  in  methods 
which  seem  equally  simple.  The  substitution  of  the  hot  blast  for  the 
cold  in  making  iron;  the  use  of  a  flame  of  gas  to  finish  cloth,  rather 
than  the  flame  of  oil ;  the  substitution  of  pit  coal  for  charcoal,  and  of 
anthracite  coal  for  bitimiinous  coal,  in  certain  processes — are  some  of 
them. 

This  court  has  very  recently,  in  Crown  Cork  &  Seal  Company  v. 
Aluminum  Stopper  Company,  io8  Fed.  845,  48  C.  C.  A.  72,  been  csdled 
upon  to  review  that  phase  of  the  question  wherein  elements,  none  of 
which  were  new,  were  so  co-ordinated  as  to  produce  a  new  and  success- 
ful result,  and  its  conclusions  need  not  be  repeated. 

While  the  question  of  patentable  novelty  in  East's  device  might  not 
be  entirely  free  from  doubt,  the  grant  of  a  patent  by  the  Patent  Office 
creates  a  presumption  in  its  favor,  which  those  who  contest  it  must  re- 
but by  proofs ;  and  when  the  proofs  show,  as  they  do,  that  there  was  a 
wide  and  general  demand  for  a  new  and  cheaper  barrel,  that  none  of 
the  alleged  anticipatory  devices  had  filled  that  want,  and  that  East's 
barrel  met  instant  public  recognition,  general  acceptance,  and  extensive 
use,  superseding  all  other  devices,  the  presumption  of  novelty  seems  ir- 
resistible ;  and  our  conclusion  is  that  the  patent  should  be  upheld,  and 
the  defendants  enjoined  from  infringing  it  by  the  making  of  the  longi- 
tudinal slits  in  the  central  zone,  which  the  testimony  clearly  shows  that 
they  do.  In  so  far  as  it  is  claimed  that  they  have  improved  upon  East's 
invention,  in  providing  additional  ventilating  apertures,  this  opinion,  of 
course,  does  not  affect  such  alleged  improvement. 

The  decree  of  the  Circuit  Court  will  therefore  be  reversed,  and  the 
case  remanded  for  further  proceedings  in  conformity  with  this  opinion. 
Reversed. 


(127  Fed.  698.) 
L,  A.  THOMPSON  SCENIC  RY.  CO.  v.  CHESTNUT  HILL  CASINO  CO., 

Limited,  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  28,  1904.) 

No.ll. 

1.  Patents— Patentable  Invention— Combination  of  Old  Elements. 

While  it  may  not  be  possible  to  formulate  a  definition  of  a  patentable 
combination  of  old  elements  which  will  in  all  cases  distingui^  it  from 
a  mere  agKregation  of  the  results  of  the  several  elements  of  which  it  is 
constituted,  it  may  be  said  that  the  effect  produced  by  the  combination 
must  be  new  and  useful,  and  not  such  as  would  suggest  itself  to  the  mind 
of  an  ordinarily  intelligent  person,  experienced  in  the  art  to  which  the 
8upi)osed  invention  relates. 

2.  Same— Pleasube  Railways. 

The  H inkle  patent  No.  307,942,  claim  1,  for  "a  gravity  tramway  having 
a  (H)uvoluted  return  curved  track  crossing  itself,  substantially  as  described, 
and  for  tlie  purpose  set  forth,"  which  is  to  economize  space  by  means  of 
the  convoluted  crossing  track,  is  void  for  lack  of  patentable  invention; 
also  held  not  infringed,  even  if  valid. 
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8.  Same. 

The  Thompson  patent,  No.  367,252,  claim  6,  for  an  elevated  gravity  and 
cable  railway;  In  combination  with  a  car  provided  with  an  automatic 
gripping  device,  and  a  cable  and  motive  power,  Is  void  for  lack  of  inven- 
tion; being  merely  for  an  aggregation  of  old  devices,  producing  no  new 
result  by  their  coactlon. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  119  Fed.  359. 

Frank  S.  Busser  and  George  J.  Harding,  for  appellant 
Joseph  C.  Fraley,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
United  States  Circuit  Court  for  the  Eastern  District  of  Pennsylvania, 
in  the  suit  of  the  L.  A.  Thompson  Scenic  Railway  Company  v.  Chestnut 
Hill  Casino  Railway  Company  and  James  A.  Griffith,  for  an  alleged  in- 
fringement of  two  patents,  namely,  the  Hinkle  patent.  No.  307,942, 
and  the  Thompson  patent,  No.  367,252.  The  complainant-appellant 
was  the  owner  of  both  patents.  The  former  of  these  patents  contains 
three  claims,  the  latter,  ten,  and  the  bill  of  complaint  simply  alleged  in- 
fringement generally,  without  specifying  any  particular  claims.  At 
the  conclusion  of  the  testimony,  however,  counsel  for  complainant 
stated  that  he  would  ask  only  for  a  decree  upon  claim  i  of  the  Hinkle 
patent,  and  claim  5  of  the  Thompson  patent.  Both  patents  relate  to 
what  are  called  "gravity  pleasure  roads." 

The  Hinkle  patent.  No.  307,942,  explains  in  its  specifications  the  in- 
vention covered  by  it,  as  follows : 

**My  Invention  relates  to  gravity  pleasure  roads  having  cars  which  run  on 
tracks,  the  cars  returning  by  gravity  and  momentum  to  their  starting  point, 
and  has  for  Its  object  to  Increase  the  distance  of  possible  travel  of  the  oars 
ivlthln  the  necessarily  circumscribed  space  in  which  such  structures  are  built, 
and  also  to  enable  an  audience  to  observe  the  operation  of  the  cars  with 
facility  and  comfort.  My  Invention  consists  of  a  continuous  convoluted  track 
passing  through  two  or  more  ellipses  In  traversing  the  space  within  which  the 
track  Is  contained.  My  Invention  further  consists  In  a  central  revolving  audi- 
torium within  the  gravity  road  or  track,  whereby  the  passengers  can  be  con- 
tinuously observed  by  the  audience." 

The  first  of  the  three  claims  is  the  only  one  which  is  charged  to  be 
infringed,  and  is  as  follows : 

"(1)  A  gravity  tramway  having  a  convoluted  return  curved  track  crossing 
itself,  substantially  as  described,  for  the  purpose  set  forth." 

In  the  specifications,  the  patentee  says : 

"I  am  aware  that  It  Is  not  broadly  new  to  construct  a  gravity  pleasure 
tramway  In  a  circle  and  with  alternate  depressions  and  eminences  for  a  car 
to  pass  over." 

Whatever  is  claimed,  therefore,  as  new  in  this  first  claim,  must  be 
covered  by  the  words,  a  "convoluted  return  curved  track  crossing 
itself."  The  purpose  of  this  convolution  of  the  curved  track  is  ob- 
vious.   As  set  forth  in  the  specifications,  it  is,  that  within  the  neces- 
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sarily  circumscribed  spaces  which  can  be  devoted  to  these  pleasure 
gravity  roads,  the  duplication  of  a  circular  or  partially  circular  track 
upon  itself,  enables  a  ride  to  be  given  as  long  as  could  be  given  in  twice 
the  space  where  there  was  no  "convoluted  return  curved  track  cross- 
ing itself."  The  specifications  and  drawings  call  for  two  circular,  or 
nearly  circular,  tracks,  as  the  result  of  the  convolution,  with  space  for 
an  "audience  pavilion"  in  the  center,  from  which  the  moving  cars  on  the 
gravity  road  can  be  seen,  during  their  whole  course  around  both  con- 
volutions. 

The  defendant's  structure  is  not  circular  in  form,  but  elongated,  so 
that  for  the  greater  part  of  the  distance,  the  undulating  tracks  run  in 
directions  parallel  and  close  to  each  other,  widening  somewhat  at  the 
return  curves.  The  "convoluted  return  curved  track  crossing  itself," 
is,  in  its  essential  form,  illustrated  by  a  cord  fastened  together  at  the 
ends,  held  in  either  circular  or  nearly  circular  form,  or  elongated,  as 
the  circle  can  be  by  placing  the  hands  on  opposite  sides  of  the  periph- 
ery, and  pulling  them  in  opposite  directions  until  there  are  two  sides 
straight  and  parallel,  curving  at  the  ends  around  the  fingers,  which 
stretch  and  elongate  the  circle.  If,  in  either  position,  a  half  turn  is 
made,  bringing  one  side  upon  the  other  at  the  middle  of  the  circle  or 
of  the  elongated  figure,  and  one  half  is  folded  or  turned  back  over  and 
upon  the  other,  we  have  a  convoluted  figure,  whose  periphery  crosses 
itself  precisely  as  do  the  tracks  in  the  patent  in  suit  The  tracks  of  the 
patent  in  suit  undulate  to  produce  the  ascents  and  descents  by  which 
gravity  and  momentum  are  brought  into  play,  and  at  the  crossing  place, 
the  one  is  lowered  below  the  other,  so  that  cars  may  pass  and  repass 
without  obstructing  each  other. 

It  was  not  new  in  the  art  of  constructing  gravity  pleasure  roads,  to 
go  round  and  round  within  the  same  space  upon  tracks  coinciding  in 
their  general  direction,  and  running  alongside  of  each  other,  where  the 
car  was  shifted  by  a  switch  or  other  device  from  one  track  to  the  other. 
The  continuous  ride  provided  by  the  simple  crossing  of  one  convolu- 
tion over  another  at  a  different  grade,  did  not,  in  our  opinion,  involve 
invention,  and  we  think  the  court  below  was  right  in  so  deciding. 

The  German  patent.  No.  1 1,453,  dated  March  4,  1880,  as  shown  in 
the  record,  gives  us  a  return  track  in  the  form  of  the  figure  8.  At 
the  place  where  the  tracks  cross  themselves,  one  is  raised  so  far  above 
the  other  as  to  permit  cars  to  pass  over  and  under  each  other,  thus  mak- 
ing an  endless  unobstructed  return  track.  If  one  loop  of  the  figure  8 
is  turned  over  upon  the  other,  we  have  a  convoluted  return  track,  that 
is  the  "gravity  tramway  having  a  convoluted  return  curved  track  cross- 
ing itself,  substantially  as  described,  for  the  purpose  set  forth,"  of  the 
first  claim  of  the  Hinkle  patent. 

We  think  the  court  below  was  also  right  in  the  view  that,  even  if 
the  claim  stated  were  valid,  there  was  no  infringement,  since  the  sp>ecifi- 
cations  referred  to  by  the  language  of  the  claim,  call  for  a  continuous 
convoluted  track  passing  through  two  or  more  ellipses,  and  the  accom- 
panying drawings  and  descriptions  show  ellipses  nearly  circular  in  form, 
and  which  permit  a  central  revolving  observation  platform  or  pavilion, 
the  specifications  stating  one  of  the  objects  of  the  invention  to  be,  "to 
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enable  an  audience  to  observe  the  operation  of  the  cars  with  facility 
and  comfort."  No  such  arrangement  is  possible  with  the  tracks  of  the 
alleged  infringing  railway,  which  are  straight  and  parallel  and  close 
together,  except  at  the  ends  where  short  curves  are  necessary  to  make 
a  return. 

The  invention  of  the  Thompson  patent,  No.  367,252,  is  thus  described 
in  the  specifications : 

"My  Invention  consists,  first,  in  providing  an  elevated  railway  of  simple  con- 
struction, while  at  the  same  time  strong  and  durable,  suitable  for  conveying 
oars  or  coaches  by  gravity  and  propelling  them  by  cable  motive  power  over  the 
longitudinal  undulating  planes  thereof.  My  invention  consists,  secondly,  in  the- 
construction  and  arrangement  of  cable-gripping  mechanism  under  a  car, 
whereby  one  or  more  passenger  cars  or  coaches  traveling  over  the  rails  of  the 
elevated  structure  may  be  readily  and  effectively  attached  to  and  detached 
from  the  cables,  either  automatically  or  otherwise.  My  invention  consists, 
thirdly,  of  the  details  of  construction  and  combination  of  parts  hereinafter 
fully  described,  and  pointed  out  in  the  claims." 

Of  the  ten  claims  of  this  patent,  all  have  been  withdrawn  from  con- 
sideration except  the  fifth,  which  is  for 

"An  elevated  gravity  and  cable  railway,  in  combination  with  a  car  provided 
with  a  gripping  device  operating  automatically,  a  cable,  and  motive  power, 
arranged  substantially  as  desci-ibed,  to  elevate  simultaneously  cars  traveling 
in  opposite  directions,  substantially  as  and  for  the  purposes  set  forth." 

There  is  clearly  no  invention  in  the  series  of  inclines  with  which  the 
structure  of  this  patent  is  furnished,  and  by  which  cars  are  moved  by 
gravity  down  such  inclines  and  carried  by  momentum  all  the  way,  or 
partly,  up  reciprocal  ascents.  This  is  common  to  all  gravity  roads,  and 
it  is  not  imderstood  that  serious  contention  was  made  that  the  Thomp- 
son patent  covers  this  feature  of  the  structure.  As  already  quoted,  the 
patentee  of  the  previous  Hinkle  patent  says,  in  his  specifications, 

"I  am  aware  that  it  is  not  broadly  new  to  construct  a  gravity  pleasure  tram- 
way in  a  circle  and  with  alternate  depressions  and  eminences  for  a  car  to  pass 
over." 

Of  course,  the  momentum  obtained  by  a  car  in  running  down  one 
incline,  will  not  carry  it  all  the  way  up  another  of  the  same  height,  and 
to  complete  the  circuit  to  the  point  of  starting,  the  car  must  be  assisted 
or  lifted  at  some  point  on  its  journey.  Out  of  the  ten  claims  of  the 
Thompson  patent,  the  fifth,  which  we  have  quoted  and  which  is  the 
only  one  now  relied  upon  by  appellants,  describes  *'an  elevated  gravity 
and  cable  railway  in  combination  with  a  car  provided  with  a  gripping 
device  operating  automatically."  This  is  a  claim  evidently  meant  to 
cover  any  automatically  acting  gripping  device,  and  not  to  be  confined 
to  the  particular  gripping  device  described  in  the  specifications.  The 
claim  thus  broadly  construed  cannot  be  sustained,  in  view  of  the  prior 
art.  An  automatic  gripping  device  is  shown  in  a  British  patent  of  1823, 
and  set  forth  in  the  record.  So  also,  there  is  an  automatic  gripping 
device  shown  in  the  United  States  "Alexander  patent,"  No.  269,554, 
of  1882,  cited  in  the  appellee's  brief  and  set  forth  in  the  record.  It  is 
enough,  however,  to  refer  to  the  description  of  such  a  device  in  the 
specifications  of  the  Hinkle  patent  itself.  The  device  is  not  claimed, 
but  is  fully  described  both  in  the  text  and  the  drawings,  and  as  will  be 
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found  by  reference  to  lines  39  to  59  of  the  specifications,  as  contained  in 
the  official  copy  of  the  same. 

Counsel  for  appellant,  in  their  brief,  admit  that  automatic  grips  were 
old  and  well  known,  and  contend  that  the  automatic  grips  of  complain- 
ant and  defendant  should  be  held  to  be  mechanical  equivalents,  although 
they  differ  in  their  construction.  This  being  so,  then,  we  have  two 
elements  of  the  combination,  out  of  the  three  described  in  claim  5, 
that  are  old.  This  brings  us  to  consider,  whether  the  third  element  of 
the  claim  possesses  such  novelty  as  to  sustain  the  patentability  of  the 
combination  as  described,  or  whether,  if  all  the  elements  of  the  com- 
bination are  old,  there  is,  nevertheless,  a  new  result,  achieved  by  the 
coaction  of  these  old  elements ;  in  other  words,  whether  there  is  pre- 
sented a  patentable  combination  of  old  elements.  We  may  answer  the 
last  question  at  once,  by  saying  that,  assuming  all  the  elements  of  the 
combination  to  be  old,  there  is  presented  a  mere  aggregation  of  the 
results  of  the  several  elements,  and  not  a  single  new  and  beneficial  re- 
sult, never  attained  before,  achieved  by  their  coaction,  as  the  product  of 
the  combination.  It  is  not  easy,  and  perhaps  not  possible,  to  form- 
ulate a  definition  or  test  of  a  patentable  combination  of  old  elements, 
which  will  serve  in  all  cases  to  distinguish  it  from  a  mere  aggregation 
of  the  results  of  the  several  elements  of  which  it  is  constituted.  But  it 
is  safe  to  say  that  the  effect  produced  by  the  combination  must  be 
new  and  useful,  and  not  such  as  would  suggest  itself  to  the  mind 
of  an  ordinarily  intelligent  person  experienced  in  the  art  to  which 
the  supposed  invention  relates.  If  the  three  elements  of  the  combina- 
tion described  in  the  fifth  claim  of  the  Thompson  patent,  to  wit,  the 
gravity  and  cable  road,  the  automatic  grip,  and  the  arrangement  of  the 
cable  and  motive  power,  to  elevate  simultaneously  cars  traveling  in 
opposite  directions,  are  all  old,  we  fail  to  see  any  such  new  and  useful 
result  produced  by  the  combination,  as  the  law  demands,  or  at  least  fail 
to  see  anything  in  the  combination  beyond  the  achievement  of  ordinary 
mechanical  skill. 

But  the  appellant  strongly  contends  that  the  validity  of  the  Thompson 
patent  depends  largely  upon  the  novelty  and  invention  which  character- 
ize the  latter  part  of  tlie  fifth  claim.  To  use  the  language  of  the  ap- 
pellant's brief, 

"Thompson,  however,  was  the  first  to  combine  a  combined  gravity  and  cable 
road,  extending  in  opposite  directions,  and  independent  cars  running  thereon 
having  automatic  grips,  with  means  whereby  the  cables  on  the  oppositely 
ascending  inclines  were  all  operated  simultaneously  op  in  unison  by  the  same 
motive  ix>wer.  This  enabled  any  number  of  cars  to  be  operated  in  the  same 
and  oi)i)ORite  directions  simultaneously,  without  danger  of  interference,  with- 
out danger  of  one  car  overtaking  another,  and  at  the  same  speeds.  It  is  not 
pretended  that  this  important  feature  is  found  in  the  prior  art" 

Whether  this  precise  arrangement  of  the  cables  on  the  trolleys  and 
drums,  by  which  when  actuated  by  a  single  motive  power  cars  can  be 
moved  simultaneously  in  opposite  directions  and  at  the  same  speed,  be 
new  or  not,  we  are  constrained  to  believe  that  it  did  not  require  in- 
ventive genius  to  make  such  an  arrangement.  It  seems  perfectly  clear, 
tlien,  that  as  combined  gravity  and  cable  roads,  and  automatic  gripping 
devices  combined  with  the  cable,  were  not  new  at  the  date  of  this  patent. 
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the  fact  that  a  cable  should  be  so  arranged  and  actuated  as  to  elevate 
"simultaneously  cars  traveling  in  opposite  directions/'  cannot  impart 
novelty  or  patentability  to  the  combination.  As  said  by  counsel  for 
appellees  in  his  brief, 

"Wherever  there  Is  an  endless  cable  running  along  outgoing  and  return 
tracks,  it  will  elevate  the  cars  which  take  hold  of  it,  wherever  they  happen 
to  be  situated,  and  if  some  of  them  do  so  upon  the  outgoing  track  and  others 
upon  the  return  track,  at  the  same  moment,  it  must  perform  its  fuction  simul- 
taneously upon  cars  traveling  in  opposite  directions." 

The  appellant  laid  much  stress  upon,  and  devoted  much  space  in  his 
brief  to,  the  fact  that  the  learned  judge  of  the  court  below,  in  the  course 
of  his  opinion  accompanying  the  decree,  alluded  to  his  own  knowledge 
of  the  existence  of  combined  gravity  and  cable  roads  in  the  coal  re^ons 
of  Pennsylvania,  long  prior  to  the  date  of  either  of  the  patents  in  suit. 
The  learned  judge,  in  introducing  the  subject,  used  this  language: 

**The  eombinaition  of  ascending  planes  and  descending  inclines,  over  the  one 
of  which  cars  are  elevated  by  means  of  a  cable  and  over  the  other  are  propelled 
by  the  force  of  gravity,  is  not  new  in  general  railroad  engineering  or  in  this 
special  branch  of  it" 

He  then  cites  specific  instances  of  such  combinations  existing,  some 
of  them  50  years  ago.  He  concludes  what  he  has  to  say  in  this  regard, 
as  follows : 

•*These  are  matters  of  local  history  in  the  anthracite  coal  regions,  so  promi- 
nent and  well  known  to  me  by  personal  acquaintance  and  observation,  that  I 
feel  Justified  in  referring  to  them  in  this  way." 

Then  with  the  remark,  "But  to  keep  strictly  to  the  record,  there  are 
several  of  the  defendant's  references  which  clearly  disclose  the  ele- 
ments under  discussion,"  he  proceeds  to  discuss  the  evidence  of  the 
record  as  to  anticipation.  We  do  not  think  the  learned  judge  meant  to 
maintain  that  the  structures  to  which  he  referred  were  matters  of  which 
"judicial  notice,"  as  that  phrase  is  used  in  our  jurisprudence,  could  be 
taken.  The  reference  seems  to  have  been  made  out  of  the  fullness  of 
his  knowledge  and  experience  in  regard  to  these  structures  and,  as 
naturally,  apposite  to  and  illustrative  of  the  questions  discussed  by 
counsel  in  the  suit  before  him.  No  hint  or  suggestion  is  made  by  the 
learned  judge,  that  the  knowledge  of  the  fact  referred  to  by  him,  de- 
termined the  result  at  which  he  arrived.  That  he  freely  stated  the 
facts  he  had  in  niind,  in  regard  to  combined  gravity  and  cable  roads, 
tends  no  more  to  invalidate  or  impeach  his  decree  than  the  fact  that  he 
had  this  knowledge,  though  he  were  silent  in  regard  to  it.  Extended 
experience  in  the  affairs  of  life,  does  not  disqualify  a  judge,  who  does 
not  use  or  seek  to  use  it  unfairly. 

On  the  whole,  we  think  the  appeal  must  be  dismissed. 
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(127  Fed.  704.) 

STROMBERG-CARLSON  TELEPHONE  MFG.  CO.  V.  AMERICAN 
ELECTRIC  TELEPHONE  CO.  et  aL 

(Circuit  Court  of  Appeals,^  Seventh  Circuit    January  5,  1904.) 

No.  1,005. 

L  Patents— Infringement— Telephone  Tbanskitters. 

The  Stromberg  and  Carlson  patent.  No.  580,434,  for  an  Improvement  In 
telephone  transmitters,  construed,  and  held  not  anticipated  and  valid ;  also 
infringed  as  to  claims  1,  5,  6,  and  7. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

Appellant  failed  in  Its  suit  to  hold  appellees  for  Infringement  of  letters 
patent  No.  580,434,  April  13,  1893,  to  Stromberg  and  Carlson,  for  an  improve- 
ment in  telephone  transmitters. 

The  specification  and  the  claims  relied  on  are  as  follows :  "Our  invention  re- 
lates to  a  telephone  transmitter,  our  object  being  to  provide  an  Improved  form 
of  transmitter  of  the  granular-carbon  type  which  can  be  manufactmred  at  small 
cost,  i^id  which  will  effectively  maintain  the  granular  carbon  in  a  separated 
and  sensitive  condition. 

"In  accordance  with  our  invention,  we  mouirt  upon  the  rear  face  of  the 
diaphragm  a  sheet  containing  fine  openings  or  meshes,  preferably  wire  gauze, 
against  which  the  granular  carbon  rests,  and  by  means  of  which  it  is  separated 
and  kept  in  a  divided  condition.  Likewise,  upon  the  stationary  electrode  is  pro- 
vided a  sheet  of  gauze  against  which  the  granular  carbon  rests.  In  an  inter- 
mediate position  between  is  placed  a  gauze  sheet,  the  openings  in  ^n^hich  are 
quite  coarse,  permitting  the  passage  of  the  granules  of  carbon,  thus  constantly 
agitating  the  granules,  as  the  diaphragm  vibrates,  to  prevent  packing,  and  to 
maintain  the  granules  in  a  separated  and  highly  sensitive  condition. 

"We  have  illustrated  our  invention  in  the  accompanying  drawings,  in  which : 

"Figure  1  is  a  sectional  view  of  the  transmitter.  Fig.  2  is  a  view  of  the 
diaphragm.  Figs.  8  and  4  are  views  of  the  coarse-mesh  gauze.  Figs.  6  and  G 
are  views  of  the  sheet  of  gauze  mounted  upon  the  stationary  electrode.  Flpr. 
7  is  a  view  of  the  separating  ring.  Figs.  8  and  9  are  views  of  the  ring  which 
holds  the  gauze  in  place. 

"Like  letters  refer  to  like  parts  in  the  several  figures. 

"Upon  the  rear  face  of  the  diaphragm,  a,  is  mounted  the  sheet  a'  of  wire 
gauze  or  similar  material,  provided  with  fine  meshes  or  openings.  Against  the 
face  of  the  stationary  electrode,  b,  rests  a  sheet,  b',  of  wire  gauze  having  fine 
meshes,  and  in  front  of  the  sheet  b'  rests  the  sheet  c  of  wire  gauze,  having 
meshes  of  considerable  size  to  permit  the  passage  of  the  granules  of  carbon 
through  the  openings.  Between  the  sheets,  b'  and  c,  is  interposed  a  ring,  d, 
and  the  sheet  c  is  provided  with  a  rim,  c',  which  fits  over  the  electrode,  b,  and 
is  surrounded  by  a  ring,  e,  which  clamps  the  rim  of  the  sheet,  c,  in  position. 
The  ring,  e,  carries  a  flange,  e',  upon  which  Is  mounted  a  ring,  f,  of  plush,  the 
soft  fibers  of  which  rest  against  the  sheet  of  gauze,  a',  upon  the  diaphragm,  and 
prevent  the  escape  of  the  carbon  granules.  The  carbon  granules  rest  against 
the  sheets  of  fine  gauze  upon  the  diaphragm  and  the  stationary  electrode,  and 
the  irregularities  of  the  surfaces  agitate  the  granules  as  the  diaphragm  is 
vibrated,  thus  preventing  the  granules  from  packing,  and  maintaining  the  same 
in  a  highly  sensitive  condition.  As  the  diaphragm  vibrates  the  granules  are 
caused  to  pass  through  the  coarse  openings  of  the  sheet  c,  thus  further  assist- 
ing in  dividing  the  granules  and  preventing  packing.  The  sheets  b'  and  c  are 
electrically  connected  with  the  stationary  electrode,  while  the  sheet  a'  is  elec- 
trically connected  with  the  diaphragm,  and  as  the  grannies  are  forced  against 
the  gauze  sheets  a  more  perfect  electrical  contact  is  secured  than  when  pressed 
against  a  flat  surface. 
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"Having  described  oar  Invention,  what  we  claim  as  new,  and  desire  to  secure 
by  letters  patent,  is : 

"(1)  In  a  telephone  transmitter,  the  combination  with  the  diaphragm  of  the 
sheet  of  gauze  mounted  upon  the  rear  face  thereof,  the  stationary  electrode, 
the  sheet  of  gauze  mounted  upon  the  face  thereof,  the  sheet  of  coarse  gauze, 
the  ring  separating  the  same  from  the  sheet  mounted  upon  the  electrode,  said 
sheet  of  coarse  gauze  having  a  rim  encircling  said  electrode,  a  ring  clamping 
said  rim  to  the  electrode  and  provided  with  a  flange,  and  a  ring  of  plush  or 
similar  material  between  said  flange  and  the  diaphragm,  substantially  as  de- 
scribed." 

**(5)  In  a  telephone  transmitter,  the  combination,  with  a  diaphragm,  of  a  sheet 
of  conducting  material  provided  with  fine  openings  or  meshes  mounted  upon  the 
rear  face  thereof,  and  granular  carbon  resting  in  contact  with  said  sheet, 
whereby  the  granules  engage  the  meshes  of  the  sheet  to  effect  a  good  electric 
contact,  and  the  granules  are  agitated  to  prevent  packing,  substantially  as  de- 
scribed. 

"(6)  In  a  telephone  transmitter,  the  combination,  with  a  diaphragm,  of  a  sheet 
of  conducting  material  provided  with  fine  openings  or  meshes  mounted  upon 
the  rear  face  thereof,  a  sheet  of  conducting  material  provided  with  fine  open- 
ings or  meshes  mounted  opposite  the  sheet  upon  said  diaphragm,  and  granular 
carbon  between  said  sheets,  whereby  the  granules  are  agitated  to  prevent  pack- 
ing, substantially  as  described. 

**(7)  In  a  telephone  transmitter,  the  combination,  with  a  diaphragm,  of  a  sheet 
of  conducting  material  provided  with  fine  openings  or  meshes  mounted  upon 
the  rear  face  thereof,  a  stationary  sheet  of  conducting  material  provided  with 
fine  openings  or  meshes,  granular  carbon  between  said  sheets,  and  a  sheet  of 
material  having  openings  or  meshes,  and  situated  between  said  first-mentioned 
sheets,  substantially  as  described." 

As  Illustrative  of  the  prior  art,  appellees  exhibited  the  following  patents: 
314,312,  March  24,  1885,  Blake;  335,364,  February  2,  1886,  Keller  and  Lyon; 
350,772,  October  12,  1886,  Roberts ;  357,452,  February  8,  1887,  Blake ;  380,426, 
April  3,  1888,  Farmer ;  380,427,  April  3,  1888,  Farmer ;  380,752,  April  10,  1888, 
Famham ;  395,476,  January  1,  1889,  Blake ;  433,981,  August  12,  1890,  Davis ; 
480,656,  August  9,  1892,  Christy ;  489,990,  January  17.  1893,  Scribner ;  517,564, 
April  3,  1894,  Deckert ;  527,214,  October  9,  1894,  McCoubray ;  545,922,  Septem- 
ber 10,  J895,  Stromberg  and  Carlson;  548,748,  October  29,  1895,  Ericsson; 
563,395,  July  7, 1896,  Moore;  566,416,  August  25,  1896,  Schwarze;  575,896,  Jan- 
uary 26,  1897,  Kotyra ;  584,868,  June  22,  1897,  Gent,  Staveley,  and  Parsons. 

Other  facts  are  stated  in  the  opinion. 

Charles  A.  Brown,  for  appellant. 
Charles  C.  Bulkley,  for  appellees. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  The  trans- 
mitter is  that  part  of  the  telephone  into  which  one  speaks.  The  sound 
waves  vibrate  a  diaphragm.  In  the  class  of  transmitters  of  which  we 
treat,  the  electric  current  passes  from  the  diaphragm  which  constitutes 
one  electrode  and  one  wall  of  a  chamber,  through  a  confined  mass  of 
finely  granulated  carbon,  to  the  stationary  rear  wall  of  the  chamber, 
which  is  the  other  electrode,  and  thence  upon  the  wire.  In  accordance 
with  the  compression  or  relaxation  of  the  carbon  granules  by  the  dia- 
phragm's vibrations,  the  current  finds  less  or  greater  resistance  in  flow- 
ing between  the  electrodes.  The  variations  of  resistance  cause  undula- 
tions in  the  current.  The  ideal  condition,  we  suppose,  is  that  in  which 
the  compression  and  relaxation  of  the  carbon  granules  strictly  follow 
the  diaphragm's  vibrations,  and  thus  produce  undulations  of  the  cur- 
rent which  correspond  exactly  to  the  modulations  of  the  voice,  and 
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which  may  therefore  cause,  by  means  of  the  receiver  at  the  end  of  the 
line,  a  complete  reproduction  of  the  original  sound  waves.  But  it  was 
found  at  once  that  the  carbon  granules  tended  to  pack.  The  packing 
disturbed  the  mechanical  correspondence  between  the  vibrations  of  the 
diaphragm  and  the  motions  of  the  carbon  granules;  this  disturbance 
diminished  the  contact  between  the  granules  and  the  electrodes,  and 
caused  an  undue  and  improper  resistance  in  the  electric  current;  and 
this  resistance  in  turn  developed  a  heat  that  tended  to  fuse  the  granules 
and  aggravate  the  packing.  For  more  than  a  dozen  years  prior  to  the. 
patent  in  suit,  inventors  had  been  giving  their  attention  to  these  diffi- 
culties. 

It  is  preferable  that  the  diaphragm  be  in  a  vertical  position,  for  thus 
the  sound  waves  impinge  upon  it  directly.  If  the  diaphragm  be  hori- 
zontal, the  sound  waves,  to  strike  it,  must  be  led  in  a  tube  around  an 
angle.  It  is  also  preferable  that  the  opposing  electrode  be  stationary, 
for,  to  the  extent  that  it  is  elastic  or  movable  with  the  vibrations  of  the 
diaphragm,  the  degree  of  variation  in  the  compression  and  relaxa- 
tion of  the  carbon  granules  is  diminished.  These  two  desirable  fea- 
tures were  retained  by  Stromberg  and  Carlson  in  their  attack  upon  the 
difficulties  named. 

Their  transmitter,  which  the  record  shows  is  a  pronounced  success, 
and  came  at  once  into  a  large  demand  and  use,  overcomes  the  difficul- 
ties in  this  way :  Upon  the  rear  face  of  the  vertical  diaphragm,  which 
is  the  front  electrode,  they  mount  a  sheet  of  conducting  material  pro- 
vided with  fine  openings  or  meshes,  "preferably  wire  gauze."  In  the 
fine  openings  the  finely  granulated  carbon  becomes  inmeshed  or  en- 
tangled. That  is,  if  the  comminuted  carbon  be  pressed  against  the 
mesh,  in  the  fine  openings  granules  would  Hkely  become  entangled  or 
wedged,  so  that  if  the  mesh  were  held  face  downward  the  wedged 
particles  would  not  fall  out.  A  like  mesh  is  provided  upon  the  face 
of  the  rear  electrode,  which  is  stationary.  The  circumferential  wall 
of  the  carbon  chamber  is  a  ring  of  plush.  Between  the  electrodes, 
parallel  therewith  and  about  equidistant  therefrom,  is  a  partition  of 
wire  gauze  with  larger  openings  through  which  the  carbon  granules 
may  pass.  This  partition  is  attached  to,  and  rigidly  held  in  its  place 
by,  the  stationary  electrode.  The  chamber  is  filled  with  carbon  gran- 
nies. As  the  diaphragm  moves  inward,  the  granules  get  the  full  ben- 
efit of  the  compression,  for  the  rear  electrode  or  wall  is  solid  and  station- 
ary. As  the  diaphragm  •  retracts  and  moves  outward,  the  tendency  of 
the  granules  to  pack  and  settle  down  is  met  by  the  separating  and  sup- 
porting actions  of  the  meshes  on  the  electrodes  and  of  the  openings  in 
the  partition.  The  elasticity  of  the  plush  ring  also  contributes  to  the 
result  by  giving  a  somewhat  bellows-like  action  to  the  chamber.  Inas- 
much as  the  vibrations  of  the  diaphragm  are  exceedingly  rapid,  it  is 
found  that  these  means  keep  the  granules  in  a  separate  and  sensitive 
condition.  And,  with  that  condition  of  the  granules,  the  conducting 
material  of  the  meshes  affords  a  good  electrical  connection  between 
the  granules  and  the  electrodes.  The  result,  according  to  the  record 
before  us,  is  that  appellant's  transmitters  remain  indefinitely  as  good  as 
new. 
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The  record  shows  various  prior  efforts  to  improve  the  original  trans- 
mitter of  the  granular-carbon  type.  Some  (Gent,  Staveley,  and  Par- 
sons, for  instance)  tried  the  eifect  of  a  gradual,  automatic  rotation  of 
the  transmitter.  This  is  a  conception  utterly  foreign  to  that  of  Strom- 
berg  and  Carlson.  McCoubray  and  others  attached  the  carbon  cham- 
ber to  the  diaphragm  so  that  the  vibrations  thereof  would  shake  the  en- 
tire chamber  and  its  contents.  This  form  of  transmitter  depends  upon 
the  agitation  of  the  granules,  as  a  rfiass,  to  produce  the  variations  of 
resistance  in  the  current;  and  it  is  evident  that  the  devisers  thereof 
evaded  one  of  the  conditions  of  the  problem  that  Stromberg  and  Carl-, 
son  faced  and  solved,  namely,  the  securing  of  a  separate  and  sensitive 
condition  of  the  granules  while  retaining  that  greatest  possible  range 
of  compression  and  relaxation  of  the  granules  which  comes  from  cham- 
bering them  between  the  vibrating  diaphragm,  as  the  front  electrode, 
and  a  solid,  fixed  wall,  as  the  rear  electrode.  Others  (Blake,  Keller 
and  Lyon,  Roberts,  Famham,  Davis,  Christy,  Scribner)  proved  the 
difficulty  of  the  full  problem  by  eliminating  another  of  the  desirable 
features,  namejy,  the  vertical  diaphragm.  In  the  horizontal  transmitter 
the  granules  cannot  escape  contact  with,  and  an  even  distribution  over 
the  surface  of,  the  bottom  electrode,  and  thus  a  part  of  the  difficulties 
is  met  by  the  change  of  position.  But,  on  the  other  hand,  the  packing 
and  settling  down  of  the  granules  effect  a  complete  separation  from 
the  upper  wall  of  the  chamber.  Davis  employed  spikes  to  reach  into 
the  receding  carbon,  stir  it  up,  and  preserve  contact.  Farnham  put  the 
diaphragm  on  top,  buried  the  other  electrode  in  the  carbon,  and,  to 
preserve  contact  with  the  diaphragm,  relied  upon  an  elastic  and  exten- 
sible bottom.  Blake  and  others  placed  the  diaphragm  at  the  bottom, 
and  thus  secured  the  action  of  gravity  and  the  diaphragm's  vibrations 
in  agitating  the  granules.  Recognizing  that  contact  could  not  be 
maintained  with  the  upper  wall,  they  devised  various  forms  of  pendent 
electrodes.  Blake  used  a  wire  gauze  buried  in  the  carbon.  The  gauze 
had  openings  through  which  the  granules  could  pass.  It  is  manifest 
that  this  screen  would  not  afford  a  very  solid  face  for  the  diaphragm 
to  compress  the  granules  against.  Roberts,  and  Keller  and  Lyon,  ex- 
hibited thicker  forms  of  pendent  electrodes  with  fewer  openings. 
Scribner,  after  stating  in  his  specification  that  the  sieve  and  other  pre- 
ceding forms  had  proven  unsatisfactory,  claimed  that  sufficient  com- 
pression of  the  granules  could  be  secured  by  using  a  pendent  electrode 
with  vanes.  Obviously  neither  the  screen  nor  any  other  form  of  pen- 
dent electrode  was  called  upon  to  perform  the  function  of  the  interme- 
diate partition  between  the  vertical  diaphragm  and  the  solid  rear  elec- 
trode of  the  patent  in  suit.  In  these  horizontal  transmitters,  the  faces 
of  the  electrodes  display  various  departures  from  a  smooth,  even  sur- 
face; but  we  have  not  stated  these  features,  for  the  reason  that  ap- 
pellees agree  that  the  strongest  examples  of  the  prior  art  with  respect 
to  the  "roughening,"  as  they  call  it,  of  the  faces  of  the  electrodes,  are 
exhibited  in  the  remaining  references.  These  pertain  to  vertical  trans- 
mitters. Deckert  shows  a  rear  electrode  the  surface  of  which  is  cov- 
ered with  pyramids  formed  by  cutting  V-shaped  grooves  at  righjt  angles 
in  the  face  of  the  electrode.    These  pryamids  are  large  in  comparison 
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with  the  size  of  the  carbon  granules.  Ericsson's  drawings  indicate  that 
a  few  pointed  projections  were  made  on  the  inner  surface  of  the  di- 
aphragm, and  that  concentric  waves  were  cut  in  the  rear  electrode* 
The  distance  between  the  pointed  projections,  and.  likewise  between  the 
crests  of  the  waves,  is  great  as  compared  with  the  size  of  the  granules. 
On  the  inner  surface  of  Moore's  diaphragm  is  a  sheet  of  conducting 
material  provided  with  a  series  of.  wavelike  projections,  eight  in  num- 
ber; and  in  the  real  electrode  afe  cut  recesses  the  purpose  of  which 
"is  that  in  filling  in  the  powdered  material  it  may  enter  in  these  recesses, 
and  therefore,  when  the  device  is  turned  up  on  its  side,  by  falling  out 
of  said  recesses  into  the  space  between  the  face  of  the  solid  carbon  and 
the  diaphragm,  it  will  furnish  a  sufficient  quantity  to  fill  said  space  well 
without  requiring  such  care  and  exactness  before  adjustment,  and  yet 
will  leave  the  powdered  material  somewhat  loose,  that  it  may  not  pack 
between  the  parts."  None  of  these  electrode  surfaces  conveys  a  hint 
of  the  desirability  of  having  a  sheet  of  conducting  material  provided 
with  fine  openings  in  which  the  fine  granules  would  become  inmeshed. 
The  prior  art,  as  we  view  it,  fails  to  show  a  combination  that  fore- 
shadowed the  concept  of  any  of  the  claims  in  suit,  or  the  equivalent  of 
an  intermediate  perforated  partition  between  a  vibrating  and  a  fixed 
electrode,  or  an  electrode  surface  provided  with  fine  openings  or 
meshes.  It  follows,  without  further  elaboration,  that  in  our  judgment 
the  claims  are  valid,  and  not  to  be  narrowed  to  less  than  the  natural 
import  of  the  words  employed. 

On  the  inner  surface  of  the  diaphragm  of  their  transmitter  appellees 
paste  fine  carbon  granules.  This  forms  a  sheet  of  conducting  ma- 
terial provided  with  fine  openings,  mounted  upon  the  rear  face  of  the 
diaphragm,  designed  and  able  to  inmesh  the  fine  granules  within  the 
chamber.  In  the  solid  electrode  they  cut  fine  concentric  openings  with 
square  edges.  This  surface  presents  fine  openings,  designed  and  able 
to  inmesh  the  fine  granules  within  the  chamber.  The  fact  that  the 
mesh  is  cut  out  of  the  surface  of  the  electrode,  instead  of  being  fash- 
ioned independently  and  then  attached,  we  regard  as  immaterial.  Their 
intermediate  partition  is  made  of  sheet  metal,  with  perforations  through 
which  the  granules  may  pass.  The  appropriation  of  these  essentials 
establishes  infringement  of  claims  5,  6,  and  7.  In  assembling  their 
transmitter  appellees  have  avoided  making  a  Chinese  copy  of  all  the 
coupling  members  mentioned  in  claim  i ;  but  they  have  every  part  in 
substance,  and  the  changes  seem  to  us  to  have  been  designed  as  eva- 
sions. 

Appellees  claim  that,  pending  this  suit,  they  have  ceased  to  make 
the  transmitter  complained  of;  but  they  do  not  exhibit  what  further 
changes  they  have  made,  they  give  no  assurances  for  the  future,  and 
throughout  this  litigation  they  have  denied  appellant's  rights.  There 
is  no  reason  why  an  injunction  should  not  issue. 

The  decree  is  reversed,  with  the  direction  to  enter  a  decree  in  ap- 
pellant's favor  for  an  injunction  and  an  accounting. 
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(127  Fed.  785.) 

UNITED  STATES  ▼.  CHICAGO  &  N.  W,  RT.  CO. 

(Circuit  Court  of  Appeals,  Sereuth  Circuit    January  5,  1904.) 

No.  989. 

L  Cabrhxs— Tbanspobtation    of   Soldiers— Right   of   United    States   to 
Party  Rates— Interstate  Commerce  Act. 

The  goyernment  of  tlie  United  States,  in  buying  transportation  on  a  rail- 
road for  its  soldiers,  in  lots  of  10  or  more,  is  not  entitled  to  the  benefit 
of  a  reduced  10-party  rate  given  by  the  railroad  company's  schedule  to 
•theatrical,  operatic,  or  concert  companies,  hunting  and  fishing  parties, 
glee  clubs,  brass  or  string  bands,  boat,  baseball,  polo,  or  tennis  clubs,  foot- 
ball teams,  and  other  parties  of  like  character."  Nor  does  the  refusal  to 
give  it  the  same  rates  constitute  an  unjust  discrimination  against  it,  or 
subject  it  to  undue  prejudice  or  disadvantage,  in  violation  of  the  interstate 
commerce  act,  where  it  is  shown  that  the  purpose  and  effect  of  the  party 
rate  given  by  the  schedule  is  to  increase  the  company's  business,  and  that 
tickets  sold  thereunder  are  closely  limited  in  time,  and  are  paid  for  in 
cash  in  advance,  while  those  furnished  to  the  government  are  not  so  lim- 
ited, are  furnished  on  a  requisition,  and  are  only  paid  for  after  indefinite 
delay  in  the  auditing  and  allowance  of  the  claims  by  the  War  and  Treas- 
ury Departments.  In  such  case  the  conditions  and  circumstances  under 
which  the  service  is  rendered  are  essentially  different,  and  justify  the 
making  of  different  rates. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

S.  H.  Bethea  and  Burton  F.  Peek,  for  plaintiff  in  error. 
A.  W.  Pulver,  for  defendant  in  error. 

Before  GROSSCUP  and  BAKER,  Circuit- Judges,  and  BUXX, 
District  Judge. 

BUNN,  District  Judge.  This  is  an  amicable  contest  between  the 
railroad  company  and  the  government  to  determine  whether  the  gov- 
ernment is  entitled  to  a  deduction  from  the  cpmmon  rates  for  pas- 
senger traffic  in  the  transportation  of  its  soldiers  in  lots  of  lo  or  more 
according  to  the  railroad  company's  "Ten-Partv  Rate  Schedule."  The 
government's  claim  is  that,  in  view  of  this  schedule,  by  which  the  com- 
pany undertakes  to  carry,  for  cash  on  delivery,  theatrical,  operatic,  or 
concert  companies,  glee  clubs,  brass  or  string  bands,  boat,  baseball, 
polo,  or  football  teams,  and  other  parties  of  the  like  character  regularly 
organized  for  the  purpose  of  giving  exhibitions  and  traveling  together, 
for  parties  of  lO  to  19,  one  solid  ticket,  2j4  cents  per  mile  per  capita, 
for  parties  of  20  or  more,  one  ticket,  2  cents  per  mile  per  capita,  it  is 
entitled,  in  the  transportation  of  soldiers  in  parties  of  10  or  more,  to 
the  benefit  of  the  lo-party  rate.  The  company  disputes  this  claim, 
and  demands  the  usual  rate  of  3  cents  per  mile,  which,  it  is  conceded, 
is  a  reasonable  rate  for  the  service. 

The  facts,  as  they  appear  from  the  allegations  of  the  petition  admit- 
ted by  the  answer,  by  an  agreed  statement  of  facts  contained  in  the 
record,  and  by  the  finding  of  the  court  below,  are  as  follows : 

On  or  about  January  25,  1899,  the  petitioner  furnished  transporta- 
tion for  17  soldiers  of  the  United  States  frc«n  the  city  of  Milwaukee, 
in  Wisconsin,  to  Ft.  Sheridan,  111.;  issuing  for  such  transportation 
02  c.c.A.--ao 
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one  solid  ticket,  g^ood  for  the  transportation  of  the  entire  party.  On 
or  about  September  14,  1899,  ^^^  petitioner  furnished  transportation 
for  12  soldiers  of  the  United  States  from  the  city  of  Kenosha,  in 
Wisconsin,  to  the  city  of  Chicago,  111.,  issuing  for  such  transportation 
one  solid  ticket,  good  for  the  transportation  of  the  entire  party.  On 
or  about  September  19,  1899,  the  petitioner  furnished  transportation 
for  13  soldiers  of  the  United  States  from  the  city  of  Kenosha,  in 
Wisconsin,  to  Chicago,  111.,  issuing  for  such  transportation  one  solid 
ticket,  good  for  the  transportation  of  the  entire  party.  On  or  about 
September  28,  1899,  ^he  petitioner  furnished  transportation  for  12 
soldiers  of  the  United  States  from  the  city  of  Kenosha,  in  Wisconsin, 
to  Chicago,  111.,  issuing  for  such  transportation  one  solid  ticket,  good 
for  the  transportation  of  the  entire  party. 

At  the  time  this  service  was  rendered  and  transportation  furnished, 
there  was  in  force  over  the  lines  of  the  petitioner  a  certain  so-called 
lo-party  rate,  which  is  set  out  in  haec  verba  in  the  seventh  paragraph 
of  the  petition.     The  material  portion  thereof  is  as  follows : 

''Commencing  August  1,  1806,  the  following  reduced  one-way  party  rate  for 
theatrical,  operatic,  or  concert  companies,  hunting  and  fishing  parties,  glee 
clubs,  brass  or  string  bands,  boat,  baseball,  polo,  golf,  or  tennis  clubs,  football 
"  teams,  and  other  parties  of  like  character,  regularly  organized  for  giving  ex- 
hibitions or  taking  part  in  contests,  and  traveling  together,  will  be  made  from 
any  O.  &  N.  W.  Ry.  Station  via  the  Northwestern  Line  (C.  &  N.  W.  Ry.,  C. 
St.  P.  M.  &  O.  Ry.,  and  S.  C.  &  P.  R.  R.)  to  any  other  station  east  of  the  Mis- 
souri river,  but  these  rates  shall  not  cover  or  apply  to  parties  organized  only 
for  the  purpose  of  securing  the  party  rate.  For  parties  of  ten  to  nineteen,  one 
solid  ticket  (2^^)  cents  per  mile,  per  capita." 

On  or  about  April  26,  1901,  the  petitioner  furnished  transportation 
for  10  soldiers  of  the  United  States  from  the  city  of  Milwaukee,  Wis., 
to  Chicago,  111. ;  issuing  for  such  transportation  10  first-class  tickets, 
each  good  for  the  transportation  of  one  person  between  said  points. 

Prior  to  the  furnishing  of  this  transportation,  the  party-rate  sched- 
ule hereinabove  mentioned  had  been  modified  somewhat,  so  that,  as 
it  then  stood,  the  material  portion  thereof  was  as  follows : 

"Chicago,  December  20th,  1900.  From  January  1st,  1901,  until  further  ad- 
vised one-way  party  tickets  may  be  sold  for  cash  on  delivery  for  theatrical, 
operatic  or  concert  companies,  glee  clubs,  brass  or  string  bands,  boat,  baseball, 
lx)lo  or  football  teams,  and  other  parties  of  like  character  regularly  organized 
for  the  purpose  of  giving  exhibitions  and  traveling  together,  from  any  C.  &  N. 
W.  Ry.  Station  via  the  Northwestern  Line  (C.'&  N.  W.  Ry.,  O.  St  P.  &  O. 
Ry.,  and  S.  C.  &  P.  R.  R.)  to  any  station  east  of  the  Missouri  river.  The  fol- 
lowing basis  of  rates.  For  parties  of  ten  to  nineteen  one  solid  ticket,  two  and 
one-half  (2%)  cents  per  mile  per  capita." 

The  modified  schedule  is  set  out  in  the  fifteenth  paragraph  of  the 
petition. 

During  the  period  at  which  all  of  the  above-mentioned  transporta- 
tion was  furnished,  the  regular  individual  one-way  rate  was  three 
cents  per  mile,  which  is  admitted  to  be  a  reasonable  charge  for  such 
service. 

The  following  additional  facts  are  made  to  appear  by  the  admis- 
sions in  the  answer  and  the  agreed  statement  of  facts : 

The  method  of  furnishing  transportation  to  the  United  States  of 
America  for  its  troops  differs  from  that  followed  in  furnishing  trans- 


Digitized  by  VjOOQIC 


UNITED  STATES  V.  CHICAGO  <ft  N.  W.  RY.  CO.  467 

portation  to  the  general  public,  in  that  all  sales  of  tickets  of  every 
kind  and  description  to  the  general  public  are,  and  always  have  been, 
for  cash,  whereas  the  transportation  of  the  soldiers  has  been,  and  is, 
furnished  upon  written  requisitions  made  by  officers  of  the  quarter- 
master's department  of  the  War  Department  of  the  United  States  of 
America  upon  the  local  agents  of  the  petitioner,  which  requisitions, 
when  honored  by  the  issuance  of  tickets  for  the  number  of  soldiers 
called  for  thereby,  form  the  basis  of  claims  against  the  United  States 
of  America,  which  claims  are,  and  have  been,  required  to  be  presented 
and  filed  with  and  be  audited  by  the  War  and  Treasury  Departments 
of  the  United  States,  and  have  not  been  and  are  not  customarily  paid 
by  the  United  States  until  after  the  lapse  of  long  periods  of  time 
subsequent  to  the  furnishing  of  such  tickets,  and  the  performance  of 
the  service  of  transportation  called  for  thereby.  That  this  method  of 
furnishing  transportation  by  the  petitioner  has  prevailed  for  some  30 
years  last  past  The  petitioner  has  never  during  that  period  claimed 
any  greater  compensation  for  liie  transportation  of  soldiers  of  the 
United  States  than  it  has  for  the  transportation  of  those  who  paid  cash 
in  advance,  except  in  so  far  as  it  has  done  so  by  giving  the  lo-party 
rates  to  those  classes  of  persons  mentioned  in  the  schedules  herein- 
above described ;  nor  has  the  petitioner  at  any  time  charged  any  more 
for  the  transportation  of  a  single  soldier  of  the  United  States,  or  any 
number  less  tlian  lo,  than  it  does  for  a  like  number  of  the  general 
public,  although  in  the  case  of  the  soldier  the  service  was  paid  for 
after  being  rendered  in  the  manner  hereinabove  described,  and  in 
the  case  of  the  general  public  it  is  paid  for  in  advance.  About  the 
year  1899  the  government  for  the  first  time  made  the  claim  that,  in  the 
transportation  of  parties  of  10  or  more  soldiers,  it  was  entitled  to  the 
lo-party  rates  provided  for  in  the  schedules  hereinabove  described. 
The  tickets  issued  at  the  party  rates  in  accordance  with  the  schedules 
are  expressly  limited  ver>'  closely  in  time  by  the  petitioner,  but  the 
petitioner  does  not  in  the  same  manner  limit  the  tickets  issued  for  tlie 
transportation  of  soldiers ;  the  difference  being  that  the  tickets  issued 
at  lo-party  rates  are  limited  to  the  schedule  of  time  to  be  followed  in 
their  travel  by  the  parties  to  whom  such  tickets  are  issued,  while  those 
issued  to  the  soldiers  are  not  limited  to  correspond  with  any  fixed 
schedule  of  travel.  The  object  of  giving  entertainments,  exhibitions, 
or  contests  given  by  any  of  the  organizations  or  parties  entitled  to  the 
lo-party  rate  is  the  entertainment,  amusement,  and  instruction  of  the 
public,  as  well  as  the  pecuniary  profit  of  those  giving  them ;  and  it 
frequently  occurs  that,  when  the  parties  or  organizations  mentioned  in 
the  said  schedules  travel  one  way  over  the  line  of  the  petitioner,  they 
return  again  by  the  same  line,  thus  giving  it  double  patronage,  and 
this  fact  is  contemplated  by  the  petitioner  in  making  the  party  rate, 
and  the  additional  patronage  thus  derived  enters  into  the  said  rate  as  a 
consideration  therefor.  The  giving  of  such  entertainments  and  exhibi- 
tions cause  the  general  public  to  travel  over  the  railroad  of  petitioner 
to  and  from  such  entertainments  and  exhibitions,  and  thereby  increase 
the  business  of  the  petitioner,  and  this  fact  is  also  a  material  considera- 
tion for  the  granting  of  such  rates  to  the  organizations  giving  such 
entertainments  and  exhibitions,  while  the  transportation  of  parties  of 
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soldiers  for  the  government  does  not  tend  to  induce  the  general  public 
to  travel  over  the  lines  of  the  petitioner.  In  the  great  majority  of 
instances  the  financial  returns  from  the  business  of  theatrical  com- 
panies, operatic  and  concert  companies,  glee  clubs,  baseball,  polo,  and 
football  teams,  and  other  parties  of  like  character,  regularly  organized 
for  the  purpose  of  giving  exhibitions,  are  not  remunerative  enough  to 
enable  them  to  pay  regular  individual  ticket  rates  and  make  any  profits 
on  conducting  their  business,  or  permit  the  keeping  up  of  their  organ- 
izations, and,  if  reduced  rates  were  not  given,  the  great  number  of  such 
organizations  would  either  have  to  abandon  or  greatly  restrict  the  giv- 
ing of  their  entertainments,  and  the  public  would  lose  the  advantage 
connected  with  and  growing  out  of  the  same,  and  the  petitioner  lose 
the  greater  part  of  the  revenue  which  it  derives  from  such  business, 
and  also  that  which  it  derives  from  the  business  of  transporting  the 
general  public  who  are  induced  to  travel  on  the  railroad  for  the  pur- 
pose of  attending  such  exhibitions,  while,  on  the  other  hand,  in  the 
case  of  the  transportation  of  soldiers,  the  charging  of  regular  in- 
dividual rates  does  not  tend  to  prevent  the  movement  by  the  govern- 
ment of  such  troops.  .'The  government  of  the  United  States,  in  the 
transportation  of  its  soldiers,  does  not  financially,  or  in  any  other 
manner,  come  in  competition  of  any  kind  with  any  of  the  parties  who 
are  given  the  party  rates  provided  for  in  the  schedules  hereinabove 
described.  The  government  contends  that,  under  a  proper  construc- 
tion of  the  party  schedule  rate  set  forth  in  the  seventh  paragraph 
of  the  petition,  it  is  entitled,  in  the  transportation  of  soldiers  in  parties 
of  lo  or  more,  to  the  benefit  of  the  lo-party  rate,  and  also  that,  if  it  is 
not  so  entitled  by  the  construction  of  the  terms  of  said  schedule,  then 
it  is  unjustly  discriminated  against,  within  the  meaning  of  the  second 
section  of  the  act  to  regulate  commerce,  known  as  the  "Interstate  Com- 
merce Act,"  and  subjected  to  an  undue  prejudice  or  disadvantage, 
within  the  meaning  of  the  third  section.  It  also  contends  that  the 
granting  of  the  party  rate  under  the  schedule  set  forth  in  the  fifteenth 
paragraph,  described  therein,  and  the  denial  of  such  rates  to  the  gov- 
ernment likewise  amounts  to  unjust  discrimination  against  it,  within 
the  meaning  of  the  second  section  of  said  act,  and  subjects  it  to  an 
undue  prejudice  or  disadvantage,  within  the  meaning:  of  the  third  sec- 
tion. It  has  tendered  payment  for  all  of  the  services  performed  by 
the  petitioner  on  the  basis  of  the  lo-party  rate,  which  tender  has  been 
refused  by  the  petitioner  on  the  ground  that  it  was  entitled  to  pay- 
ment on  the  basis  of  the  individual  rate. 

The  conclusions  of  law  formed  by  the  court  upon  these  facts  were: 

"(1)  That  a  proper  construction  of  the  party-rate  schedule  set  forth  in  the 
seventh  paragraph  of  the  petition  does  not  entitle  the  government  to  the  benefit 
of  the  ten-party  rate  described  in  said  schedule;  (2)  that  the  denial  of  the 
party  rate  made  by  said  schedule  does  not  amount  to  a  violation  of  either 
section  2  or  3  of  the  interstate  commerce  act  [U.  S.  Comp.  St  1901,  p.  3155] ; 
and  (3)  that  the  denial  of  the  party  rate  under  schedule  set  forth  in  the  fif- 
te€»nth  paragraph  of  the  petition  does  not  amount  to  a  violation  of  either  of 
said  sections  of  said  act    Judgment  will  therefore  be  entered  for  $113.45." 

From  the  facts  stipulated  by  the  parties  and  found  by  the  court, 
it  is  difficult  to  see  how  the  conclusions  of  law  could  have  been  other- 
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Wise.  It  seems  clear  that  the  agreed  facts  bring  the  case  within  the 
adjudications  already  made  by  the  federal  courts  upon  this  subject, 
and  that  these  adjudications  are  against  the  claim  here  made  by  the 
government's  attorney.  It  is  agreed  that  the  government,  in  the  trans- 
portation of  soldiers,  does  not  in  any  way  come  in  competition  of  any 
kind  with  any  of  the  parties  who  are  given  the  party  rates.  If  so, 
how  can  it  contend  that  it  is  entitled  to  the  party  rates  provided  for  in 
the  different  schedules,  or  that  there  is  any  unjust  discrimination 
against  the  United  States?  It  is  clear  that  the  government  does  not 
fall  within  any  of  the  designations  of  persons  or  parties  named  in  the 
schedules.  There  is  no  analogy  or  likeness  between  the  business  of 
the  government  in  the  transportation  of  its  soldiers  and  the  various 
classes  of  persons  described  in  the  company's  schedules.  Under  no 
possible  construction  of  the  language  can  it  be  claimed  that  the  United 
States  comes  within  the  party  rule.  The  government's  business  is  not 
like  that  of  a  theatrical,  operatic,  or  concert  company,  or  a  hunting  or 
fishing  party,  and  it  bears  just  as  little  likeness  to  any  of  the  other 
parties  named,  as  glee  clubs,  brass  bands,  boat,  baseball,  polo,  or  foot- 
ball teams ;  nor  is  it,  in  the  language  of  the  schedules,  a  party  of  Kke 
character  to  any  of  these,  regularly  organized  for  the  purpose  of  giving 
exhibitions  and  traveling  together.  The  claim  that,  if  the  first  conten- 
tion is  not  good,  then  that  it  is  unjustly  discriminated  against,  within 
the  meaning  of  the  second  section  of  the  act  to  regulate  commerce, 
and  subjected  to  an  undue  prejudice  or  disadvantage,  under  the  third 
section,  is  equally  untenable.  In  short,  the  stipulation  of  facts  is  both 
argument  and  authority  against  the  government's  contention.  It  is 
not  engaged  in  the  same  business  as  any  of  those  classes  that  are  given 
special  rates,  is  not  in  competition  with  them,  and  is  not,  therefore, 
injured  or  discriminated  against.  As  was  said  by  the  Supreme  Court 
in  Interstate  Commerce  Commission  v.  B.  &  O.  Railroad,  145  U.  S. 
263,  12  Sup.  Ct  844,  36  L.  Ed.  699: 

**It  does  not  operate  to  the  prejudice  of  the  single  passenger,  who  cannot 
be  said  to  be  injured  by  the  fact  that  another  is  able.  In  a  particular  instance, 
to  travel  at  a  less  rate  than  he.  If  it  operates  injuriously  to  any  one,  it  is  to 
the  railroad,  which  has  not  adopted  corresponding  rates;  but,  as  before  ob- 
served, it  was  not  the  design  of  the  act  to  stifle  competition,  nor  is  there  any 
legal  injustice  In  one  person  procuring  a  particular  service  cheaper  than  an- 
other. ♦  ♦  ♦  If  these  tickets  were  withdrawn,  the  defendant  road  would 
lose  a  large  amount  of  travel,  and  the  single-trip  passenger  would  gain  abso- 
lutely nothing." 

The  interstate  commerce  act  is  not  aimed  at  putting  down  just  dis- 
crimination in  the  transportation  of  persons  or  property.  This  has  al- 
ways been  held  legal  in  this  country  and  in  England,  and  is,  indeed, 
in  great  measure,  the  life  and  soul  of  the  business,  both  to  the  railroad 
companies  and  the  public.  By  its  means  new  industries  are  built  up, 
and  old  ones  sustained,  to  the  advantage  alike  of  the  public  and  the 
transportation  companies.  Nobody  is  injured  by  it,  but,  on  the  con- 
trary, everybody  is  benefited,  because  the  public  in  this  way  is  best 
served.  It  is  only  unfair  and  unjust  discrimination  that  the  statute, 
as  well  as  the  common  law,  is  aimed  at.  If  two  persons  or  corpora- 
tions are  engaged  in  the  same  business,  and  their  situation  is  substan- 
tially alike,  any  discrimination  in  rates  would  be  prohibited  as  in- 
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vidious  and  unjust.  It  has  always  been  heM  lawful  at  common  law, 
and  is  so  under  the  statute,  to  allow  ministers  of  the  gospel  to  travel  on 
half-fare  tickets.  They  do  not  come  in  competition  with  business 
men,  and  no  injustice  is  done  to  anybody.  But  if  a  transportation  com- 
pany should  charge  the  ministers  of  one  denomination  full  fare,  and 
those  of  another  half  fare,  this  would  be  illegal,  as  involving  an  un- 
just discrimination,  both  at  common  law  and  under  the  statute.  Nor 
does  the  provision  in  the  schedule  that  the  rates  prescribed  shall  not 
cover  or  apply  to  parties  organized  for  the  purpose  of  securing  the 
party  rate  alter  the  construction  properly  to  be  placed  upon  the  sched- 
ule. Int.  Com.  Com.  v.  B.  &  O.  R.  Co.  (C.  C.)  43  Fed.  37;  Id.,  145 
U.  S.  278,  12  Sup.  Ct.  844,  36  L.  Ed.  699.  The  entire  language  of 
the  schedule  must  be  looked  to,  to  give  the  proper  construction.  The 
traffic  provided  for  in  the  company's  schedules  has  no  analogy  or  re- 
semblance to  that  carried  on  by  the  government.  It  is  not  a  like 
service,  nor  "under  substantially  similar  circumstances  and  conditions." 
The  finding  of  facts  by  the  court  below,  following  the  stipulation  of 
the  parties,  shows  conclusively  that  the  circumstances  and  conditions, 
instead  of  being  substantially  alike,  are  wholly  different,  and  this  find- 
ing is  conclusive.  Detroit,  G.  H.  &  M.  Ry.  Co.  v.  Int  Com.  Com., 
74  Fed.  803,  21  C.  C.  A.  103.  Indeed,  the  finding  of  facts  throughout 
this  case  indicates  quite  clearly  what  the  conclusions  of  law  should  be. 
The  difference  in  circumstances  and  condition  is  almost  too  obvious  to 
have  need  of  pointing  it  out : 

First.  The  tickets  issued  under  the  company's  schedule  for  party 
rates  are  limited  closely  in  time,  while  those  issued  for  the  transporta- 
tion of  soldiers  are  not  so  limited.  This  difference  is  a  material  one, 
as,  when  the  time  is  limited,  the  carrying  company  knows  when  to 
provide  for  the  service,  as  it  cannot  know  in  the  case  of  tickets  un- 
limited in  respect  to  time. 

Second.  By  giving  these  party  rates,  the  public  interest  in  amuse- 
ments of  that  character  is  subserved,  as  well  as  the  interest  of  the  rail- 
way companies,  and  it  would  frequently  happen  that  these  amusement 
companies  could  not  travel'  if  they  were  charged  regular  rates.  One 
purpose  of  transportation  companies  is  to  create  and  build  up  busi- 
ness for  themselves,  and  herein  their  interest  coincides  with  that  of 
the  public,  so  that  they  are  fostered  and  encouraged  in  a  way  that 
injures  no  one,  while  the  railway  companies  are  benefited. 

Third.  It  will  often  happen  that,  when  such  parties  travel  one  way 
over  a  line  of  road,  their  occasion  will  lead  them  to  travel  back  the 
same  way,  so  that  the  patronage  of  the  road  is  doubled,  and  generally 
what  is  a  benefit  to  the  railroad  companies  by  way  of  increase  of  busi- 
ness is  a  benefit,  also,  to  the  pubHc  upon  which  they  rely  for  support 

Fourth.  The  giving  of  the  party  rates  stimulates  other  travel,  and 
that  is  one  purpose,  no  doubt,  of  giving  them,  whereas  the  trans- 
portation of  soldiers  can  have  no  such  effect.  The  singing  of  Patti 
or  a  performance  of  a  Thomas  concert  might  bring  1,000  other  people 
to  Chicago,  while  a  football  match  might  bring  10,000  people  over  the 
company's  road,  whereas  the  transportation  of  10  or  20  soldiers  would 
be  unnoticeable  by  the  public,  and  would  advantage  the  road  in  no  way, 
beyond  tlie  receipt  of  the  fare. 
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Fifth.  Another  material  difference  is  that  those  who  travel  by  these 
party  rates  pay  cash  in  advance,  while  the  government  does  not.  On 
the  contrary,  the  service  must  be  first  rendered,  and  claims  for  the 
same  filed  at  Washington,  and  undergo  examination,  and  be  audited  by 
the  War  and  Treasury  Departments,  and  payment  indefinitely  delayed. 
This  must  always  constitute  a  material  difference,  so  long  as  com- 
modities can  be  sold  cheaper  for  cash  than  on  credit.  It  is  quite  prob- 
able that,  if  the  government  would  pay  cash  for  the  service  performed, 
the  railroad  companies  might  afford  to  make  a  corresponding  deduc- 
tion in  rates. 

Sixth.  The  government,  in  the  transportation  of  soldiers,  does  not 
financially  or  in  any  other  way  come  into  competition  with  any  of 
those  parties  who  are  given  the  party  rates.  Consequently  there  can 
be  no  unjust  discrimination  in  the  case,  and  no  cause  for  complaint 
by  the  government ;  and„  if  the  rates  given  those  parties  should  be 
conceded  to  be  illegal,  that  would  be  no  reason  why  the  government 
should  also  be  allowed  illegal  rates.  But  according  to  all  the  adjudica- 
tions, these  party  rates  are  justifiable,  and  do  not  constitute  unjust 
discrimination.  Elliot  on  Railroads,  2666,  and  cases  above  cited.  In 
the  opinion  of  the  court  the  case  of  Int.  Com.  Com.  v.  B.  &  O.  R.  Co., 
above  cited,  is  directly  against  the  contention  of  the  government's  at- 
torney in  this  case.  In  that  case  Judge  Sage,  in  the  Circuit  Court, 
uses  this  language: 

"Again,  the  testimony  establishes  that  party-rate  tickets  secure  patronage 
that  yields  large  revenues  to  the  respondent,  and  that  the  withdrawal  of  those 
tickets  would  almost  entirely  destroy  that  patronage,  for  it  appears  that  the 
rate 'is  as  high  as  can  be  made  without  putting  it  beyond  the  reach  of  those 
who  are  the  main  purchasers.  Are  all  these  considerations  to  be  left  out  of 
the  account  in  determining  whether  there  has  been  Mike  and  contemporaneous 
service'  'under  substantially  similar  circumstances  and  conditions?*  Does  it 
depend  solely  upon  whether  party-rate  passengers  and  those  holding  single 
tickets  occupy  the  same  cars,  have  the  same  accommod[ations,  and  are  traveling 
from  the  same  point  to  the  same  destination?  Is  that  the  full  meaning  of 
'similar  circumstances  and  conditions?'  The  answer,  which  the  question  Itself 
seems  to  suggest,  is  that  the  phrase  has  a  much  larger  and  more  comprehen- 
sive meaning,  else  Congress  could  not  consistently  have  recognized  mileage  or 
excursion  or  commutation  tickets,  for  all  these  trespass  upon  the  narrow 
groimd  on  which  the  contrary  view  rests.  To  give  the  act  its  proper  interpre- 
tation, the  phrase  must  be  held  to  include  circumstances  and  conditions  affect- 
ing the  business  interests  of  the  carrier  and  of  its  patrons,  or,  in  other  words, 
circumstances  and  conditions  of  a  commercial  character,  which,  while  they 
should  not  exclude  or  override  the  consideration  of  what  is  Just  and  reasonably 
advantageous  to  those  not  so  situated  as  to  be  able  to  avail  themselves  of  re- 
ductions offered  to  the  general  public,  should  be  so  recognized  as  not  to  be 
prejudicial  or  unjust  to  any,  and  yet,  upon  the  whole,  to  promote  the  interest 
of  all  concerned  in  the  beneficial  operation  of  the  act  Aside  from  the  con- 
sideration that  these  tickets  are,  in  principle,  in  no  wise  different  from  mileage, 
excursion,  and  commutation  tickets,  which  Is  decisive,  the  fact  that  they  are 
on  sale  to  all,  without  discrimination,  and  without  advancing  rates  for  single 
tickets,  and  the  considerations  above  mentioned  In  favor  of  those  who  are  upon 
the  road  continually,  and  whose  business  is  upheld  by  bringing  the  cost  of  nec- 
essary travel  within  their  reach,  and  those  in  favor  of  the  carrier,  including 
many  not  mentioned  above,  are  ample  for  the  vindication  of  the  respondent 
against  the  charge  that  it  is  guilty  of  unjust  discrimination  and  undue  or  un- 
reasonable preference,  and  therefore  of  violation  of  the  provisions  of  the  second 
and  third  sections  of  the  act" 


Digitized  by  VjOOQIC 


472  02  C.  C.  A.  BBP0BT8. 

And  Judge  Jackson  uses  the  following  language: 

''When  thus  considered.  It  Is  perfectly  manifest  that  Gongren  did  not  intend 
to  Impose  upon  common  carriers  subject  to  the  provisions  of  the  act  any  rule 
or  duty  of  absolute  equality  of  rates  in  their  charges  for  transportation  serv- 
ices. Subject  to  the  requirement  of  section  1.  tliat  all  charges  made  for  any 
service  rendered  in  the  transportation  of  passengers  or  property  shall  be  rea- 
sonable and  Just,  the  language  of  section  2  clearly  recognizes  and  implies  that 
there  may  be  discriminations  which  are  not  unjust  and  not  prohibited." 

And  in  affirming  this  decision  the  Supreme  Court  says : 

"But  whether  these  party-rate  tickets  are  commutation  tickets  proper,  as 
known  to  railway  officials,  or  not,  they  are  obviously  within  the  commuting^ 
principle.  As  stated  in  the  opinion  of  Judge  Sage  in  the  court  below :  Tbe 
difference  between  commutation  and  party-rate  tickets  is  that  conmiutatioD 
tickets  are  issued  to  induce  people  to  travel  more  frequently,  and  party-rate 
tickets  are  issued  to  induce  more  people  to  travel.  There  is,  however,  no  dif- 
ference in  principle  between  them,  the  object  in  both  cases  being  to  increase 
travel  without  unjust  discrimination,  and  to  secure  patronage  that  would  not 
otherwise  be  secured.' " 

And  that  court,  after  examination  of  the  decisions,  simis  up  the  mat- 
ter as  follows : 

**In  short,  the  substance  of  all  these  decisions  is  that  railway  companies  are 
only  bound  to  give  the  same  terms  to  all  persons  alike  under  the  same  con- 
ditions and  circumstances,  and  that  any  fact  which  produces  an  inequality  of 
condition  and  a  change  of  circumstances  Justifies  an  inequaUty  of  chajrge." 

And  again,  in  C,  N.  O.  &  T.  P.  Ry.  v.  Int.  Com.  Com.,  162  U.  S. 
184,  16  Sup.  Ct.  700,  40  L.  Ed.  935,  the  court  affirms  the  same  doctrine 
in  the  following  language : 

''Subject  to  the  two  leading  prohibitions  that  their  charges  shall  not  be  un- 
just or  unreasonable,  and  that  they  shall  not  unjustly  discriminate,  so  as  to 
give  undue  preference  or  disadvantage  to  persons  or  traffic  similarly  circum- 
stanced, the  act  to  regulate  commerce  leaves  common  carriers  as  they  were 
at  the  common  law — free  to  make  special  contracts,'  looking  to  the  increase  of 
their  business,  to  classify  their  traffic,  to  adjust  and  apportion  their  rates  so  as 
to  meet  the  necessities  of  commerce,  and  generally  to  manage  their  Important 
interests  upon  the  same  principles  which  are  regarded  as  sound  and  adopted, 
in  other  trades  and  pursuits." 

In  Elliott  on  Railroads,  p.  2666,  the  same  doctrine  is  laid  down  as 

follows : 

**Xeither  at  common  law,  nor  under  the  federal  statute,  does  the  mere  fact 
txiat  there  is  a  diffei:euee  in  rates  necessarily  constitute  an  unjust  discrimina- 
tion, since  there  is  no  such  discrimination  in  cases  where  the  conditions  and 
circumstances  are  essentially  different.  It  is  the  English  rule  that,  in  passing 
upon  the  question  of  undue  or  unreasonable  preferences,  various  facts  and  cir- 
cumstances must  be  considered,  and  that  an  undue  preference,  within  the 
meaning  of  the  statute,  is  not  shown  by  mere  evidence  of  a  difference  in 
charges.  The  federal  courts  have  substantially  adopted  the  rule  declared  by 
the  English  courts." 

These  authorities  seem  quite  conclusive  of  the  law  applicable  to  the 
case  at  bar. 

Judgement  affirmed. 
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£127  F«d.  793.) 

UNITED  STATES  v.  BROWN,  DURRELL  &  CO.* 

(Circuit  Court  of  Appeals,. First  Circuit    NoTember  19.  1903.) 

No.  486. 

1.  Customs  Ditties — Boabd  of  Genebal  Apfbaisebs — Jubisdiction. 

The  Board  of  General  Appraisers,  under  the  authority  given  in  Bectlon 
14,  Customs  Administrative  Act  June  10,  1890,  c.  407,  26  Stat  137  [U.  S. 
Comp.  St.  1901,  p.  1933],  to  "examine  and  decide  the  case"  submitted  to  it 
by  a  collector  of  customs,  is  required  first  of  all  to  determine  its  Juris- 
diction, including  the  validity  of  the  protest 

2.  Same — Appeal* — General  Assignments  or  Ebbob. 

On  an  appeal  from  a  decision  of  the  Board  of  General  Appraisers,  a 
statement  of  21  errors  was  made,  19  of  them  relating  to  the  merits, 
while  the  last  2  were  general,  alleging  only  that  the  "board  erred  as  a 
matter  of  law."  Held,  that  these  2  assignments  should  be  construed 
with  reference  to  the  preceding  19,  and  not  as  raising  the  question  of  the 
validity  of  the  protest  on  which  the  proceedings  before  the  board  were 
based ;  held,  also,  that  statements  so  general  in  form  are  not  in  compliance 
with  the  requirements  for  appeals  under  section  15,  Customs  Administra- 
tive Act  June  10,  1890,  c.  407,  26  Stat  138  [U.  H  Comp.  St  1901,  p.  1933], 
wherein  "a  concise  statement  of  the  errors  of  law  and  fact  complained  of 
is  prescribed. 

3.  Same — Waives — Jubisdiction. 

On  appeal  by  the  United  States  from  a  decision  of  the  Board  of  General 
Appraisers,  which  reversed  the  assessment  of  duty  by  a  collector  of  cus- 
toms, where  np  statement  of  error  was  made  by  the  appellant  in  regard 
to  the  sufficiency  of  the  protest  on  which  the  proceedings  before  said  board 
were  based,  held^  that  this  fact  constituted  a  waiver  by  the  United  States 
of  an  alleged  defect  in  the  protest. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

For  former  opinion,  affirming  a  decision  of  the  Board  of  General  Ap- 
praisers, which  reversed  the  assessment  of  duty  by  the  collector  of  cus- 
toms at  the  port  of  Boston,  see  121  Fed.  605. 

Henry  P.  Moulton,  U.  S.  Atty.,  and  William  H.  Garland,  Asst  U.  S. 
Atty. 

W.  Wickham  Smith,  for  appellees. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  BROWN,  Dis- 
trict  Judge.     . 

PUTNAM,  Circuit  Judge.  This  appeal  relates  to  an  importation 
made  at  the  port  of  Boston  in  1891,  consisting  of  several  cases  of  hem- 
stitched handkerchiefs,  each  with  an  embroidered  initial.  The  col- 
lector classified  them  for  duty  as  "embroidered  and  hemstitched  hand- 
kerchiefs." The  importers  protested,  and,  in  their  first  protest,  speci- 
fied certain  cases.  Subsequently  they  made  an  additional  protest,  spe- 
cifying those  now  involved.  That  was  filed  on  January  18,  1894,  and 
the  importers  claimed  it  was  in  season,  on  the  ground  that  there  was  a 
reliquidation  on  January  16,  1894.  The  printed  volume  submitted  to 
us  contains  what  is  entitled  "Findings  of  Fact  and  Opinion  of  the 

•  Rehearing  denied  January  7,  1JXI4. 
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Court,**  meaning  thereby  the  Circuit  Court;  but,  so  far  from  being 
certified  as  a  part  of  the  record,  this  paper  is  merely  certified  as  an  opin- 
ion. However,  the  parties  have  treated  it  as  a  part  of  the  record. 
This  states  that  the  judge  found  "as  a  matter  of  fact'*  that  the  cases  now 
in  question  "were  a  subject  of  reconsideration  by  the  collector  under  the 
reliquidation  proceedings."  .  It  also  states  that  the  "importers  filed  a 
protest  within  ten  days  after  the  liquidation."  We  may  say,  in  passing, 
that  the  United  States  maintain  that  this  finding,  although  stated  by 
the  court  as  one  of  fact,  was  in  truth  a  finding  of  law.  In  support  of 
this  proposition  the  United  States  rely  on  an  agreed  statement  of  facts 
which  states  that  on  January  i6,  1894,  duties  were  reliquidated  with 
reference  to  other  cases  in  the  same  invoice,  but  that  no  change  was 
then  made  in  the  assessment  of  duty  on  those  now  in  issue. 

The  protest  was  duly  forwarded  by  the  collector  to  the  Board  of 
General  Appraisers  with  the  other  essential  papers,  his  letter  communi- 
cating them  dosing  with  a  statement  that  the  protest  had  not  been  filed 
within  the  time  required  by  law.  The  decision  of  this  board,  as  found 
in  the  record,  sustains  the  importers  as  to  the  classification,  but  makes 
no  reference  to  any  question  as  to  the  time  of  protest.  Its  decision 
bears  date  on  March  10,  1896.  It  refers  to  United  States  v.  Harden, 
68  Fed.  182,  15  C.  C.  A.  358,  decided  by  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  on  May  28,  1895,  which  was  after  the  protest 
was  filed  and  before  the  decision  was  made.  United  States  v.  Harden 
held  the  classification  in  question  favorably  to  the  importers.  This  case 
was  followed  by  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  on 
November  3,  1897,  i^  United  States  v.  Jonas,  83  Fed.  167,  27  C.  C.  A. 
500.  Notwithstanding  United  States  v.  Harden,  the  United  States,  on 
April  2,  1896,  applied  in  the  present  case  to  the  Circuit  Court  for  a 
review  of  the  decision  of  the  Board  of  Appraisers,  resting  the  applica- 
tion, as  we  shall  see,  entirely  on  the  merits,  that  is,  entirely  on  the 
question  of  classification.  Subsequent  to  this  application  came  United 
States  v.  Jonas,  and,  apparently  thereafter,  the  United  States  concluded 
to  abandon  their  position  as  to  the  classification  of  the  imported  mer- 
chandise, and  to  rest  in  the  Circuit  Court  wholly  on  the  ground  that  the 
protest  now  before  us  was  not  seasonable.  The  Circuit  Court  decided 
this  point  against  the  United  States,  whereupon  this  appeal  was  taken, 
no  errors  being  assigned  except  with  reference  thereto. 

These  proceedings  are  in  accordance  with  sections  14  and  15  of  the 
act  ordinarily  called  the  "Administrative  Act,"  approved  on  June  10, 
1890,  26  Stat.  131,  137,  138,  c.  407  [U.  S.  Comp.  St.  1901,  p.  1933]. 
Section  14  provides  "that  the  decision  of  the  collector  as  to  the  rate  and 
amount  of  duties  chargeable  upon  imported  merchandise"  shall  be  final 
**unless  the  owner,"  etc.,  shall,  "within  ten  days,"  "give  notice  in  writing 
to  the  collector,"  that  notice  being  what  is  ordinarily  spoken  of  as  a 
"protest."  The  section  then  provides  for  transmitting  to  the  Board  of 
General  Appraisers  the  invoice,  "and  all  the  papers  and  exhibits  connect- 
ed therewith,"  "which  board  shall  examine  and  decide  the  case  thus 
submitted."  Section  15  provides  that  "if  the  owner,"  etc.,  "or  the  col- 
lector, or  the  Secretary  of  the  Treasury,  shall  be  dissatisfied  with  the 
decision  of  the  Board  of  General  Appraisers"  as  to  the  construc- 
tion of  the  law,  and  the  facts  respecting  the  classification  of  the  mer- 
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chandise  and  the  rate  of  duty  imposed  thereon  under  such  classification, 
they,  or  either  of  them,  may  apply  to  the  Circuit  Court  for  a  review  of 
the  questions  of  law  and  fact  involved  in  such  decision.  The  section 
continues:  "Such  application  shall  be  made  by' filing  in  the  office  of 
the  clerk  of  said  Circuit  Court  a  concise  statement  of  the  errors  of  law 
and  fact  complained  of."  It  then  goes  on  to  give  further  directions  as 
to  procedure,  and  provides  that  the  Circuit  Court  shall  "proceed  to  hear 
and  determine  the  questions  of  law  and  fact  involved  in  such  decision 
respecting  the  classification  of  such  merchandise,  and  the  rate  of  duty 
imposed  thereon  under  such  classification." 

Referring  to  the  portions  of  section  15  which  require  that  the  applica- 
tion to  the  Circuit  Court  shall  include  a  concise  statement  of  the  errors 
of  law  and  fact  complained  of,  the  United  States  assigned  21  alleged 
errors.  Nineteen  of  these  contained  specific  statements ;  but  they  relat- 
ed to  the  question  of  classification,  and  they  made  no  reference  to  the 
matter  of  the  time  of  protest.  Alleged  errors  20  and  21  were  as  fol- 
lows: 

"(20)  That  said  board  erred  as  a  matter  of  law  in  reyersing  the  decision  of 
the  collector. 

*'(21)  That  the  said  board  erred  as  a  matter  of  law  in  not  sustaining  the  de- 
cision of  the  collector." 

Therefore  the  application  of  the  United  States  to  the  Circuit  Court 
did  not  raise  the  only  question  now  submitted  to  us,  unless  it  was  under 
paragraphs  20  and  21.  Aside  from  the  ordinary  rules  with  reference 
to  assignments  of  error,  which  we  will  state,  a  fair  construction  of  such 
general  language,  accompanied  with  the  previous  19  assignments,  would 
apply  the  maxim  noscitur  a  sociis,  and  .thus  limit  them  by  those  which 
precede;  but  it  is  plain  that  paragraphs  20  and  21  fail  to  comply  with 
the  statute,  and  are  void.  The  rules  applicable  in  this  respect  to  section 
15  of  the  act  of  June  10,  1890,  are  necessarily  the  same  in  substance 
as  those  applicable  to  assignments  of  error  when  proceedings  are  taken 
in  an  appellate  federal  tribunal  to  reverse  a  judgment  of  a  court  below. 
*It  is  true  there  may  possibly  be  instances  where,  on  account  of  the  judg- 
ment of  the  court  below  being  peremptorily  in  favor  of  the  defendant, 
without  reciting  in  the  record  any  reasons  therefor,  it  becomes  imprac- 
ticable for  the  plaintiff  to  assign  specific  grounds  of  error;  but  except 
in  such  extreme  cases,  with  which  that  at  bar  clearly  does  not  group,  a 
general  assignment,  like  paragraphs  20  and  21,  is  always  condemned. 
There  are  also  exceptions  when  the  record  itself  discloses  a  "plain 
error,"  the  disregarding  of  which  would  do  substantial  injustice.  This 
case,  however,  is  not  of  that  class.  As  well  said  by  the  learned  judge 
who  heard  it  in  the  Circuit  Court,  it  is  now  conceded  that  the  mer- 
chandise in  question  was  subjected  by  the  collector  to  an  unlawful  rate 
of  duty;  and,  as  the  learned  judge  further  said,  the  United  States  hold 
money  which  the  statute  does  not  authorize.  The  case  is  rested  by  the 
United  States  on  a  purely  technical  point,  which  was  an  afterthought ; 
so  that  they  must  be  judged  by  the  same  rule  with  which  they  ask  us 
to  judge,  and  stand  to  the  letter  of  the  law. 

On  the  part  of  the  United  States  there  has  been  a  complete  waiver 
of  the  question  now  in  issue,  so  far  as  there  can  be  a  waiver  in  legal 
proceedings ;  yet  the  importers  have  not,  from  what  we  can  draw  from 
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the  record,  yielded  the  proposition  which  they  now  make.  They  always 
maintained  that  the  protest  was  seasonable,  and  there  is  nothing  in  the 
record  to  show  that  they  ever  waived  in  the  Circuit  Court  the  point 
that  no  question  as  to  the  protest  could  be  taken  under  any  of  the  para- 
graphs I  to  21  of  the  appeal  to  that  court.  There  is  no  contention  on 
the  part  of  the  United  States  that  they  ever  yielded  it.  On  the  other 
hand,  the  United  States  rest  their  case  in  this  respect  entirely  on  the 
claim  that  the  lack  of  a  proper  protest  goes  to  a  question  of  jurisdiction, 
of  which  a  court  must  take  notice  of  its  own  motion. 

It  is  not  necessary  to  go  into  the  decisions  of  the  Supreme  Court  and 
of  the  various  Circuit  Courts  of  Appeals  with  reference  to  the  require- 
ments concerning  assig^nments  of  error.  They  have  been  uniform  to 
the  effect  that,  except  in  the  extreme  cases  which  we  have  spoken  of, 
a  general  statement  like  paragraphs  20  and  21  is  entirely  insufficient. 
Indeed,  on  this  topic  we  may  say  that  the  conclusion  that  these  para- 
graphs are  not  sufficient  follows  inevitably,  because  to  accept  them 
otherwise  would  be  to  direct  the  striking  from  section  15  of  the  require- 
ment of  any  statement  of  the  errors  of  law  and  fact  complained  of, 
concise  or  otherwise.  If  this  portion  of  section  15  requires  nothing  ex- 
cept what  is  found  in  paragraphs  20  and  21,  it  indeed  requires  nothing. 

Looking,  therefore,  at  the  facts  that  there  is  nothing  to  indicate  that 
the  United  States  made  any  claim  before  the  Board  of  General  Apprais- 
ers as  to  the  topic  which  they  now  urge  on  us,  that  the  Board  of  General 
Appraisers  sustained  the  position  of  the  importers  on  the  merits  of  the 
case,  that  the  United  States  appealed  from  that  decision  to  the  Circuit 
Court,  with  no  statement  of  errors  except  relating  to  the  merits,  we 
would  be  justified  in  concluding  that  all  questions  as  to  the  time  of  pro- 
test were  intentionally  waived.  However  this  may  be,  no  such  question 
was  properly  brought  before  the  Circuit  Court. 

But,  as  we  have  already  said,  the  United  States  claim  that,  inasmuch 
as  the  protest  was  not  seasonably  filed,  the  Board  of  General  Apprais- 
ers had  no  jurisdiction  over  the  subject-matter  of  classification;  and 
that,  as  the  basis  of  the  appeal  to  the  Circuit  Court  was  the  proceeding 
before  the  board,  it  follows  that,  the  board  having  no  jurisdiction,  the 
Circuit  Court  had  none,  and  that  we  are  bound  to  take  notice  thereof. 
Exactly  what  judgment  we  should  enter  if  we  agreed  with  the  United 
States  in  this  line  of  conclusions  has  not  been  made  clear  to  us. 

There  are  undoubtedly  classes  of  cases  where  the  entire  subject- 
matter  is  so  clearly  without  the  range  of  the  jurisdiction  of  the  Board 
of  General  Appraisers  that  their  proceedings  with  reference  thereto 
would  be  of  no  effect.  With  the  rest  is  In  re  Fassett,  142  U.  S.  479,  12 
Sup.  Ct.  29s,  35  L.  Ed.  1087,  where  was  involved  the  question  whether 
a  yacht  is  an  imported  article ;  and  De  Lima  v.  Bidwell,  182  U.  S.  i, 
175,  21  Sup.  Ct.  743,  45  L.  Ed.  1041,  where  it  was  held  that  whether 
goods  brought  from  Porto  Rico  to  the  United  States  are  imports  is  a 
fundamental  question,  not  within  the  scope  of  their  authority.  A  case 
coming  closer  is  United  States  v.  Klingenberg,  153  U.  S.  93,  104,  14 
Sup.  Ct.  790,  38  L.  Ed.  647,  in  regard  to  the  revision  of  a  collector's 
action  in  estimating  the  value  of  a  foreign  coin  under  the  particular 
circumstances  of  the  case ;  but  even  there  the  Supreme  Court  reversed 
the  judgment  of  the  Circuit  Court  declining  to  take  jurisdiction,  hold- 
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ing  that  in  any  event  it  was  proper  for  that  court,  in  one  view,  to  ad- 
judge that  the  Board  of  Appraisers  had  no  jurisdiction,  and  therefore 
to  reverse  the  Board,  and,  in  the  other  view,  to  review  its  decision. 

Coming,  however,  directly  to  the  present  case  and  the  provisions  of 
section  14  of  the  act  of  June  lo,  1890,  we  would  observe,  in  the  first 
place,  that  the  Supreme  Court  has  taken,  on  the  whole,  a  liberal  view 
as  to  the  jurisdiction  of  the  Board  of  General  Appraisers,  in  that,  in 
Lawder  v.  Stone,  187  U.  S.  281,  23  Sup.  Ct.  79,  47  L.  Ed.  178,  it  re- 
viewed and  sustained  its  decision  with  reference  to  portions  of  a  cargo 
of  fruit  which  decayed  on  the  voyage  and  became  utterly  worthless. 
This  was  not  Kterally  a  question  of  "rate  and  amount  of  duties."  So 
United  States  v.  Passavant,  169  U.  S.  16,  18  Sup.  Ct.  219,  42  L.  Ed. 
644,  took  a  like  liberal  view  of  the  sections  of  the  statute  here  in  ques- 
tion. While  section  14  limits  the  questions  to  be  ultimately  deter- 
mined to  the  "rate  and  amount  of  duties,"  yet  it  directs  the  Board  of 
General  Appraisers  to  "examine  and  decide  the  case"  submitted  in  the 
papers  communicated  to  it  by  the  collector.  This  literally  gives  the 
board  jurisdiction  over  "the  case."  "The  case"  in  practice,  and  neces- 
sarily, includes  the  protest,  which  must  be,  and  always  is,  forwarded  to 
the  board  by  the  collector.  The  words  "the  case,"  tlierefore,  literally 
require  the  board,  first  of  all,  to  determine  its  own  jurisdiction,  so  far, 
at  least,  as  to  ascertain  whether  there  is  a  protest,  or  whether  the  pro- 
test is  apparently  valid.  This,  of  course,  involves  the  questicMi  whether 
it  was  made  in  time,  because,  if  not  made  in  time,  it  is  not  a  protest.  So 
far  as  this  is  concerned,  the  jurisdiction  of  the  courts  on  appeal  is  coex- 
tensive with  that  of  the  board.  United  States  v.  Klingenberg,  153 
U.  S.  93,  102,  14  Sup.  Ct.  790,  38  L.  Ed.  647. 

Such  seems  to  have  been  the  practice  of  the  courts.  In  Re  Gug- 
genheim Smelting  Co.,  112  Fed.  517,  521,  50  C.  C.  A.  374,  the  Circuit 
Court  of  Appeals,  with  both  tribunals  below,  found  that  the  protest  was 
invalid ;  but,  so  far  from  directing  a  judgment  that  the  Circuit  Court 
and  the  Board  of  General  Appraisers  had  no  jurisdiction,  it  affirmed. 
This  it  could  not  have  done  properly  if  the  Board  of  General  Appraisers 
had  no  jurisdiction  with  reference  to  that  particular  topic.  Likewise, 
United  States  v.  Salambier,  170  U.  S.  621,  18  Sup.  Ct.  771,  42  L.  Ed. 
1 167,  took  jurisdiction  of  a  question  as  to  the  validity  of  a  protest  com- 
ing up  from  the  Board  of  General  Appraisers.  There  the  board  ruled 
directly  on  the  sufficiency  of  the  protest,  and  held  it  to  be  valid.  The 
United  States  appealed  to  the  Circuit  Court,  which  court  affirmed  the 
decision.  Thereupon,  on  an  appeal  being  taken  to  the  Circuit  Court  of 
Appeals,  that  court  certified  the  question  of  the  validity  of  the  protest 
to  the  Supreme  Court,  which  answered  the  certified  question  in  favor 
thereof.  -Thus,  throughout,  the  jurisdiction  of  the  General  Board  of 
Appraisers  to  determine  the  sufficiency  of  the  protest  was  recognized 
and  practically  sustained.  The  same  recognition  was  given  by  the 
Circuit  Court  for  the  Southern  District  of  New  York,  and  by  the  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit,  as  shown  in  Shaw  v. 
United  States,  122  Fed.  443,  58  C.  C.  A.  425.  The  sufficiency  of  the 
protest  was  the  only  question  in  the  case.  The  Board  of  General  Ap- 
praisers held  it  insufficient.  The  Circuit  Court  sustained  the  board; 
but  the  Circuit  Court  of  Appeals  considered  and  adjudicated  the  ques- 
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tion  of  the  validity  of  the  protest,  and  held  it  sufBcient  Thus  it  neces- 
sarily assumed  that  the  board  had  jurisdiction  over  the  question. 

The  condition  would  be  a  very  unfortunate  one  if  the  Board  of  Gen- 
eral Appraisers  had  no  jurisdiction  with  reference  to  questions  as  to 
the  validity  of  protests,  and  the  result  would  be  in  contradiction  to 
the  purpose  of  the  statute  we  are  considering,  which  is  entitled  "An  act 
to  simplify  the  laws,"  etc.  If  it  had  no  jurisdiction,  and  if,  conse- 
quently, no  jurisdiction  vested  in  the  Circuit  Court  over  the  same  topic 
on  an  appeal,  it  would  follow  that,  instead  of  simplifying  the  position, 
the  act  of  June  lo,  1890,  would  very  much  complicate  it  in  some  re- 
spects. Prior  to  this  act,  all  questions  involved,  including  the  validity 
of  the  protest,  were  settled  in  a  single  suit  against  tie  collector,  while 
now  two  suits  would  be  required,  one  an  appeal  from  the  Board  of  Ap- 
praisers as  to  the  rate  of  duty,  and  another  for  the  purpose  of  ascertain- 
ing whether  there  was  a  valid  protest.  It  would  in  that  event,  however, 
be  difficult  to  determine  where  the  latter  question  was  to  be  litigated. 
In  other  words,  the  question  of  the  validity  of  the  protest  is,  of  course, 
vital,  and  it  should  be  litigated  somewhere.  Since  the  act  of  June  10, 
1890,  it  may  be  doubted  whether  there  is  any  place  left  for  litigating  it 
except  before  the  Board  of  General  Appraisers,  and  therefore  it  would 
seem  to  follow  that  the  law  intended  that  jurisdiction  in  reference  there- 
to should  be  taken  as  has  been  taken  in  the  various  cases  which  we  have 
cited.  Every  consideration  looks  to  this  conclusion,  while  there  is  no 
necessity  arising  from  the  construction  of  the  statute,  and  no  reason  of 
convenience  or  of  justice,  which  leads  otherwise. 

Under  the  circumstances  of  the  case,  we  find  that  the  Board  of  Gen- 
eral Appraisers  accepted  the  protest  as  sufficient ;  that  in  the  appeal  of 
the  United  States  to  the  Circuit  Court  this  was  not  questioned ;  that  the 
Board  of  General  Appraisers  had  jurisdiction  over  the  subject-matter 
thereof;  and  that  the  United  States  could  not,  for  the  reasons  stated, 
challenge  the  protest  in  the  Circuit  Court,  and,  consequently,  cannot 
challenge  it  here.  Therefore,  without  finding  it  ntcessary  to  consider 
the  particular  reasons  which  governed  the  action  of  the  Circuit  Court, 
we  agree  with  its  practical  conclusion. 

The  decree  of  the  Circuit  Court  is  affirmed 


(127  Fed.  798.) 

CONRAD  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  9,  190i.) 

No.  1,28a 

L  Conspiracy— Obstruction  of  Mati-s— Tndictmfnt. 

Rev.  St.  f  6440,  as  amended  by  Act  May  17,  1879,  c.  8,  21  Stat  4, 1  Supp. 
Rev.  St.  2(J4  lU.  S.  Comp.  St.  11K)1,  p.  8676],  provides  tliat  if  two  or  more 
persons  conspire  either  to  commit  any  offense  against  the  United  States, 
or  to  defraud  the  United  States,  etc.,  and  one  or  more  do  any  act  to  effect 
the  object  of  the  conspiracy,  all  shall  be  liable  to  a  penalty,  etc.  Section 
3905  [U.  S.  Comp.  St  1901,  p.  2716]  declares  that,  if  any  person  shall 
"knowingly  and  willfully"  obstruct  or  retard  the  passage  of  the  mails, 
he  shall  for  every  such  offense  be  punished,  etc.  Hdd,  that  an  indictment 
for  conspiracy  to  commit  the  offense  described  in  aectlon  3995,  which  failed 
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to  allege  that  defendants  conspired  to  "knowingly  and  winfully"  obstruct 
or  retard  the  passage  of  the  mails,  in  the  manner  set  out,  was  fatally  de- 
fectlTe. 

2.  Baicb— Other  Allegationb— Cxtbing  Defect. 

Where  an  indictment  for  conspiracy  to  knowingly  and  willfully  obstruct 
the  passage  of  the  mails,  in  violation  of  ReT.  St  §  5440,  as  amended  by 
Act  May  17,  1879,  a  8,  21  Stat  4,  1  Supp.  ReT.  St  264  [U.  S.  Comp.  St 
1901,  p.  3676].  and  section  8995  [U.  S.  Comp.  St  1901,  p.  2716],  was  de- 
fective for  failure  to  charge  that  defendants  conspired  to  "knowingly  and 
willfully"  obstruct  the  malls,  the  defect  was  not  cured  by  the  allegation 
that  they  did  **knowlngly,  unlawfully,  and  feloniously  combine,  conspire," 
etc.,  to  obstruct  the  mails,  or  that  the  part  of  the  Indictment  charging  the 
overt  act  alleged  that  such  act  was  ''knowingly  and  willfully"  committed. 

Speer,  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

J.  R,  Beckwith,  Robert  J.  Maloney,  J.  A.  Woodville,  and  M.  R. 
Neuhauser,  for  plaintiffs  in  error. 
W.  W.  Howe,  U.  S.  Atty.,  and  H.  Generes  Dufour,  Asst.  U.  S.  Atty. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  SPEER, 
District  Judge. 

SHELBY,  Circuit  Judge.  The  plaintiffs  in  error  were  convicted  in 
the  Circuit  Court.  They  made  a  motion  in  arrest  of  judgment,  alleging 
that  the  indictment  on  which  they  were  convicted  was  fatally  defective. 
The  indictment  contains  two  counts,  but  the  second  is  exactly  like  the 
first,  except  an  immaterial  difference  in  the  averments  relating  to  the 
overt  .act.  We  shall  find  it  necessary  to  quote  all  of  the  first  count,  as 
we  comment  on  the  different  parts  of  it. 

The  following  is  the  statute  providing  for  the  punishment  of  certain 
conspiracies : 

"If  two  or  more  persons  conspire  either  to  commit  any  offense  against  the 
United  States  or  to  defraud  the  United  States  In  any  manner  or  for  any  pur- 
pose, and  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the  con- 
spiracy, all  the  parties  to  such  conspiracy  shall  be  liable  to  a  penalty  of  not 
more  than  ten  thousand  dollars,  or  to  Imprisonment  for  not  more  than  two 
years,  or  to  both  fine  and  Imprisonment  In  the  discretion  of  the  court"  Rev. 
St  U.  S.  §  5440,  as  amended  by  Act  May  17,  1879,  c  8,  21  Stat  4,  1  Supp.  Rev. 
St  264  [U.  S.  Comp.  St  1901,  p.  3676]. 

It  is  aimed  at  those  who  conspire  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United  States.  The  charge  here  is 
that  the  conspiracy  was  to  commit  a  specific  offense  against  the  United 
States.  It  follows  that  the  indictment  must  charge  that  the  defendants 
conspired,  and  that  it  must  state  what  offense  they  conspired  to  com- 
mit.    Their  conspiring  is  stated  in  these  words : 

That  Nlc  Conrad,  and  16  others  who  are  named,  "on  the  27th  day  of  Septem- 
ber, 1902,  in  the  city  of  New  Orleans,  Eastern  District  of  Louisiana,  New  Or- 
leans Division,  and  within  the  Jurisdiction  of  this  court,  did  knowingly,  un- 
lawfully, and  feloniously  combine,  conspire,  and  confederate  together  and  with 
each  other  to  commit  an  offense  against  the  United  States,  to-wlt" 

The  next  step  is  to  describe  the  offense  they  conspired  to  commit. 
To  constitute  a  good  indictment  it  must  charge  that  the  conspiracy 
was  to  do  some  act  made  a  crime  by  the  laws  of  the  United  States; 
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and  it  must  state  with  reasonable  certainty  the  acts  intended  to  be  car- 
ried out  by  the  conspiracy,  so  that  it  can  be  seen  that  the  object  of  the 
conspiracy  was  a  crime  against  the  United  States.  When  the  criminal- 
ity of  the  conspiracy  consists  in  an  agreement  to  "compass  or  promote 
some  criminal  or  illegal  purpose,  that  purpose  must  be  fully  and  clearly 
stated  in  the  indictment."  Pettibone  v.  United  States,  148  U.  S.  197, 
203,  13  Sup.  Ct.  545,  37  L.  Ed.  419.  So  as  to  bring  the  words  of  the 
indictment  close  to  the  statute  to  which  it  is  supposed  to  refer,  we 
quote  the  statute,  and  follow  it  with  the  words  of  the  indictment : 

"Any  person  who  shall  knowingly  and  willfully  obstruct  or  retard  the  pas- 
sage of  the  mail,  or  any  carriage,  horse,  driver,  or  carrier  carrying  the  same, 
shall  for  every  such  offense,  be  punishable  by  a  fine  of  not  more  than  one  hun- 
dred dollars."    Rev.  St  U.  S.  $  3995  [U.  S.  Comp.  St  1901,  p.  2716]. 

Here  is  the  part  of  the  indictment  describing  the  alleged  purpose  of 
the  conspiracy: 

•*To  obstruct  and  retard  the  passage  of  the  mails  of  the  United  States,  and 
the  cars  and  vehicles  carrying  and  eugaged  in  carrying  the  letter  carriers  and 
their  pouches  containing  said  mail,  to  wit,  to  obstruct  and  retard  the  passage 
of  the  mail  of  the  United  States  to  and  from  the  main  post  office  of  the  United 
States  in  the  city  of  New  Orleans  from  and  to  the  branch  post  offices  or  sub- 
stations of  the  United  States  in  said  city,  and  to  obstruct  and  retard  the  pas- 
sage of  the  cars  and  vehicles  carrying  and  engaged  in  carrying  said  mklls  of 
the  United  States  to  and  from  the  main  post  office  of  the  United  States  in  the 
city  of  New  Orleans,  and  from  and  to  die  branch  post  offices  of  said  substa- 
tions of  the  United  States  in  said  city,  and  carrying  and  engaged  in  carrying 
letter  carriers  and  their  pouches  containing  said  mall  for  delivery  in  said  dty 
of  New  Orleans." 

The  statute,  it  will  be  observed,  is  aimed  at  those  "who  shall  know- 
ingly and  willfully  obstruct  or  retard  the  passage  of  the  mail."  The 
purpose  and  object  of  the  conspiracy,  as  shown  by  the  indictment,  is 
"to  obstruct  and  retard  the  passage  of  the  mails,"  etc.  We  look  in  vain 
for  any  statement  that  the  purpose  of  the  conspiracy  was  to  commit  the 
crime  denounced  by  the  statute — ^to  "knowingly  and  willfully"  retard 
the  passage  of  the  mail.  It  is  no  violation  of  this  statute  to  obstruct 
or  retard  the  passage  of  the  mail  unless  the  act  is  don6  knowingly  and 
willfully.  To  charge  an  offense  under  this  statute,  it  would  certainly 
be  necessary  to  allege  at  least  that  the  defendants  "knowingly  and 
willfully"  did  obstruct,  etc.  When  the  crime  charged  is  a  conspiracy 
to  do  a  criminal  act,  it  must  be  shown  that  the  act  which  was  the  pur- 
pose of  the  conspiracy  is  a  violation  of  law.  Salla  v.  United  States, 
104  Fed.  544,  44  C.  C.  A.  26.  It  is  often  sufficient  for  the  pleader  to 
follow  the  statute,  but  sometimes  that  is  not  sufficient  United  States 
V.  Carll,  105  U.  S.  61 1,  26  L.  Ed.  1 135.  But  we  are  not  concerned  with 
that  question  here,  for  this  indictment  does  not  even  use  the  necessary 
statutory  words  in  describing  the  crime  which  was  the  alleged  pur- 
pose of  the  conspiracy.  This  defect  in  the  indictment  is  dearly  fatal, 
unless  it  can  be  aided  by  other  parts  of  it.  It  is  suggested  that  we 
can  look  to  the  part  stating  that  the  defendants  combined,  etc.  It  is 
true  that  it  is  stated  that  they  "did  knowingly,  unlawfully  and  felon- 
iously combine,  conspire,"  etc.,  to  commit  an  offense  against  the  United 
States.  These  words,  "knowingly,"  etc.,  form  no  possible  part  of  the 
description  of  the  crime  which  is  the  alleged  purpose  of  the  con- 
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spiracy.    The  indictment  is  not  subject  to  a  construction  that  would 
make  these  words  relate  to  the  description  of  the  crime  in  question. 

But  it  has  been  suggested  that  another  part  of  the  indictment  con- 
tains language  that  will  supply  the  defect : 

"And  thereafter,  to  wit,  on  the  29th  day  of  September,  1902,  at  the  Arabella 
Barn,  comer  Magazine  and  Joseph  streets,  in  the  city  of  New  Orleans,  Eastern 
District  of  Louisiana,  New  Orleans  Division,  and  within  the  Jurisdiction  of 
this  court,  the  said  Nic  Conrad  [and  10  others,  naming  them]  did  knowingly, 
unlawfully,  and  feloniously,  and  for  the  purpose  of  effecting  and  with  intent  to 
effect  the  objects  of  said  conspiracy,  obstruct  and  retard  the  passage  and  de- 
livery of  the  mail  of  the  United  States  from  the  main  post  office  of  the  United 
States  in  the  city  of  New  Orleans  to  the  branch  post  office  of  the  United 
States,  situated  corner  Dryades  and  Euterpe  streets,  and  the  branch  post  office 
of  the  United  States,  corner  Carrollton  avenue  and  Maple  street,  and  the 
branch  post  office  of  the  United  States,  comer  Magazine  and  Louisiana  av- 
enue, in  the  city  of  New  Orleans,  by  obstructing,' impeding,  interfering  with, 
and  stopping,  at  the  time  and  place  aforesaid,  a  certain  street  railway  car, 
controlled  and  operated  by  the  New  Orleans  Railways  Company,  which  car  was 
then  and  there  on  its  way  to  the  main  post  office  of  the  United  States  for  the 
purpose  of  receiving  the  mail  of  the  United  States,  and  carrying,  transporting, 
and  delivering  same  to  the  branch  post  office  of  the  United  States,  comer  Dry- 
ades and  Euterpe  streets,  and  the  branch  post  office  of  the  United  States,  cor- 
ner Carrollton  avenue  and  Maple  street,  and  the  branch  post  office  of  the 
United  States,  corner  Magazine  and  Louisiana  avenue,  In  the  city  of  New  Or- 
leans, as  the  aforesaid  Nic  Conrad  [and  10  others,  naming  them]  then  and 
there  well  knew,  and  which  said  car,  engaged  in  the  service  of  carrying  the 
mails  of  the  United  States  as  aforesaid,  bore  the  sign,  in  large  and  conspicuous 
letters,  'U.  S.  Mail,*  the  aforesaid  persons  then  and  there  and  thereby  In- 
tending to  obstmct  and  retard  the  passage 'of  the  said  mails,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States." 

The  statute  against  conspiracies,  which  we  have  already  quoted,  is 
so  written  that  its  penalty  is  not  incurred  unless  "one  or  more"  of  the 
parties  to  the  conspiracy  do  some  act  in  furtherance  of  the  con- 
spiracy. The  part  of  the  indictment  last  quoted  is  intended  to  show 
the  commission  of  an  overt  act.  It  alleges  that  ii  of  the  17  defendants 
indicted  committed  certain  overt  acts  therein  described.  It  has  been 
clearly  settled  that  this  part  of  the  indictment  cannot  be  looked  to  to 
remedy  the  defects  to  which  we  have  referred.  "The  offense  charged 
in  the  counts  of  this  indictment  is  a  conspiracy.  This  offense  does 
not  consist  of  both  the  conspiracy  and  the  acts  done  to  effect  the  ob- 
ject of  the  conspiracy,  but  of  the  conspiracy  alone.  The  provision  of 
the  statute,  that  there  must  be  an  act  done  to  effect  the  object  of  the 
conspiracy,  merely  affords  a  locus  poenitentiae,  so  that,  before  the  act 
done,  either  one  or  all  of  the  parties  may  abandon  their  design,  and 
thus  avoid  the  penalty  prescribed  by  the  statute.  It  follows,  as  a  rule 
of  criminal  pleading,  that,  in  an  indictment  for  conspiracy  under  sec- 
tion 5440,  the  conspiracy  must  be  sufficiently  charged,  and  that  it  can- 
not be  aided  by  the  averments  of  acts  done  by  one  or  more  of  the 
conspirators  in  furtherance  of  the  object  of  the  conspiracy."  United 
States  V,  Britton,  108  U.  S.  199,  204,  2  Sup.  Ct.  534,  27  L.  Ed.  698. 

The  motion  in  arrest  of  judgment  should  have  been  granted.     The 
judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  remanded, 
with  instructions  to  release  and  discharge  the  defendants — ^plaintiffs 
in  error  in  this  court 
62  C.C.A.— 31 
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SPEER,  District  Judge  (dissenting).  I  am  unable  to  concur  in  the 
conclusion  of  the  majority  of  the  court  that  the  finding  of  the  District 
Court  should  be  reversed  and  set  aside,  and  particularly  in  the  view 
that  the  indictment  is  fatally  defective.  Were  the  premise  of  the  ma- 
jority conceded,  their  conclusions  would  be  as  correct  as  they  are 
clearly  put.     The  defendants  were  indicted  for  conspiracy,  as  follows : 

That  they  "did  knowingly,  unlawfully  and  feloniously  combine,  conspire  and 
confederate  together  and  with  each  other  to  commit  an  offense  against  the 
United  States,  to  wit,  to  obstruct  and  retard  the  passage  of  the  mails  of  the 
United  States,  and  the  cars  and  vehicles  carrying  and  engaged  in  carrying  said 
mails." 

The  majority  of  the  court  hold  that  in  this  language  there  is  no 
charge  of  conspiracy  to  commit  the  particular  crime  against  the  United 
States  for  which  it  is  alleged  the  conspiracy  was  fonned.  The  lan- 
guage of  the  statute  defining  this  crime  is  as  follows: 

**Any  person  who  shall  knowingly  and  wlUfuUy  obstruct  or  retard  the  pas- 
sage of  the  mail,  or  any  carriage,  horse,  driver,  or  carrier  carrying  the  same, 
Hhall,  for  every  such  offense,  be  punishable  by  a  fine  of  not  more  than  one 
hundred  dollars."    Rev.  St  $  3995  [U.  S.  Ck)mp.  St  1901,  p.  2716], 

My  learned  Brothers  hold  that  the  omission  of  the  words  "knowingly 
and  willfully"  from  the  charge  of  the  crime  for  which  the  conspiracy 
was  formed  is  fatal  to  the  indictment,  for  the  reason  that  these  words 
are  contained  in  the  statute,  and  are  essential  to  the  crime.  They  are 
in  the  statute,  it  is  true,  and  sufficient  allegation  and  proof  that  the 
accused  did  knowingly  and  willfully  commit  the  offense  is,  of  course, 
indispensable.  I  am,  however,  convinced  that  the  charge  in  the  indict- 
ment that  the  accused  "did  knowingly,  unlawfully,  and  feloniously 
combine,  conspire,  and  confederate  to  obstruct  and  retard  the  passage 
of  the  mails"  is  in  all  respects  equivalent  to  the  charge  that  they  did 
thus  unlawfully  combine  and  conspire  to  "knowingly,  feloniously  and 
willfully"  obstruct  the  passage  of  the  mails.  If  men  are  charged  with 
unlawfully,  knowingly,  and  feloniously  ccMispiring  to  do  an  act  which 
the  statute  is  aimed  to  prevent,  they  necessarily,  in  my  judgment,  are 
charged  with  conspiring  to  do  the  act  knowingly,  willfully,  and  felon- 
iously. Of  course,  if  there  was  no  conspiracy,  it  would  be  necessary 
to  use  in  its  appropriate  place  all  the  language  of  the  statute,  and  in 
some  cases  even  to  enlarge  that  by  setting  out  the  particular  facts; 
but  where  the  conspiracy  is  charged  to  have  been  feloniously,  unlaw- 
fully, and  knowingly  done,  and  where  the  act  thus  conspired  to  be  done 
is  that  which  Congress  has  denounced,  on  an  indictment  thus  explicit 
I  cannot  think  that  the  judgment  ought  to  be  arrested,  and  tlie  pro- 
ceedings quashed,  after  a  full  trial  and  conviction  by  a  jury.  In  the 
case  of  Ching  v.  United  States,  ii8  Fed.  538,  55  C.  C.  A.  304,  decided 
in  the  Fourth  Circuit,  in  a  case  of  this  general  character,  Judge  Goff, 
for  the  court,  remarked: 

"As  to  the  sufficiency  of  the  Indictment  It  must  be  first  noted  that  the  jdst 
of  the  offense  charped  Is  that  of  conspiracy,  which  we  think  is  properly  pleaded. 
In  such  cases  the  offense  which  is  Intended  to  be  committed  as  the  result  of  the 
conspiracy  need  not  be  described  as  fully  as  would  be  required  in  an  Indict- 
ment in  which  such  matter  was  charged  as  a  substantive  crime." 
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Since,  for  these  reasons,  I  conclude  that  the  charge  of  conspiracy  is 
sufficient,  we  are  then  at  liberty  to  consider  the  charges  of  the  overt 
act  They  are  that  ii  of  the  parties  who  were  charged  with  the  con- 
spiracy did,  with  intent  to  effect  the  objects  of  the  conspiracy,  obstruct 
and  retard  the  passage  and  delivery  of  the  mail  of  the  United  States 
from  the  main  post  office  of  the  United  States  in  the  city  of  New  Or- 
leans to  the  branch  post  office  of  the  United  States,  corner  Dryades 
and  Euterpe  streets  (and  other  branch  post  offices),  by  obstructing,  im- 
peding, and  interfering  with  and  stopping,  at  the  time  and  place  afore- 
said, a  certain  street  railway  car.  No.  192,  which  car  was  then  and 
there  on  its  way  for  the  purpose  of  receiving  the  mail,  and  carrying 
and  transporting  and  delivering  the  same,  as  the  said  11  defendants 
then  and  there  well  knew,  and  which  said  car,  engaged  in  the  service 
of  carrying  the  mails  of  the  United  States  as  aforesaid,  bore  a  sign,  in 
large  and  conspicuous  letters,  "U.  S.  Mail" ;  the  aforesaid  persons  then 
and  there  and  thereby  intending  to  obstruct  and  retard  the  passage  of 
the  said  mails.  Surely  this  is  a  sufficient  charge  of  the  overt  act.  On 
this  indictment,  after  hearing  the  evidence,  a  verdict  of  guilty  was 
rendered.  We  are,  I  think,  obliged  to  presume  that,  as  to  the  facts, 
the  verdict  was  right,  This  being  a  writ  of  error,  none  of  the  evi- 
dence submitted  to  the  jury  was  brought  up  in  the  record  before  this 
court,  except  the  testimony  of  one  Kursheedt.  That  relates  wholly  to 
the  contract  for  carrying  the  mails,  between  the  post-office  department 
and  the  New  Orleans  Railways  Company.  On  account  of  this  con- 
dition of  the  record,  i  have  been  precluded  from  considering  the  merits 
of  the  case,  and  my  attention  has  been,  of  course,  confined  to  the  suf- 
ficiency of  the  indictment.  While  perhaps  unnecessarily  meager,  and 
while  it  would  have  been  safer  to  have  followed  time-honored  prec- 
edents for  more  copious  averments,  this  indictment  is,  to  my  mind, 
sufficient.  It  certainly  puts  the  accused  on  fair  and  ample  notice  of 
the  oflFense  with  which  they  are  charged.  A  conviction  or  acquittal 
upon  it  would  as  surely  bar  a  subsequent  trial.  The  defendants,  there- 
fore, are  not,  in  my  judgment,  prejudiced.  What  more  is  needed  to 
secure  the  constitutional  rights  of  the  accused,  and  the  ends  of  justice? 
The  trend  of  modern  jurisprudence  and  of  modem  legislation  is  un- 
favorable to  such  a  rigid  judicial  construction  of  indictments  as  will 
result  in  the  acquittal  and  discharge  of  persons*  indicted,  who,  after  a 
full  hearing  on  the  merits,  have  been  convicted  of  crime.  This  con- 
clusion is  believed  to  coincide  with  the  policy  of  the  law  as  announced 
by  the  act  of  Congress  on  this  most  important  subject.  Section  1025, 
Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  720],  provides: 

"No  indictment  found  and  presented  by  a  grand  jury  in  any  district  circuit 
or  other  court  of  the  United  States,  shall  be  deemed  insufficient,  nor  shall  the 
trial,  judgment,  or  other  proceeding  thereon  be  affected  by  reason  of  any  defect 
or  imperfection  in  matter  of  form  only,  which  shall  not  tend  to  the  prejudice 
of  the  defendant" 
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(127  red.  804.) 

ROBINSON  V.  SUBURBAN  BRICK  CO. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    February  2,  1904.) 

No.  455. 

L  Federal  Courts— Jurisdiction— Axlegatiow  of  AMoum*  iw  Contbovebst. 
It  Is  not  essential  that  a  bill  in  a  federal  court  should  state  the  amount 
or  value  in  controversy,  if  it  appears  to  be  within  the  Jurisdictional  limit, 
from  the  allegations  of  the  bill,  or  otherwise  from  the  record,  or  from  evi- 
dence taken  In  the  case  before  the  hearing  of  objections  to  the  jurisdiction. 

2.  Contracts  in  Pabtial  Restraint  of  Trade— Validitt—Saiji  of  Good 
Will. 

A  covenant  in  a  contract  by  which  the  owners  of  brickmaking  plants 
conveyed  them  to  a  corporation  in  exchange  for  its  stock,  binding  the  sell- 
ers not  to  engage  in  competing  business  within  a  radius  of  50  miles  from 
the  place  of  business  of  the  corporation  for  a  term  of  10  years,  is  valid, 
and  may  be  enforced  In  a  court  of  equity  by  a  suit  to  enjoin  its  violation. 

8.  Same— Law  Governing. 

Such  a  covenant  is  personal,  and  is  not  brought  within  the  statutes  of  a 
state  other  than  that  in  which  the  contract  was  made  by  the  fact  that  the 
property  sold  was  situated  in  such  state. 

4.  Monopolies— Anti-Trust  Act— Manufacturing  Combination. 

The  anti-trust  act  (Act  July  2.  1890.  c.  647,  26  Stat  209  [U.  S.  Ck)mp.  St 
1001,  p.  3200]),  does  not  apply  to  a  contract  or  combination  relating  to  the 
business  of  manufacturing  within  a  state. 

fk  Abatement— Pendency  of  Action  in  State  Coubt. 

The  pendency  of  a  suit  in  a  state  court  is  not  a  J>ar  to  one  on  the  same 
cause  of  action  in  a  federal  court 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Wheeling. 

Henry  M.  Russell  and  J.  B.  Driggs,  for  appellant. 

Nelson  C.  Hubbard  (Hubbard  &  Hubbard,  on  briefs),  for  appellee. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  McDOWELL, 
District  Judge. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
West  Virginia.  It  has  been  twice  argued  in  this  court  In  the  year 
1898  George  O.  Robinson,  the  appellant  here,  was  engaged  in  the  busi- 
ness of  manufacturing  brick  in  the  town  of  Bellaire,  in  the  state  of 
Ohio.  At  the  same  time  George  K.  WTieat  was  engaged  in  the  same 
business  in  or  near  the  city  of  Wheeling,  W.  Va.  The  Belmont  Brick 
&  Tile  Company  had  a  manufactory  at  Martin's  Ferry,  in  the  state  of 
Ohio.     B.  F.  Hodgman  was  conducting  the  manufacture  of  brick  at 

f  1.  Jurisdiction  of  Circuit  Courts  as  determined  by  amount  in  controversy, 
see  notes  to  Auer  v.  Lombard,  19  C.  C.  A.  75 ;  Tennent-Stribling  Shoe  Co.  ▼. 
Koper,  36  C.  C.  A.  459. 

If  2.  Validity  of  monopolistic  contractp,  as  affected  by  public  policy,  see  notes 
to  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Wabash,  St  L.  &  P.  Ry.  Co.,  9  a  a  A.  666; 
Cravens  v.  Carter-Crume  Co.,  34  C.  C.  A.  486. 

%  5.  See  Abatement  and  Revival,  vol.  1,  Cent  Dig.  f  87. 
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Moundsville,  W.  Va.  The  owners  of  these  factories  entered  into  an 
agreement  on  24th  December,  1898,  whereby  they  all  agreed  to  sell 
and  convey  their  several  plants  to  a  corporation  to  be  organized  under 
the  laws  of  West  Virginia,  which  would  have  its  principal  place  of 
business  at  Wheeling.  They  were  each  to  receive,  in  payment  for 
the  plant,  specified  amounts  of  stock  in  the  new  company.  The 
agreement  contained  the  following  stipulation : 

"It  Is  mutually  agreed  between  the  parties  hereto,  and  each  for  himself 
spedflcally  promises  and  agrees,  not  to  hereafter  engage  In  the  brickmaklng 
business,  or  in  any  lines  that  may  be  manufactured  hereafter  at  any  of  the 
several  plants  to  be  operated  by  the  corporation  whose  creation  is  here  con- 
template or  to  furnish  means,  aid  or  advice  to  others  seeking  to  do  so  in  such 
a  way  as  to  come  in  competition  with  the  said  corporation  within  a  territory 
which  may  be  described  as  within  a  radius  of  50  milesf  rom  the  City  of  Wheel- 
ing, W.  Va.,  within  a  period  of  ten  years  from  and  after  the  signing  of  this 
agreement." 

The  agreement  was  carried  out,  and  the  property  exchanged  for  the 
stock  in  the  new  company  called  the  Suburban  Brick  Company. 
George  O.  Robinson  took  an  active  part  in  the  management  and  con- 
trol of  the  new  company  for  some  time.  He  afterwards  sold  out  all 
his  interest,  and  then  ceased  to  have  anything  to  do  in  the  business  of 
the  company.  Very  soon  thereafter  he  became  a  stockholder  in  the 
Standard  Brick  &  Stone  Company,  a  corporation  organized  under  the 
laws  of  Ohio,  and  engaged  in  manufacturing  brick  substantially  the 
same  as  that  of  the  Suburban  Brick  Company,  at  Bellaire,  Ohio,  with- 
in 10  miles  of  W^heeling. 

The  bill  in  this  case  is  filed  by  the  Suburban  Brick  Company  against 
George  O.  Robinson  in  order  to  compel  the  specific  performance  of 
his  contract  as  above  set  forth.  It  states  the  facts  above  set  out,  and 
prays  that  die  defendant,  George  O.  Robinson,  be  enjoined  from  prose- 
cuting the  business  of  brickmaking  as  manager  or  adviser  of  the 
Standard  Brick  &  Stone  Company,  or  of  any  others  who  may  seek  to 
engage  in  business  within  the  said  territory. 

The  answer  did  not  deny  the  execution  of  the  agreement  set  out  in 
the  bill,  nor  the  violation  of  it  by  the  defendant.  It  justified  the 
breach  of  the  agreement;  insisting  that  it  was  unlawful  and  invalid 
under  the  laws  of  the  state  of  Ohio,  under  the  trust  laws  of  the  United 
States,  at  common  law,  and  against  the  principles  of  equity.  The  an- 
swer also  set  up  the  pendency  of  a  suit  between  the  same  parties  in  a 
court  of  Ohio,  involving  the  same  question  as  is  involved  in  this  case. 

With  this  answer  the  defendant  also  filed  a  demurrer : 

"(1)  The  said  bill  is  defective,  in  that  it  does  not  allege  facts  showing  that 
this  court  has  jurisdiction  of  this  cause,  nor  are  such  facts  otherwise  shown  by 
the  record.  (2)  The  agreement  set  forth  in  the  said  bill  is  void,  by  reason  of 
the  laws  of  the  state  of  Ohio,  and  also  by  reason  of  the  acts  of  Congress  of 
the  United  States ;  and,  except  by  virtue  of  the  said  agreement,  the  plaintiff 
shows  no  right  to  relief.  (3)  The  facts  stated  in  the  bill  do  not  present  a  case 
in  which  a  court  of  equity  has  jurisdiction,  even  if  the  agreement  were  valid, 
to  award  an  injunction  or  to  grant  the  relief  prayed  for.  (4)  The  said  bill  is 
in  other  respects  uncertain,  informal,  and  erroneous." 

At  the  hearing,  all  the  evidence  having  been  taken  and  submitted, 
the  court  below  overruled  the  demurrer.  The  second,  third,  and  fourth 
grounds  of  demurrer  are  clearly  superseded  by  the  answer.    The  first 
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ground  of  demurrer,  based  upon  the  failure  of  complainant  to  state 
in  so  many  words  that  the  matter  in  controversy  exceeded  $2,000,  be- 
sides interest  and  costs,  was  overruled ;  the  court  holding  that  it  may 
be  determined  from  the  evidence  herein  that  the  amount  in  controversy 
exceeds  the  required  jurisdictional  amount.  The  decree,  on  bill,  an- 
swer, and  evidence,  granted  complainant  the  relief  asked,  and  ordered 
the  injunction  to  issue,  to  remain  in  force  until  24th  December,  1908, 
the  date  fixed  by  the  agreement  in  the  record. 

Leave  to  appeal  was  granted  the  defendant,  and  the  case  is  here  on 
assignments  of  error  as  follows : 

"(1)  The  said  decree  is  erroneous  in  overniling  and  refusing  to  sustain  the 
defendant's  demurrer  to  the  bill  in  the  said  suit  (2)  The  said  decree  is  er- 
roneous in  awarding  the  injunction  against  the  said  defendant  which  is  thereby 
awarded  and  decreed.  (3)  The  said  decree  is  erroneous  in  granting  the  plain- 
tiff the  relief  prayed  for,  instead  of  refusing  such  relief  and  dismissing  the 
plaintiff's  bill." 

As  to  the  demurrer:  It  is  not  essentially  necessary  that  the  bill 
should  state  the  amount  of  the  matter  in  controversy,  if  this  fact  is 
either  manifest  from  the  allegations  of  the  bill,  or  it  be  made  to  apgear 
in  any  part  of  the  record.  The  courts  go  farther  than  this,  and  permit 
this  jurisdictional  fact  to  be  established  by  affidavits,  if  it  appears  in 
no  part  of  the  record.  Carr  v.  Fife,  156  U.  S.  494,  15  Sup.  Ct.  427, 
39  L.  Ed.  508;  United  States  v.  Trans-Missouri  Freight  Association, 
166  U.  S.  311,  17  Sup.  Ct.  540,  41  L.  Ed.  1007;  Whiteside  v.  Haselton, 
110  U.  S.  296,  4  Sup.  Ct  I,  28  L.  Ed.  152;  Wilson  v.  Blair,  119  U. 
S.  387*  7  Sup.  Ct.  230,  30  L.  Ed.  441 ;  Red  River  Cattle  Co.  v.  Need- 
ham,  137  U.  S.  632,  II  Sup.  Ct.  208,  34  L.  Ed.  799.  And  in  Rector  v. 
Lipscomb,  141  U.  S.  557,  12  Sup.  Ct.  83,  35  L.  Ed.  857,  the  court,  not- 
withstanding allegations  in  the  record,  went  into  the  testimony,  and, 
under  all  the  showing  presented,  held  that  the  matter  in  controversy 
was  not  within  the  jurisdictional  limit.  In  the  case  at  bar  the  testi- 
mony showed  that  the  threatened  damage  from  the  act  of  the  defendant 
amounted  to  many  thousands  of  dollars. 

As  to  the  merits :  It  is  charged  that  this  contract  sought  to  be  en- 
forced is  in  restraint  of  trade  and  void.  Contracts  of  this  character, 
whereby  a  party  binds  himself  not  to  carry  on  a  particular  business 
within  a  limited  territory  and  for  a  limited  time,  have  always  been 
sustained  by  courts,  especially  if  the  contract  accompanies,  as  a  part  of 
the  consideration  thereof,  a  sale  by  a  vendor  to  a  vendee.  The  rule 
is  clearly  stated  by  Mr.  Pomeroy  in  his  Equity  Jurisprudence  (volume  2, 
443,  444) : 

"Contracts  in  partial  restraint  of  trade  are  valid.  To  this  end,  they  must  be 
partial  with  respect  to  the  territory  included ;  reasonable  with  respect  to  the 
amount  of  territory,  the  circniustances  and  rights  of  the  party  burdened,  and 
the  one  benefited  by  the  restriction,  and  the  number  and  interests  of  the  public 
whose  freedom  of  trade  is  circumscribed ;  and  made  upon  a  valuable  and  suffi- 
cient consideration.  The  jurisdiction  of  equity  is  generally  exercised,  in  re- 
spect to  these  contracts,  for  the  purpose  of  indirectly  compelling  their  specific 
performance,  by  means  of  an  injunction  preventing  their  violation.  Such  con- 
tracts are  frequently  made  in  connection  with  a  sale  of  a  business  and  good 
will ;  the  vendor  stipulating  that  he  will  not  carry  on  the  same  business  within 
a  specified  distance  from  the  old  place,  or  for  a  specified  time,  or  will  not  so- 
licit the  old  customers  for  their  trade,  and  the  like.    These  kind  of  stipulations. 
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If  reasonable  as  to  territory  and  time,  will  be  enforced  against  the  vendor, 
often  by  an  injunction.". 

This  seems  to  be  the  law  of  Ohio.  "Restraint  of  trade,  founded  on 
good  consideration,  reasonable,  and  not  oppressive,  is  valid/'  Lange 
V.  Werlc,  2  Ohio  St.  519;  Grasselli  v.  Lowden^  11  Ohio  St.  349.  "A 
restriction  as  to  one  city  for  five  years  is  valid."  Thomas  v.  Miles' 
AdmV,  3  Ohio  St.  274.  So  in  North  Carolina.  Kramer  v.  Old,  25 
S.  E.  813,  34  L.  R.  A.  389,  56  Am.  St.  Rep.  650:  "Good  will  is  prop- 
erty which  the  owner  has  the  right  to  sell  to  the  full  extent  of  the 
field  from  which  he  derives  his  profit,  and  for  a  reasonable  time.  Its 
market  value  is  lessened  if  he  cannot  bind  himself  not  to  ccwnpete. 
The  space  limit  may  be  enough  to  secure  to  the  buyer  the  full  benefit 
of  the  business  he  has  bought"  In  the  Federal  courts  the  same  prin- 
ciple prevails.  Oregon  S.  Nav.  Co.  v.  Winsor,  :?o  Wall.  69,  22  L.  Ed. 
315:  "Restraint  is  invalid  at  common  law,  except  when  it  is  ancillary 
to  a  lawful  contract,  involving  relations  of  vendor  and  vendee,  and 
necessary  to  protect  the  convenantee  in  the  lawful  fruits  of  his  con- 
tract." U.  S.  V.  Addyston  Pipe  Line  Co.,  85  Fed.  271,  29  C.  C.  A.  141, 
46  L.  R.  A.  122 ;  Hitchcock  v.  Anthony,  83  Fed.  779,  28  C.  C.  A.  80. 

It  is  suggested  that  this  contract  is  invalid  under  the  laws  of  Ohio, 
especially  as  it  involves  the  purchase  of  land  in  Ohio.  But  the  question 
we  are  considering  is  not  the  validity  or  invalidity  of  the  purchase  of 
defendant's  land.  He  nowhere  seeks*  a  rescission  of  that  sale.  Nor 
has  he  offered  to  return  the  consideration  received  by  him  on  its  pur- 
chase. On  the  contrary,  he  retains  it.  The  question  before  us  is  a 
personal  covenant  by  defendant  with  complainant,  made  in  West  Vir- 
ginia, to  be  construed  and  enforced  according  to  the  law  of  West  Vir- 
ginia. There  is  no  question  of  its  validity  under  the  law  of  West 
Virginia. 

It  is  also  urged  that  this  transaction  is  void  under  the  "act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopolies." 
Act  July  2,  1890,  c.  647,  26  Stat.  p.  209  [U.  S.  Comp.  St.  1901,  p. 
3200] .  But  this  statute  is  intended  to  protect  interstate  trade  and  com- 
merce, and  does  not  relate  to  manufactories  within  a  state.  U.  S.  v. 
E.  C.  Knight  Co.,  156  U.  S.  i,  15  Sup.  Ct.  249,  39  L.  Ed.  325;  il- 
lustrated in  Addyston  Pipe  &  Steel  Co.  v.  U.  S.,  175  tj.  S.  237,  20  Sup. 
Ct  96,  44  L.  Ed.  136.  The  doctrine  is  well  stated  in  Gibbs  v.  AIc- 
Neeley,  107  Fed.  211: 

"Manufacture  within  a  state  of  an  article  of  commerce  Is  not  within  the  pur- 
view of  the  act,  although  the  manufacturing  combination  constitutes  a  mo- 
nopoly. •  ♦  ♦  It  maizes  no  difference  that  the  manufacturer  intends  his 
product  for  sale  in  other  states  and  foreign  countries.  ♦  ♦  ♦  It  must  go 
further,  and  provide  for  the  sale  and  transportation  to  other  states;  other- 
wise what  is  proposed  cannot  be  said  to  look  to  interstate  commerce." 

The  pendency  of  the  suit  in  the  court  of  Ohio  cannot  affect  the  suit 
in  the  Circuit  Court  of  the  United  States.  Gordon  v.  Gilfoil,  99  U.  S. 
168,  25  L.  Ed.  383 ;  Stanton  v.  Embry,  93  U.  S.  548,  23  L.  Ed.  983. 
See,  also,  Anderson  v.  U.  S.,  171  U.  S.  604,  19  Sup.  Ct.  50,  43  L.  Ed. 
300. 

From  a  consideration  of  the  whole  case,  we  are  satisfied  with  the 
conclusion  reached  by  the  court  below.    The  decree  is  affirmed. 
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(127  Fed.  808.) 

AMERICAN  FINE  ART  CO.  ▼.  REEVES  PULLEY  CO. 

(Circuit  Ck>art  ot  Appeals,  Seventh  Circuit    January  5,  19(H.) 

No.  i,ooa 

• 
L  CoNTBACT  Obtained  by  Fbaxjd— Vauditt— Failube  to  Read. 

An  agent  of  plaintiff  obtained  the  signature  of  the  secretary  of  de- 
fendant, which  was  a  manufacturing  corporation,  to  an  order  for  litho- 
graphed stationery  and  advertising  matter  amounting  to  $15,0(X),  and  in 
excess  of  defendant's  needs  for  many  years,  by  misrepresenting  the  con- 
tents of  the  paper  and  misreading  the  same.  He  had  previously  called  on 
defendant's  secretary  a  number  of  times,  and  obtained  his  confidence  as  a 
straightforward  business  man,  and  on  his  statement  that  the  paper  con- 
formed to  a  previous  understanding,  and  contained  only  authority  to  reg- 
ister a  trade-mark,  and  a  price  list  at  which  plaintiff  would  furnish  work 
as  ordered,  and  that  he  was  In  great  haste  to  catch  a  train,  the  secretary 
relied  on  his  reading  of  the  paper,  and  signed  his  approval  thereon  without 
himself  reading  it  Held,  that  the  secretary  was  not  chargeable  with  such 
negligence  as  precluded  defendant  from  repudiating  the  order  on  the 
ground  of  fraud  on  ascertaining  its  true  character. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Indiana. 

Plaintiff  in  error  brought  He  action  for  damages  for  the  breach  of  the  fol- 
lowing alleged  contract : 

"Columbus,  Ind.  April  96. 

"Reeves  Pulley  Co.,  Ck)lumbu8,  Ind. — Gentlemen :  We  shall  make  application 
for  the  registration  of  your  new  trade-mark  as  accepted  by  you,  showing  the 
Reeves  Pulley  in  the  clouds,  with  wings  spreading  from  either  side,  in  connec- 
tion with  the  characteristic  and  specific  style  of  the  name  'Reeves'  as  shown 
on  trade-mark  drawing,  with  the  understanding  that  we  will  charge  you  only 
the  regular  government  fee  of  $25.00  for  such  application ;  the  making  of  the 
necessary  patent  drawings,  filing  of  application  papers  with  the  Commissioner 
of  Patents,  and  attending  to  all  legal  work  connected  therewith,  will  be  at- 
tended to  by  us  without  additional  cost  to  you. 

"We  shall  then  submit  finished  sketches  of  the  designs  submitted  to  you  to- 
day, and  approved  of  by  you,  for  your  *Brownie'  booklet  stationery,  and  an- 
nouncement hanger;  the  latter  showing  the  trade-mark  with  an  allegorical 
figure  in  connection  with  the  specific  style  of  the  name  'Reeves*  very  large  and 
prominent  We  will  furnish  you  500  M  of  the  booklets,  executed  in  about  10 
colors  on  cover  and  two  tints  inside,  at  2»/ioC  a  piece;  10  M  of  each  of  your 
stationery  headings,  viz:  letterheads,  half  letterheads,  business  cards,  en- 
velopes, billheads  S^^xT,  billheads  8^x4%  and  statements,  all  to  embody  your 
trade-mark  in  colors,  at  $9.75  per  M ;  10  M  announcement  hangers  in  about  10 
colors  and  gold,  tinned  top  and  bottom,  at  27^  each.  All  prices  are  made 
F.  O.  B.  our  factory,  it  being  understood  that  no  charge  will  be  made  for  any 
finished  sketches  which  may  not  meet  with  your  approval,  but  we  understand 
that  in  such  event  you  will  treat  same  confidentially,  enabling  us  to  use  the 
same  sketches  elsewhere.  The  registration  of  trade-mark  is  to  be  applied  for 
in  your  behalf,  and  the  certificate  of  registration  to  be  turned  over  to  you  as 
soon  as  same  is  received  from  the  Commissioner  of  Patents. 

"Yours  very  truly,  The  American  Fine  Art  Co. 

"By  a  J.  Smith. 

"Accepted :   Reeves  Pulley  Co.    H.  H.  Reeves,  Sec  &  Treas." 

Defendant  answered  as  follows :  "Reeves  Pulley  Company,  defendant  In  the 
above-entitled  cause,  for  answer  to  plaintiff's  complaint  herein,  says  that  it 
denies  that  it  ever  entered  into  the  alleged  contract  or  agreement  purported 
to  be  evidenced  by  the  instrument  sued  on  herein,  but  avers  that  the  de- 
fendant's signature  was  obtained  to  said  instrumment  through  the  fraud  of 
the  plaintiff  and  the  plaintiff's  agent  in  the  manner  and  by  the  tricks  and  ar- 
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tifices  and  under  the  drctimstances  and  upon  the  understanding  hereinafter 
averred,  and  not  otherwise  or  differently. 

■'Defendant  avers :  That  on  or  about  the  Ist  of  April,  1896,  a  man  giving  his 
name  as  G.  Johnston  Smith  came  to  defendant's  office  in  the  city  of  Oolnmbum 
Ind.,  and  represented  to  defendant's  secretary  and  treasurer,  G.  L.  Reeves,  that 
he  (said  Smith)  was  agent  for  the  American  Fine  Art  Company,  plaintiff  herein, 
and  that  said  company  was  specialists  in  artistic  lithographing,  and  desired  to 
know  if  there  was  anytliing  in  which  he  could  interest  the  defendant  in  the  line 
named.  That  said  Reeves  replied  that  there  was  not  That,  after  dwelling  at 
considerable  length  upon  the  highly  artistic  class  of  work  done  by  his  company 
and  some  general  trade  gossip,  said  Smith  asked  said  Reeves  if  defendant  had 
a  registered  trade-mark,  to  which  he  was  answered  in  the  negative.  Said 
Smith  then  asked  if  defendant  ever  thought  about  having  such  trade-mark, 
and  was  told  that  the  matter  had  been  given  some  thought  Said  Smith 
then  represented  that  his  said  company  made  a  specialty  of  designing  and 
registering  trade-marks,  and  that  he  would  be  pleased  to  submit  a  design  of 
trade-mark,  and,  if  it  met  with  said  Reeves's  approval,  said  Smith  would  have 
it  registered,  and  the  only  expense  to  said  Reeves  in  the  entire  transaction 
would  be  the  $25  government  registration  fee.  In  response  said  Reeves  in- 
quired of  said  Smith,  *Where  does  the  American  Fine  Art  Ck)mpany  come  in  on 
such  transaction?'  To  which  said  Smith  replied  that  by  executing  a  highly 
artistic  trade-mark  they  hoped  to  get  defendant  to  adopt  the  same  upon  their 
general  line  of  printed  matter  and  stationery ;  that  the  adoption  of  the  trade- 
mark in  this  manner  would  lead  to  their  securing  the  defendant's  general  line 
of  business.  Inasmuch  as  plaintiff  would  have  designed  the  trade-mark  and 
had  it  registered,  and  was  prepared  to  make  prices  that  would  be  satisfactory, 
stating  that  plaintiff  would  furnish  defendant  such  matter  as  it  saw  fit  to 
order,  for  prices  which  he  at  the  time  named.  To  this  said  Reeves  replied  that 
upon  such  conditions  he  should  have  no  objection  to  the  submission  of  these 
designs  of  trade-mark.  Fiurther  discussion  of  said  matter  at  said  time  led 
said  Reeves  to  remark  that  he  had  been  thinking  some  of  Issuing  a  humorous 
pictorial  booklet  illustrating  by  a  series  of  pictures  the  relative  merits  of  de- 
fendant's particular  line  of  wood  split-pulleys;  that  they  usually  got  out  an 
issue  of  about  10,000  booklets  each  year.  That  said  Smith  inquired  into  said 
Reeves's  ideas  of  such  a  booklet,  and  said  he  would  be  very  glad  to  take  the 
matter  up  with  their  artist  and  have  him  make  some  rough  sketches  of  same, 
and  submit  it  to  said  Reeves  at  the  same  time  he  did  the  trade-mark.  Said 
Reeves  further  mentioned  that  it  was  defendant's  practice  to  get  out  an  issue 
at  about  Christmas  time  from  75  to  100  artistic  hangers  and  posters  advertis- 
ing for  defendant's  jobbing  trade.  And  said  Smith  said  he  would  be  glad  to 
let  said  Reeves  see  some  designs  of  that  also  with  the  trade-mark,  to  which 
said  Reeves  assented.  All  of  said  designs  to  be  without  expense  to  said  de- 
fendant 

"Subsequently,  and  some  time  before  the  26th  day  of  April,  1896,  said 
Smith  again  came  to  defendant's  office  on  what  appeared  at  the  time  to  be 
purely  a  social  call,  but  as  defendant  now  believes  and  avers  to  be  true,  was 
with  a  view  of  getting  into  the  good  graces  and  confidence  of  said  Reeves,  to 
the  end  that  said  Smith  might  ultimately  through  such  confidence,  when  the. 
time  should  arrive  to  consummate  the  deal  which  said  Smith  expected  to  close, 
be  able  to  take  advantage  of  said  Reeves's  confidence  to  throw  him  off  his 
guard  and  obtain  the  signature  of  defendant  to  the  instrument  herein,  for  an 
order  which  said  Smith  knew  was  largely  in  excess  of  the  needs  of  defendant's 
business. 

"That  on  or  about  the  27th  day  of  April,  1896,  said  Smith  submitted  to  said 
Reeves  rough  pencil  or  ink  designs  of  the  trade-mark,  booklet  (which  he  termed 
the  'Brownie  Booklet'),  and  the  poster  or  hanger,  all  of  which  appeared  to  be 
artistic  in  so  far  as  they  had  gone,  and  in  that  respect  met  the  approval  of 
said  Reeves.  That  said  Smith  then  spoke  of  the  registration  of  the  trade-mark 
and  said  that  in  order  that  plaintiff  might  get  it  registered,  defendant  would 
have  to  give  power  of  attorney ;  that  he  would  have  this  paper  prepared,  and 
submit  it  to  said  Reeves  in  a  day  or  two. 

**That  on  or  about  the  29th  day  of  April,  1896,  said  Smith  again  called,  com- 
ing Into  defendant's  office  hurriedly,  and  stating  that  he  was  desirous  of 
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catching  a  train  which  wonld  soon  pass  throngh  said  city  of  Columbus ;  that 
he  had  the  power  of  attorney  prepared,  ready  for  si|?nature»  and  that  he  had 
a  formal  paper  prepared,  authorizing  the  American  Fine  Art  Company  to  reg- 
ister the  trade-mark,  combining  with  said  authority  price  lists  which  he  had 
prepared,  embracing  such  materials  in  the  lines  named  as  defendant  might  find 
need  of  in  the  future,  and  from  which  schedule  or  price  list  defendant  could 
order  from  time  to  time  as  Its  requirements  would  necessitate.  That  said 
Smith  read  the  instrument  in  suit  to  said  Reeves,  reading  in  full  those  para- 
graphs relating  to  the  trade-mark,  and  simply  reading  the  prices  at  which  plain- 
tiff proposed  to  furnish  defendant  the  different  kinds  of  materials,  including 
stationery,  booklets,  and  hangers,  and  omitting  entirely  the  amounts  of  the 
various  supplies  as  now  specified  therein.  That  he  drew  his  watch  from  his 
pocket  some  two  or  three  times,  and  remarked  that  he  did  not  want  to  miss 
his  train.  Whereupon  said  Smith  asked  said  Reeves  to  sign  the  paper  au- 
thorizing them  to  register  said  trade-mark;  also  as  Indicating  to  his  com- 
pany that  he  had  called  upon  defendant  and  submitted  a  price  list  or  schedule, 
and  that  the  prices  were  satisfactory.  That  said  Smith  was  a  person  of  pleas- 
ing personality,  intelligent  of  gentlemanly  address  and  a  good  conversation- 
alist, and  had  ingratiated  himself,  as  a  good  business  man,  into  the  confidence 
of  said  Reeves.  That  said  Reeves,  by  reason  of  his  confidence  and  of  the  duress 
of  circumstances  so  created  by  said  Smith,  as  hereinbefore  averred,  did  not 
read  said  Instrument  but  trusted  to  the  same  being  fully  and  correctly  read 
and  represented  by  said  Smith,  who  volunteered  and  assumed  to  read  the  same. 

"And  the  defendant  avers  that  the  acts  and  conduct  of  said  Smith,  as  agent 
of  the  plaintiff,  hereinbefore  averred,  were  for  the  purpose  and  with  the  Intent 
of  fraudulently  concealing  from  the  said  Reeves  the  true  nature  and  character 
of  the  contents  of  said  paper  set  out  in  plaintiff's  complaint  as  the  basis  of 
plaintiff's  cause  of  action,  and  for  the  purpose  of  inducing  said  Reeves  to  be- 
lieve that  the  same  related  only  to  the  procuring  of  said  trade-mark  and  to  a 
schedule  or  list  of  prices  at  which  plaintiff  proposed  to  furnish  to  the  defend- 
ant booklets,  hangers,  letterheads,  etc.,  and  said  Reeves  at  the  time  believed 
that  the  contents  of  said  paper  had  been  truthfully  and  correctly  read  and 
represented  to  him  by  said  Smith,  and  in  such  belief,  without  any  knowledge 
10  the  contrary,  signed  said  paper  as  requested. 

**That  thereafter,  on,  to  wit  the  18th  day  of  May,  1896,  the  said  Smith  again 
called  at  the  defeildant's  said  office  for  the  purpose  of  securing  the  approval 
of  defendant  to  said  finished  sketches  and  designs,  and  that  said  Reeves  at 
said  time  approved  the  sketches  of  trade-mark,  hanger,  and  the  Brownie  Book- 
let subject  to  certain  changes  at  the  time-  suggested  and  marked  thereon,  and 
at  the  same  time  and  in  pursuance  of  the  conversations,  understanding,  and 
agreement  theretofore  had  by  and  between  said  Reeves  and  said  Smith,  where- 
by said  defendant  was  permitted  to  order  from  time  to  time  any  booklets,  han- 
gers, or  letterheads  at  and  for  the  prices  read  by  said  Smith  to  him  as  afore- 
said, gave  to  said  Smith  an  order  for  ten  thousand  Brownie  Booklets  and  five 
thousand  letterheads,  and  said  order  was  accepted  by  said  Smith  on  behalf  of 
said  plaintiff. 

"That  defendant,  on  to  wit,  the  20th  day  of  May,  1896,  for  the  first  time  dis- 
covered the  fraud  perpetrated  ui>on  it  in  the  procurement  of  the  signature  of 
defendant  to  the  instrument  sued  on  herein,  and  that  defendant  immediately 
wired  to  said  plaintiff,  countermanding  and  rescinding  the  alleged  contract  evi- 
denced by  the  said  Instrument  sued  on,  because  of  the  fraud  in  its  procure- 
ment as  foresaid. 

"Wherefore  said  defendant  says  plaintiff  ought  not  to  recover  herein." 

Plaintiff  demurred  on  the  ground  that  the  answer  did  not  state  facts  suffi- 
cient to  constitute  a  defense.  The  court  overruled  the  demurrer,  and,  on  plain- 
tiff's refusal  to  plead  further,  entered  the  judgment  to  which  this  writ  of  error 
is  addressed. 

Theodore  Kronsage  and  Wm.  A.  Pickens,  for  plaintiff  in  error. 
Charles  S.  Baker  and  Charles  W.  Smitli,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 


Digitized  by  VjOOQIC 


AMERICAN   FINE  ART  CO.  V.  REEVES  PULLET  CO,  491 

BAKER,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

Undoubtedly  the  general  rule  is  that  in  signing  a  contract  one 
party  may  not  blindly  rely  on  the  representations  of  the  other.  The 
point  to  emphasize,  however,  is  that  the  rule  was  not  adopted  to  ad- 
vantage the  trickster,  but  to  reprove  the  victim's  negligent  failure  to  use 
the  means  at  command  to  protect  himself.  Xo  contract  that  has  been 
procured  by  fraud  should  be  enforced;  and,  if  relief  is  denied,  it  is 
not  on  the  bare  fact  that  the  signer  has  failed  to  use  his  opportunities 
to  read  and  study  and  understand  the  contract  for  himself,  but  because 
his  failure  to  discover  the  fraud  that  was  being  practiced  upon  him  was 
negligent. 

The  first  inquiry  here  is  whether  plaintiff  practiced  a  fraud  upon 
defendant  Smith  learned  from  Reeves  that  defendant  stood  in  no 
present  need  of  stationery,  but  would  soon  be  sending  out  10,000 
booklets  and  100  hangers,  as  was  its  custom  to  do  annually.  He  pro- 
posed to  design  and  procure  the  registration  of  a  trade-mark  for  defend- 
ant without  expense  except  the  government  fee,  and,  in  response  to  a 
question  how  that  would  benefit  plaintiff,  replied  that  plaintiff  would 
hope  thereby  to  secure  defendant's  general  line  of  printing.  So 
Reeves,  after  approving  the  design  for  a  trade-mark,  agreed  to  sign 
a  contract  whereby  his  company  would  be  bound  for  the  government  fee 
and  no  more,  and  plaintiff  would  furnish  supplies  as  thereafter  ordered 
at  prices  then  fixed.  But  plaintiff  seeks  to  hold  a  contract  for  the 
immediate  delivery  of  $15,000  worth  of  supplies,  including,  among 
other  items,  enough  booklets  to  meet  defendant's  need  for  50  years 
and  hangers  for  100  years.  If  a  fair  and  honest  dealer,  knowing  the 
requirements  of  defendant's  business,  had  received  by  mail  an  order  for 
such  grossly  disproportionate  quantities,  he  would  not  have  filled  it 
without  inquiry.  To  take  deliberately  such  an  order  from  one  who  is 
known  to  be  unaware  is  the  rankest  fraud.  Of  this,  plaintiff  does  not 
make  much  question,  but  relies  upon  the  contention  that  Reeves's  fail- 
ure to  read  the  paper  was  inexcusable. 

During  a  month's  business  intercourse  Smith  added  a  social  call. 
He  aimed  to  win  Reeves's  confidence  and  succeeded.  There  resulted 
no  relation,  such  as  exists  between  attorney  and  client  and  the  like,  to 
justify,  of  itself,  Reeves's  failure  to  read  and  understand  what  he  was 
signing.  But  the  confidence  which  rightly  exists  between  honest  busi- 
ness men  was  designedly  inspired  by  Smith  as  one  step  towards  enabling 
him  to  perpetrate  successfully  what  plaintiff  calls  a  cheap  trick  that 
should  have  fooled  no  one,  but  which  in  fact  deprived  Reeves  of  the 
opportunity  of  realizing  the  true  nature  of  the  paper  he  signed. 

The  next  step,  after  Smith  and  Reeves  had  reached  an  agreement, 
was  for  Smith  to  volunteer  to  retire  and  prepare  an  instrument  that 
should  express  their  understanding.  Reeves,  of  course,  was  busy  with 
the  various  duties  of  his  position.  Smith  had  nothing  to  do  but  to  con- 
sult Reeves's  convenience  and  save  him  time.  What  was  more  natural 
than  that  Smith  should  go  off,  and  come  back  in  a  day  or  two  with  the 
paper  already  drawn  up  ? 

Then  consider  the  form  of  the  instrument.  If  the  quantities  were 
omitted,  the  proposition  would  read  in  exact  accordance  with  Reeves's 
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understanding — it  would  simply  be  an  authorization  to  secure  a  trade- 
mark, and  a  list  of  prices  at  which  goods  might  be  ordered  in  the  fu- 
ture. And  more  than  a  casual  glance  would  be  needed  to  impress  one 
to  whom  the  paper  was  handed  that  the  presence  of  500  M  and  10  M 
could  transform  a  power  of  attorney  and  a  price  list  into  a  purchase  of 
$15,000  worth  of  supplies. 

When  Smith  returned,  he  was  in  a  great  hurry.  His  train  would  be 
due  in  a  few  minutes.  Before  the  train  would  leave,  there  was  only 
time  for  one  person  to  read  over  the  paper  in  full.  Smith  had  the  docu- 
ment in  his  hand  and  started  to  read  it  aloud.  Of  course,  it  was 
Reeves's  dut>'  to  use  his  sense  of  hearing  to  find  out  whether  the  in- 
strument as  drawn  truly  expressed  the  contract  made  in  their  oral 
negotiations.  But  it  illy  becomes  plaintiff  to  insist  that  he  was  bound 
at  his  peril  to  stop  the  reading  and  take  the  paper  out  of  the  hands  of 
the  apparently  honest  and  gentlemanly  agent.  As  Smith  read  it,  the 
contract  was  all  right  He  was  then  snapping  his  watch,  and  did  not 
have  a  moment  to  lose.  There  was  no  time  left  for  Reeves  to  read  it 
fully.  A  hurried  glance  over  it  failed  to  reveal  the  catch.  And  now 
plaintiff  seeks  to  gather  the  fruits  of  the  cheap  trick  on  the  ground  that 
Reeves  either  should  have  been  guilty  of  the  discourtesy  of  compelling 
an  honest  business  man  to  miss  his  train,  or  should  have  discovered  that 
the  man  who  had  won  his  confidence  was  a  scoundrel. 

Plaintiff  admits  that  if  Smith,  by  prestidigitation  in  the  shuffling  of 
papers,  had  got  Reeves's  signature  to  a  contract  different  from  one 
he  intended  to  sign,  defendant  would  be  entitled  to  relief.  But  we 
think  the  tricks  that  excuse  should  not  be  limited  to  feats  of  legerde- 
main. 

The  judgment  is  affirmed. 


(127  Fed.  812.) 

BOARD  OF  COUNCILMEN  OF  CITY  OF  FRANKFORT  v.  DEPOSIT  BANK 

OF  FRANKFORT. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  18,  1904.) 

No.  1.239. 

1.  Injunction— Violation— Legal  Proceeding— Review— Appeal. 

A  proceeding  against  municipal  oftlcers  for  violating  an  injunctioii  re- 
straining them  from  taxing  assets  of  a  bank  is  a  legal  proceeding  in  tbe 
nature  of  a  prosecution  for  an  offense,  and  is  therefore  not  reviewable  by 
appeal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky. 

T.  Hiter  Crockett,  City  Atty.  (Ira  Julian,  of  counsel),  for  appellant. 
D.  W.  Lindsey  and  Frank  Chinn,  for  appellee. 

Before  SEVERENS  and  RICHARDS,  Circuit  Judges. 

SEVEREXS,  Circuit  Judg:e.  In  a  suit  in  equity  brought  in  the 
Circuit  Court  of  the  United  States  for  the  district  of  Kentucky  by  the 
Deposit  Bank  of  Frankfort  against  the  board  of  councilmen  of  the  dty 

%  1.  See  Appeal  and  Error,  vol.  2,  Cent  Dig.  §  15. 
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of  Frankfort  and  the  auditor,  treasurer,  and  secretary  of  state  of  the 
state  of  Kentucky  for  the  purpose  of  enjoining  and  restraining  the  de- 
fendants therein  from  valuing  for  assessment  the  property  and  fran- 
chises of  the  bank,  and  from  levying  and  collecting  certain  taxes  there- 
on, for  the  years  1894,  1895,  1896,  1897,  and  1898  and  subsequent  years 
against  the  bank,  that  court,  by  its  decree  on  June  25,  1892,  awarded 
an  injunction  substantially  in  the  terms  above  stated.  Upon  an  appeal 
to  the  Supreme  Court  of  the  United  States,  the  decree  was  affirmed. 

On  September  6,  1902,  while  the  injunction  was  still  in  force,  the 
board  of  councilmen  of  the  city  of  Frankfort,  by  its  attorneys,  Julian 
&  Crockett,  filed  a  petition  in  the  circuit  court  of  Fayette  county  pray- 
ing for  a  writ  of  mandamus  commanding  the  auditor,  treasurer,  and 
secretary  of  state,  composing  the  state  board  of  valuation  and  assess- 
ment of  the  state  of  Kentucky,  to  certify  to  the  clerk  of  Fayette  county 
an  assessment  made  by  the  board  on  the  franchises  of  the  bank  for  the 
purpose  of  taxing  the  bank  thereon  in  favor  of  the  city  for  the  years 
1895,  1896,  1897,  1898,  and  1899.  Notice  thereof  was  served  on  Nicol. 
the  cashier  of  the  bank,  and  Chinn,  its  attorney.  Thereupon  Nicol  and 
Chinn  filed  in  the  Circuit  Court  of  the  United  States,  which  rendered 
the  decree  above  mentioned,  their  joint  affidavit,  with  exhibits  setting 
forth  the  proceedings  in  that  cause,  including  the  decree  and  the  insti- 
tution of  the  said  suit  in  the  Fayette  circuit  court,  stating  the  names  of 
the  councilmen  and  the  attorneys  who  had  appeared  for  the  petitioners 
in  that  proceeding,  and  praying  for  an  attachment  and  the  punishment 
of  the  parties  named  for  their  contempt  of  the  injunction  of  the  United 
States  court  in  proceeding  in  the  state  court  for  the  enforcement  of  the 
collection  of  taxes  in  respect  of  which  they  had  been  enjoined.  A  writ 
of  attachment  was  served,  and  the  respondents  were  heard.  They 
were  adjudged  guilty  by  the  court,  and  were  fined  in  the  sum  of  $100. 
The  respondents  have  appealed  to  this  court. 

A  motion  to  dismiss  the  appeal  for  want  of  jurisdiction  was  made 
by  the  appellee,  and  was  heard  at  the  hearing  on  the  merits.  It  should 
first  receive  attention.  It  is  contended,  first,  that  an  appeal  is  not  the 
appropriate  proceeding  on  which  to  obtain  a  review  of  the  order  com- 
plained of,  if  it  is  reviewable  at  all ;  and,  second,  that  the  order  is  not 
subject  to  review  in  an  appellate  court.  We  think  that  for  the  reason 
first  stated  the  motion  should  prevail.  Proceedings  for  contempt  are 
of  two  characters.  One  is  for  the  punishment  of  the  alleged  contempt, 
as  an  offense,  by  fine  and  imprisonment,  one  or  both,  and  in  either  case 
the  expiation  is  to  the  pubKc  as  for  a  criminal  offense.  The  other  is  in 
the  nature  of  a  proceeding  for  the  enforcement  of  some  duty  imposed 
upon  the  respondent,  and  is  essentially  a  remedy  for  coercing  him  to  do 
the  thing  required.  The  present  proceeding  belongs  to  the  former  class, 
and  it  is  well  settled  that  it  partakes  of  the  quality  of  a  prosecution 
for  an  offense,  and  is  a  legal  proceeding.  New  Orleans  v.  Steamship 
Company,  20  Wall.  387,  22  L.  Ed.  354;  Ex  parte  Chetwood,  165  U.  S. 
443,  17  Sup.  Ct.  385,  41  L.  Ed.  782;  Tinsley  v.  Anderson,  171  U.  S. 
105,  18  Sup.  Ct.  805,  43  L.  Ed.  91 ;  Sessions  v.  Gould,  11  C.  C.  A,  550, 
63  Fed.  looi. 

It  is  true  it  is  founded  on  the  decree  of  a  court  of  equity,  but  it  is  a 
new  and  distinct  proceeding,  and  is  quite  independent  of  the  equities 
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of  the  case  on  which  the  decree  is  founded.  No  equitable  considera- 
tions are  involved  in  such  a  proceeding,  and  therefore  an  appeal  is  not 
an  appropriate  remedy  for  obtaining  a  review.  We  have  to  reiterate, 
what  we  have  several  times  declared,  that  an  appeal  is  not  appropriate 
to  a  common-law  proceeding  nor  a  writ  of  error  to  an  equitable  one. 
Muhlenberg  Co.  v.  Dyer,  13  C.  C.  A.  64,  65  Fed.  634;  United  States 
V.  Diamond  Match  Co.,  53  C.  C.  A.  90,  115  Fed.  288;  Village  of 
Mackinaw  City  v.  United  States,  56  C.  C.  A.  88,  120  Fed.  252;  and 
see,  also,  Sessions  v.  Gould,  supra. 

Whether  a  writ  of  error  to  this  court  will  lie  in  such  a  case  as  this, 
under  the  provisions  of  section  6  of  the  act  of  March  3,  1891,  c.  517, 
26  Stat.  828  [U.  S.  Comp.  St  1901,  p.  549],  creating  the  Circuit 
Courts  of  Appeals,  is  a  question  which  has  been  considered  by  other 
courts,  but  it  is  a  question  not  now  presented,  and  therefore  not  decided. 

For  the -reason  that  an  appeal  is  not  a  proper  remedy  for  obtaining 
a  review  of  the  order  complained  of,  the  appeal  herein  is  dismissed. 


(127  Fed.  814.) 

In  re  GROETZINGER. 

(Circuit  CJonrt  of  Appeals,  Third  Circuit    February  2,  1904.) 

1.   BaNKBUPTCT— FiBM  AND  INDIVIDUAL  CBEDITOBS— LAND  STANDING  IN  NAKS 
OF  PABXrVEB. 

As  between  the  creditors  of  a  firm  and  a  member  thereof,  both  adjudged 
bankrupt  the  firm  creditors  are  entitled  to  priority  in  the  proceeds  of  real 
estate  which  stood  in  the  name  of  a  partner,  but  in  fact  was  part  of  the 
firm  property. 

Petition  for  Revision  of  Proceedings  of  the  District  G>urt  of  the 
United  States  for  the  Western  District  of  Pennsylvania,  in  Bankruptcy. 

For  opinion  below,  see  110  Fed.  366.  For  opinion  on  motion  to  dis- 
miss petition  for  review,  see  127  Fed.  124,  62  C,  C.  A.  124. 

George  W.  Guthrie,  for  appellants. 

H.  AI.  Allen  and  William  Scott,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  In  a  proceeding  in  which  the  firm  of  A. 
Groetzinger  &  Sons,  and  its  members  individually,  were  adjudged 
bankrupt,  the  District  Court  ordered  the  trustee  of  both  the  partner- 
ship and  individual  estates  to  sell  certain  property. .  This  order  was 
not  opposed,  and  no  right  adverse  to  the  trustee  was  asserted.  The 
only  contention  was  as  to  how  the  fund  produced  by  the  sale  should 
be  applied.  That  fund  was  acquired  by  the  bankruptcy  court  through 
the  exercise  of  its  authority  to  cause  the  estates  of  bankrupts  to  be  re- 
duced to  money  and  distributed,  and  we  have  no  doubt  of  its  juris- 
diction to  summarily  determine  the  controversy  in  relation  thereto 
which  the  conflicting  claims  to  it  presented. 

The  fund  which  has  been  referred  to  comprised  the  proceeds  of  sale 
of  two  certain  pieces  of  land,  and  improvements  thereon,  including 
machinery,  etc.,  known  respectively  as  the  "La  Belle  Tannery"  and  the 
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"Allegheny  Tannery."  It  was  claimed  by  the  creditors  of  the  co- 
partnership of  A.  Groetzinger  &  Sons,  and  also  by  the  individual  cred- 
itors of  Adolph  Groetzinger.  The  referee  decided  that  it  should  be 
first  distributed  to  the  payment  of  the  firm  creditors,  and  to  the  court's 
affirmance  of  that  decision  this  petition  for  review  is  directed. 

The  referee  found  that,  although  "upon  the  face  of  the  record  the 
legal  title  to  the  real  estate  aforesaid  was  vested  in  Adolph  Groetzinger 
individually,"  yet,  as  matter  of  fact,  it  was  "a  part  of  the  property  of 
the  firm  of  A.  Groetzinger  &  Sons,"  and  investigation  of  the  evidence 
has  convinced  us  of  the  correctness  of  this  finding.  It  is  contended, 
however,  that,  as  matter  of  law,  the  recorded  leeal  title  conclusively 
established  the  ownership  to  be  in  the  partner  in  whose  name  that 
title  stood.  But  this  contention  cannot  be  sustained.  It  certainly  con- 
flicts with  the  weight  of  authority  in  this  country  generally,  and,  in 
our  opinion,  the  decisions  of  the  courts  of  Pennsylvania,  which  it  is 
claimed  should  be  controlling,  do  not  support  it.  We  have  reached 
this  conclusion  after  careful  examination  of  those  decisions,  but  need 
not  discuss  them,  for  they  have  been  already  sufficiently  referred  to  and 
satisfactorily  considered  both  in  the  report  of  the  referee  and  in  the 
opinion  of  the  court  below.  It  is  not  necessary  to  determine  whether 
our  present  judgment  can  be  reconciled  with  that  of  the  Circuit  Court 
in  Re  Zug,  i6  N.  B.  R.  280,  Fed.  Cas.  No.  18,222.  It  is  enough  to 
say  of  that  case  that  it  is  not  of  binding  authority,  and  that  its  con- 
sideration by  us  has  not  shaken  our  confidence  in  the  correctness  of 
the  views  we  have  expressed. 

The  order  of  the  District  Court  is  affirmed. 


(127  Fed.  815.) 

COOPER  GROCERY  CO.  v.  BRYAN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  2, 1904.) 

No.   1,264. 

1.  Bankbtjptct—Pbiobities— Taxes— Subrogation. 

The  members  of  a  firm  gave  a  warranty  deed  for  land  on  which  taxes 
were  due.  Ten  years  later,  while  a  member  of  the  firm  was  a  bankrupt, 
judgment  was  rendered.  In  a  suit  to  foreclose  the  tax  lien,  against  the 
grantee  and  each  member  of  the  firm,  with  judgment  over  in  favor  of  the 
grantee  against  the  members  of  the  firm.  The  grantee  then  paid  the 
judgment  Held,  that  he  became  merely  a  general  creditor  of  the  bank- 
rupt and  was  not  entitled,  through  subrogation,  to  priority  of  payment 
under  Bankr.  Act  July  1,  1898,  c.  541,  §  64a,  30  Stat  563  [U.  S.  Comp.  St 
1901,  p.  3447],  providing  that  taxes  owing  by  the  bankrupt  to  the  United 
States,  state,  county,  district  or  municipality  shall  be  paid  prior  to  divi- 
dends to  credltora 

Petition  to  Superintend  and  Revise  Proceedings  in  Bankruptcy  of 
the  District  Court  of  the  United  States  for  the  Western  District  of 
Texas. 

Tno.  W.  Davis,  for  petitioner. 
T.  F.  Bryan,  for  respondent. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 
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PARDEE,  Circuit  Judge.  In  1894  the  firm  of  Moore  Bros.,  of 
which  the  bankrupt,  Bart  Moore,  was  a  partner,  owned  certain  lots  in 
the  city  of  Waco,  state  of  Texas,  standing  for  convenience  in  the  name 
of  James  I.  Moore,  who,  at  some  date  not  specified,  conveyed  said 
property  by  warranty  deed  to  M.  A.  Cooper,  who  thereafter  conveyed 
the  same  by  warranty  deed  to  the  Cooper  Grocery  Company.  The 
taxes  for  1894  assessed  on  said  lots  and  due  the  city  of  Waco,  county 
of  McLennan,  state  of  Texas,  remained  unpaid.  At  the  September 
term,  1901,  of  the  district  court  of  McLennan  county,  Tex.,  suit  was 
instituted  by  the  city  of  Waco  against  Luke  Moore,  John  Moore,  Bart 
Moore,  James  L  Moore,  and  T.  P.  Moore,  and  the  Cooper  Grocery 
Company,  to  recover  the  amount  of  the  tax  of  1894,  and  to  foreclose 
the  tax  lien  on  the  property  assessed  and  then  standing  in  the  name  of 
the  Cooper  Grocer}'  Company.  To  said  suit  all  tlie  defendants,  in- 
cluding the  bankrupt,  appeared  and  answered.  The  Cooper  Grocery 
Company,  setting  up  specifically  its  purchase  of  the  land  in  good  faith 
without  knowledge  of  the  unpaid  taxes  thereon,  and  also  the  like  pur- 
chase by  its  vendor,  M.  A.  Cooper,  asked  judgment  over  against  its 
codefendants  in  case  it  should  have  to  discharge  said  tax  lien.  Upon 
trial  had  judgment  was  rendered  the  14th  of  March,  1902,  for  $572 
in  favor  of  the  city  of  Waco  against  the  Cooper  Grocery  Company  and 
each  member  of  the  firm  of  Moore  Bros.,  including  said  bankrupt, 
with  foreclosure  of  the  tax  lien  upon  said  property,  and  for  judgment 
over  in  favor  of  Cooper  Grocery  Company  against  its  codefendants  in 
case  it  should  have  to  pay  said  judgment.  Thereafter,  and  upon  de- 
mand of  the  city  of  Waco,  and  to  prevent  an  order  of  sale  under  said 

t  judgment,  said  Cooper  Grocery  Company  paid  to  the  city  of  Waco  the 
amount  of  said  judgment,  interest  and  costs,  and  then  filed  its  petition 
in  the  bankruptcy  of  Bart  Moore,  alleging  subrogation  to  the  judg- 
ment in  favor  of  the  city  of  Waco,  and  praying  reimbursement  out  of 
any  assets  left  in  the  hands  of  the  trustee  and  prior  to  the  payment  of 
other  creditors,  the  same  as  the  city  of  Waco  would  have  been  en- 
titled to  under  the  terms  of  section  64a  of  the  bankrupt  act  (Act  July 
1,  1898,  c.  541,  30  Stat.  5G3  [U.  S.  Comp.  St.  11)01,  p.  3447]).  The 
referee  denied  the  right  of  the  Cooper  Grocery  Company  to  claim  re- 
payment under  section  64a,  and  denied  that  there  were  any  facts  which 
entitled  said  grocery  company  to  any  lien  or  priority.  The  decision 
of  the  referee  having  been  certified  to  the  district  judge,  that  judge 
entered  an  order  affirming  the  decision  of  the  referee  in  all  respects. 
Neither  the  referee  nor  the  district  judge  gave  any  reason  for  the  re-^ 
jection  of  the  demand  of  the  Cooper  Grocery  Company.  We  infer 
from  the  brief  filed  by  the  trustee  that  the  grounds  upon  which  he 
resisted  the  demand  were,  first,  that  under  section  64a  the  trustee  in 
bankruptcy  should  only  pay  taxes  on  real  estate  actually  coming,  into 
his  hands  for  administration ;  second,  that,  as  the  Cooper  Grocer\' 
Company  held  the  property  against  which  taxes  were  due  under  war- 
ranty deed  from  the  bankrupt,  it  had  accepted  the  promise  of  its 
grantors  to  remove  any  cloud  on  the  title  thereof,  and  the  tax  in  ques- 
tion was  merely  such  a  cloud;    and,  third,  that  the  claim  for  taxes 

.  had  been  merged  in  the  money  judgment,  after  which  the  demand  was 
only  a  money  demand,  and  the  original  claim  for  taxes  had  lost  its 
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identity,  and  the  petitioner  is  only  a  general  creditor  of  the  bankrupt. 

Under  the  judgment  rendered  in  the  district  court  of  McLennan 
county,  state  of  Texas,  the  Cooper  Grocery  Company,  upon  payment 
of  the  judgment  foreclosing  the  tax  lien,  was  entitled  to  judgment 
against  all  the  members  of  3ie  firm  of  Moore  Bros,  who  were  parties 
to  the  suit  As  the  property  upon  which  the  tax  lien  directly  rested 
was  the  property  of  the  Cooper  Grocery  Company,  and  it  was  for  that 
reason  that  they  were  compelled  to  pay  the  judgment,  it  is  clear  that  by 
pavment  they  only  became  subrogated  to  a  personal  judgment  against 
the  Moore  Bros.,  so  that  the  relation  of  the  Cooper  Grocery  Company 
to  the  banknipt  Bart  Moore  is  that  of  a  general  unsecured  creditor, 
unless  the  bankruptcy  law  gives  it  a  better  position  through  having 
paid  taxes  due  and  owing  by  the  bankrupt  to  the  city  of  Waco.  This 
better  position  is  claimed  under  section  64a  of  the  bankrupt  law,  as 
follows : 

"Debts  which  have  Priority,  (a)  The  court  shall  order  the  trustee  to  pay  all 
taxes  legally  due  and  owing  by  the  bankrupt  to  the  United  States,  state,  county, 
district,  or  municipality  In  advance  of  the  payment  of  dividends  to  creditors, 
and  upon  filing  the  receipts  of  the  proper  public  officers  for  such  payment  he 
shall  be  credited  with  the  amount  thereof,  and  in  case  any  question  arises  as 
to  the  amount  or  legality  of  any  such  tax  the  same  shall  be  heard  and  deter- 
mined by  the  court" 

The  policy  of  this  provision,  and  its  effect  when  taxes  were  actually 
due  and  owing  by  the  bankrupt  to  a  municipality,  we  had  occasion 
to  consider  in  City  of  Waco  v.  Bryan,  Trustee  (just  decided)  127  Fed. 
79,  62  C.  C.  A.  79,  and  we  there  held  that  by  and  through  the  bank- 
ruptcy the  municipality  was  not  to  be  hindered  or  delayed  in  the  col- 
lection of  its  taxes,  and  that,  where  taxes  were  actually  due  and  owing 
by  a  bankrupt  to  a  municipality,  the  letter  of  the  law  should  prevail, 
and  the  taxes  be  paid  prior  to  dividends,  irrespective  of  equities  existing 
otherwise  between  creditors. 

The  petitioner  claims  that  by  the  enforced  payment  of  the  judgment 
for  taxes  existing  as  a  lien  on  its  own  property  it  has,  under  the  doc- 
trine governing  equitable  assignment,  as  well  as  under  the  provisions 
of  the  judgment  paid,  become  subrogated  to  all  the  rights,  liens,  and 
priorities  of  the  original  creditor,  the  city  of  Waco,  whose  debt  was 
paid.  We  do  not  admit  the  justice  or  equity  of  this  contention.  The 
petitioner  does  not  come  within  the  letter,  nor,  as  we  think,  the  policy, 
of  the  statute.  The  equity  asserted,  if  admitted,  is  an  inferior  equity. 
The  case  shows  that  the  claim  asserted  is  a  partnership  debt  of  10 
years'  standing,  arising  out  of  property  long  owned  and  controlled  by 
petitioner;  that  said  property  never  came  into,  or  was  affected  by, 
the  bankruptcy ;  and  we  find  no  reason  in  equity  why  petitioner  should 
be  paid  by  preference  over  other  creditors.  The  short  of  the  matter 
is  that  the  petitioner  was  and  is  a  general  creditor  of  said  Bart  Moore, 
and  the  adjudication  of  said  Moore  in  bankruptcy  has  not  improved  the 
position. 

The  petition  for  review  is  denied,  with  costs, 
62  C.C.A.-h32 
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(127  Fed.  820.) 

PETERS  V.  HANGER. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  2,  1904.) 

No.  503. 

1.  Patents— Action  fob  Infringement— Limitation. 

Where  plaintiff  in  an  action  at  law  to  recover  damages  and  profits  for 
infringement  of  a  patent,  in  order  to  bring  himself  within  the  terms  of 
Rev.  St  S  4921,  amended  by  Act  March  8,  1897,  c.  891,  S  6,  29  Stat  692 
tU.  S.  Comp.  St  1901,  p.  3395],  which  gives  the  right  of  action,  but  provides 
that  there  shall  be  no  recovery  for  any  Infringement  committed  more  than 
six  years  before  the  commencement  of  the  suit  or  action,  alleges  that  the 
infringements  complained  of  were  committed  within  six  years,  it  is  not 
necessary  that  defendant  should  plead  the  statute,  to  entitle  him  to  avail 
himself  of  plaintiff's  failure  to  prove  such  allegation,  but  he  may  do  so 
under  the  general  Issue. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
EHstrict  of  Virginia. 

H.  M.  Smith,  Jr.,  and  W.  H.  Singleton  (Chas.  E.  Riordon,  on  the 
brief),  for  plaintiff  in  error. 

Ernest  Wilkinson,  for  defendant  in  error. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  McDOWELL, 
District  Judge. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  writ  of  error 
to  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Virginia.  The  plaintiff,  James  E.  Hanger,  brought  an  action  in  the 
court  below  for  damages  and  profits  against  A.  L.  Peters  because  of 
the  infringement  of  his  patent  rights.  He  sustained  his  action  under 
section  4921  of  the  Revised  Statutes  of  the  United  States,  amended  by 
act  of  March  3,  1897,  c.  391,  §  6,  29  Stat.  692  [U.  S.  Comp.  St.  1901, 
p.  3395].  This  section,  giving  jurisdiction  of  suits  for  the  infringement 
of  patent  rights,  concludes : 

"But  in  any  suit  or  action  brought  for  the  infringement  of  any  patent  there 
shall  be  no  recovery  of  profits  or  damages  for  any  infringement  committed 
more  than  six  years  before  the  filing  of  the  bill  of  complaint,  or  the  lining  of 
the  writ  in  such  suit  or  action." 

The  plaintiff  below,  recognizing  this,  in  stating  his  cause  of  action, 
alleged  that  the  infringements  complained  of  occurred  since  nth  Oc- 
tober, 1896,  and  3d  October,  1902.  The  defendant  pleaded  the  general 
issue.  The  cause  coming  on  for  trial  before  the  court  and  jury,  at 
the  conclusion  of  the  testimony  the  defendant  below  requested  the 
court  to  instruct  the  jury  that,  as  to  claims  i  and  2  of  the  Hanger 
patent,  inasmuch  as  no  act  of  infringement  had  been  proven  during 
six  years  preceding  the  date  of  the  filing  of  this  suit,  they  must  find 
for  the  defendant.  This  was  refused,  and  the  refusal  is  made  a  ground 
of  exreption.  The  jury  having  found  for  the  plaintiff  below,  a  writ  of 
error  was  allowed,  and  the  case  is  here  on  several  assignments  of  er- 
ror.   The  third  of  these  goes  to  such  refusal  of  the  court. 

^  1.  Pleading  In  infringement  suit,  see  note  to  Caldwell  v.  Powell,  19  C.  C. 
A.  595. 
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The  case  had  occupied  some  time.  A  large  amount  of  testimony 
had  been  taken.  Notes  of  testimony  were  had  by  a  stenographer, 
but  had  not  yet  been  reduced  to  ordinary  writing.  So,  when  this 
motion  was  addressed  to  the  court  below,  it  did  not  enjoy  the  advantage 
which  this  court  has  of  seeing  and  considering  the  whole  testimony. 
It  seemed  to  be  a  very  improbable  thing  to  omit  testimony  as  important 
as  that  alluded  to  in  this  exception.  Indeed,  as  was  stated  at  the  bar, 
the  judge  supposed  that  it  was  in  the  atmosphere.  We  have  carefully 
examined  the  evidence  which  is  in  the  record,  and  have  failed  to  dis- 
cover any  evidence  showing  the  date  that  any  infringement  of  the 
patent  was  made  by  the  defendant  below,  if,  indeed,  any  infringement 
was  proved.  There  is  much  to  create  a  surmise,  but  nothing  to  show 
any  act  within  six  years  before  the  suit  was  brought.  Can  this  avail 
the  defendant  below?  He  pleaded  the  general  issue,  and  did  not 
plead  the  statute. 

We  are  of  opinion  that  the  plea  of  the  statute  was  not  necessary  in 
this  case.  It  may  be  true  that  in  a  law  case,  although  in  the  state- 
ment of  his  complaint  the  plaintiff  may  show  by  dates  that  his  cause 
of  action  did  not  accrue  within  six  years,  or  the  statutory  period,  what- 
ever that  may  be,  still  the  defendant  cannot  avail  himself  of  that,  either 
by  demurrer  or  in  any  other  way,  except  by  the  plea  of  the  statute. 
13  Enc.  PL  &  Pr.  184,  200.  The  reason  is  obvious.  If  the  statute  be 
pleaded,  the  other  party  may  reply,  showing  that  he  comes  within 
some  exception  of  the  statute.  Otherwise  he  will  be  precluded.  But 
when  the  statute  prescribes  a  condition  for  the  suit,  and  the  plaintiff 
states  that  he  has  fulfilled  the  condition,  this  reason  does  not  apply. 
Under  the  established  rule  of  pleading,  the  probata  and  allegata  must 
agree.  A  plaintiff  must  prove  the  material  allegations  of  his  com- 
plaint. Requiring  him  to  do  so,  he  can  lose  nothing  of  any  right  he 
may  have,  and  can  set  forth  a  reason  for  his  exception  from  the  statute. 
In  a  note  to  13  Enc.  PI.  &  Pr.  p.  200,  it  is  stated  : 

••Though  the  rule  Is  that  a  defendant  at  law  must  plead  the  statute  of  limi- 
tations,  and  cannot  raise  the  defense  by  demurrer,  yet  where  a  cause  of  action 
which  did  not  exist  at  common  law  Is  given  by  statute,  and  the  bringing  of  the 
suit  within  a  certain  period  Is  made  an  essential  element  of  the  right  to  sue, 
and  there  is  no  saving  or  qualification,  objection  may  be  taken  by  demurrer. 
Such  a  statute  Is  not  strictly  a  statute  of  limitations,  and  the  right  to  sue  must 
be  accepted  in  all  respects  as  the  statute  gives  it;"  quoting  as  the  principal 
case  Lambert  v.  Ensign  Mfg.  Co.,  42  W.  Va.  813,  26  S.  E.  431 ;  Jackson  v.  Hull, 
21  W.  Va.  601 ;  abd  a  number  of  other  cases  from  many  states  in  the  Union. 

In  Nat.  Bk.  v.  Carpenter,  loi  U.  S.  567,  25  L.  Ed.  815,  a  demurrer 
was  sustained  to  a  bill  in  equity  on  similar  ground. 

We  are  of  opinion  that,  when  this  motion  was  made  by  the  defend- 
ant below,  the  court  erred  in  not  recognizing  its  force.  The  plaintiff 
had  failed  to  prove  a  material  element  in  his  case. 

It  is  ordered  that  the  judgment  of  the  Circuit  Court  be  reversed, 
and  that  the  case  be  remanded  to  that  court,  with  instructions  to  grant 
a  new  trial.     Reversed. 


Digitized  by  VjOOQIC 


500  C2  C.  C.  A.  REPORTS. 

(127  Fed.  656.) 

THAYER  et  al.  v.  CIIECKLET. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  190i.) 

No.  982. 

1.  CoNTBACT—CoNSTBucTioN— Liability  fob  Neoliqence  in  Pebfobmancc. 

Where,  by  the  terms  of  a  contract  made  by  the  owners  of  a  building  for 
moving  a  safe  therein,  the  elevator  was  to  be  used  at  their  risk,  the  Janitor 
who  operated  such  elevator  in  making  the  removal  was  their  agent,  and 
not  the  contractor's,  and  they  were  liable  for  his  negligence  through  which 
an  employ 6  of  the  contractor  was  injured. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  lUinois. 
The  facts  are  stated  in  the  opinion  of  the  court, 

Albert  E.  Dacy,  for  plaintiffs  in  error. 
F.  H.  Novak,  for  defendant  in  error. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  delivered  the  opinion  of  the  court. 

The  judgment  below  was  for  three  thousand  dollars,  and  the  ac- 
tion one  for  personal  injuries  received  by  the  defendant  in  error  in 
an  elevator  owned  and  operated  by  plaintiffs  in  error,  in  a  building  in 
Chicago  known  as  the  Calumtt  Building. 

May  1 2th,  1900,  one  Moores,  a  mover  of  safes,  was  called  upon  by 
the  plaintiffs  in  error,  through  their  agent,  to  move  a  safe  from  the 
third  floor  of  the  building  to  an  upper  floor.  An  arrangement  having 
been  agreed  upon,  the  safe  was  taken  out  of  the  room  where  it  had 
stood  and  put  in  the  elevator  operated  by  the  janitor  of  the  building. 
But  the  carrying  capacity  of  the  elevator  was  found  unequal  to  the 
weight  of  the  safe,  the  elevator  thus  loaded  sinking  to  the  ground  floor 
with  what  the  witnesses  called  a  thud.  The  defendant  in  error,  an  em- 
ploye of  Moores,  was  inside  the  elevator  with  the  safe,  and,  on  the  ele- 
vator reaching  the  ground  floor,  was  told  by  Moores  to  help  push  the 
safe  off.  This  was  done,  but  before  the  defendant  in  error  could  fol- 
low, the  elevator  shot  up,  and  in  trying  to  escape  through  a  door  on 
the  fourth  floor,  defendant  in  error  received  the  injuries  for  which  the 
suit  was  brought. 

The  proof  satisfies  us,  as  it  must  have  satisfied  the  jury,  that  the 
injuries  were  attributable  to  the  negligence  of  the  janitor  of  the  build- 
ing in  the  operation  of  the  elevator,  and  that  defendant  in  error  was 
guilty  of  no  contributory  negligence.  The  principal  question  is  this: 
Was  such  janitor,  in  the  matter  of  moving  this  safe,  tiie  agent  of  the 
plaintiffs  in  error,  or  of  Moores  ? 

There  is  evidence  in  the  record  sufficient  to  show,  that  Moores  upon 
being  applied  to  to  move  the  safe,  stated  that  he  would  take  it  up  by 
rope  for  fifteen  dollars,  or  by  elevator  for  ten,  but  that  in  case  the 
latter  method  was  chosen,  the  owners  of  the  building  would  take  the 
risk  of  the  elevator.  This  arrangement,  in  our  judgment,  made  the 
janitor  of  the  building,  operating  the  elevator,  the  agent  of  the  plkin- 
tiffs  in  error,  so  that  his  negligence  became  their  negligence. 

In  this  view  of  the  facts  of  the  case,  all  discussion  of  law  relating  to 
liability  in  cases  of  independent  contract  is  immaterial. 

The  judgment  must  be  affirmed. 
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(124  Fed.  4S1.) 

BRUCE  ▼.  RAYNER,  Atty.  Gen.  of  Md.,  et  al. 

(Circuit  Ck>nrt  of  Appeals,  Fourth  Circuit.    July  17,  1903.) 

No.  483. 

1.  Intbrstatb   Eztraditior— Matters    Reviewable   on    Habeas   Corpus- 
Fleeing  FROM  Justice. 

The  question  whether  a  person  arrested  on  a  governor's  warrant  for 
return  to  another  state  on  requisition  from  Its  Governor  Is  a  fugitive 
from  the  justice  of  such  state  Is  one  of  fact,  which  may  be  Inquired  Into 
by  the  courts  on  a  writ  of  habeas  corpus,  the  decision  of  the  Governor 
in  Issuing  his  warrant  being  prima  facie  evidence  of  the  fact,  but  not 
conclusive;  although,  when  such  decision  was  made  after  a  hearing  and 
on  conflicting  evidence,  It  will  not  be  reversed  by  a  court 

8.  Same— Evidence  Receivable. 

In  habeas  corpus  proceedings  for  the  discharge  of  a  person  held  under 
an  extradition  warrant  Issued  by  the  Governor  of  a  state,  the  court  will 
not  receive  evidence  tending  to  show  the  guilt  or  Innocence  of  the  person 
whose  surrender  Is  sought  in  determining  the  question  whether  or  not  he 
is  a  fugitive  from  Justice. 

&  Same. 

In  habeas  corpus  proceedings  for  the  discharge  of  a  person  held  under 
an  extradition  warrant  for  return  to  another  state  to  answer  to  an  Indict 
ment  for  bigamy,  where,  under  the  statute  of  such  state,  a  prosecution 
for  bigamy  Is  barred  In  two  years  after  the  date  of  the  offense,  unless 
the  accused  flees  from  Justice,  and  the  Indictment  upon  which  the  requi- 
sition was  based  was  found  more  than  two  years  after  the  date  of  the 
offense  laid  therein.  It  is  competent  for  the  petitioner  to  show  that  he 
remained  In  such  state,  without  being  concealed,  for  more  than  two  years 
after  the  date  of  the  alleged  offense,  since  such  evidence  does  not  go  to 
any  matter  of  defense,  but  tends  to  prove  that  petitioner  is  not  a  fugitive 
from  Justice. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

This  case  comes  up  on  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland.  Thomas  Bruce,  the  appellant,  being  in  custody 
of  an  agent  of  the  state  of  New  Jersey  under  the  warrant  of  the  Governor 
of  Maryland,  applied  on  the  2d  January,  1903,  to  the  Circuit  Court  of  the 
United  States  for  a  writ  of  habeas  corpus.  His  petition  sets  forth  his  arrest 
and  alleged  unlawful  detention  under  a  warrant  Issued  by  the  Governor  of 
Maryland  In  response  to  a  requisition  of  the  Governor  of  Now  Jersey,  and 
proceeds  as  follows:  **Third.  Your  petitioner  is  advised  and  believes  and 
charges  that  the  said  requisition  is  baseU  upon  an  Indictment  alleged  to  have 
been  found  by  a  grand  Jury  In  and  for  the  county  of  Essex,  in  the  state  of 
New  Jersey,  which  indictment  your  petitioner  charges  is  defective,  illegr.l, 
null  and  void,  and  without  reasonable  or  adequate  foundation  in  law  or  in 
fact,  and  without  probable  cause;  and  your  petitioner  charges  that  said  in- 
dictment does  not  show  that  any  crime  has  been  committed  by  him  under 
the  laws  of  the  'State  of  New  Jersey,  although  professing  so  to  charge  him 
with  the  crime  of  bigamy."  The  writ  of  habeas  corpus  having  been  Issued, 
the  body  of  the  prisoner  was  produced,  and  a  return  made  to  the  writ.  This 
return  avers  that  the  prisoner,  Thomas  Bruce,  is  lawfully  in  custody  by 
virtue  of  a  warrant  Issued  to  the  agent  ot  the  state  of  New  Jersey  by  the 
Governor  of  the  state  of  Maryland,  upon  the  request  of  the  Governor  of  New 
Jersey,  on  the  ground  that  said  Thomas  Bruce  Is  within  the  state  of  Maryland 
as  a  fugitive  from  Justice  of  the  state  of  New  Jersey,  under  an  Indictment 
charging  him  with  bigamy,  a  crime  committed  by  him  within  the  state  of 
New  Jersey,  against  the  laws  of  New  Jersey;    the  papers  accompanying  the 

If  1.  See  Habeas  Corpus,  vol.  25,  Cent  Dig.  §  90. 
See  note  at  end  of  case. ' 
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demand  by  gaid  CJovemor  of  New  Jersey  being  certified  as  authentic  by  him. 
Ta  this  return  the  petitioner,  Thomas  Bruce,  replied  that  be  is  not^  lawfully 
in  custody,  has  not  been  properly  indicted  for  any  offense  against  the  laws 
ot  New  Jersey,  especially  and  particularly  of  the  crime  of  bigamy,  and  also 
denying  that  he  is  a  fugitive  from  justice  of  the  said  state.  Hearing  the  re- 
turn, the  court  discharged  the  writ,  and  remanded  the  petitioner  into  custody. 
Leave  to  appeal  was  granted,  and  the  cause  is  here  on  eight  assignments  of 
error.  The  first  six  of  these  allege  for  error  that  the  court  did  not  hold  that 
the  indictment  presented  to  the  Governor  of  Maryland  did  not  properly  and 
legally  charge  the  petitioner  with  a  crime  against  the  laws  of  New  Jersey. 
The  laws  of  New  Jersey  on  this  subject  appear  hereafter.  The  seventh  and 
eight  assignments  of  error  charge  errors  in  the  court  in  excluding  testimony 
offered  by  the  petitioner  for  the  purpose  of  showing  that  within  the  two 
years  succeeding  11th  March,  1897,  the  date  charged  In  the  indictment  as 
the  date  of  the  alleged  offense,  the  petitioner  was  a  resident  of  the  state  of 
New  Jersey,  and,  except  at  intervals,  when  absent  on  business,  was  not  with- 
out the  reach  of  criminal  process  tn  said  state.  And,  further,  that  the  peti- 
tioner was  a  resident  of  the  said  state  of  New  Jersey,  living  there,  except  at 
intervals  when  absent  on  account  of  business,  prior  to  said  alleged  offense, 
until  about  December  1,  1900.  The  warrant  of  the  Governor  of  Maryland 
does  not  disclose  whether  he  considered  any  evidence  bearing  upon  the  ques- 
tion was  the  petitioner,  Thomas  Bruce,  a  fugitive  from  justice;  nor  whether 
he  considered  the  sufilciency  of  the  indictment.  When  the  cause  was  heard 
In  the  Circuit  CJourt  no  testimony  was  received  upon  the  question  was  the 
petitioner  a  fugitive  from  justice.  Apparently  the  court  did  not  go  behind 
the  warrant  of  the  Governor  of  Maryland. 

Richard  B.  Tippett  and  Wilson  J.  Carroll  (Thomas  I.  Elliott,  on 
the  brief),  for  appellant. 

Edgar  Allan  Poe  (Robert  M.  McLane,  on  the  brief),  for  appellees. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  KELLER, 
District  Judge. 

SIMONTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
Was  this  error  on  the  part  of  the  court?  Section  2,  cl.  2,  art.  4,  of 
the  Constitution  of  the  United  States,  declares : 

**That  a  person  charged  In  any  state  with  treason,  felony  or  any  other  crime 
who  shall  flee  from  justice  and  be  found  in  another  state,  shall  on  the  demand 
of  the  executive  of  the  state  from  which  he  fled  be  delivered  up  to  be  removed 
to  the  state  having  jurisdiction  of  the  crime." 

Provision  for  executing  this  mandate  of  the  Constitution  is  made 
in  sections  5278-5279,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  3597]. 
Whenever,  however,  a  person  ch^ged  with  being  a  fugitive  from  jus- 
tice is  arrested  under  a  warrant  of  the  governor  of  a  state  for  de- 
livery to  the  authorities  of  the  demanding  state,  he  is  entitled  to  in- 
voke the  judgment  of  the  judicial  tribunals,  either  federal  or  state, 
by  writ  of  habeas  corpus  upon  the  lawfulness  of  his  arrest  and  im- 
prisonment. Roberts  v.  Reilly,  116  U.  S.  94,  6  Sup.'Ct.  291,  25  L. 
Ed.  544;  Robb  V.  Connolly,  iii  U.  S.  624,  4  Sup.  Ct.  544,  28  L.  Ed. 
542;  Ex  parte  Hart,  63  Fed.  249,  11  C.  C.  A.  165,  25  U.  S.  App. 
22,  28  L.  R.  A.  801.  When  a  demand  of  this  character  is  made  on 
the  Governor  of  a  state,  two  questions  are  presented  to  him :  First. 
Is  the  person  demanded  substantially  charged  with  a  crime  against  the 
laws  of  the  state  from  whose  justice  it  is  alleged  that  he  has  fled  by 
an  indictment  or  affidavit  properly  certified?  Second.  Is  he  a  fugi- 
tive from  justice  from  the  state  demanding  him? 
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The  first  is  a  question  of  law,  and  as  such  always  open  to  Judicial 
inquiry  on  the  face  of  the  papers  on  application  for  discharge  under 
a  writ  of  habeas  corpus.  Roberts  v.  Reilly,  supra.  The  second  is  a 
question  of  fact,  and  the  issuance  of  a  writ  of  remand  by  the  Governor 
is  prima  facie  and  presumptively  conclusive  of  this  fact,  whether  he 
makes  an  express  finding  thereon  or  not.  Roberts  v.  Reilly,  supra. 
In  this  case  it  is  said : 

"How  far  the  decision  of  the  Governor  on  this  question  of  fact  may  be  re- 
viewed judicially  in  proceedings  in  habeas  corpus,  or  whether  it  is  not  con- 
clusive, are  questions  not  settled  by  harmonious  Judicial  decisions,  nor  by 
any  authoritative  judgment  of  the  Supreme  Court  of  the  United  States." 

But  the  learned  judge  delivering  the  opinion  treats  the  conclusion 
of  the  Governor  as  prima  facie  and  presumptively  correct  only  until 
such  presumption  is  overthrown  by  contrary  proof.  To  the  same 
effect  is  Ex  parte  Reggel,  114  U.  S.  653,  5  Sup.  Ct.  1148,  29  L.  Ed. 
250.  Both  of  these  cases  go  into  an  examination  of  the  facts,  and 
coincide  in  the  conclusion  of  the  Governor.  A  fugitive  from  justice 
is  one  who,  having  committed  a  crime  within  a  state,  either  conceals 
himself  within  the  state  or  departs  therefrom  so  that  he  cannot  be 
reached  by  ordinary  process.  Therefore,  in  determining  whether 
he  be  delivered  on  the  demand  of  the  state  in  which  he  is  charged 
with  crime,  it  must  appear  not  only  that  he  was  properly  indicted; 
it  must  also  appear  that  he  was  within  the  state  when  the  crime 
charged  was  committed,  and  also  that  he  had  concealed  himself,  or 
had  absconded,  so  that  he  could  not  be  reached  by  ordinary  process. 
Ex  parte  Reggel,  114  U.  S.  651,  652,  5  Sup.  Ct.  1148,  29  L.  Ed.  250. 
So  it  would  seem  that  the  question  of  fact  is  always  open  to  inquiry. 
The  mere  requisition  of  the  Governor  of  the  demanding  state  can- 
not be  accepted  as  conclusive  of  the  facts,  else  the  accused  person 
may  be  remanded,  notwithstanding  incontestable  proof  that  he  had 
never  been  within  the  state  whose  executive  is  demanding  him.  Ex 
parte  Reggel,  114  U.  S.  652,  5  Sup.  Ct.  1148,  29  L.  Ed.  250.  It 
is  clear,  therefore,  that  this  fact  is  open  to  proof  and  examination. 
Hyatt  v.  New  York,  23  Sup.  Ct  456,  47  L.  Ed.  657.  And  if  one  fact 
which  constitutes  the  term  "fugitive  from  justice"  can  be  inquired 
into,  why  should  not  the  other  facts,  equally  necessary,  be  also  in- 
quired into?  It  is  no  doubt  true  that,  if  conflicting  evidence  has  been 
submitted  to  the  Governor  of  the  state  in  which  the  person  is  found 
upon  the  question  of  fact,  and  he,  considering  it,  had  decided  to  de- 
liver the  person  demanded,  the  presumption  being  always  in  favor 
of  the  Governor's  decision,  the  courts  will  not  inquire  into  and  re- 
verse his  decision.    As  is  said  in  Hyatt  v.  New  York,  supra : 

"If,  upon  a  question  of  fact  made  before  the  Governor,  which  he  ought  to 
decide,  there  were  evidence  pro  and  con,  the  courts  might  not  be  justified  in 
reversing  the  decision  of  the  Governor  upon  the  question.  In  a  case  like  that, 
where  there  was  some  evidence  sustaining  the  finding,  the  courts  might  re- 
gard the  decision  of  the  Governor  as  conclusive." 

In  the  case  at  bar  the  record  does  not  disclose  whether  any  evi- 
dence was  offered  before  the  Governor  of  Maryland,  or  whether 
he  acted  solely  on  the  requisition.  If  the  delivery  of  Bruce  had  been 
perfected,  and  he  had  been  restored  to  the  jurisdiction  of  New  Jer- 
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scy,  then  no  inquiry  into  the  action  of  the  Governor  of  Maryland  could 
be  made.  "His  warrant,  unassailed  by  competent  authority,  is  com- 
plete justification  of  the  arrest  and  siurender  of  the  alleged  fugitive. 
When  so  delivered  by  virtue  of  such  warrant,  his  surrender  is  law- 
ful, and  the  demanding  state  has  rightful  possession  of  his  person^ 
and  may  lawfully  subject  him  to  criminal  process  for  the  offense 
charged.  The  executive  warrant  has  then  spent  its  force.  It  is  no 
longer  operative."  In  re  Cook  (C.  C.)  49  Fed.  841.  See,  also^ 
Streep  v.  United  States,  160  U.  S.  128,  16  Sup.  Ct.  244,  40  L.  Ed.  365. 
In  the  case  In  re  Cook,  above  quoted,  Jenkins,  J.,  speaking  for  the 
Circuit  Court  of  Appeals  says : 

**It  is  essential  to  compliance  with  such  executive  demand  that  the  person 
whose  surrender  is  demanded  be  adjudged  a  fugitive  from  justice  of  the  de< 
manding  state.  The  decision  of  the  executive  is  not  conclusive  of  that  fact. 
And  so  we  are  of  the  opinion  that  the  action  of  the  executive  is  reviewable 
by  federal  tribunals,  and  it  is  competent  for  the  courts  to  determine  whether 
in  fact  the  demanded  person  is  a  fugitive  from  justice." 

He  sustains , this  doctrine  by  quoting  from  a  number  of  state  cases. 
An  important  question  in  this  connection  is,  what  kind  of  testimony 
can  be  admitted?  It  would  seem  that  it  is  not  competent  either  for 
the  Governor  or  for  the  court  to  go  into  evidence  tending  to  show 
the  guilt  or  innocence  of  the  party  whose  surrender  is  sought.  This 
would,  in  effect,  be  a  trial  of  the  case,  although  the  manifest  design 
of  the  Constitution  and  the  act  of  Congress  is  that  the  party  de- 
manded should  be  remitted  for  trial  exclusively  in  the  state  in  which 
he  stands  charged  with  having  committed  the  offense.  In  re  Lear\\ 
Fed.  Cas.  No.  8,162.  See,  also,  In  re  White,  55  Fed.  54,  5  C.  C.  A. 
29,  which  says: 

'*Nor  upon  principle  and  in  the  absence  of  controning  authority  should  the 
statute  be  construed  as  authorizing  an  inquiry  into  the  guilt  or  innocence  of 
the  person  in  the  tribunals  of  the  state  in  which  he  is  found.*' 

And,  also,  in  Re  Bloch  (D.  C.)  87  Fed.  981,  it  is  said: 

"In  habeas  corpus  proceedings  for  the  discharge  of  a  person  held  under  an 
extradition  warrant  i8sue<l  by  the  Governor  of  a  state,  the  federal  courts  will 
not  consider  or  pass  upon  any  matters  of  defense  to  the  indictment  upon 
which  extradition  is  based,  nor  a  charge  that  the  requisition  proceedings  are 
instigated  by  malice,  and  intended  to  annoy  or  harass  the  petitioner.  "Whether 
the  charge  is  legally  and  sufficiently  laid  in  the  indictment  is  a  Judicial  ques- 
tion to  be  decided  by  the  courts  of  the  sthte  in  which  the  crime  was  com- 
mitted, and  not  by  the  executive  authority  of  a  state  upon  whom  the  demand 
was  made." 

Kentucky  v.  Dennison,  24  How.  66,  16  L.  Ed.  717. 

So,  also,  such  inquiry  cannot  be  made  by  the  court  reviewing  the 
action  of  the  governor. 

The  indictment  presented  to  the  Governor  of  Maryland  was  in 
these  words : 

"Essex  Oyer  and  Terminer  and  General  Jail  Delivery.  September  Term. 
A.  D..  1902.  Essex  County,  to- wit: — The  grand  jurors  of  the  State  of  New 
Jersey,  in  and  for  the  County  of  Essex,  upon  their  oath.  Present,  that  Thomas 
Bruce,  late  of  the  City  of  Newark,  in  the  County  of  Essex  aforesaid,  on  the 
twelfth  day  of  November,  eighteen  hundred  and  seventy-nine,  at  the  City  of 
Richmond,  in  the  State  of  Virginia,  did  marry  and  have  for  his  wife,  on*> 
Louisa  Howard,  and  afterwards  while  the  said  Thomas  Bruce  was  so  married 
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to  the  said  Louisa  Howard,  did  on  the  eleventh  day  of  March,  In  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  ninety-seven,  with  force  and 
arms  at  the  City  of  Newark  aforesaid,  In  the  Ck>unty  aforesaid,  and  within 
the  Jurisdiction  of  the  court,  unlawfully  marry  and  take  to  wife  one  Mary 
Cecilia  Hannon,  the  said  Louisa  Howard  then  and  there  being  still  alive  and 
the  lawful  wife  of  the  said  Thomas  Bruce,  contrary  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  and  against  the  peace  of  the  State,  the 
government  and  dignity  of  the  same." 

It  is  stated  in  the  petition  of  Thomas  Bruce  that  he  was  living  in 
New  Jersey  anterior  to  and  at  the  time  of  the  commission  of  the 
crime  charged  in  the  indictment,  and  that  he  continued  to  live  in  the 
state  of  New  Jersey,  occasional  absence  for  business  excepted,  up 
to  December,  1900.  Does  this  allegation  go  to  the  sufficiency  of  the 
indictment?  Is  it  a  matter  of  defense,  or  is  it  an  allegation  bearing 
upon  the  question,  is  he  a  fugitive  from  justice?  The  petitioner  is 
indicted  for  the  crime  of  bigamy  under  the  statute  of  New  Jersey 
above  quoted.  The  crime  alleged  is  that,  being  already  married  to 
a  living  wife,  he  went  through  the  ceremony  of  marriage  with  an- 
other person.  That  act  constituted  the  crime.  And  it  is  not  a  con- 
tinued crime.  The  cohabitation  after  the  second  marriage  is  not  in- 
volved in  the  charge  of  bigamy.  The  date  of  the  marriage  is  essen- 
tial, for  the  second  marriage,  to  be  a  crime,  must  have  been  entered 
into  whilst  the  accused  has  a  wife  living.  A  statute  of  the  same  state 
of  New  Jersey  (Gen.  St.  p.  1145,  §  ^3^)  declares  as  follows:  "Nor 
shall  any  person  be  prosecuted,  tried  or  punished  for  any  offense  not 
punishable  by  death"  (of  which  bigamy  is  one),  "unless  the  indict- 
ment shall  be  found  within  two  years  from  the  time  of  committing 
the  offense.  *  *  *  Provided  further,  that  nothing  herein  con- 
tained shall  extend  to  any  person  fleeing  from  justice."  The  indict- 
ment in  this  case,  as  we  have  seen,  was  found  September  term,  1902, 
and  charges  bigamous  marriage  of  the  petitioner  as  of  the  nth  March, 
1897.  It  thus  appears  that,  in  order  to  prosecute,  try,  or  punish  one 
charged  with  bigamy  in  New  Jersey,  it  must  appear  that  he  or  she, 
having  a  wife  or  husband  living,  has  been  guilty  of  the  act  of  mar- 
riage to  another  person  within  two  years  of  the  finding  of  the  indict- 
ment ;  and  that,  unless  such  indictment  is  so  brought  within  the  said 
two  years,  the  prosecution  will  not  lie,  unless  the  person  accused  be 
a  fugitive  from  justice.  Now,  we  have  seen  that,  to  make  one  a 
fugitive  from  justice,  it  must  appear,  first,  that  he  was  within  the  state 
when  the  crime  charged  is  alleged  to  have  been  committed ;  second, 
that,  being  amenable  to  criminal  process,  he  either  concealed  himself, 
or  avoided  it  so  that  he  could  not  be  served,  or  that  he  departed  the 
state,  and  so  avoided  service.  If,  therefore,  it  could  be  shown  that 
he  did  not  conceal  himself  within  the  state  during  the  period  which 
he  was  amenable  to  criminal  process,  this  would  be  evidence  tending 
to  establish  the  fact  that  he  was  not  a  fugitive  from  justice.  This 
testimony  would  not  go  to  the  sufficiency  of  the  indictment,  or  to  any 
manner  of  defense ;  it  would  be  directed  solely  to  the  question  wheth- 
er he  was  a  fugitive  from  justice — a  question  of  fact.  The  court, 
as  has  been  seen,  can  inquire  whether  the  accused  was  within  the 
state  at  the  date  of  the  allee;ed  crime,  and  pursuing  its  inquiry  it  can 
ascertain  if,  being  within  the  State  at  that  time,  he  remained  within 
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reach  of  its  criminal  process  during  the  whole  period  for  which  such 
process  could  run.  If  this  be  established,  then  it  could  reasonably 
be  concluded  that  he  is  not  a  fugitive  from  justice,  and  so  not  within 
the  provisions  of  the  Constitution  or  of  the  act  of  Congress.  It  is 
not  a  question  of  pleading,  presented  to  the  court  on  the  trial  of  the 
accused,  as  in  United  States  v.  Cook,  ly  Wall.  i68,  21  L.  Ed.  538, 
but  a  question  of  fact  to  be  disposed  of  before  remanding  the  accused 
to  the  demanding  state.  He  cannot  be  remanded  unless  he  be  a  fugi- 
tive from  justice. 

To  sum  up :  We  are  of  the  opinion  that  the  Circuit  Court  hearing 
the  case  on  the  petition,  return,  and  replication  in  habeas  corpus 
could  judicially  inquire  into  the  sufficiency  of  the  indictment  under 
which  petitioner  was  demanded  (Ex  parte  Hart,  63  Fed.  249,  11  C. 
C.  A.  165,  25  U.  S.  App.  22,  28  Lf.  R.  A.  801) ;  that  it  could  also  ju- 
dicially inquire  into  the  facts  bearing  upon  the  question  whether 
the  petitioner  was  or  was  not  a  fugitive  from  justice,  and  that  the 
court  erred  in  not  permitting  testimony  to  be  introduced  touching 
this  question. 

It  is  ordered  that  the  cause  be  remanded  to  the  Circuit  Court, 
with  instructions  to  receive  such  testimony  as  will  properly  bear  upon 
the  question  whether  or  not  the  petitioner  in  this  case  was  a  fugitive 
from  justice. 

NOTB. 

Soope  of  Berlew  im  Halieas  Corpus  to  Froonro  Boleaso  of  Persons 
Sovcht  to  be  Extradited* 

I.  In  General. 

[a]  (U.  S.  1902)  Pending  proceedings  for  extradition,  regalarly  and  consti- 
tutionally taken  under  the  acts  of  Congress,  cannot  be  put  an  end  to  by  writ 
of  habeas  corpus.— Terlinden  v.  Ames,  22  Sup.  Ct  484,  184  U.  S.  270,  46  L. 
Ed.  534. 

[bj  (U.  S.  1902)  Evidence  to  show  that  no  extraditable  offense  has  been 
oomniitt(Ml  is  not  admissible  on  an  application  for  a  writ  of  habeas  corpus  in 
behalf  of  a  person  arrested  under  extradition  proceedings,  since  that  is  a 
matter  to  be  determined  by  the  commissioner,  if  competent  legal  evidence  of 
the  commission  of  such  crime  shall  be  presented  to  him. — ^Terlinden  v.  Ames, 
22  Sup.  Ct  484,  184  U.  S.  270,  46  L.  Ed.  534. 

[c]  (U.  S.  1902)  The  objection  that  the  Judge  issuing  the  warrant  of  arrest 
in  extradition  proceedings  made  the  warrant  returnable  t>efore  a  United  States 
commissioner  specially  designated,  as  required  by  Rev.  St.  U.  S.  I  5270  [U. 
S.  Comp.  St.  1901,  p.  3591],  to  act  In  such  cases,  is  not  available  when  first 
made  on  habeas  corpus,  even  though  such  section  seems  technically  to  require 
the  warrant  to  be  made  returnable  before  the  magistrate  issuing  It  Judg- 
ment, In  re  Grin  (C.  C.  1901)  112  Fed.  790,  affirmed. — Grin  v.  Shine,  23  Sup. 
Ct.  98,  187  U.  S.  181,  47  L.  Ed.  130. 

[d]  (U.  S.  1897)  A  federal  court  will  not  on  habeas  corpus  discharge  one 
held  for  inter^ate  extradition  under  a  charge  of  crime,  where  the  extradition 
papers  show  that  no  right  secured  to  the  prisoner  by  the  Constitution  or  laws 
of  the  United  States  has  been  violated.— Ex  parte  Dawson,  83  Fed.  306>  28 
C.  C.  A.  081. 

[e]  (U.  S.  1870)  In  reviewing  proceedings  in  foreign  extradition  upon  cer- 
tiorari or  habeas  corpus,  the  court  cannot  pass  in  any  manner  upon  the  dis- 
charge of  the  executive  functions  of  the  President  If  the  mandate  of  the 
President  authenticated  by  the  State  Department,  shows  that  the  President 
considers  that  satisfactory  evidence  has  been  produced  that  the  person  named 
stands  charged  with  the  crime,  the  court  cannot  question  the  evidence  on 
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which  the  President  came  to  that  conclttsion. — In  re  Farez,  Fed.  Cas.  No. 
4,645  [2  Abb.  U.  S.  346,  7  Blatchf.  845.  40  How.  Prac.  1071. 

[f]  (U.  S.  1878)  A  federal  court  may,  upon  a  writ  of  habeas  corpus,  inquire 
into  the  validity  of  the  mittimus  and  discharge  one  arrested  and  committed 
for  trial  by  a  state  committing  magistrate,  who  is  charged  with  an  ofiTense 
committed  in  another  state,  unless  there  be  a  charge  of  crime  against  the 
prisoner  in  the  state  from  which  he  is  alleged  to  be  fugitive,  a  demand  by  the 
Crovemor  of  that  state  for  his  arrest  and  detention,  an  indictment  found  in 
the  state  from  wlilch  the  prisoner  has  fled,  or  an  affidavit  made  and  certified 
by  the  Governor  of  that  state ;  and  it  must  appear  that  the  prisoner  was*  in 
the  state  where  the  crime  was  committed  and  that  he  has  fled  from  it. — Ex 
parte  McKean,  Fed.  Cas.  No.  8,848  [3  Hughes,  23]. 

[g]  (U.  S.  1886)  Although  the  courts  have  power  on  habeas  corpus  to  review 
the  decisions  of  the  executive  authority  in  extradition  proceedings,  they  will 
not  overrule  such  decisions  unless  they  are  clearly  satisfied  that  an  error  has 
been  conunitted. — Ex  parte  Brown  (D.  C.)  28  Fed.  653. 

[h]  (Cal.  1855)  Where  a  party,  escaped  from  another  state,  is  arrested  as  a 
fugitive  from  Justice,  the  judiciary,  by  a  writ  of  habeas  corpus,  have  Juris- 
diction to  examine  into  the  case;  and  though  the  courts  possess  no  power  to 
control  the  executive  discretion,  and  compel  a  surrender,  yet,  the  executive 
having  once  acted,  that  discretion  may  be  examined  into,  in  every  case  where 
the  liberty  of  the  subject  is  involved. — In  re  Manchester,  5  Cal.  237. 

[i]  (Ga.  1898)  The  fact  that  the  alleged  offender  had  given  bond  in  bail 
trover  in  a  suit  against  him  for  the  recovery  of  the  goods  involved  In  the 
criminal  charge  constituted  no  legal  reason  for  his  release,  and  evidence  there- 
of was  inadmissible.— Barranger  v.  Baima,  80  S.  E.  524,  103  Ga.  465,  68  Am. 
St.  Rep.  113. 

[J]  (Minn.  1897)  In  a  proceeding  in  habeas  corpus  on  behalf  of  an  alleged 
fugitive  from  Justice,  if  it  appears  that  the  warrant  for  his  surrender  has 
been  revoked,  he  must  be  discharged,  and  the  grounds  of  such  revocation  can- 
not be  inquired  into.— State  v.  Toole,  72  N.  W.  53.  69  Minn.  104,  38  L.  R.  A. 
224,  65  Am.  St.  Rep.  553. 

[k]  (Minn.  1901)  Under  habeas  corpus  review  in  the  Supreme  Court  under 
(Sen.  Laws  1895,  c.  327,  to  inquire  into  the  validity  of  the  arrest  and  custody 
of  a  fugitive  from  the  Justice  of  a  foreign  state,  detained  on  an  extradition 
warrant,  the  court  will  not  extend  its  inquisition  beyond  the  rendition  warrant 
to  ascertain  whether  the  prisoner  had  been  previously  unlawfully  arrested  or 
was  in  unlawful  custody  when  the  warrant  was  served  on  him. — State  v.  Jus- 
tus, 87  N.  W.  770,  84  Minn.  237,  55  L.  R.  A.  325. 

[1]  (Miss.  1897)  Under  Code  1892,  §  2162,  which  provides,  in  cases  of  extra- 
dition, that  the  demand  of  the  executive  of  the  state  where  the  crime  is  char- 
ged shall  be  accompanied  by  a  copy  of  the  affidavit  or  indictment,  certified 
as  authentic  by  such  executive,  the  prisoner  may,  on  habeas  corpus,  traverse 
the  return  of  the  officer,  and  show  that  at  the  time  of  issuing  the  warrant 
the  Governor  had  received  no  copy  of  an  affidavit  or  indictment  certified  as 
required.— Ex  parte  Devine,  2^  South.  3,  74  Miss.  715. 

[m]  (N.  J.  1901)  An  objection  to  the  extradition  of  a  prisoner  on  the  ground 
that  the  affidavit  annexed  to  the  requisition  alleging  that  the  prisoner  was 
a  fugitive  from  Justice  was  not  properly  authenticated  did  not  authorize  the 
release  of  the  prisoner  on  habeas  corpus,  such  affidavit  not  being  the  sole  evi- 
dence of  the  fact,  and  it  being  presumed  that  the  Governor  required  evidence 
establishing  the  fact  before  granting  the  requisition. — Katyuga  v.  Cosgrove, 
50  Atl.  679,  67  N.  J.  Law,  213. 

[n]  (N.  Y.  1816)  Where  a  prisoner  had  been  committed  upon  warrants  from 
a  Justice  of  the  peace  in  New  York  for  offenses  alleged  to  have  been  committed 
in  Kentucky,  and  sufficient  time  had  elapsed  for  the  complainant  to  have  pro- 
cured a  demand  of  the  prisoner  from  the  executive  of  that  state,  he  was  dis- 
charged by  the  court  upon  his  writ  of  habeas  corpus. — People  v.  Goodhue,  2 
Johns.  Ch.  198. 

[o]  (N.  Y.  1848)  Where,  on  habeas  corpus,  it  appears  that  the  prisoner  is 
detained  on  a  warrant  committing  him  for  examination  as  an  alleged  fugitive 
from  Justice  from  another  state,  the  fact  that  his  examination  is  not  closed 
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Is  no  reason  for  the  officer  issuing  the  writ  to  omit  to  Inquire  Into  the  legality 
of  hift  detention.— In  re  Heyward,  3  N.  Y.  Super.  Ct.  (1  Sandf.)  701. 

[p]  (N.  Y.  1885)  Upon  the  hearing  of  a  habeas  corpus  obtained  by  a  peraoD 
held  under  a  warrant  of  extradition  as  a  fugitive  from  justice,  the  only  ques- 
tions open  to  inquiry,  where  the  warrant  of  the  executive  Is  sufficient  on  Its 
face,  are  whether  the  person  is  the  one  on  whom  the  warrant  is  issued,  and 
whether  he  is  as  a  matter  of  fact  a  fugitive  from  justice  of  the  state  demand- 
ing his  return,— People  v.  Warden  of  City  Prison,  8  N.  Y.  Cr.  R.  370. 

[q]  (N.  Y.  1801)  Where  the  papers  on  which  a  warrant  of  arrest  was  issued 
in  extradition  proceedings  are  not  set  out,  the  court  on  habeas  corpus  will 
consider  the  warrant  alone  in  determining  its  validity. — In  re  Scrofford,  59 
Hun,  320,  12  N.  Y.  Supp.  943. 

[r]  (N.  Y.  1902)  The  action  of  the  state  Governor  in  issuing  a  warrant  for 
extradition  of  an  alleged  fugitive  from  Justice  cannot  be  reviewed  on  habeas 
corpus.  Order  (Sup.  1902)  76  N.  Y.  Supp.  1026,  72  App.  Div.  629,  reversed, — 
People  V.  Hyatt,  64  N.  E.  825,  172  N.  Y.  176,  60  L.  R.  A.  774,  92  Am.  St  Rep. 
706,  Judgment  affirmed  Hyatt  v.  People  (1903)  23  Sup.  Ct  46^,  188  U.  S.  691, 
47  L.  Ed.  657. 

[s]  (N.  C.  1867)  In  a  habeas  corpus  proceeding  the  Judiciary  may  review 
and  control  the  action  of  the  executive  on  points  of  law,  but  not  as  to  any 
matter  within  his  discretion. — In  re  Hughes,  61  N.  C.  (Phil.)  57. 

[t]  (Ohio,  1877)  Where  a  warrant  for  the  surrender  of  a  fugitive  from  Jus- 
tice has  been  revoked  by  the  (Jovemor,  no  inquiry  will  be  made  in  a  proceeding 
on  habeas  corpus  on  behalf  of  the  alleged  fugitive  as  to  the  grounds  for  such 
revocation,  although  at  the  time  of  the  revocation  the  fugitive  may  have  been 
in  custody  of  the  agent  of  the  demanding  state. — Work  v.  Corrington,  34  Ohio 
St  64,  32  Am.  Rep.  345. 

[u]  (Ohio,  1896)  While  the  accused  may  offer  testimony  to  show  that  in 
fact  he  was  never  in,  and  is  not  a  fugitive  from,  the  state  from  which  the 
requisition  comes,  yet,  in  the  absence  of  such  testimony,  there  can  be  no  in* 
quiry  as  to  whether  the  evidence  as  to  that  matter  presented  to  the  Governor 
who  issued  the  requisition  ought  to  have  been  satisfactory  to  him.— Jackson 
V.  Archibald,  1  O.  C.  D.  533,  12  Ohio  Cir.  Ct.  R.  155. 

[v]  (S.  D.  1900)  On  the  hearing  of  a  writ  of  habeas  corpus  in  behalf  of  a 
prisoner  held  by  extradition  warrant,  the  court  may  inquire  whether  an  offense 
was  charged,  whether  the  prisoner  was  a  fugitive  from  justice,  and  whether 
the  purported  warrant  was  in  fact  issued  by  the  Governor;  and  it  is  tK>und 
to  do  so  when  these  questions  are  properly  presented, — In  re  Tod,  81  N.  W. 
637,  12  S.  D.  386.  47  L.  R.  A.  566,  76  Am.  St  Rep.  6ia 

[w]  (Tex.  1875)  Where  a  requisition  is  made  by  the  (Jovemor  of  a  sister 
state  upon  the  Governor  of  this  state  for  the  arrest  of  one  claimed  as  a  fugi- 
tive from  Justice,  and  the  prisoner  is  arrested  upon  an  order  by  the  Governor 
of  this  state,  he  can  only  obtain  relief  on  habeas  corpus  by  showing  that  the 
presumption  on  which  the  Governor  acted  in  ordering  the  arrest  is  unfounded 
in  fact.— HIbler  v.  State,  43  Tex.  197. 

II.  Time  as  of  Whicu  Facts  Must  be  Considebed. 

'  [a]  (U.  S.  1883)  The  state  of  the  case  at  the  time  the  Governor  issued  the 
warrant  for  the  arrest,  as  shown  by  the  record  before  him,  is  what  is  to  be 
passed  on  by  the  federal  court. — Ex  parte  Morgan  (D.  C.)  20  Fed.  298. 

[b]  (Colo.  1883)  Where  one  arrested  for  a  crime  in  another  state  Is  brought 
into  court  on  habeas  corpus,  the  determination  must  bfi  on  the  facts  in  the 
return  shown  to  have  existed  at  the  time  of  the  service  of  the  writ;  and  a 
subsequent  valid  warrant  from  the  Governor,  issued  on  the  requisition  com- 
ing into  the  hands  of  the  person  detaining  the  prisoner,  and  made  a  part  of 
the  return,  cannot  be  considered. — In  re  Knowlton,  5  Cr.  Law  Mag.  250. 

III.  Pabticulab  Questions. 
1,  Proceedings  and  Decisions  of  Committing  Magistrate  in  General, 

[a]  (U.  S.  1806)  Whether  an  extraditable  crime  has  been  committed  Is  a 
question  of  mixed  law  and  fact,  but  chiefly  of  fact;  and  the  Judgment  of  a 
magistrate,  rendered  in  good  faith,  that  the  accused  is  guilty  of  the  act  char- 
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ged,  and  that  It  constitutes  an  extraditable  crime,  cannot  be  reviewed  on  the 
weight  of  evidence,  and  is  final  for  the  purposes  of  the  preliminary  examina- 
tion unless  palpably  erroneous  in  law.— Omelas  v.  Ruiz,  161  U.  S.  502,  16  Sup. 
Ct  689,  40  L.  Ed.  787. 

[b]  (U.  S.  1897)  On  habeas  corpus  to  release  one  held  under  commitment 
for  extradition  by  a  commissioner,  the  only  matter  of  evidence  to  be  considered 
Is  whether  there  was  any  legal  evidence  at  all  upon  which  the  commissioner 
could  decide  that  there  was  evidence  sufficient  to  Justify  commitment. — E3x 
parte  Bryant,  17  Sup.  Ct  744,  167  U.  S.  104.  42  L.  Ed.  94. 

[c]  (U.  S.  1900)  In  proceedings  for  the  extradition  of  one  charged  in  the 
complaint  with  b^g  a  fugitive  from  the  Justice  of  a  foreign  country,  and 
with  the  commission  of  an  extraditable  offense  under  the  treaty  between  such 
country  and  the  United  States,  where  the  commissioner  before  whom  the  hear- 
ing is  had  has  jurisdiction  of  the  person  of  the  accused,  his  finding  of  probable 
cause  is  open  on  habeas  corpus  only  to  the  inquiry  whether  there  was  legal 
evidence  before  him  on  which  to  exercise  his  Judgment,  and  not  as  to  the  suffi- 
ciency of  such  evidence. — In  re  Count  De  Toulouse  Lautrec,  102  Fed.  878,  48 
C.  C.  A.  42.      , 

[d]  (U.  S.  1850)  On  habeas  corpus  the  court  will  merely  look  into  the  sher- 
lfr*s  return  containing  the  warrant ;  and  if  the  officer  issuing  it  had  jurisdic- 
tion of  the  process,  and  assumed  to  take  proof  upon  the  issuing  of  the  same, 
which  proof  he  adjudged  to  be  sufficient,  the  court  will  not  review  his  adjudi- 
cation upon  that  question,  nor  undertake  to  say  whether  he  erred  in  adjudg- 
ing the  proof  sufficient — In  re  Veremaitre,  Fed.  Cas.  No.  16,915. 

[e]  (U.  S.  1852)  The  federal  court  on  habeas  corpus  has  no  authority  to 
reverse  the  decision  of  the  commissioner  for  error  or  irregularity,  nor  to  de- 
termine the  credit  or  weight  of  the  evidence  on  which  he  acted  In  a  proceeding 
before  him  for  commitment  of  a  fugitive  under  the  treaty  of  August  9,  1842, 
with  Great  Britain.— In  re  Kaine,  Fed.  Cas.  No.  7,598. 

[f]  (U.  S.  1854)  Upon  a  hearing  as  to  the  discharge  of  a  prisoner  on  habeas 
corpus,  who  has  been  committed  by  a  United  States  commissioner  under  the  ex- 
tradition treaty  with  Great  Britain,  of  1842,  the  federal  court  will  not  review 
the  merits  of  the  commissioner's  decision,  either  on  the  facts  or  the  law. — Ex 
parte  Van  Aemam,  Fed.  Cas.  No.  16,824  [3  Blatchf.  160]. 

is]  (U.  S.  1873)  Decisions  on  questions  as  to  evidence  made  by  the  commis- 
sioner on  extradition  proceedings  cannot  be  reviewed  on  habeas  corpus  pend- 
ing such  proceedings. — In  re  Macdonnell,  Fed.  Cas.  No.  8,771  [11  Blatchf.  79]. 

[h]  (U.  S.  1873)  A  federal  Circuit  Court,  in  an  extradition  case,  Issuing  a 
writ  of  habeas  corpus,  does  not  perform  the  functions  of  an  appellate  court 
to  review  the  proceedings  which  have  been  had  before  a  commissioner  as  upon 
allegations  of  error.— In  re  MacDonnell,  Fed.  Cas.  No.  8,772  [11  Blatchf.  170]. 

[1]  (U.  S.  1875)  The  court  issuing  a  writ  of  habeas  corpus  must  Inquire  and 
adjudge  whether  the  commissioner  acquired  Jurisdiction  of  the  matter  by  con- 
forming to  the  requirements  of  the  treaty  and  the  statute,  whether  he  exceed- 
ed his  Jurisdiction,  and  whether  he  had  any  legal  or  competent  evidence  of 
facts  before  him  on  which  to  exercise  a  Judgment  as  to  the  criminality  of  the 
accused.  But  the  court  is  not  to  Inquire  whether  the  legal  evidence  of  facts 
before  the  commissioners  was  sufficient  or  insufficient  to  warrant  his  conclu- 
sion ;  nor,  if  there  was  legal  and  competent  evidence  of  facts  before  the  com- 
missioner for  him  to  consider  in  making  up  his  decision  as  to  the  criminality 
of  the  accused,  is  the  court  to  hold  the  proceedings  illegal,  and  to  discharge 
the  prisoner,  because  som^  other  evidence  was  introduced  which  was  not  legal 
or  competent,  but  was  held  to  be  so  by  the  commissioner,  and  was  considered 
by  him  on  the  question  of  fact,  or  because  the  court,  on  a  consideration  of  all 
the  evidence  which  the  commissioner  considered,  would  have  come  to  a  difTer- 
ent  conclusion,  or  because  the  court,  on  an  exclusion  of  such  of  the  evidence 
as  It  may  think  was  not  legal  or  competent,  would  come,  on  the  rest  of  the 
evidence,  to  a  different  conclusion  of  fact  from  that  at  which  the  commission- 
er arrived. — In  re  Stupp,  Fed.  Cas.  No.  13.563  [12  Blatchf.  501].  • 

[J]  (U.  S.  1897)  One  committed  by  a  commissioner  to  await  the  action  of 
the  Secretary  of  State  cannot  be  released  on  habeas  corpus  if  the  commission- 
er had  before  him  legal  evidence  on  which  to  base  his  judgment,  and  it  ap- 
peara  that  he  decided  that  defendant  had  committed  one  of  the  offenses  char- 
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ged,  and  that  such  offense  was  covered  by  the  extradition  treaty. — In  re  Bry- 
ant (C.  C.)  80  Fed.  282. 

[k]  (N.  Y.  1852)  The  federal  court  has  no  authority  to  reverse  the  decision 
of  the  commissioner  in  extradition  proceedings  for  error  or  irregularity,  nor 
determine  the  credit  or  weight  of  the  evidence  on  wliich  he  acted, — In  re  Kalne, 
10  N.  Y.  Leg.  Obs.  257. 

[1]  (Ohio,  1899)  A  Judge  having  jurisdiction  fjo  issue  the  writ  of  habeas 
corpus  cannot  issue  it  at  his  own  will,  and  thereby  review  with  new  testimony 
the  decision  of  the  judge  before  whom  a  warrant  in  an  extradition  proceeding 
is  returned*  and  the  parties  therein  named  held  in  custody  for  the  agents  of 
the  state  from  which  they  are  fugitives  from  justica — Milford  v.  Perry,  9  O. 
C.  D.  492,  18  Ohio  Cir.  Ct.  R.  76. 

[m]  (Tex.  1898)  In  a  habeas  corpus  proceeding  to  release  a  person  arrested 
on  an  extradition  warrant,  the  admission  of  certified  copies  of  the  requisition 
and  all  papers  relating  thereto,  if  error,  is  harmless,  where  the  warrant  was 
sufficient  on  its  face,  and  the  papers  offered  tended  to  prove  a  strict  compli- 
ance with  the  law. — Ex  parte  White,  46  S.  W.  639,  39  Tex.  Cr.  R.  497. 

[n]  (Eiig.  1902)  On  an  application  for  a  habeas  corpus  to  bring  up  a  fugi- 
tive criminal  committed  for  extradition  by  a  police  magistrate  under  the  ex- 
tradition act  of  1870,  it  is  not  competent  for  the  court  to  review  the  decision 
of  the  magistrate  on  the  ground  that  further  evidence  has  come  to  light,  pro- 
vided that  there  was  evidence  upon  which  the  magistrate  could  act^  and  that 
it  is  not  shown  that  he  had  not  jurisdiction. — Rex  v.  Governor  of  Holloway 
Prison,  71  Law  J.  K.  B.  935.  87  Law  T.  332,  61  Wkly.  Rep.  191 ;  In  re  Si- 
letU,  Id. 

2.  Jurisdiction  of  Magistrate  in  Extradition  Proceedings. 

[a]  (U.  S.  1897)  A  writ  of  habeas  corpus  can  only  reach  error  in  proceed- 
ings for  extradition  which  is  fatal  to  the  jurisdiction  of  the  ofilcer  entertain- 
ing them,  over  the  person  of  the  accused  or  the  subject-matter  of  the  accusa- 
tion.—Stemaman  V.  Peck,  80  Fed.  883,  26  C.  C.  A.  214. 

[b]  (U.  S.  1854)  If  the  commissioner  had  no  jurisdiction,  or  if  the  war- 
rant of  the  President  was  Issued  illegally,  the  court  will  discharge  the  pris- 
oner.—Ex  parte  Van  Aernam,  Fed.  Cas.  No.  16,824  [3  Blatchf.  160]. 

[c]  (U.  S.  1854)  The  court  will  only  determine  whether  the  prisoner  stands 
charged  with  a  criminal  offense  subjecting  him  to  imprisonment,  and  whether 
the  commissioner  possessed  competent  authority  to  adjudge  upon  that  com- 
plaint—Ex parte  Van  Aemam,  Fed.  Cas.  No.  16,824  [3  Blatchf.  160]. 

[d]  (U.  S.  1893)  On  a  writ  of  habeas  corpus,  in  behalf  of  one  committed  by 
a  United  States  commissioner  to  the  custody  of  the  marshal  to  await  action 
of  the  executive  on  demand  of  a  foreign  government  for  his  extradition  on 
the  charge  of  forgery,  the  Circuit  CJourt  can  Inquire  only  as  to  the  jurisdiction 
of  the  commissioner  over  the  subject-matter,  and  whether  there  was  legal  evi- 
dence before  him,  supporting  the  judgment. — In  re  Adutt  (C.  C.)  55  Fed,  376. 

5.  Affidavit  or  Warrant  on  Which  Requisition  is  Founded, 

[a]  Recitals  in  a  warrant  of  the  Governor  for  the  arrest  of  a  fugitive  from 
the  justice  of  another  state  are,  in  a  habeas  corpus  proceeding,  to  be  taken 
prima  facie  as  true,  without  producing  the  evidence  on  which  the  Governor 
acted. 

—(Del.  1847)  State  v.  Buzine.  4  Har.  672 ;  Same  v.  Schlemn,  Id.  577; 
(N.  Y.  1879)  People  v.  Pinkerton,  77  N.  Y.  246. 

[b]  (Cal.  1855)  The  Governor  of  the  state  Issuing  the  requisition  for  a  fu- 
gitive from  justice  being  the  only  proper  judge  of  the  authenticity  of  the  affi- 
davit on  which  it  is  issued,  the  court  of  the  state  where  the  fugitive  is  taken 
cannot,  on  habeas  corpus,  inquire  whether  it  ia  a  forgery. — In  re  Manchester, 
6  Cai.  237. 

[c]  (Fia.  1886)  The  fugitive  from  justice  cannot,  on  habeas  corpus,  impeach 
the  validity  of  the  affidavit  upon  which  the  requisition  was  founded,  if  it  dis- 
tinctly charge  the  commission  of  a  crime. — ^Kurtz  v.  State.  22  Fla.  36,  1  Am. 
St  Rep.  173. 

[dj  (Miss.  1897)  A  prisoner  held  under  extradition  proceedings  cannot,  on 
habeas  corpus,  except  to  the  return  of  the  officer  on  the  ground  that  the  war- 
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rant  shows  no  affidavit  or  Indictment  charging  him  with  a  crime  In  the  state 
from  which  he  fled.— Ex  parte  Devine,  22  Sonth.  3.  74  Miss.  715. 

[e]  (N.  H.  1902)  Rev.  St.  U.  S.  {  5278  [U.  S.  CJomp.  St  1901,  p.  8597],  pro- 
vides that  when  one  Governor  demands  from  another  any  person  as  a  fugitive 
from  Justice,  and  produces  a  copy  of  the  Indictment  or  affidavit  before  a  mag- 
istrate, It  shall  be  the  duty  of  the  second  Governor  to  cause  the  arrest  of  the 
fugitive,  etc.  Pub.  St.  c.  263,  §  8,  provides  that,  "If  the  Governor  is  satisfied 
that  the  demand  Is  conformable  to  law,  and  ought  to  be  compiled  with,  he 
shall  issue  his  warrant,"  etc  Held,  that  on  habeas  corpus  by  the  accused  the 
validity  of  the  warrant  on  Its  face  must  be  considered  In  connection  with  the 
demand,  the  copy  of  the  Indictment,  and  the  affidavits  presented  in  support 
of  the  demand.— State  v.  Clough,  53  Atl.  1086,  71  N.  H.  594. 

4.  Validity  and  Bufficiency  of  Indictment  or  Complaint, 

[a]  (U.  S.  1903)  Whether  an  indictment  in  a  state  court  sufficiently  charged 
an  offense  is  not  open  to  inquiir  on  habeas  corpus  to  Inquire  into  a  detention 
under  a  conviction  in  the  state  court  Writ  of  error,  State  v.  Howard  (1901) 
40  S.  E.  71,  129  N.  C.  584,  dismissed.- Howard  v.  Fleming,  24  Sup.  Ct  49,  191 
U.  S.  126.  48  L.  Ed. ;   Same  v.  State  of  North  Carolina,  Id. 

[b]  (U.  S.  1877)  On  writ  of  habeas  corpus  for  persons  indicted  for  kidnap- 
ping, they  may  go  behind  the  indictment  to  show  identity  of  the  parties,  and 
that  they  were  indicted  for  acts  done  under  a  requisition  of  a  state  Governor 
in  extradition  proceedings;  but  they  cannot  show  that  the  indictment  on 
which  the  requisition  was  Issued  was  improperly  procured. — United  States  v. 
McClay,  Fed.  Cas.  No.  15,660. 

[c]  (Ga.  1898)  An  indictment  from  a  sister  state,  duly  authenticated  by  the 
proper  authorities  of  that  state,  accompanied  by  requisition  papers  in  due 
form,  raises  the  presumption  that  it  conforms  to  the  laws  of  the  said  state 
in  charging  a  crime,  and  the  burden  Is  on  the  petitioner  to  show  the  contrary. 
— Barranger  v.  Baum,  30  S.  E.  524,  103  Ga.  465,  68  Am.  St  Rep.  113. 

•  [d]  (Ga.  1898)  If  an  indictment  which  forms  the  basis  of  extradition  pro- 
ceedings substantially  charges  a  crime  in  conformity  to  the  laws  of  the  de- 
manding state,  the  prisoner  should  not  be  released,  however  defective  such 
indictment  may  be  either  at  common  law  or  under  the  well-Icnown  rules  of 
criminal  procedure.— Barranger  v.  Baum,  30  S.  E.  524,  103  Ga.  465,  68  Am.  St. 
Rep.  113. 

[e]  (Mass.  1877)  On  habeas  corpus  to  discharge  one  arrested  on  a  warrant 
issued  by  the  Governor  under  Gen.  St.  c.  177,  {  3,  for  his  surrender  as  a  fugi- 
tive, etc.,  the  sufficiency  of  the  indictment  certified  as  authentic  by  the  Gov- 
ernor of  the  other  state,  and  substantially  charging  a  crime,  is,  as  a  technical 
matter,  to  be  determined  in  the  state  where  found. — In  re  Davis,  122  Mass. 
324. 

[f]  (N.  J.  1901)  A  copy  of  an  indictment  for  larceny  in  a  foreign  state,  lar- 
ceny being  certified  to  be  a  crime  in  that  state  by  the  Governor  applying  for 
extradition  of  the  defendant,  makes  a  prima  fade  case  showing  that  the  de- 
fendant was  charged  with  crime,  sufficient  to  sustain  an  officer's  authority 
to  hold  the  defendant  In  a  habeas  corpus  proceeding,  the  sufficiency  of  the 
pleading  not  being  open  to  inquiry. — Katyuga  v.  Cosgrove,  50  Atl.  679,  67  N. 
J.  Law,  213. 

[gl  (N.  Y.  1853)  Where  a  person  had  been  arrested  as  a  fugitive  from  jus- 
tice under  a  warrant  issued  by  a  conmiissioner  appointed  by  the  court  of  the 
United  States,  and  was  afterwards  brought  before  a  Justice  of  the  Supreme 
Court  of  this  state  on  habeas  corpus  for  the  purpose  of  inquiry  into  the  cause 
of  his  detention,  it  was  proper  for  the  Justice  to  look  behind  the  warrant  for 
the  purpose  of  ascertaining  whether  the  complaint  made  was  sufficient  to  give 
the  commissioners  Jurisdiction. — In  re  Heilbonn,  1  Parker,  Gr.  R.  429. 

[h]  (N.  T.  1895)  Under  Code  Cr.  Proc.  §  827,  which  provides  that,  when  the 
prisoner  in  an  extradition  proceeding  from  another  state  shall  have  been 
brought  before  a  proper  tribunal  under  the  warrant  of  the  Governor,  he  shall 
be  informed  of  the  cause  of  his  arrest,  and  instructed  that  If  he  claims  not  to 
be  the  particular  person  mentioned  In  the  warrant  he  shall  have  a  writ  of 
habeas  corpus  to  determine  that  issue,  the  court,  on  the  hearing  on  such  writ, 


Digitized  by  VjOOQIC 


512  62  C.  C.  A.  REPORTS. 

when  In  possession  of  the  papers  on  which  the  warrant  issued,  is  not  restricted 
to  the  question  of  the  prisoner's  identity,  but  may  determine  whether  the  pa- 
pers charge  him  with  the  commission  of  a  crime. — People  y.  Oonlin  (Sup.)  15 
Misc.  Rep.  303,  86  N.  Y.  Supp.  888. 

[i]  (Tex.  1893)  Where  one  is  arrested  on  an  executive  warrant  In  extradi- 
tion proceedings,  the  validity  of  the  indictment  under  which  he  is  charged  by 
the  demanding  state  will  not  be  tried  on  habeas  corpus. — Pearce  v.  State,  32 
Tex.  Cr.  R.  301.  23  S.  W.  16. 

[j]  (Wash.  1809)  On  habeas  corpus  on  requisition  of  a  fugitive  from  Jus- 
tice from  another  state  It  is  the  duty  of  the  court  to  determine  whether  the 
•  indictment  on  which  the  requisition  was  based  sufficiently  charges  a  crime 
against  the  laws  of  the  foreign  state. — ^Armstrong  v.  Van  De  Vanter,  59  Pac 
510,  21  Wash.  682. 

J.  Identity  of  Prisoner. 

[a]  (U.  S.  1879)  On  habeas  corpus,  where  the  prisoner  is  held  under  an  ex- 
tradition warrant,  the  question  of  the  Identity  of  the  prisoner  with  the  person 
in  the  warrant  is  always  open. — In  re  Leary,  Fed.  Cas.  No.  8,162  [10  Ben.  197]. 

[b]  (U.  S.  1879)  Where  the  petition  for  habeas  corpus  and  the  traverse  to 
the  return  denied  that  the  prisoner  was  a  fugitive  from  justice  or  the  per- 
son named  in  the  warrant,  and  respondent  produced  a  witness  who  testified 
that  he  attended  the  session  of  the  grand  Jury  In  the  county  in  which  the 
crime  was  committed,  that  the  subject  of  Inquiry  was  the  said  burglary,  that 
he  was  sworn  as  a  witness,  that  his  testimony  related  to  one  A.  B.,  that  said 
A.  B.  was  the  prisoner,  and  that  he  had  procured  the  warrant  from  the  (gov- 
ernor, held,  that  this  was  sufficient  evidence,  at  least  prima  fade,  that  the 
prisoner,  whose  name  was  A.  B.,  was  the  person  named  in  the  warrant,  al- 
though the  witness  testified  on  cross-examiuation  that  he  never  saw  the  pris- 
oner in  such  other  state.— In  re  Leary,  Fed.  Cas.  No.  8,162  [10  Ben.  197]. 

[c]  (U.  S.  1808)  In  habeas  corpus  for  the  discharge  of  a  prisoner  held  under 
an  extradition  warrant  issued  by  the  Governor  of  a  state,  the  question  of  the 
prlsoner*s  identity  cannot  be  raised  by  demurrer  to  the  return  of  the  officer 
to  the  writ— In  re  Bloch,  87  Fed.  981. 

[d]  (N.  Y.  1895)  Under  Code  Cr.  Proc.  §  827,  which  provides  that,  when  the 
prisoner  In  an  extradition  proceeding  from  another  state  shall  have  been 
brought  before  a  proper  tribunal  imder  the  warrant  of  the  Oovemor,  he  shall 
be  Informed  of  the  cause  of  his  arrest,  and  instructed  that,  if  he  claims  not 
to  be  the  particular  person  mentioned  in  the  warrant  he  shall  have  a  writ  of 
habeas  corpus  to  determine  that  issue,  the  only  question  of  fact  is  the  iden- 
tity of  the  prisoner  with  the  person  charged  in  the  papers,  and,  when  evidence 
to  establish  it  is  complete,  the  court  must  dismiss  the  writ  of  habeas  corpus 
and  remand  the  prisoner.— People  v.  Conlin  (Sup.)  15  Misc.  Rep.  303,  36  N.  Y. 
Supp.  888. 

[e]  (Pa.  1878)  On  habeas  corpus  to  review  extradition  proceedings,  the  only 
inquiry  of  fact  is  as  to  the  identity  of  the  prisoner. — bommonwealth  v.  Mc- 
Caudlass,  7  Pa.  Co.  Ct.  R.  51. 

6.  Actual  or  Constructive  Presence  of  Accused  in  Demanding  State, 

[a]  (U.  S.  1903)  An  extradition  warrant  Issued  by  the  Governor  of  a  state 
is  but  prima  facie  sufficient  to  hold  the  accused ;  and  it  is  open  to  him  to  show 
on  habeas  corpus,  by  admissions  or  by  other  conclusive  evidence,  that  the 
charge  upon  which  his  extradition  is  demanded  assumes  his  absence  from  the 
demanding  state  at  the  time  the  crime  was.  If  ever,  committed.  Judgment, 
People  v.  Hyatt  (1902)  64  N.  E.  825,  172  N.  Y.  176,  60  L.  R.  A.  774,  92  Am.  St 
Rep.  706,  affirmed.- Hyatt  v.  People  of  State  of  New  York,  23  Sup.  Ct  456,  188 
D.  S.  091,  47  L.  Ed.  057. 

[aa]  (Ohio,  1878)  In  a  proceeding  by  habeas  corpus  for  discharge  from  arrest 
ou  a  warrant  of  extradition  issued  by  a  Governor  in  compliance  with  the  req- 
uisition of  the  Governor  of  another  state,  parol  evidence  is  admissible  to  show 
that  there  had  been  no  actual  presence  of  the  accused  in  the  demanding  state. 
— Nolze  V.  Wilcox  (Com.  PL)  3  Wkly.  Law  Bui.  192,  affirmed  Wilcox  ▼.  Nolae 
(1878)  34  Ohio  St.  520. 
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[b]  (Ohio,  1881)  The  gallt  or  Innocence  of  the  prisoner  is  not  in  question, 
but  merely  whether  he  is  duly  charged  with  crime  in  the  demanding  state; 
and  hence,  on  habeas  corpus,  proof  of  an  alibi  is  not  admissible,  but  proof  that 
the  prisoner  when  he  committed  the  crime  was  not  actually,  but  only  con- 
structively, in  the  demanding  state,  is  admissible. — Ex  parte  Lamey,  4  Ohio 
N.  P.  304. 

[c]  (Ohio,  1881)  Though,  on  habeas  corpus  for  the  release  of  one  arrested 
as  fugitiye  from  justice  from  another  state,  evidence  is  admissible  to  prove 
that  the  prisoner,  when  he  committed  the  crime,  was  not  actually,  but  only 
constructively,  in  the  demanding  state,  evidence  is  not  admissible  which  does 
not  suggest  tliat  fact,  but  amounts  merely  to  an  alibi,  as  the  guilt  or  innocence 
of  the  prisoner  is  not  in  issue  in  such  proceedings. — Ex  parte  Lamey,  4  Ohio, 
N.  P.  304. 

7.  Whether  Prisoner  is  a  Fugitive  from  Justice. 

[a]  (U.  S.  1885)  Rev.  St.  i  5278  [U.  S.  Ck)mp.  St.  1901,  p.  3597],  requiring 
the  surrender  of  "a  fugitive  from  justice"  from  one  state  or  territory  to  an- 
other, does  not  direct  or  authorize  such  surrender  unless  it  is  made  to  appear 
that  the  person  is  in  fact  a  fugitive  from  justice.  If  the  determination  of 
that  fact,  upon  proof  before  the  executive  of  the  state  or  territory  where  the 
alleged  fugitive  is  found,  is  subject  to  judicial  review  upon  habeas  corpus,  the 
accused,  t>elng  in  custody  under  his  warranty — which  recites  the  requisition 
of  tlie  demanding  state,  accompanied  by  an  authentic  indictment,  charging 
liim  substantially  as  required  by  her  laws,  with  a  specific  crime  committed 
within  her  jurisdiction — should  not  be  discharged,  because,  in  the  judgment 
of  the  court,  the  proof  showing  that  he  was  a  fugitive  from  Justice  may  not 
be  as  full  as  might  properly  have  been  required. — Ex  parte  Reggel,  114  U.  S. 
642,  5  Sup.  C:t.  1148,  29  L.  Ed.  250. 

[b]  (U.  S.  1898)  In  habeas  corpus  for  the  discharge  of  a  prisoner  held  un- 
der an  extradition  warrant  issued  by  the  governor  of  a  state  in  conformity 
with  the  requirements  of  the  act  of  Congress,  a  recital  in  the  warrant  that  the 
prisoner  is  a  fugitive  from  justice  will  be  taken  as  true  until  overcome  by 
satisfactory  proof. — In  re  Bloch,  87  Fed.  981. 

[c]  (Ala.  1883)  Where  a  person  is  arrested  as  a  fugitive  from  justice,  pur- 
suant to  a  requisition  made  by  the  Governor  of  another  state,  the  finding  of 
such  Grovemor  that  the  prisoner  is  a  fugutlve  from  justice  is  not  conclusive, 
and  the  prisoner  may  show  on  habeas  corpus  that  he  was  not  in  the  state  at 
the  time  the  offense  is  alleged  to  have  been  committed,  and  has  never  been 
there  since,  and  that  he  has  never  fled  from  such  state. — Ex  parte  Mohr,  73 
Ala.  503,  49  Am.  Rep.  (53,  3  Cr.  Law  Mag.  539,  18  Cent.  Law  J.  252. 

[d]  (Ind.  1878)  An  inquiry'  by  the  state  courts,  on  habeas  corpus,  whether 
or  not  a  person  charged  is  really  a  fugitive  from  justice,  is  authorized  by  2 
Rev.  St.  p.  421,  and  is  not  prohibited  by  Const.  U.  S.  art.  4,  §  2,  nor  by  Rev. 
St.  U.  S.  i  5278  [U.  S.  CJomp.  St.  1901,  p.  3597].— Hartman  v.  Aveline,  63  Ind. 
344,  30  Am.  Rep.  217. 

fe]  (Ky.  1894)  The  proceedings  in  habeas  corpus  are  not  limited  to  the  de- 
termination of  the  sufficiency  of  the  extradition  papers  and  the  identification 
of  the  prisoner,  but  may  determine  the  question  whether  the  person  demand- 
ed is  a  fugitive  from  justice. — Ex  parte  Knowles,  16  Ky.  Law  Rep.  263. 

[fj  (N.  H.  1903)  The  determination  of  the  Governor  of  a  state  in  extradition 
proceedings  that  an  accused  is  a  fugitive  from  justice  may  be  reviewed  on 
habeas  corpus. — State  v.  Clough,  56  Atl.  554. 

[g]  (Pa.  1878)  The  Issuing  of  a  warrant  by  the  Governor  is  not  conclusive 
evidence  that  the  prisoner  is  a  fugitive  from  justice,  but  on  the  hearing  upon 
a  writ  of  habeas  corpus  the  same  may  be  disproved  by  the  prisoner.-— Com- 
monwealth V.  McCandlass,  7  Pa.  Co.  Ct.  R.  51. 

S,  Ouilt  or  Innocence  of  Prisoner, 

[a]  On  habeas  corpus  to  test  the  validity  of  imprisonment  under  extradition 
proceedings,  the  guilt  of  the  prisoner  cannot  be  inquired  into. 
— <U.  S.  1885)  In  re  Roberts  (D.  C.)  24  Fed.  132 : 
(Miss.  1897)  Ex  parte  Devine,  22  South.  3,  74  Miss.  715. 
(Ohio,  1878)  In  re  Van  Vleck  (Com.  PI.)  3  Wkly.  Law  Bui.  763. 
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[b]  (U.  S.  1889)  Ou  a  habeas  corpus  granted  to  a  person  committed  after 
examination  to  await  a  warrant  for  bis  surrender  in  extradition  proceedings, 
the  only  Questions  that  can  be  considered  by  the  court  are  whetlier  the  com- 
missioner had  jurisdiction,  and  whether  there  was  legal  evidence  to  warrant 
the  commitment,  and  It  has  no  power  to  review  the  evidence  as  to  guilt  or 
innocence.— Oteiza  v.  Jacobus,  136  U.  S.  330,  10  Sup.  Ct  1031,  34  L.  Ed.  464, 
affirming  In  re  Cortes  (C.  C.  1890)  42  Fed.  47. 

[c]  (U.  S.  1902)  Whether  the  depositions  and  other  documents  offered  under 
Act  Aug.  3,  1882,  I  6,  22  Stat  216.  c.  378  [U.  S.  Comp.  St  1901,  p.  3595].  gov- 
erning evidence  in  extradition  cases,  sufficiently  establish  the  criminality  of 
the  accused  for  the  purposes  of  extradition,  cannot  be  reviewed  upon  hal>ea8 
corpus.  Judgment,  In  re  Grin  (C.  0.  1901)  112  Fed.  790,  affirmed. — Grin  v. 
Shine,  23  Sup.  Ct.  98, 187  U.  S.  181,  47  L.  Ed.  130. 

[d,  e]  (U.  S.  1893)  Where  extradition  proceedings  are  brought  to  remove  a 
person  from  another  state  for  the  theft  of  certain  shares  of  stock,  it  is  not 
competent  for  him,  on  habeas  corpus  proceeding,  to  show  that  the  shares 
were  pledged  to  him  by  the  person  charging  the  theft ;  for.  while  it  Is  proper 
to  Inquire  as  to  the  prisoner's  identity,  and  as  to  whether  he  were  within  the 
demanding  state  when  the  alleged  crime  was  committed,  the  question  of  his 
guilt  or  innocence  cannot  be  inquired  Into. — In  re  White.  55  Fed,  54.  5  C.  C  A. 
29,  14  U.  S.  App.  87. 

[f]  (U.  S.  1875)  Where  a  person  is  held  in  custody  under  a  commitment  by 
a  commissioner  for  surrender  under  an  extradition  treaty,  and  the  writs  of 
habeas  corpus  and  certiorari  are  issued,  on  the  returns  to  such  writs  in  such 
eases  it  is  not  the  duty  of  the  court  and  it  has  no  power,  to  revise  the  decision 
of  the  commissioner  on  the  question  of  fact  as  to  the  criminality  of  the  ac- 
cused.—In  re  Stupp,  Fed.  Cas,  No.  13.563  [12  Blatchf.  501]. 

[g]  (U.  S.  1880)  The  decision  of  a  United  States  commissioner  as  to  the  fact 
of  the  criminality  of  the  accused,  in  a  case  of  extradition,  cannot  be  reviewed 
by  the  Circuit  Court  on  a  writ  of  liabeas  corpus. — In  re  Fowler  (C.  C.)  4  Fed. 
303. 

[h]  (Ind.  1867)  If  the  return  to  a  writ  of  habeas  corpus,  in  case  of  the  arrest 
of  a  person  upon  the  requisition  of  the  Governor  of  another  state,  alleges  that 
the  petitioner  is  the  Identical  person  named  in  the  warrant  the  question 
whether  that  person  committed  the  crime  can  only  be  tried  in  the  state  that 
issued  the  requisition. — Robinson  v.  Flanders,  29  Ind.  10. 

[I]  (Neb.  1894)  On  the  review  of  proceedings  in  habeas  corpus  for  the  dis- 
charge of  one  sought  to  be  extradited,  the  court  will  not  consider  the  evidence 
taken  at  the  preliminary  hearing,  and  accompanying  the  requisition,  to  ascer- 
tain whether  it  sustains  the  charge,  and  shows  probable  cause  to  believe  the 
person  guilty.— In  re  Van  Sciever,  42  Neb.  772,  60  N.  W.  1037.  47  Am.  St  Rep. 
730. 

U]  (N.  Y.  1832)  On  habeas  corpus  to  review  extradition  proceedings,  the 
court  will  not  inquire  as  to  the  probable  guilt  of  the  accused.  The  only  inquiry 
is  whether  the  warrant  on  which  he  is  arrested  states  that  the  fugitive  has 
been  demanded  by  the  executive  of  the  state  from  which  he  is  alleged  to  have 
fled,  and  that  a  copy  of  the  Indictment  or  an  affidavit  charging  him  with  hav- 
ing committed  treason,  felony,  or  other  crime,  certified  by  the  executive  de- 
manding him  as  authentic,  has  been  presented. — In  re  Clark,  9  Wend.  212. 

[k]  (N.  T.  1902)  Evidence  that  one  accused  of  crime,  sought  to  be  extradited, 
was  not  in  the  demanding  state  when  the  crime  was  committed,  does  not 
require  his  discharge  on  halx^as  corpus,  as  his  guilt  or  innocence  cannot  be 
determined  therein.  Order  (1902)  76  N.  T.  Supp.  1026,  72  App.  Div.  629.  re- 
versed.—People  V.  Hyatt,  04  N.  E.  825,  172  N.  Y.  176,  60  L.  R.  A.  774,  92  Am. 
St.  liop.  706.  Judgment  affirmed  Hyatt  v.  People  (1903)  23  Sup,  Ct  456,  47  L. 
Ed.  iVM. 

[1]  (Ohio,  1RS2)  One  arrested  for  the  purpose  of  extradition,  pursuant  to  the 
requisition  of  the  executive  of  a  neighboring  state,  cannot  defeat  Ills  extradi- 
tion by  proof,  in  habeas  corpus  proi'eediugs.  of  his  innocence  of  the  charge  for 
which  it  Is  sought  to  extradite  him,  since  the  right  to  extradite  does  not  de- 
pend on  guilt,  but  on  flight  from  charge  of  guilt — Ex  parte  Larney,  8  Ohio 
Dec.  348,  7  Wkly.  Law  Bui.  149. 
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P.  Motives  or  Purposes  of  Proceedings, 

[a]  (U.  S.  1898)  In  habeas  corpus  for  the  discharge  of  a  prisoner  held  under 
an  extradition  warrant  issued  by  the  Governor  of  a  state,  the  federal  court 
will  not  consider  any  matters  of  defense  to  the  Indictment  upon  which  the  ex- 
tradition is  based,  nor  a  charge  that  the  requisition  proceedings  are  instigated 
by  malice,  and  intended  to  annoy  and  harass  the  petitioner. — In  re  Bloch,  87 
Fed.  981. 

[b]  (Ga.  1898)  In  the  trial  of  a  habeas  corpus,  sued  out  for  the  liberation 
of  one  who  is  sought  to  be  extradited  for  the  violation  of  the  criminal  laws 
of  another  state,  evidence  as  to  the  motives  or  purposes  of  the  prosecution  is 
inadmissible.— Barranger  v.  Baum,  30  S.  E.  524, 103  Ga.  465,  68  Am.  St  Rep.  113. 

[c]  (N.  C.  1894)  Where  a  warrant  of  extradition  is  granted  by  the  Governor, 
the  courts  will  not  inquire  into  the  motive  and  purpose  of  the  extradition  pro- 
ceedings, to  ascertain  whether  the  object  thereof  Is  to  punish  crime  or  collect 
a  debt.— In  re  Sultan,  115  N.  0.  57,  20  S.  B.  375,  44  Am.  St  Rep.  433,  28  L.  R. 
A.  294. 

10.  Treaties  and  Laws  of  Demanding  State. 

[aj  (U.  S.  1894)  The  courts  of  a  state  from  which  a  fugitive  from  Justice  is 
demanded  on  extradition  do  not  deny  to  such  person  any  rights  secured  to  him 
by  the  Constitution  and  laws  of  the  United  States  by  refusing  to  pass  on  the 
constitutionality  of  the  statute  of  the  demanding  state,  under  which  the  indict- 
ment against  such  person  Is  sufficient. — Pearce  v.  Texas,  155  U.  S.  311,  15  Sup. 
Ct.  116,  39  L.  Ed.  164. 

[b]  (U.  S.  1902)  The  existence  of  the  treaty  of  June  16,  1852,  between  the 
United  States  and  Prussia,  which  has  been  repeatedly  recognized  by  both 
governments  as  still  in  force,  notwithstanding  the  incorporation  of  Prussia 
into  the  German  Empire,  cannot  be  questioned  by  the  Judicial  department  in 
proceedings  for  a  writ  of  habeas  corpus  to  prevent  the  extradition  of  a  fugitive 
from  Prussia  who  is  held  under  extradition  proceedings  under  that  treaty,  as 
the  question  is  a  political  one,  and  the  courts  must  accept  the  determination 
thereof  by  the  political  department  of  the  government.— Terllnden  v.  Ames,  22 
Sup.  Ct  484.  184  U.  S.  270,  46  L.  Ed.  534. 

[cj  (Ga.  1898)  In  a  Judicial  inquiry  as  to  what  are  the  laws  of  a  state  seek- 
ing to  extradite  the  petitioner,  the  courts  are  not  restricted  to  the  rigid  rule 
of  considering  only  such  testimony  as  has  been  formally  tendered  in  evidence, 
but  may  seek  the  best  sources  of  information  at  their  command  to  ascertain 
the  laws  of  the  demanding  state  on  the  subject— Barranger  v.  Baum,  30  S.  E. 
524.  103  Ga.  465.  68  Am.  St  Rep.  113. 


(128  Fed.  7.) 

n.  C.  JUDD  ft  ROOT  v.  NEW  YORK  ft  T.  S.  S.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  12,  1904.) 

No.ia 

1.  Evidence— Competency— Admissions  op  One  not  a  Party  to  the  Record. 
In  an  action  by  the  owner  of  goods  against  a  carrier  to  recover  for  a 
loss  of  goods  through  the  alleged  negligence  of  the  defendant,  in  order 
to  render  admissions  of  an  insurer  of  the  goods,  as  against  its  interest, 
admissible  (if  admissible  under  any  circumstances),  it  must  have  been  a 
party  to  the  suit,  either  on  the  record  or  otherwise,  in  complete  control 
of  the  litigation.  It  must  not  only  have  paid  to  the  insured  in  full  and 
unconditionally  the  indemnity  for  which  it  had  become  liable,  but  it  must 
have  actually  asserted  its  right  of  subrogation  by  bringing  and  controlling 
the  suit  in  the  name  of  the  assured,  before  it  can  be  invested  with  such  an 
interest  as  a  real  party  as  to  render  its  admissions  competent  evidence 
in  behalf  of  defendant  The  fact  that  it  has  a  contingent  or  collateral  in- 
terest in  the  result  of  the  suit  growing  out  of  its  contract  with  plaintiff, 
with  which  defendant  has  no  concern,  cannot  render  its  admission  com- 
petent evidence  to  relieve  defendant  from  liability  under  its  contract  with 
plaintiff. 
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2.  Same— Relevanct. 

In  an  action  against  a  carrier  to  recover  the  value  of  goods  destroyed 
by  fire  while  in  defendant's  custody  through  its  alleged  negligence  in 
placing  them  in  a  warehouse  adjoining  one  which  was  at  the  time  subject 
to  speciai  hazard  from  fire  because  of  its  contents  and  the  conditions  exist- 
ing, the  fact  that  the  insurer  of  the  goods  lost  with  other  companies, 
had  at  some  previous  time  established  a  uniform  rate  of  premiums  for 
Insurance  on  both  warehouses,  is  irrelevant  to  prove  an  admission  by  the 
insurer  that  defendant  was  not  negligent  in  the  respects  alleged,  conceding 
that  the  admission,  if  proved,  would  be  competent  evidence. 

Acheson,  Circuit  Judge,  dissenting. 

On  Rehearing. 

For  former  opinion,  see  117  Fed.  206,  54  C.  C.  A.  238, 

GRAY,  Circuit  Judge.  The  plaintiffs  in  this  case  brought  suit 
against  the  defendant  for  the  recovery  of  damages  resulting  to  them 
from  the  loss  by  fire  of  a  large  amount  of  wool,  stored  in  the  sheds  of 
the  defendant  while  awaiting  transportation.  The  plaintiffs  alleged 
and  adduced  evidence  tending  to  show  negligence  on  the  part  of  the 
defendant,  in  storing  this  wool  in  a  shed  adjoining  another  shed,  not 
in  its  ownership  or  control,  containing  a  large  amount  of  jute,  alleged 
to  be  exceedingly  inflammable,  and  which,  as  the  shed  was  an  open 
one,  was  exposed  to  the  sparks  of  passing  locomotives.  There  was 
also  evidence  tending  to  show  that  it  was  the  rendezvous  of  a  number 
of  tramps,  idle  boys  and  men,  who  loafed  and  slept  on  top  of  the  jute 
bales,  where  they  were  frequently  seen  playing  cards  and  smc^ng 
pipes.  It  was  also  testified  that  no  watchman  was  employed  by  those 
who  owned  this  adjoining 'shed,  and  there  was  evidence  tending  to 
show  that  these  conditions  were  known  to  the  defendant,  when  it  stored 
the  wool  of  the  plaintiffs  in  its  own  shed. 

At  the  trial  in  tlie  court  below,  the  learned  judge  gave  a  peremptory 
instruction  to  the  jury  to  find  for  the  defendant,  and  upon  a  writ  of 
error  to  the  judgment  entered  on  that  verdict,  this  court  reversed  the 
same  and  ordered  a  new  trial,  on  the  ground  that  the  testimony  tend- 
ing to  show  extraordinary  hazard  to  which  the  wool  of  the  plaintiffs 
had  been  exposed  by  the  defendant,  while  performing  his  contract  of 
transportation,  and  the  consequent  alleged  liability  on  its  part  to  the 
plaintiffs  for  its  loss,  should  have  been  submitted  to  the  jury.  It  was 
upon  this  general  view  that  the  judgment  below  was  reversed  and  the 
new  trial  ordered.  There  was,  however,  another  assignment  of  error, 
as  to  which  this  court  in  its  opinion  said  (117  Fed.  206,  212,  54  C.  C 
A.  238): 

"It  would  not  be  necessary  to  notice  the  second  assignment  of  error,  wCTe  it 
not  tliat  tlie  disposition  of  this  case  will  involve  a  new  trial,  and  It  Is  Im- 
portant that  the  views  of  this  court  should  be  expressed  in  regard  to  the  sub- 
ject matter  of  that  assignment  Evidence  was  admitted,  against  the  objection 
of  the  plaintlflfs,  to  show  that  the  wool  was  insured  in  the  Insurance  Company 
of  North  America,  and  that  the  insurance  money  had  been  paid  to  plaintiffs, 
under  an  agreement  that  the  money  should  not  be  repaid,  unless  plaintiffs  were 
able  in  this  suit  to  recover  it  This  evidence  was  offered  by  defendant  avow- 
edly for  its  bearing  upon  the  question  of  negligence.  It  was  to  show  that  the 
insurance  company  was  the  real  plaintiff,  and  that  as  it  with  other  insurance 
companies,  had  a  uniform  rate  of  premium  for  insurance  on  the  sheds.  It  was 
estopped,  as  real  plaintiff,  from  saying  that  the  risk  was  unusually  hazardous. 
The  payment  made  by  the  insurance  money  to  the  plaintiff  was,  as  shown  by 
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the  receipt  In  evidence,  a  conditional  loan,  and  not  a  payment  It  did  not  de- 
stroy plalntllTs  right  of  action  against  the  defendant,  nor  put  the  Insurance 
company  In  the  situation  of  a  real  or  nominal  plaintiff,  so  that  Its  admissions 
or  conduct  could  be  taken  in  anywise  to  affect  the  real  plaintiff  by  estoppel  or 
otherwise.  Even  If  the  loss  had  been  out  and  out  paid,  the  equitable  right  of 
subrogation  Inuring  to  the  Insurer,  would  only  authorize  him  to  use  the  name 
of  the  Insured  In  an  action  against  one  whose  failure  of  duty  to  the  Insured 
caused  the  loss.  There  Is  no  contract  or  privity  between  the  insurer  and  the 
defendant  In  St  Louis  R.  R.  CJo.  v.  CJommercial  Union  Insurance  Company, 
139  U.  S.  223  [11  Sup.  Ct  554,  35  L.  Ed.  154],  the  court  says :  *By  the  strict 
rules  of  the  common  law,  it  (the  right  of  the  insurer)  must  be  asserted  in  the 
name  of  the  assured,  but  in  any  form  of  remedy,  the  insurer  can  take  nothing 
by  subrogation,  but  the  rights  of  the  assured,  and  if  the  assured  have  no  right 
of  action,  none  passes  to  the  insurer.'  The  rights  in  litigation  in  this  case  are 
those  which  accrue  out  of  the  contractual  relations  existing  between  the  plain- 
tiffs and  the  defendant  company.  No  others  are  the  subject  of  discussion  or 
determination,  and  nothing  that  passed  between  the  plaintiffs  and  the  insur- 
ance company  can  affect  those  rights.  The  transaction  between  the  insurance 
company  and  the  assured  was,  therefore,  without  relevancy,  and  was  incom- 
petent as  evidence  in  the  case." 

It  is  as  to  the  soundness  of  the  views  here  expressed  upon  this  single 
point,  that  a  rehearing  was  asked  for  and  granted.  We  have  care- 
fully considered  the  argument  of  counsel  at  the  rehearing,  and  find  no 
reason  to  change  the  opinion  expressed  by  this  court,  as  to  the  impro- 
priety of  admitting  the  evidence  as  to  the  transaction  between  the  plain- 
tiffs and  the  insurance  company,  and  as  to  the  rates  imposed  by  that 
ccMnpany  and  other  insurance  companies  upon  buildings  of  a  like  char- 
acter and  situation  to  that  in  which  the  wool  was  destroyed. 

The  testimony  admitted  by  the  court  below,  against  the  objection  of 
the  plaintiffs,  was,  first,  that  the  wool  was  insured  by  plaintiffs  in  the 
Insurance  Company  of  North  America,  and  that  the  amount  of  the 
insurance  money  had  been  paid  by  the  company  to  the  plaintiffs  as  a 
loan,  to  be  held  as  security  for  the  liability  of  said  company  to  the 
plaintiffs,  if  they  should  fail  to  collect  from  the  carriers  of  the  wool 
insured  the  loss  of  the  same,  but  that  in  the  event  of  success  in  collect- 
ing the  said  loss,  the  said  money  so  loaned  to  be  repaid  to  the  insurance 
company ;  second,  that  the  said  insurance  company,  together  with  other 
insurance  companies,  had  fixed  a  uniform  rate  for  goods  stored  in  all 
the  sheds  or  warehouses  situated  along  the  said  water  front  of  Galves- 
ton, including  that  of  the  defendant,  in  which  the  wool  was  stored,  and 
the  adjoining  shed  where  the  jute  was  stored  and  the  fire  originated. 
Assuming  for  the  moment  the  relevancy  of  the  facts  thus  introduced, 
we  will  consider  the  legal  propriety  of  the  evidence  by  which  they 
were  sought  to  be  established.  A  fact  may  be  relevant,  while  the  tes- 
timony by  which  it  is  offered  to  be  proved  may  be  inadmissible.  A  fact, 
though  relevant,  cannot,  as  a  general  rule,  be  proved  by  hearsay  testi- 
mony. In  this  case,  it  is  sought  to  avoid  this  objection  by  the  con- 
tention that  the  offered  testimony  is  within  the  exception  to  this  rule, 
as  being  an  admission  against  interest  of  those  who,  while  not  parties 
of  record,  were  yet  so  interested  in  the  subject  matter  of  the  suit,  as 
to  be  the  real  parties  plaintiff.  The  ground  alleged,  upon  which  it  was 
and  is  contended  that  this  particular  testimony  was  admissible,  is,  that 
the  payment  of  the  insurance  money  to  the  plaintiffs,  though  in  form 
of  a  loan,  was  an  absolute  payment,  which  made  the  Insurance  Coni- 
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pany  of  North  America  the  real  plaintiff  and  party  in  interest,  and  be- 
ing such,  the  fact  that  it  had  charged  certain  rates  for  insurance,  as 
stated,  was,  in  effect,  an  admission  that  there  was  no  extra  hazard,  in 
its  opinion,  attached  to  the  storing  of  the  wool  in  the  shed  of  the  de- 
fendant, under  the  circumstances  stated;  or,  in  other  words,  that  it 
was  admissible  upon  the  ground  that  such  conduct  was  an  admission 
against  interest  of  the  real  party  plaintiff  in  the  suit,  or  at  least  of  a 
party  so  identified  in  interest  as  to  make  its  admissions,  under  the  cir- 
cumstances, evidence  in  the  case. 

The  principal  authority  cited  by  the  defendant  below,  in  support  of 
this  contention,  is  this  statement  made  by  Greenleaf,  in  his  work  on 
Evidence,  volume  i,  §  i8o: 

•*The  law,  in  regard  to  this  source  of  evidence,  looks  chiefly  to  the  real  par- 
ties in  interest,  and  gives  to  their  admissions  the  same  weight,  as  though  they 
were  parties  to  the  record.  Thus  the  admissions  of  the  cestui  que  trust  of  a 
bond ;  those  of  the  persons  interested  In  a  policy  effected  in  another's  name,  for 
their  benefit ;  those  of  the  shipowners,  in  an  action  by  the  master  for  freight ; 
those  of  the  Indemnifying  creditor,  in  an  action  agaiiist  the  sheriff;  those  of 
the  deputy  sherilT,  in  an  action  against  the  high  sheriff  for  the  misconduct  of 
the  deputy ;  are  all  receivable  against  the  party  making  them.  And,  in  gen- 
eral, the  admissions  of  any  party  represented  by  another,  are  receivable  in  evi- 
dence against  his  representative.** 

But  it  is  nQt  every  collateral,  incidental  or  contingent  interest  in  the 
result  of  a  suit,  that  furnishes  legal  ground  for  the  introducticm  of 
hearsay  testimony,  as  being  the  admission  of  a  party  in  interest  For 
instance,  take  the  cases  cited  by  Greenleaf,  in  the  passage  just  quoted, 
and  we  find  the  kind  of  interest,  which  makes  the  admissions  of  a  per- 
son evidence  in  a  case  in  which  he  is  not  a  nominal  or  real  party,  very 
different  from  that  of  the  interest  of  the  insurance  company  in  the  re- 
sult of  the  suit  in  the  case  before  us.  Thus,  the  interest  of  the  cestui 
que  trust  of  a  bond,  in  a  suit  by  the  trustee,  is  an  original  interest,  and 
not  a  mere  incidental  interest  in  the  result  of  the  suit ;  so  also,  the  in- 
terest of  persons  in  a  policy  effected  in  another's  name,  for  their  benefit. 
This  is  another  case  of  trustee  and  cestui  que  trust;  so  also  of  the 
shipowners,  in  an  action  by  the  master  for  freight ;  the  interest  of  the 
shipowners  and  master  is  identical  and  original  in  the  thing  itself  that 
is  sued  for,  not  a  mere  incidental  interest  in  the  result  of  a  suit;  so 
also  the  interest  of  the  indemnifying  creditor,  in  an  action  against  the 
sheriff  for  trespass ;  the  creditor  controlled  the  writ  under  which  the 
sheriff  acted,  and  the  sheriff  committed  the  alleged  trespass  by  the 
direction  of  the  indemnifying  creditor.  The  same  is  true  as  to  the 
action  of  a  deputy  sheriff,  in  a  suit  against  the  high  sheriff,  for  the  mis- 
conduct of  the  deputy. 

The  last  clause  of  the  citation  from  Greenleaf  shows  the  character 
of  the  interest  which,  in  the  opinion  of  the  learned  author,  will  justify 
the  reception  of  the  admissions  to  which  he  refers.  It  is  this :  "And 
in  general,  the  admissions  of  any  party  represented  by  another  are 
receivable  in  evidence  against  his  representative."  In  no  sense  are  the 
plaintiffs  in  this  case  the  representatives  of  the  insurer,  in  the  suit 
brought  by  them  against  the  wrongdoer.  The  liability  of  the  latter  to 
the  plaintiffs  arose  out  of  a  contractual  relation  between  them,  to  which 
the  insurance  company  was  in  no  wise  privy,  and  the  contract  be- 
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tween  the  plaintiffs  and  the  insurance  company  was  solely  collateral 
thereto.  The  insurance  company,  by  reason  of  its  insurance,  had  no 
original  relation  to  the  contract  between  the  plaintiffs  and  the  defend- 
ant in  this  suit,  or  to  the  tort  which  constituted  the  cause  of  action. 
Without  undertaking  to  define  with  exactness  the  interest  which  one 
must  have  in  the  subject-matter  of  the  suit,  to  render  his  admissions 
evidence  against  either  plaintiffs  or  defendant,  it  is  obvious  that  the 
interest  described  by  Greenleaf  as  sufficient  for  this  purpose,  in  the 
passage  cited,  grows  out  of  conditions  very  different  from  those  exist- 
ing in  the  case  before  us. 

Again,  it  is  to  be  observed  that  the  so-called  admissions  in  this  case 
were  not  made  with  reference  to  the  particular  negligence  charged 
against  the  defendant.  Indeed  they  could  not  have  been  so  made,  as 
the  goods  had  only  been  stored  two  or  three  days  in  the  defendant's 
shed  when  the  fire  happened.  They  must,  therefore,  have  been  made 
sometime  before  the  negligence  in  the  storing  could  have  occurred,  as 
alleged.  That  is  to  say,  the  negligence,  owing  to  which  the  goods  were 
destroyed,  had  not  happened  at  the  time  the  uniform  rates  of  insurance 
testified  to  were  fixed,  and  the  so-called  admissions  were  not  part  of, 
or  related  to,  the  res  gestae  out  of  which  this  litigation  arose.  Certainly 
they  were  not  made  with  reference  to  that  happening,  and  it  is  easy 
to  see  the  pertinency  of  the  statement  by  Greenleaf,  in  section  179  of 
the  volume  already  quoted  from,  viz. : — 

'"The  admissions,  which  are  thus  receivable  in  evidence,  must,  as  we  have 
seen,  be  those  of  a  person  having  at  the  time  some  interest  in  the  matter  after- 
wards in  controversy  in  the  suit  to  which  he  is  a  party." 

Lamar  v.  Micou,  112  U.  S.  452,  465,  5  Sup.  Ct  221,  28  L.  Ed.  751. 

But,  however  this  may  be,  the  inadmissibility  of  these  so-called  ad- 
missions does  not  rest  on  this  ground  alone.  We  have  considered  the 
interest  of  the  insurance  company  in  this  suit,  as  an  indemnitor  of  the 
plaintiffs,  without  regard  to  whether  it  has  paid  to  the  plaintiffs  the 
amount  for  which  it  had  become  liable  under  its  contract.  It  could 
make  no  possible  difference  to  the  steamship  company,  the  wrongdoer 
and  defendant,  whether  the  insurance  company  had  made  good  its  con- 
tract of  indemnity  to  the  plaintiffs,  or  not.  Its  liability  to  the  plaintiffs 
could  in  no  wise  be  affected  by  what  occurred  in  that  regard  between 
the  plaintiffs  and  their  indemnitor.  The  defendant  in  the  suit  could 
not  have  interposed  as  a  defense  the  receipt  by  the  plaintiff,  from  the 
insurance  company,  of  full  indemnity  for  the  loss  sued  for.  The  plain- 
tiffs, notwithstanding  such  receipt,  could  have  recovered  in  their  suit 
against  the  wrongdoer,  and  thus  have  obtained  possession  of  the  money 
recovered  from  the  latter,  in  addition  to  the  money  received  from  the 
insurance  company.  It  is  true,  that  the  insurance  company,  in  the 
latter  case,  would  have  a  claim  against  the  assured  to  recoup  itself,  in 
full  or  pro  tanto,  for  the  indemnity  it  had  paid.  If  the  insurance  com- 
pany had  never  paid  a  penny  to  the  assured,  but  stood  by,  knowing  that 
if  the  assured  recovered  from  the  wrongdoer,  it  would  be  relieved  from 
payment,  its  interest  in  the  suit  would  be  precisely  the  same,  in  its  es- 
sential nature,  as  though  it  had  paid  in  full  and  unconditionally,  (pro- 
vided it  had  not  availed  itself  of  its  right  of  subrogation)  knowing 


Digitized  by  VjOOQIC 


520  62  C.  C.  A.  RfiSPORTS. 

that  it  could  recover  from  the  assured  the  amount  he  obtained  by  suit 
from  the  wrongdoer. 

It  is  contended,  however,  by  the  defendant  in  error,  that  the  advance 
of  the  amount  of  the  insurance,  by  way  of  loan  or  indemnity,  con- 
stitutes the  insurer  the  real  party  in  interest,  whether  it  shall  appear 
from  the  record  that  the  insurer  has,  or  has  not,  in  the  exercise  of  the 
right  of  subrogation,  actually  brought  the  suit  in  the  name  of  the  in- 
sured, or  is,  or  is  not,  in  control  of  the  litigation.  In  this  connection, 
the  doctrine  of  subrogation  was  much  discussed  by  counsel  for  the  de- 
fendant in  error.  It  is,  of  course,  true,  that  where  an  insurer  has  paid 
to  the  insured,  unconditionally  and  in  full,  the  indemnity  contracted 
for,  he  has  the  equitable  right  to  be  subrogated  to  all  the  remedies 
which  the  assured  had  for  the  recovery  of  the  loss  insured  against,  and 
may  therefore  bring  and  control,  in  the  name  of  the  assured,  a  suit 
against  a  wrongdoer  who  has  occasioned  the  loss.  As  we  have  already 
,  said  in  our  former  opinion,  quoting  the  language  of  the  Supreme  Court, 
the  right  of  the  insurer  must  be  asserted  in  the  name  of  the  assured, 
and  in  any  form  of  remedy,  the  insurer  can  take  nothing  by  subrogation 
but  the  rights  of  the  assured. 

It  is  not  necessary  that  we  should  in  this  case  determine  what  the 
effect  upon  the  question  before  us  would  be,  if  the  insurance  company 
had  paid,  unconditionally  and  in  full,  the  amount  of  its  insurance  to 
the  assured,  and  was  by  subrogation  in  control  of  the  suit  against  the 
steamship  company.  The  doctrine  of  subrogation  has  no  relation  to 
the  question  to  be  here  determined.  It  cannot  be  invoked  until  the  in- 
surance company,  as  the  one  secondarily  liable,  has  absolutely  and  un- 
conditionally paid  in  full  the  amount  of  the  indemnity  for  the  loss  in 
question.  It  would  have  then,  and  only  then,  under  this  doctrine,  a 
right  to  assert  in  its  own  favor  the  rights  and  remedies  of  the  insured. 
Had  it  done  so,  it  would  be  material  to  consider  what  its  relation,  in 
a  suit  brought  for  its  benefit  and  under  its  control,  would  have  been 
to  the  alleged  default  of  the  transportation  company,  and  the  com- 
petency of  its  own  admissions  as  evidence  in  the  case.  In  this  suit, 
not  only  was  there  nothing  affirmatively  to  show  that  the  insurance 
company  was  in  control  thereof,  and  no  evidence  showing  that  it  was 
in  a  situation,  even,  to  assert  a  right  to  control,  but,  the  receipts  put 
in  evidence  by  the  defendant  absolutely  negative  the  right  of  the  insur- 
ance company  to  invoke  the  doctrine  of  subrogation,  inasmuch  as  they 
show  no  absolute  and  unconditional  payment  of  the  indemnity,  but  a 
receipt  by  the  insured  of  money  from  the  insurance  company  "as  a  loan 
without  interest,  to  be  held  by  the  undersigned  as  a  security  for  the 
liability  of  the  said  company  to  the  undersigned,  if  the  undersigned 
shall  fail  to  collect  from  the  carriers  of  the  wool  insured  the  loss  of  the 
said  wool  while  in  the  custody  of  said  carrier,  and  in  the  event  of  suc- 
cess in  collecting  said  loss  from  said  carrier  the  said  money  so  loaned 
is  to  be  repaid  to  said  insurance  company  by  the  undersigned."  Cer- 
tain it  is  that  there  could  be  no  right  to  subrogation  without  an  absolute 
payment  by  the  insurance  company  of  the  indemnity,  and  the  intention 
of  the  parties  shown  on  the  face  of  the  receipts,  clearly  precludes  any 
constructive  conversion  of  the  loan  into  a  payment  of  such  a  character 
as  to  permit  the  operation  of  the  doctrine  of  subrogation,  until  after 
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the  stage  in  the  case  had  been  passed  when  the  evidence  objected  to 
was  admitted.  There  is  nothing  in  the  provisions  or  nature  of  the 
receipts  suggestive  of  fraud  or  unfair  dealing  toward  the  steamship 
company  or  any  one.  It  was  a  matter  of  no  concern  to  the  alleged 
wrongdoer  what  arrangements  were  made  as  between  the  plaintiffs 
and  the  insurance  company,  with  respect  to  the  contract  of  indemnity 
The  plaintiffs  and  the  insurance  company  were  at  liberty  to  enter  into 
such  stipulations  as  they  thought  proper,  touching  that  subject-matter, 
without  in  anywise  affecting  the  primary  liability  of  the  steamship  com- 
pany, for  which  the  suit  was  brought.  In  order  to  render  any  admis- 
sions on  its  part  as  against  its  interest  admissible,  (if  admissible  under 
any  circumstances)  it  must  have  been  a  party  to  the  suit,  either  on  the 
record  or  otherwise,  in  complete  control  of  the  litigation.  It  must  not 
only  have  paid  to  the  assured,  in  full  and  unconditionally,  the  indemnity 
for  which  it  had  become  liable,  but  it  must  have  actually  asserted  its 
right  of  subrogation,  by  bringing  and  controlling  a  suit  in  the  name  of 
the  assured,  against  the  wrongdoer,  before  it  can  be  invested  with 
such  an  interest  as  a  real  party  as  would  render  its  admissions  com- 
netent  evidence  in  behalf  of  the  defendant.  Instead  of  putting  itself 
in  this  position,  the  insurance  company  chose  to  deal  with  the  assured 
in  the  manner  set  forth  in  the  record ;  to  pay  an  amount  equal  to  the 
insurance  money,  as  a  loan  or  security  (which  it  had  a  right  to  do) 
and  thus  put  itseli  in  the  situation  of  one  who  had  a  merely  contingent 
and  collateral  interest  in  the  suit  brought  by  the  assured,  and  not  of 
one  who  had  a  direct  and  immediate  interest  therein,  of  such  character 
as  that  any  recovery  had  against  the  steamship  company  would  of  itself 
entitle  it  to  receive  the  moneys  recovered.  No  case  or  authority  has 
been  cited  by  the  able  counsel  for  the  defendant  in  error,  in  direct  sup- 
port of  his  contention  in  the  premises,  or  inconsistent  with  the  view 
here  taken. 

But  another  vital,  and,  indeed,  underlying,  question,  as  to  the  ad- 
missibility of  this  evidence,  is  one  of  relevancy.  Assuming  the  mode 
of  proof  to  be  unexceptionable,  what  bearing  has  the  fact  so  offered 
to  be  proved  upon  the  issue  between  the  plaintiffs  and  defendant  in 
this  suit?  The  fact  offered  to  be  proved  is  the  conduct  of  certain  in- 
surance companies,  including  the  Insurance  Company  of  North  Amer- 
ica, in  fixing  a  uniform  rate  of  insurance  upon  the  sheds  along  the 
water  front  of  Galveston,  in  one  of  which  the  loss  in  question  occurred. 
The  fact  itself  is  colorless  and  irrelevant.  Its  only  value  is  as  the 
foundation  of  an  inference,  more  or  less  probable,  that  the  Insurance 
Company  of  North  America  was  of  the  opinion  that  there  was  no 
extraordinary  hazard  in  storing  the  goods  of  the  plaintiffs  in  one  of 
those  sheds.  It  was  not  offered  to  prove  that  the  insurance  company 
had  expressed  this  categorical  opinion,  or  one  to  that  effect.  The 
thing  proved  was  the  fact,  as  above  stated,  from  which  an  inference 
was  at  best  only  arguable.  This,  surely,  is  too  remote  to  be  brought 
within  any  fair  construction  of  the  rule  as  to  relevancy.  Not  only  is 
it  too  remote,  but  the  inference  which  the  defendant  in  error  asks  us 
to  draw  is  not  a  necessary  one,  nor  even  a  probable  one.  The  rea- 
sons for  fixing  this  alleged  uniform  rate,  do  not  appear.  They  may 
have  been  determined  upon,  as  covering  the  very  conditions  out  of 
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which  the  fire  risk  arose.  We  find,  in  the  testimony  of  one  of  the  wit- 
nesses produced  by  the  defendant  in  error,  as  an  expert  insurance 
agent,  to  prove  this  alleged  uniform  rate  of  insurance,  the  following: 

**Q.  Did  or  did  not  the  rate  which  you  have  just  testified  to  apply  to  all  of 
the  sheds  and  warehouses  on  the  wharf  front  in  Galveston?  A-  It  did  apply, 
with  one  exception,  and  that  exception  was,  where  a  day  and  night  watchman 
were  kept  constantly  on  duty,  a  lower  rate  was  charged." 

This  testimony  is  nowhere  contradicted  or  qualified.  We  thus  have 
the  fact  proved,  that  this  alleged  uniform  rate  was  meant  to  cover  the 
special  risk  that  existed  where  no  day  and  night  watchman  were  em- 
ployed. But  the  very  gravamen  of  the  case  of  the  plaintififs,  was,  that 
this  special  risk  was  caused  largely  by  reason  of  the  fact,  known  to 
defendant,  that  no  watchman,  either  by  day  or  night,  was  employed  in 
the  shed  where  the  jute  was  stored,  directly  adjoining  that  of  the  de- 
fendant, where  the  wool  of  the  plaintiffs  was  stored.  So  we  see  how 
unjust  it  would  be  to  ask  that  the  inference  contended  for  by  the  de- 
fendant in  error,  should  be  drawn,  in  the  face  of  the  fact  that  the  insur- 
ance companies  themselves  considered  the  nonemployment  of  day  and 
night  watchmen  a  special  hazard  to  be  covered  by  a  higher  rate  of 
insurance.  There  were  other  special  circumstances  of  risk  proved  by 
the  plaintiffs,  such  as  the  daily  and  nightly  gathering  of  tramps  and 
loafers,  in  the  shed  where  the  highly  inflammable  jute  was  stored,  who 
smoked  pipes  and  cigars  while  lying  on  top  of  the  bails.  These  con- 
ditions were  not  necessarily  permanent,  and  did  not  presumably  enter 
into  the  question  of  the  rates  to  be  charged  by  the  insurance  companies. 
This  special  hazard,  from  which  most  probably  the  fire  actually  occur- 
red, could  not  have  been  taken  into  consideration  in  fixing  the  uniform 
rates  of  insurance.  The  admission  of  such  testimony  would  not,  in 
our  opinion,  tend  to  the  elucidation  of  the  truth,  in  determining  the 
question  of  negligence  or  no  negligence  on  the  part  of  the  defendant, 
but  could  only  tend  to  confuse  the  minds  of  the  jury,  and  lead  them 
away  from  the  real  issue  in  the  case. 

The  question  of  relevancy  must  lar|:ely  depend  upon  the  opinion  of 
the  judge  or  the  court  to  whom  it  is  presented.  In  this  case,  we  have 
no  hesitancy  in  saying  that,  in  our  opinion,  the  relevancy  of  the  facts 
sought  to  be  proved,  is  too  remote  to  be  recognized. 

Adhering  to  the  opinion  already  expressed  upon  this  point,  the  judg- 
ment below  is  reversed  and  a  new  trial  ordered. 

ACHESON,  Circuit  Judge.  I  dissent  from  the  views  and  conclu- 
sion of  the  majority  of  the  court  above  expressed. 
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SAUNDERS  V.  SOUTHERN  RT.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  17,  1904.) 

No.  1,235. 

1.  Cabriebs— Loss  OF  Baggage— Contract  x-imiting  Liability. 

It  is  the  settled  law  that  a  common  carrier  may  coutract  for  a  reason- 
able limitation  of  its  common-law  liability'  for  loss  or  damage  to  either 
freight  or  baggage  not  resulting  from  Its  own  negligence  or  that  of  its 
servants. 

2.  Same— Contract  Implied  from  Sale  of  Ticket— Baggage. 

A  contract  to  carry  without  additional  compensation  a  reasonable 
amount  of  personal  baggage  is  Implied  from  the  sale  of  a  ticket  by  a  car- 
rier to  a -passenger,  but  such  implied  obligation  is  limited  to  such  articles 
of  personal  baggage  as  are  reasonably  required  for  the  comfort  or  con- 
venience of  the  passenger  and  his  family. 
H  Same. 

A  passenger  is  required  to  act  in  good  faith,  and  If  he  obtains  carriage 
on  his  ticket  as  personal  baggage  of  merchandise  or  articles  not  properly 
such  baggage,  without  disclosing  the  fact,  the  carrier  will  not  be  liable 
for  their  loss  or  damage;  but  if  such  articles  are  accepted  without  de- 
ception by  the  passenger,  and  with  notice,  the  liability  will  arise  to  safely 
carry  and  deliver. 

4.  Same— Contract  Limiting  Liability. 

The  general  liability  of  a  carrier  for  the  baggage  of  a  passenger  Is  that 
of  an  Insurer,  but  this  common-law  liability  may  be  limited  by  an  agree- 
ment, fair  and  reasonable  between  the  carrier  and  passenger,  against  all 
loss  and  damage  not  resulting  from  the  negligence  of  the  carrier  or  Its 
servants.  Such  a  contract,  however,  must  have  been  accepted  by  the 
passenger  with  knowledge  of  its  terms,  and  such  knowledge  will  not  be 
implied. 

5.  Same— Articles  not  Pebsonal  Baggage— Theatbical  Pboperties. 

Stage  costumes,  scenery,  etc.,  making  up  the  paraphernalia  of  a  traveling 
theatrical  company,  do  not  constitute  personal  baggage  which  a  carrier 
impliedly  contracts  to  carry  without  compensation  on  the  tickets  of  the 
company  as  passengers,  unless  a  general  custom  to  do  so  is  shown ;  and 
they  must  be  shipped  as  freight  under  the  customary  regulations,  or  by 
special  arrangement  therefor. 

6L  Same— Contract  Releasing  from  Liability — Question  for  Jury. 

Plaintiff,  who  was  manager  of  a  theatrical  company  of  14  members, 
through  his  advance  agent,  applied  to  defendant  railroad  company  for 
rates  for  his  company,  baggage,  and  stage  properties  from  Birmingham, 
Ala.,  to  Lexington,  Ky.,  by  way  of  three  other  cities,  where  he  desired  to 
stop.  He  was  told  that  by  buying  18  tickets  at  company  rates  he  would 
be  entitled  to  a  car  for  the  baggage  and  other  properties  free,  which  offer 
was  accepted.  A  week  later  plaintiff  bought  the  tickets  from  there  to 
Atlanta,  and  was  given  the  car.  A  regulation  of  defendant  and  other 
southern  railroads  required  the  purchaser  in  such  cases  to  sign  a  release 
exempting  defendant  from  liability  for  "any  loss  or  damage"  to  baggage. 
Neither  plaintiff  nor  his  agent  was  informed  of  such  regulation,  but  his 
property  man,  after  loading  the  car,  was  required  to  and  did  sign  such  release 
without  his  knowledge.  At  Atlanta  plaintiff  again  bought  tickets  through 
to  Lexington,  with  stop-over  privilege  at  the  two  other  cities.  He  was 
not  then  told  of  the  regulation,  but  was  later  asked  to  sign  the  release, 
and  refused.    His  car  was  taken  on,  however,  until  the  time  he  left  the 

Ifl.  Limitations  of  liability  of  carriers  for  injuries  to  passengers  and  for 
baggage,  see  note  to  Clark  v.  Geer,  32  C.  C.  A.  301. 
H  4.  See  Carriers,  vol.  9,  Cent  Dig.  §§  1544, 1548,  1549. 
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last  point  before  reaching  Lexington,  where,  on  his  refusal  to  sign  the  re- 
lease, the  car  was  held,  and  caused  him  to  lose  his  engagement  at  Lexing- 
ton. After  12  hours  he  signed  the  release  under  protest,  and  the  car  was 
forwarded.  Held,  that  plaintiff  was  not  bound  by  the  regulation  unless 
he  had  notice  of  it  before  the  contract  was  completed  by  his  purchase  of 
tickets ;  that,  in  the  absence  of  actual  notice,  it  could  not  be  Imputed  to 
him  through  his  property  man ;  that  it  might  be  presumed  from  the  gener- 
ality of  the  regulation,  the  length  of  time  it  had  been  in  force,  and  his 
experience  in  the  business,  but  that  under  the  evidence  such  presumption 
could  not  be  drawn  as  matter  of  law,  but  was  a  question  for  the  Jury. 

7.  Same— GoNSTBUCTioN  of  Reisase. 

A  contract  releasing  a  carrier  from  liability  "for  loss  or  damage  to 
baggage''  does  not  in  terms  release  it  from  liability  for  negligence,  and, 
being  capable  of  a  construction  which  will  render  it  legal  will  be  so  con- 
strued, and  held  to  exclude  loss  or  damage  so  arising. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  was  an  action  to  recover  damages  for  breach  of  a  contract  for  the  car- 
riage of  the  Tim.  Murphy  Theatrical  Troupe,  their  baggage,  scenery,  stage 
properties,  etc.,  from  Atlanta,  Ga.,  to  Lexington,  Ky.,  with  the  privilege  of 
stopping  over  at  Chattanooga  and  Knoxville.  There  was  a  plea  of  not  guilty. 
The  plaintiff  was  proprietor  and  manager  of  a  traveling  theatrical  troupe, 
consisting  in  all  of  14  persons.  The  troupe  had  been  traveling  in  Texas, 
Louisiana,  and  Mississippi,  and  from  a  point  in  Mississippi  expected  to  go  to 
Birmingham,  Ala. ;  thence  to  Atlanta,  Chattanooga,  Knoxville,  and  Lexington, 
Ky. 

The  bill  of  exceptions  states,  among  other  things,  that  the  following  facts 
were  proven: 

"Plaintiff's  advance  agent  was  a  man  by  the  name  of  Coltman,  who  traveled 
about  one  week  in  advance  of  the  company,  and  whose  duty  it  was  to  contract 
for  rai  broad  rates,  and  fix  terms  with  opera-house  owners  or  managers,  and 
to  arrange  rates  and  terms  with  transfer  companies,  and  see  to  the  advertising. 
When  Coltman  reached  Birmingham,  about  one  week  in  advance  of  plaintiff's 
company,  In  1002,  he  opened  negotiations  with  Freeman,  who  was  the  local 
passenger  agent  of  defendant  company  at  that  point  Freeman  replied  that 
he  would  communicate  with  the  head  office  of  the  company,  which,  for  this 
territory,  was  the  office  of  Assistant  General  Passenger  Agent  Benscoter,  at 
Chattanooga,  Tenn.  This  Freeman  did,  and  reported  to  Coltman,  giving  rates 
of  transportation  for  a  company  of  eighteen  persons,  with  the  privilege  of 
stopping  over  at  Atlanta,  Chattanooga,  and  Knoxville,  and  ending  at  Lexing- 
ton, Ky.,  which  carried  the  right  of  a  separate  car,  without  extra  charge,  for 
baggage,  stage  scenery,  and  effects.  At  the  same  time  Freeman  gave  Coltman 
a  schedule  of  trains  for  the  movement  of  his  company.  This  baggage  and 
stage  scenery  consisted  of  a  lot  of  trunks  containing  the  personal  baggage  of 
the  individuals,  fourteen  persons  in  all,  composing  ihe  troupe,  and  also  stage 
scenery  and  effects,  embracing  drop  curtains,  furniture  for  the  stage,  and  the 
necessary  tools  and  stage  paraphernalia  usually  used  by  theatrical  companies. 

"The  sale  of  a  ticket  for  eighteen  persons  carried  with  it,  as  above  shown, 
the  privilege  of  the  baggage  car  for  said  baggage  and  stage  effects,  without 
extra  charge,  but  a  ticket  for  a  less  number  of  persons  than  eighteen  would 
not  carry  that  privilege  and  would  subject  the  members  to  excess  baggage 
charges  if  any  individual  had  more  than  200  pounds  of  baggage  or  scenery  in 
addition  thereto.  This  excess  would  apply  to  all  personal  baggage  for  each 
individual  containing  over  200  pounds.  Ordinarily  Individual  passengers  are 
entitled  to  150  pounds  of  personal  baggage,  but  individuals  of  theatrical 
troupes  are  entitled  to  personal  baggage  of  200  pounds  to  the  individual  on 
railroads.  By  the  terms  of  transportation  for  said  company  given  by  said 
Freeman  to  said  Coltman  said  baggage  car  was  to  be  transported  on  the  same 
train  with  plaintiff  company,  or  in  a  train  In  advance;  and  the  dates  of  per- 
formance  at  Atlanta,   Chattanooga,   Knoxville,   and  Lexington   were   made 
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known  to  Freeman,  and  the  baggage  car  and  company  were  to  reach  those 
points  in  time  for  those  dates. 

"In  accordance  with  the  arrangements  thus  made  between  (Doltman  and 
Freeman,  the  d^endant's  agent,  Benscoter,  issued  to  each  of  the  company's 
agents  at  Birmingham,  Atlanta,  Chattanooga,  and  Knoxville  a  document  called 
an  'Itinerary,'  worded  as  follows : 

••  'Chattanooga,  Tenn.,  Jan.  25,  1902. 
"  *Tim  Murphy  Theatrical  Company. 
*"Mr.  A.  B.  Freeman,  T.  P.  A.,  Birmingham;    Mr.  C.  P.  Jackson,  T.  P.  A., 
Birmingham;    Mr.  J.  C.  Lnsk,  T.  P.  A,.  Chattanooga;    Mr.  J.  L.  Meek, 
T.  P.  A.,  Knoxville ;   Mr.  J.  J.  Gray,  T.  P.  A.,  Meridian ;   Mr.  F.  H.  Hart, 
B.  A.,  Meridian ;  Mr.  L.  J.  Johnson,  T.  A.,  Birmingham ;  Mr.  J.  J.  Mullins, 
B.  A.,  Binningham;   Mr.  J.  E.  Shipley,  C.  T.  A.,  Chattanooga;   Mr.  J.  H. 
Waite,  D.  T.  A.,  Chattanooga;    Mr.  W.  II.  Brown,  B.  A.,  Chattanooga; 
Mr.  J.  T.  Moffett,  T.  A.,  Knoxville;   Mr.  J.  M.  Gore,  B.  A.,  KnoxvUle: 
"•Gentlemen — Tim  Murphy  Theatrical  Company,  eighteen  or  more  people 
requiring  one  fifty-foot  baggage  car  for  their  scenery,  will  move  as  follows : 

Jan.  31.      Lv.    Meridian 6.40  a.  m. 

Ar.    Birmingham 12.25  noon    153  miles 

Feb.   L     Lv.    Birmingham 6.00  a.  m. 

Ar.    Atlanta 11.30  a.  m.    107  miles 

Feb    2.      Lv.    Atlanta 7.55  a.  m. 

Ar.    Chattanooga 1.00  p.  m.    138  miles 

'''^^b.   4.     Lv.    Chattanooga 9.55  a.  m. 

Ar.    Knoxville 1.10  p.  m.    Ill  miles 

Feb.   5.     Lv.    Knoxville 9.50  a.  m. 

Ar.    Lexington 5.51  p.m.    211  miles 

•••Baggage  car  to  be  handled,  Chattanooga  to  Knoxville,  on  No.  12,  Feb. 
^th.  and  from  Khoxville  to  Harriman  Jet  on  freight  train  No.  73,  Feb.  5th, 
if  ^o.  7..  on  time,  that  date. 

•*  *The  advance  agent  has  been  ticketed  through  to  Lexington,  and  you  may 
sell  the  company,  eighteen  or  more  people,  on  one  ticket,  at  rate  of  2  cents 
t>er  mile  per  capita,  which  is  to  cover  movement  of  baggage  car. 

*'  'Usua  release  should  be  taken  on  regular  theatrical  baggage.  Form  239. 
Agents  will  be  held  personally  responsible  for  these  releases. 

"  *Yours  tr-'lj ,  C.  A.  Benscoter,  A.  G.  P.  A. 

"  *Mr.  Dodsc  a  Mi  Reddle,  Mr.  Frazler,  Mr.  Heyden,  Mr.  Vaughan,  Mr. 
Ewinf,  Mr.  Rinea^sot    Mr.  Harwick,  Mr.  Taylor. 

"  *Transportation  depiirrraent  please  note  and  protect  movement  as  outlined 
above  This  confirms  m."  joint  telegram  23d.  inst  Please  acknowledge  re- 
ceipt' ' 

This  "itinerary"'  was  issued  at  the  request  of  Freeman,  the  Birmingham 
agent  of  the  railroad  company,  who  at  the  same  time  informed  Benscoter  that 
Coltman  would  call  and  see  him  on  reaching  Chattanooga.  It  was  not  shown 
that  Coltman  did  do  so,  or  that  he  ever  had  any  conference  with  Benscoter. 
Coltman  reported  to  plaintiff  the  transaction  with  Freeman,  and  "recom- 
mended the  purchase  of  the  ticket  for  eighteen  persons,  with  said  baggage  car 
privileges."  He  was  himself  furnished  with  transportation  to  Lexington  as 
one  of  the  plaintiff's  company,. and  went  in  advance  about  one  week,  and  did 
not  himself  buy  any  ticket  for  the  company.  Neither  was  it  shown  that  Colt- 
man was  ever  notified  of  any  requirement  that  a  release  should  be  executed 
for  the  company's  stage  baggage,  scenery,  etc.,  nor  that  he  was  ever  furnished 
with  or  saw  the  "itinerary,"  as  above  set  out,  though  it  was  shown  that  he 
was  given  a  "schedule  of  trains  for  the  movement  of  his  company."  What 
this  "schedule"  was,  does  not  further  appear.  Plaintiff  himself,  a  week 
later,  bought  at  Birmingham  a  solid  ticket  for  18  persons  from  Birmingham 
to  Atlanta.  But  nothing  was  then  said  to  him  about  signing  a  release  as  a 
condition  of  getting  special  transportation  for  the  company's  baggage.  After 
a  performance  at  Birmingham  the  baggage  and  company  paraphernalia  was 
taken  to  the  depot  by  the  company's  "property  man,"  one  Davenport,  and  was 
by  him  loaded  into  a  baggage  car  furnished  for  use  of  the  troupe.  He  was 
then  asked  to  sign,  and  did  sign,  a  release  in  the  following  words : 
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"Form  239. 
"Southern  Railway,  Birmingham,  Alabama,  Station,  Feb.  1,  1902. 
'^Theatrical  Baggage  Release. 
"In  consideration  of  the  carriage  upon  special  conditions  by  the  Southern 
Railway  Company,  and  connecting  lines,  car,  baggage  and  scenery,  four  pieces 
checlced  Tim  Murphy  Theatrical  Company,   from  Birmingham,  Alabama,  to 
Atlanta,  Georgia,  the  undersigned,  acting  as  property  man  for  the  said  Tim 
Murphy  Theatrical  Company,  hereby  releases  and  forever  discharges  the  Cen- 
tral of  Georgia  Railway  Cqmpany  and  other  transportation  companies  which 
together  compose  the  through  line  between  the  points  above  named  from  all 
liability  for  any  damage  or  loss  which  may  happen  to  baggage  while  in  their 
possession.  Ed.  Davenport" 

To  induce  him  to  do  so,  he  was  shown  the  itinerary  set  out  above,  and  his 
attention  called  to  the  necessity  of  doing  so,  and  told  that  the  baggage  would 
not  be  forwarded  unless  he  did  sign.  On  reaching  Atlanta,  and  before  the 
performance  the  same  night,  the  plaintiff  l>ought  another  solid  ticket  for  IS 
persons  to  Lexington,  Ky.,  with  right  to  stop  over  at  Chattanooga  and  Knox- 
ville.  Nothing  was  said  to  him  about  any  release,  and  he  knew  nothing  of 
the  demand  made  on  Davenport  at  Birmingham,  or  that  he  had  signed  the 
release  set  out,  nor  had  he  then  been  furnished  with  or  shown  the  **itinerary" 
Issued  by  Benscoter.  After  the  performance,  the  company's  baggage,  scenery, 
etc.,  were  taken  charge  of  as  usual  by  Davenport,  and  loaded  in  a  car  fur- 
nished for  that  purpose.  He  was  then  asked  to  sign  a  release  similar  to  the 
one  above  set  out  He  thereupon  telephoned  plaintiff,  who  had,  earlier  in  the 
evening,  refused  to  sign  one,  and  was  directed  not  to  sign.  The  baggage  was, 
however,  forwarded  to  Chattanooga  without  a  release.  At  Chattanooga  a 
like  demand  was  made  and  refused,  but  the  car  forwarded  to  Knoxville.  At 
Knoxville,  after  the  car  had  been  loaded  and  locked,  a  demand  was  again 
made  that  Davenport  should  sign  a  release  in  form  like  the  one  set  out  above, 
and  again  told  that  the  baggage  would  not  be  forwarded  unless  he  did.  This 
he  refused  to  do.  Plaintiff  was  then  called  up  over  the  telephone  at  his  hotel, 
but  he  refused  to  allow  the  release  to  be  signed.  It  was  presented  to  plaintiff 
himself  the  next  morning  when  he  went  to  the  station  to  take  the  passenger 
train  with  his  company.  He  thereupon  took  the  release,  and  wrote  on  the 
face  of  it  the  words,  "Provided  the  baggage,  etc.,  is  delivered  on  time  and 
in  good  order,"  and  signed  the  paper.  The  defendant's  agents  then  informed 
him  that  they  would  not  "forward  the  baggage  with  such  a  proviso  in  it" 
The  personal  baggage  of  the  members  of  the  company,  consisting  of  five 
trunks,  was,  however,  sent  on  by  the  morning  trfdn,  but  the  troupe  and  com- 
pany baggage  remained  in  Knoxville  until  that  night,  when  plaintiff  signed 
the  release,  under  protest,  without  any  proviso,  and  the  company,  with  its 
baggage,  etc.,  was  carried  to  Lexington,  reaching  that  place  too  late  for  the 
performance  as  advertised. 

The  evidence  further  showed  that  an  association  of  railroad  companies, 
operating  lines  south  of  the  Ohio,  known  as  the  ** Southeastern  Railroad  As- 
sociation," had  made  rules  and  regulations  for  the  transportation  of  regularly 
organized  theatrical  ^mpanies,  concert  and  opera  companies,  glee  and  other 
clubs,  at  excursion  rates.  The  defendant  belonged  to  this  association.  By 
this  agreement  parties  of  from  10  to  24  persons  traveling  on  one  ticket  were 
carrle<l  for  two  cents  per  mile,  with  free  passage  for  an  advance  agent  These 
regulations  were  embodied  in  a  circular  Issued  to  the  agents  of  each  com- 
pany, and  they  were  required  to  observe  the  conditions  in  the  sale  of  party 
tickets.  There  was  also  evidence  showing  that  the  sale  of  theatrical  tickets 
had  long  been  made  under  sptn^ial  c»onditions  as  to  price  and  transportation 
of  comi>any  property,  and  that  such  baggage  was  not  personal  apparel,  bat 
stape  dress,  furniture,  scenery,  etc.,  which  required  special  handling ;  that  the 
loading  and  unloading  was  done  by  the  "property  man"  of  the  company ;  and 
that  the  scenery,  especially,  was  cumbersome,  being  sometimes  In  rolls  of  30 
to  50  feet  in  length,  and  sometimes  iuclostMl  between  long,  thin  boards.  The 
evidence  also  tended  to  show  that  the  agents  and  managers  of  such  companies 
woro  oxporienced  men,  and  widely  acquainted  with  the  regulations  of  carriers 
in  respect  to  the  handling  of  such  business,  and  that  the  rules  and  regulationa 
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of  the  Sonfhem  Passenger  Association  were  widely  known  among  people  In- 
terested in  such  matters,  and  had  been  long  enforced,  without  discrimination. 
It  was  also  shown  that  it  was  the  business  custom  of  the  defendant  to  furnish 
agents  and  baggage  masters  with  these  regulations,  and  that  passenger  agents 
customarily  referred  to  the  itinerary^when  tickets  were  called  for,  and  showed 
same  to  the  person  applying  for  tickets.  It  was  also  shown  that  it  was  not 
customary  for  the  agent  selling  the  ticket  to  specially  refer  to  the  necessity 
for  executing  a  release,  being  regarded  as  a  matter  for  the  baggage  master, 
to  whom  application  is  necessarily  made  for  transportation  of  such  articles. 
This  agreement  or  arrangement  for  carrying  such  companies  at  reduced  rates 
also  prescribed  the  terms  upon  which  company  or  professional  baggage,  scen- 
ery, furniture,  etc,  might  be  carried,  and  permitted  to  companies  of  18  to  35 
persons  traveling  on  one  solid  ticket  the  use  of  a  "special  baggage  car  to  be 
transported  without  additional  charge,"  but  that  the  owner  or  manager  or 
some  authorized  agent  of  the  company  so  moving  should  sign  **a  release  of 
liability  for  any  scenery,  properties,  live  stock,  or  other  articles  which  do  not 
consist  of  baggage  exclusively."  Further  facts  appear  in  the  opinion.  Upon 
the  conclusion  of  all  the  evidence  the  court  instructed  the  jury  to  find  for  the 
defendant 

Jerome  Templeton,  for  plaintiff  in  error. 

Jourolmon,  Welcker  &  Hudson,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court 

1.  It  is  well  settled  that  a  common  carrier  may  contract  for  a  rea- 
sonable limitation  of  its  common-law  liability  for  loss  or  damage  to 
either  freight  or  baggage  not  resulting  from  its  own  negligence  or  that 
of  its  servants.  New  Jersey  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344, 
12  L.  Ed.  465;  York  Co.  y.  Central  Rd.,  3  Wall.  107,  18  L.  Ed.  170; 
Mich.  Cent  Rd.  v.  Mfg.  Co.,  16  Wall.  318,  21  L.  Ed.  297;  Railroad  Co. 
V.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627;  Express  Co.  v.  Caldwell, 
21  Wall.  264,  22  L.  Ed.  556;  Railroad  Co.  v.  Pratt,  22  Wall.  123,  22 
L.  Ed.  827;  Bank  v.  Adams  Ex.  Co.,  93  U.  S.  174,  23  L.  Ed.  872; 
Railway  Co.  v.  Stevens,  95  U.  S.  655,  24  L.  Ed.  535 ;  Railroad  Co.  v. 
Fraloff,  100  U.  S.  24,  25  L.  Ed.  531 ;  Hart  v.  Penn.  Rd.  Co.,  112  U.  S. 
331,  338,  5  Sup.  Ct  151,  28  L.  Ed.  717;  Liverpool  Steam  Co.  v. 
Phenix  Co.,  129  U.  S.  397,  441-,  9  Sup.  Ct  469,  32  L.  Ed.  788 ;  Con- 
stable V.  National  Steamship  Co.,  154  U.  S.  51,  14  Sup.  Ct.  1062,  38 
L.  Ed.  903.  This  is  also  the  doctrine  as  recognized  by  the  courts  of 
Tennessee.  Railroad  v.  Gilbert,  88  Tenn.  430,  12  S.  W.  1018;  Rail- 
road V.  Dies,  91  Tenn.  177,  18  S.  W.  266,  30  Am.  St.  Rep.  871. 

2.  A  contract  to  carry  without  additional  compensation  a  reasonable 
amount  of  personal  baggage  is  implied  from  the  sale  of  a  ticket.  3 
Ency.  Am.  &  Eng.  Law,  543;  Angell  on  Carriers,  §  115;  Isaacson  v. 
N.  Y.  Central  Rd.,  94  N.  Y.  278,  46  Am.  Rep.  142 ;  Bomar  v.  Maxwell, 
9  Humph.  622,  624,  51  Am.  Dec.  682 ;  Miss.  Cent.  Rd.  Co.  v.  Kennedy, 
41  Miss.  671. 

3.  But  this  implied  obligation  is  limited  to  such  articles  of  personal 
baggage  as  are  reasonably  required  for  the  comfort  or  convenience  of 
the  passenger  and  his  family,  having  regard  to  the  circumstances  of  the 
traveler,  character  of  the  journey,  etc.  Hannibal  Railroad  v.  Swift.  12 
Wall.  272,  20  L.  Ed.  423 ;  Railroad  v.  Fraloff,  100  U.  S.  24,  25  L.  Ed. 
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531 ;  Bomar  v.  Maxwell,  9  Humph.  622,  51  Am.  Dec.  682;  Coward  v. 
E.  T.  &  V.  Rd.,  16  Lea,  225,  57  Am.  Rep.  227. 

4.  The  traveler  must  exercise  good  faith,  and,  if  he  obtain  carriage 
as  baggage  of  merchandise  or  articles-  not  within  the  category  of  ordi- 
nary personal  baggage,  without  disclosing  the  fact,  the  carrier  will  not 
be  liable  for  their  loss  or  damage.  Humphreys  v.  Perry,  148  U.  S. 
627,  13  Sup.  Ct.  711,  37  L.  Ed.  587;  Bomar  v.  Maxwell,  9  Humph. 
622,  51  Am.  Dec.  682.  But  if  articles  or  merchandise  not  personal 
baggage  be  accepted,  without  deception  by  the  passenger,  and  with 
notice,  the  liability  will  arise  to  safely  carry  and  deliver.  Stoneman  v. 
Erie  Ry.  Co.,  52  N.  Y.  429;  Millard  v.  M.  K.  &  T.  R.  Co.,  86  N.  Y. 
441;  Hannibal  Rd.  v.  Swift,  12  Wall.  262,  20  L.  Ed.  423. 

5.  The  general  liability  for  the  baggage  of  a  passenger  is  that  of  an 
insurer.  But  this  common-law  obligation  may  be  limited  by  an  agree- 
ment, fair  and  reasonable,  between  the  carrier  and  passenger  against 
all  loss  and  damage  not  resulting  from  the  negligence  of  the  carrier 
and  his  servants.  3  Thompson  on  Negligence,  §  3455.  The  rule  in 
respect  to  baggage  is  not  different  from  tfiat  in  relation  to  freight 

6.  When  a  carrier  desires  to  limit  its  common-law  responsibility, 
there  is  nothing  unreasonable  in  requiring  that  the  extent  of  the 
exoneration  shall  be  plainly  declared,  and  brought  to  the  attention  of 
its  customer  ill  such  way  as  to  afford  opportunity  for  acceptance  or 
rejection. 

In  New  Jersey  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344,  382,  12 
L.  Ed.  465,  it  is  said  : 

"The  exemption,  from  these  duties  should  not  depend  upon  implication  or 
inference  founded  on  doubtful  and  conflicting  evidence,  but  should  be  specific 
and  certain,  leaving  no  room  for  controversy  between  the  parties." 

In  N.  Y.  Central  Rd.  Co.  v.  Fraloff,  100  U.  S.  24,  27,  25  L.  Ed.  531, 
the  court  said : 

"It  is  undoubtedly  competent  to  carriers  of  passengers,  by  specific  regula- 
tions, distinctly  brought  to  the  knowledge  of  the  passenger,  which  are  reason- 
able in  their  character,  and  not  inconsistent  with  any  statute,  or  their  duties 
to  the  public,  to  protect  themselves  against  liability,  as  insurers,  for  baggage 
exceeding  a  fixed  amount  in  value,  except  upon  additional  compensation  pro- 
portioned to  the  risk." 

In  the  case  of  The  Majestic,  166  U.  S.  375,  17  Sup.  Ct.  597,  41  L. 
Ed.  1039,  a  ticket  containing  a  limitation  of  liability  for  baggage  print- 
ed upon  its  back  was  held  to  be  a  mere  notice,  and  not  a  part  of  the  con- 
tract, and  not  obligatory  upon  the  passenger  as  matter  of  law,  when  it 
appeared  that  attention  had  not  been  called  to  the  conditions,  and  the 
passenger  was  without  actual  knowledge  until  after  the  journey  had 
begun.  See,  also,  Rawson  v.  The  Penn.  Rd.,  48  N.  Y.  212,  8  Am.  Rep. 
543 ;  3  Thompson  on  Negligence,  §§  3455-3457»   3459- 

7.  It  follows  from  the  foregoing  that  a  carrier  is  not  obliged  to  carry 
goods,  articles,  furniture,  etc.,  or  anything  not  fairly  to  be  regarded  as 
personal  baggage  reasonably  required  for  the  convenience  and  comfort 
of  the  passenger  as  baggage,  and  may  refuse  to  carry  such  articles 
except  as  freight,  and  under  the  customary  methods  for  carrying 
freight.  If,  therefore,  the  traveler  wish  to  have  such  goods  carried 
as  if  personal  baggage,  he  can  only  do  so  by  complying  with  the  rea- 
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sonable  terms  and  conditions  imposed.    3  Ency.  Am.  &  Eng.  Law,  539, 
and  cases  cited. 

8.  That  stage  costumes,  scenery,  furniture,  etc.,  making  up  the  para- 
phernalia of  a  traveling  theatrical  company  do  not  constitute  the  per- 
sonal baggage  which  a  carrier  impliedly  contracts  to  carry  without 
additional  compensation,  and  along  with  the  passenger,  must  be  con- 
ceded. 3  Thomp.  Neg.  §  3417 ;  Oakes  v.  N.  P.  Rd.  Co.,  20  Or.  392, 
26  Pac.  230,  12  L.  R.  A.  318,  23  Am.  St.  Rep.  126.  If,  therefore,  the 
plaintiff  desired  to  have  this  ccwnpany  outfit  carried  with  his  troupe 
as  if  personal  baggage,  he  was  under  obligation  to  either  specially 
arrange  for  their  carriage,  or  rely  upon  and  comply  with  the  reasonable 
regulations  of  the  carrier  in  respect  of  such  theatrical  baggage,  etc.  It 
was  therefore  competent  to  prove  the  custom  of  railroad  companies  in 
regard  to  the  carriage  of  such  articles,  and  any  regulation  which  had 
been  adopted  in  that  respect.  For  the  purpose  of  fixing  notice  of  this 
custom,  or  of  the  regulations  adopted,  upon  the  plaintiff,  it  w^  admis- 
sible to  show  that  he  was  accustomed  to  manage  traveling  troupes. 
Plaintiff  had  no  right  to  rely  upon  any  implied  agreement  to  carry  his 
stage  baggage  as  if  personal  baggage,  and  without  additional  compen- 
sation, unless  he  could  show  a  general  custom,  such  as  exists  in  regard 
to  personal  baggage,  and  from  which  general  custom  an  implied  con- 
tract is  presumed.  The  mere  fact,  therefore,  that  he  bought  a  ticket 
for  18  persons  in  order  to  carry  14  does  not  imply  any  agreement  what- 
ever in  respect  to  the  free  carriage  of  articles  not  properly  personal 
baggage. 

9.  The  difficulty  in  this  case  arises  out  of  the  fact  that  Coltman,  the 
advance  agent  for  the  plaintiff's  company,  did  apply  to  the  defendant's 
agents  for  the  terms  upon  which  the  defendant  would  transport  plain- 
tiff's company,  and  was  informed  that  the  rate  for  a  company  of  18 
in  one  ticket  to  Lexington,  with  the  privilege  of  stopping  over  at 
Atlanta,  Chattanooga,  and  Knoxville,  carried  the  right  of  a  separate 
car,  without  extra  charges,  for  stage  baggage,  scenery,  etc.,  the  car  to 
be  carried  on  the  same  train  or  a  train  in  advance. 

It  was  not  shown  that  Coltman  was  notified  then  or  at  any  other 
time  that,  in  addition  to  buying  a  ticket  for  18  people  in  order  to  carry 
his  party  of  14,  the  ccwnpany  must  be  released  from  all  loss  and  dam- 
age sustained  by  the  company  baggage  so  to  be  transported  with  the 
company.  Neither  was  it  shown  that  either  Coltman  or  the  plaintiff 
was  aware  of  the  regulation  of  the  defendant  or  of  the  carriers  as- 
sociated as  the  Southeastern  Passenger  Association  requiring  such  a 
release,  except  as  such  knowledge  may  be  presumed  from  the  existence 
of  the  regulations  and  of  the  custom  of  railroad  companies  in  the  mat- 
ter of  such  special  baggage.  Neither  was  it  shown  that  either  Colt- 
man or  the  plaintiff  were  furnished  with  the  itinerary  set  out  above, 
which  contained  a  reference  to  a  release.  Coltman  informed  plaintiff 
of  the  terms  as  given  him  at  Birmingham  by  the  defendant's  agent, 
Freeman,  and  himself  accepted  transportation  as  an  advance  agent,  and 
continued  to  travel  in  advance  about  one  week.  About  a  week  after 
getting  the  terms  of  transportation,  the  troupe  reached  Binningham, 
and  plaintiff  bought  such  a  party  ticket  as  he  had  been  advised  would 
carry  with  it  a  special  car  for  the  company  baggage  without  extra  cost. 
62  C.C.A.— 34 
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He  was  not  then  advised  that  he  must  execute  a  release.  That  night, 
when  the  baggage  had  been  loaded  in  a  car  furnished,  the  defendant's 
baggage  agent  demanded  that  a  release  should  be  signed.  This  de- 
mand was  made  of  one  Davenport,  the  company's  property  man,  whose 
business  it  was  to  see  to  the  hauling  of  the  stuff  from  the  theater  to 
the  station,  and  to  properly  load  it  into  the  car  furnished  for  that  pur- 
pose. Davenport,  being  shown  a  copv  of  the  itinerary  set  out  hereto- 
fore, signed  the  release  presented,  'fhis  demand  made  on  Davenport 
was  not  communicated  to  plaintiff,  nor  did  he  know  that  any  release  had 
been  signed  by  Davenport  until  the  fact  came  out  in  proof.  At  Atlanta 
plaintiff  bought  another  solid  ticket  through  to  Lexington,  Ky.,  for  a 
party  of  i8,  and  paid  the  party  rate  as  advised  by  Coltman.  He  neither 
then  knew,  nor  was  he  then  notified,  that  he  would  have  to  sign  a  re- 
lease before  he  could  have  the  baggage  moved.  Before  he  left  Atlanta, 
but  after  he  had  bought  his  transportation,  he  was  called  upon  to  sign 
a  release  of  loss  and  damage,  but  declined  to  do  so.  The  baggage  was, 
however,  forwarded  to  Chattanooga,  where  another  demand  was  made 
and  refused,  the  baggage  being  again  forwarded  without  the  release. 
At  Knoxville  plaintiff  refused  to  sign,  and  the  defendant  refused  to 
forward  the  company  theatrical  baggage  without  execution  of  the  re- 
lease. Twelve  hours  after,  plaintiff  signed  under  protest,  and  the 
troupe  and  baggage  went  forward,  but  too  late  to  meet  an  engagement 
at  Lexington.  Excluding  imputed  notice  through  Davenport  and  by 
means  of  the  alleged  notoriety  of  the  regulation  here  sought  to  be  en- 
forced, plaintiff  had  a  right  to  believe  that  he  was  entitled  to  the  trans- 
portation of  his  company  baggage  in  a  special  car,  and  subject  to  the 
common-law  responsibility  of  the  carrier  for  loss  or  injury  to  that  bag- 
gage. The  only  terms  known  to  him  when  he  bought  his  tickets  at 
Atlanta  were  those  given  by  defendant's  agents  to  his  advance  agent, 
Coltman,  whose  business  it  was  to  arrange  for  transportation.  His 
rights  and  the  carrier's  liabilities  were  fixed  and  determined  when  the 
tickets  were  bought,  under  terms  so  previously  given,  covering  the 
matter  of  baggage  transportation.  Subsequent  notice  of  a  limitation 
of  liability  will  not  alter  the  rights  thus  determined,  unless  he  assented 
thereto  upon  a  sufficient  consideration.  Rawson  v.  Penn.  Rd.  Co., 
48  N.  Y.  212,  8  Am.  Rep.  543;  Railroad  v.  Turner,  100  Tenn.  213, 
224,  47  S.  W.  223;  Wilson  V.  C.  &  O.  R.  Co.,  21  Grat.  654;  Logan  v. 
Pontchartrain  R.  Co.,  11  Rob.  (La.)  24,  43  Am.  Dec.  199;  3  Am.  & 
Eng.  Ency.  Law,  558.  If,  however,  the  plaintiff  knew,  before  pur- 
chasing his  ticket,  that  the  condition  under  which  the  baggage  of  such 
traveling  show  was  transported  without  charge  was  that  he  should 
release  the  company  from  its  common-law  liability  for  loss  and  damage, 
the  jury  would  be  authorized  to  presume  his  assent.  His  knowledge 
of  the  regulation  might  also  be  presumed  from  circumstances,  includ- 
ing the  generality  of  the  regulation,  the  time  it  had  been  in  force,  and 
plaintiff's  experience  as  a  traveler  with  such  company.  But  the  evi- 
dence upon  tliis  matter  was  not  so  conclusive  as  to  justify  the  court 
in  holding,  as  matter  of  law,  that  he  knew  of  this  regulation,  and  had 
assented  to  it.  Neither  did  the  evidence  justify  an  instruction  to  find 
for  the  defendant  upon  the  ground  of  Davenport's  action  at  Birming- 
ham. 
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Coltman  was  the  advance  agent  of  plaintiff,  and  as  such  charged  with 
the  duty  of  contracting  for  transportation.  This  he  did,  and  upon  the 
strength  of  the  agreement  between  him  and  the  defendant  he  was 
ticketed  over  the  defendant's  Hne,  and  the  itinerary  issued  to  the  sev- 
eral agents  of  the  railroad  company  interested.  The  terms  made  were 
communicated  to  the  plaintiff,  and  acted  upon  by  him  in  the  purchase, 
a  week  later,  of  a  party  ticket  for  i8  from  Birmingham  to  Atlanta,  and 
then  from  Atlanta  to  Lexington,  Ky.  Davenport's  duty  was  to  load 
and  unload  the  company's  effects.  He  was  called  its  "property  man." 
He  had  no  duty  in  reference  to  making  contracts  for  the  transportation 
of  the  company,  and  still  less  to  ag^ee  to  the  alteration  of  one  after 
it  had  been  made  by  the  agent  of  the  company  charged  with  that  duty. 
It  was  error,  therefore,  to  impute  Davenport's  knowledge  to  the  plain- 
tiff when  he  bought  his  tickets  from  Atlanta  to  Lexington.  He  still 
had  the  right  to  suppose  that  the  defendant's  agreement  to  transport 
his  stage  effects  was  subject  to  its  common-law  carrier  liability,  un- 
less he  otherwise  is  chargeable  with  notice  and  assent ;  and  was  not  ob- 
liged to  agree  to  a  change  or  alteration  of  the  terms  given  his  agent 
after  the  contract  had  been  closed  by  buying  the  tickets  at  Atlanta. 

lo.  The  release  which  the  plaintiff  was  asked  to  sign  does  not,  in 
terms,  exclude  loss  and  damage  arising  from  negligence.  Nor  is  it 
broader  than  the  regulation.  Neither  is  valid  as  an  exoneration  for  li- 
ability for  negligence  of  the  company  or  its  servants.  Railroad  v. 
Lockwood,  17  Wall.  357,  21  L.  Ed.  62^;  Bank  of  Kentucky  v.  Adams 
Ex.  Co.,  93  U.  S.  174,  23  L.  Ed.  872.  Nevertheless  the  release  would 
have  been  valid  and  enforceable  as  releasing  the  company  from  loss 
and  damage  not  the  result  of  negligence.  It  is  in  general  words,  and 
does  not,  in  terms,  purport  to  release  the  company  from  liability  for 
negligence.  It  should  therefore  be  construed  consistently  with  law.  A 
release  in  like  terms  was  construed  as  not  extending  to  loss  arising 
from  negligence  by  the  lessor  or  his  servants  in  Railroad  v.  Lockwood, 
17  Wall.  357,  362,  21  L.  Ed.  627,  and  in  Bank  of  Kentucky  v.  Adams 
Ex.  Co.,  93  U.  S.  174,  181,  23  L.  Ed.  872,  where  the  court  said,  "It  is 
not  to  be  presumed  the  parties  intended  to  make  a  contract  which  the 
law  does  not  allow."  But  the  plaintiff  did  not  refuse  to  sign  the  re- 
lease because  too  general,  or  for  any  reason  of  form.  The  ground 
upon  which  he  acted  is  indicated  by  the  words  he  wrote  across  the  re- 
lease, "Provided  the  baggage  is  delivered  on  time  and  in  good  con- 
dition." If  he  had  expressed  a  willingness  to  sign  a  release  limited  in 
terms  as  the  law  would  limit  this  one,  we  would  be  slow  to  hold  him  in 
fault  for  not  signing  one  subject  to  misconstruction. 

Reverse,  and  remand  for  a  new  trial. 


(128  Fed.  23.) 

TEXAS  &  P.  RT.  CO.  v.  DASHIELL. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  2,  1904.) 

No.  1,278. 

1.  Injttbt  to  BMPLOTift— Masteb's  Liability— Question  fob  Jubt. 

Facts  In  an  action  against  a  railroad  company  for  injury  to  Its  con- 
ductor by  a  rear-end  collision  with  his  train  of  another  train  held  to  re- 
quire submission  of  the  issues  to  the  jury. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

T.  J.  Freeman  and  Geo.  Thompson,  for  plaintiff  in  error. 
Ben  M.  Terrell,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  This  is  an  action  for  personal  in- 
juries, brought  by  the  defendant  in  error,  George  H.  Dashiell,  by  his 
next  friend  and  mother,  Mrs.  Mary  J.  Dashiell,  against  the  plaintiff  in 
error,  the  Texas  &  Pacific  Railway  Company.  The  learned  judge 
before  whom  this  case  was  tried  in  the  circuit  court,  in  his  charge  to  the 
jury,  thus  clearly  and  correctly  states  the  issues  made  by  the  pleadings: 

"George  H.  DashleH,  l?y  his  next  friend,  Mrs.  Mary  J.  Dashiell  sues  the  de- 
fendant, the  Texas  &  Pacific  Railway  Company,  for  damages  alleged  to  have 
been  sustained  by  him  by  reason  of  personal  injuries  received  on  the  24th  day 
of  December,  1900,  while  he  was  in  the  service  of  the  defendant  company,  and 
conductor  of  a  freight  train.  It  is  alleged  that  while  he  was  in  charge  of  a 
freight  train  as  a  conductor,  running  in  an  easterly  direction  on  defendant's 
road,  in  Eastland  county,  the  train  of  which  he  was  in  charge,  and  on  which 
he  was  riding,  was  run  into  and  collided  with  by  another  freight  train  follow- 
ing his ;  that  said  collision  was  caused  by  reason  of  the  negligence  and  care- 
lessness of  the  defendant  and  its  agents  and  employ^  engaged  in  operating 
the  train  which  collided  with  the  one  of  which  plaintiff  was  in  charge.  It 
is  alleged  that  the  defendant  and  its  employes  operating  the  train  which  col- 
lided with  the  one  on  which  plaintiff  was  riding  were  guilty  of  negligence  in 
running  the  same  with  the  cars  in  front  of  the  engine,  the  cars  being  pushed 
instead  of  being  pulled  by  the  engine;  that  the  defendant  and  its  employes 
were  also  guilty  of  negligence  in  not  maintaining  a  sufficient  watch  or  lookout 
to  ascertain  the  proximity  of  the  train  on  which  he  was  riding;  and,  further, 
that  the  defendant,  at  the  time  and  place  of  the  collision,  and  prior  thereto, 
had  enforced,  for  the  government  and  gruidance  of  its  employes  (^[)aratlng 
the  colliding  trains,  rules  and  regulations  substantially  to  the  effect  that,  when 
one  freight  train  follows  another,  it  should  not  do  so  at  a  less  distance  of  space 
and  time  than  five  minutes,  and  that  the  defendant,  its  agents  and  employ^ 
were,  at  the  time  of  the  collision,  negligently  violating  said  rules,  and  were 
operating  the  colliding  train  at  a  much  less  distance  of  space  and  time  than 
five  minutes ;  and  that,  by  reason  of  this  negligent  disregard  of  the  rules  of 
the  company,  the  accident  was  caused  and  contributed  to.  It  is  charged  tliat 
by  reason  of  these  various  acts  of  negligence  the  collision  was  occasioned,  and 
plaintiff  injured  thereby.  Plaintiff  alleges  that  since  the  accident  he  has  been 
non  compos  mentis^that  Is,  his  mind  is  weak  and  imsound — ^and  that  he  is  in- 
capable mentally  of  transacting  any  business,  and  that  such  is  his  condition 
now.  He  also  charges  that  he  was  badly  burned  and  bruised  about  the  legs, 
sides,  back,  arms,  hands,  and  head,  and  that  his  left  eye  has  become  seriously 
affected  by  reason  of  the  injury  to  his  head.  He  alleges  that,  as  a  result  of 
the  alleged  negligence  of  the  defendant,  and  his  injury  consequent  thereon, 
that  he  now  suffers  and  will  continue  to  suffer  great  physical  pain  and  mental 
anguish.    He  also  alleges  his  damages. 

•'The  defendant,  the  Texas  &  Pacific  Railway  Company,  answers  the  petition 
of  plaintiff,  and  denies  each  and  every  allegation  contained  therein.  For 
special  answer,  it,  in  part,  says  that  plaintiff  cannot  recover  in  this  action  for 
the  reason  that  he  was  himself  gruilty  of  negligence  which  directly  and  proxi- 
mately caused  and  contributed  to  his  injuries,  and  that,  but  for  such  negligeu<'e 
on  his  part,  the  accident  resulting  in  his  injuries  would  not  have  occurred; 
tliat  the  negligence  on  the  part  of  plaintiff  was  as  follows:  That  he,  while 
riding  upon  the  frelglit  train  of  which  he  was  in  charge,  had  full  knowledge 
that  another  train  was  following  his  train;  that  he  directed  and  knew,  or 
should  have  known,  that  his  train  was  to  be  brought  to  a  standstill,  or  the 
speed  of  the  same  slackened,  in  order  that  a  person  who  was  riding  upon  the 


Digitized  by  VjOOQIC 


TEXAS  A  P.  BY.  CO.  V.  DASHIELL.  533 

same  might  get  off;  that  he  negligently  and  carelessly  failed  to  send  any 
flagman  back  to  warn  the  train  following,  or  place  any  torpedo  upon  the 
track,  or  give  any  signal  or  warning  to  the  rear  train,  or  use  any  precau- 
tion whatever  to  apprise  the  rear  train  that  the  speed  of  the  train  upon 
which  plaintiff  was  riding  would'  be  or  had  been  lessened ;  that  it  was  the 
duty  of  the  plaintiff,  under  the  circumstances,  to  see  that  those  In  charge 
of  the  rear  train  should  not  approach  too  near  to  the  train  upon  which  he 
was  riding,  and  to  use  all  proper  signals  to  accomplish  that  result;  that, 
had  plaintiff  used  reasonable  care  in  this  respect,  said  accident  would  not 
have  occurred.  The  defendant  further  charges  that  Dashiell  and  it  made 
and  entered  into  a  certain  contract  of  agreement  and  release,  by  which  it 
paid  Dashiell  the  sum  of  $30,  and  for  such  consideration  was  released  from 
all  liability  for  damages  resulting  from  said  accident  and  injury. 

*The  plaintiff,  by  its  supplemental  petition  and  answer  to  the  defendant, 
alleges  that  the  release  made  by  him  was  for  certain  of  the 'injuries  so  suf- 
fered, but  did  not  include  the.  Injury  occasioned  to  his  mind,  nor  the  Injury 
occasioned  to  his  left  eye,  by  reason  of  said  accident;  that  these  latter  in- 
juries were  not  In  contemplation  of  the  parties  at  the  time  the  contract  of 
release  was  entered  into,  and  the  defendant's  liability,  therefore,  is  not  re- 
leased by  said  contract" 

A  number  of  witnesses  were  called  by  each  of  the  parties  to  testify 
as  to  the  conditions  and  circumstances  under  which  the  injuries  com- 
plained of  were  received.  In  the  volume  of  the  testimony  there  is 
ample  evidence  tending  to  show  the  negligence  of  the  defendant  below 
(the  plaintiff  in  error).  As  to  the  burden  of  the  proof,  and  the  duties 
and  obligations  of  the  defendant  railway  company,  and  the  practical 
definitions  of  the  terms  "negligence"  and  "contributory  negligence" 
and  "ordinary  care,"  and  the  liability,  or  not,  of  the  respective  parties 
in  view  of  these  definitions,  applied  to  the  proof,  these  are  all  covered, 
and  correctly,  by  the  general  instructions  of  the  trial  judge.  The  fel- 
low-servant doctrine,  as  held  at  common  law,  does  not  apply  to  this  case, 
by  reason  of  the  Texas  statute  of  June  i8,  1897  (Sess.  Acts,  ist  Called 
Sess.  25th  Leg. ;  Laws  1897,  p.  14,  c.  6). 

At  the  request  of  the  plaintiff  in  error,  the  judge  gave  the  following 
charges : 

••(4)  In  determining  the  question  of  the  negligence  of  Dashiell,  it  is  your 
duty  to  take  into  consideration  the  facts  surrounding  the  situation.  You 
should  take  into  consideration  the  fact  that  he  knew,  or  ought  to  have  acted 
upon  the  presumption,  that  a  train  was  following  or  liable  to  be  following 
him,  and  the  fact  that  he  had  caused  the  speed  of  his  train  to  be  lessened, 
and  the  position  and  place  of  the  train,  ipd,  from  all  these  facts,  determine 
whether  or  not  a  reasonably  prudent  person.  In  the  exercise  of  ordinary  care, 
would  by  some  proper  signal  have  notified  those  upon  the  rear  train  of  this 
fact.  It  was  the  duty  of  Dashiell  to  use  reasonable  care  to  protect  his  train, 
and  if  he  failed  in  this  respect,  and  such  failure  caused  and  contributed 
to  the  accident — that  is  to  say,  but  for  such  failure  on  his  part  the  accident 
would  not  have  occurred — then  they  will  find  for  the  defendant,  even  though 
there  was  negligence  on  the  part  of  those  upon  the  rear  train." 

"(7)  The  duty  of  the  railroad  company  towards  its  employes  in  reference 
to  the  running  and  operating  of  its  trains  is  that  it  use  ordinary  care.  Al- 
though the  jury  may  find  that  it  would  have  been  safer  to  run  the  train 
with  the  engine  ahead  of  the  cars  headed  either  east  or  west,  yet  if  they 
find  tliat  the  manner  in  which  it  was  operated  was  such  as  a  reasonably 
prudent  person,  in  the  exercise  of  ordinary  care,  would  have  operated  it, 
under  all  the  conditions  and  circumstances,  taking  Into  consideration  the 
rules  and  regulations  of  practical  railroading,  then  in  such  respect  the  de- 
fendant would  not  be  negligent,  and  no  liability  would  arise  therefrom." 

"(9)  The  jury  are  instructed  that  the  fact  that  some  kind  of  settlement  was 
made  with  Dashiell  with  reference  to  his  injuries,  or  a  part  of  same,  is  not 
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evidence  of  admission  on  the  part  of  the  defendant  that  any  liability  existed, 
and,  in  so  far  as  determining  the  liabilities  of  the  defendant,  you  will  ex- 
clude that  from  your  consideration,  and  try  the  case  alone  upon  the  law  as 
given  by  the  court,  and  the  evidence  admitted  under  its  ruling;  and  the 
same  considerations  will  apply  to  the  fact  that  Dashiell  was  not  discharged 
by  the  company,  but  retained  in  its  service.  These  are  not  matters  which 
you  will  look  to  at  all,  but  which  you  will  exclude  entirely  from  your  con- 
sideration of  tills  case." 

In  connection  with  requested  charge  No.  9,  as  Just  shown,  the  judge, 
on  his  own  motion,  gave  this  further  charge: 

"On  the  question  of  the  release  of  the  defendant  from  liability  for  the  In- 
jury sustained  by  plaintiff,  you  are  charged  that  the  agreement  entered  into 
between  the  plaintiff  and  the  defendant  company,  which  has  been  intro- 
duced in  evidence,  is  a  release  of  the  defendant  from  liability  for  the  par- 
ticular injuries  which  are  enumerated  in  the  face  thereof,  to  wit,  injuries 
to  his  body,  right  leg,  right  arm,  and  a  scalp  wound.  The  court  does  not, 
however,  construe  it  to  be  a  release  for  the  injuries  alleged  to  have  been 
received  by  him,  resulting  in  the  impaired  mental  powers,  and  in  the  partial 
loss  of  sight  in  his  left  eye.  These  injuries  are  those  for  which  damages 
are  sought  in  this  action,  and  the  consideration  of  which  wiU  be  submitted 
to  you  in  this  charge." 

Besides  the  requested  charge  No.  4,  as  shown  above  to  have  been 
given,  the  judge,  on  his  own  motion,  diarged  the  jury,  as  follows: 

"Now,  if  you  believe  from  the  evidence  that  the  plaintiff,  Dashiell,  failed 
to  send  baclc  any  flagman  to  warn  the  train  which  was  following  his  train, 
and  failtni  to  have  any  torpedoes  put  upon  the  track,  and  failed  to  give  a 
signal  or  warning  to  the  rear  train,  or  to  so  use  any  of  the  precautionary 
measures  testified  about  to  apprise  the  train  following  that  the  speed  of  the 
train  of  which  he  was  In  control  bad  been  slackened,  and  If  you  believe 
that  his  failure  to  take  any  one  or  more  of  these  precautionary  steps  was 
negligence  on  his  part,  and  If  you  believe  that  this  negligence  on  his  part 
directly  and  proximately  contributed  to  the  accident  which  resulted  In  his 
Injuries,  then  and  In  that  event  It  will  be  your  duty  to  find  for  the  defend- 
ant, even  though  you  should  find  that  It,  through  Its  agents  and  servants, 
was  guilty  of  negligence  In  any  one  or  all  of  the  respects  referred  to  In  this 
charge.  If  you  believe  from  the  evidence  that  the  Injuries  and  troubles  of 
which  the  plaintiff  now  complains  are  the  result  of  a  failure  on  his  part  to 
take  pr<)i>er  care  of  himself  in  the  use  by  him  of  Intoxicating  liquors,  then 
and  In  that  event  it  will  be  your  duty  to  find  for  the  defendant" 

There  was  no  proof  in  the  case  tending  to  show  that  the  train  of 
which  the  defendant  in  error  was  conductor  came  to  a  full  stop  at  any 
time  or  place  near  the  happening  of  the  accident.  There  was  conflict 
in  the  testimony  as  to  how  far  its  rate  of  speed  was  slackened  at  any 
time.  It  was  shown  beyond  dispute  that  near  the  place  where  the 
accident  occurred  the  rate  of  speed  was  slackened  sufficiently  to  allow 
an  employe  to  alight  from  the  train.  There  was  proof  tending  to  show 
that  the  conductor  of  the  following  train  had  been  informed  that  at  the 
place,  or  near  the  place,  where  the  employe  left  the  forward  train,  its 
conductor  had  orders  to  let  this  employe  oflF. 

The  defendant  requested  the  court  to  give  its  special  charge  No.  I, 
as  follows:  "In  this  case,  under  the  law  and  the  evidence,  the  jury 
will  return  a  verdict  for  the  defendant."  This  charge  the  court  re- 
fused to  give,  and  this  refusal  is  assigned  as  error.  We  have  care- 
fully examined  all  of  the  testimony  offered  on  the  trial,  and  are  clear 
in  our  view  that  the  court  did  not  err  in  refusing  to  withdraw  the  issues 
of  fact  from  the  jury.     The  other  assignments  present  the  usual  ques- 
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tions  raised  in  actions  of  this  kind,  and  a  careful  examination  of  the 
briefs  of  the  respective  counsel  has  satisfied  us  that  this  case  does  not 
call  for  a  reannouncement  of  rules  already  settled,  or  for  any  illustra- 
tion of  them  by  pointing  out  their  application  to  the  particular  circum- 
stances and  conditions  which  the  proof  in  this  case  presents. 

We  have  been  unable  to  find  any  error  in  the  action  of  the  trial  judge 
for  which  his  judgment  should  be  reversed,  and  it  is  therefore  affirmed. 


(128  Fed.  27.) 

MASSIE  et  aL  v.  BUCJK. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    February  16,  1904.) 

No.  1,252. 

1.  Federai.  Coubts  —  JuBTSDTcnoN  —  Land  Ttfles  —  Cancellation  —  Statb 

Coubts—Deckees— Enforcement— Injunction. 

Rev.  St  S  720  [U.  S.  Comp.  St  1901,  p.  681],  forbidding  federal  courts 
to  issue  an  injunction  to  stay  proceedings  in  any  court  of  the  state  except 
in  cases  where  such  injunction  may  be  authorised  by  any  law  relating 
to  bankruptcy  proceedings,  does  not  deprive  a  federal  court  of  Jurisdic- 
tion to  restrain  a  defendant  from  selling,  incumbering,  or  in  any  way  dis- 
posing of  lands  purchased  at  a  sheriff's  sale,  where  such  injunctive  rem- 
edy is  ancillary  to  the  granting  of  relief  in  a  suit  to  set  aside  the  sheriff's 
deed,  of  which  the  federal  court  had  jurisdiction. 

2.  Same— Injunction— DiscBETioN— Review. 

The  granting  of  a  preliminary  injunction  in  the  exercise  of  the  judicial 
discretion  of  the  Circuit  Court  will  not  be  set  aside  on  appeal  unless  it 
clearly  appears'  that  the  court  erred  In  applying  the  legal  principles 
which  should  have  guided  it,  when  considered  from  the  Circuit  Court's 
standpoint 

3.  Same. 

Where  a  suit  was  brought  to  set  aside  certain  notes  and  a  sheriCTs  sale 
of  certain  lands  described  in  the  bill,  and  Injunction  was  asked  restrain- 
ing the  purchaser  at  the  sale  from  selling,  incumbering,  or  disposing  of 
the  lands,  etc.,  and  defendant  would  be  fully  protected  against  loss  by 
reason  of  the  injunction,  by  a  proper  bond,  it  was  not  an  abuse  of  the 
trial  court's  discretion  to  refuse  to  vacate  a  temporary  injunction  issued, 
on  a  motion  made  before  demurrer,  plea,  or  answer  to  the  bill. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

The  following  is  the  statement  and  opinion  of  the  court  below  (PAR- 
LANCE, District  Judge) : 

The  bill  of  complaint  of  Charles  C.  Buck,  a  citizen  of  Maryland,  against 
Jessie  H.  Massie  and  Robert  M.  White,  both  citizens  of  Louisiana,  filed  March 
2,  1903,  alleges,  inter  alia:  That  in  1891  White  offered  to  sell  to  Buck  for 
$25,000  a  certain  tract  of  land  described  in  the  bill,  and  which  White  repre- 
sented to  contain  about  28,000  acres.  That  Buck  accepted  the  proposition,  and 
a  written  agreement  was  executed  by  which  White  agreed  to  sell  to  Buck  the 
said  lands  for  $25,000,  of  which  $5,000  were  to  be  paid  in  cash,  $10,000  in 
stock  of  a  company  to  be  formed  to  develop  said  lands,  and  for  the  balance 
notes  secured  by  vendor's  lien  and  mortgage  were  to  be  given.  That  certain 
capitalists  then  agreed  with  Buck  to  form  a  company  which  would  buy  said 
lands  from  him  if  he  succeeded  In  procuring  from  White  a  deed  thereto,  and 

^  1.  Federal  courts  enjoining  proceedings  in  state  courts,  see  notes  to  Gar- 
ner V.  Second  Xat  Bank,  10  O.  C.  A.  90;  Central  Trust  Co.*  v.  Grantham,  27 
C.  C.  A.  575. 
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that  they  would  pay  Buck  therefor  $160,000,  of  which  $120,000  was  to  be  In 
stock  of  the  company,  and  the  balance  in  cash  and  notes.  In  pursuance  with 
this  agreement  a  company  was  organized  in  New  Jersey  under  the  name  of 
Plaquemines  Tropical  Fruit  Ck>mpany,  and  a  resolution  was  passed  authorizing 
the  company  to  purchase  said  lands  from  Bu<^,  on  said  terms,  and  Buck  was 
then  elected  president  of  the  company.  That  White  refused  to  execute  to  Buck 
a  deed  in  accordance  with  his  agreement,  and  Buck  brought  suit  in  this  court 
against  White  to  compel  a  specific  performance  of  his  contract  That  White 
then  proposed,  by  way  of  compromise,  that  if  Buck  would  pay  the  costs  of  said 
suit,  and  would  give  him  the  $6,000  in  cash,  as  provided  in  the  agreement,  and 
notes  for  $15,000  instead  of  $10,000,  secured  by  mortcpage,  as  provided  In  the 
agreement,  and  give  him  $7,000  in  the  stock  of  the  company  instead  of  $10,000 
of  stock,  as  was  provided  in  the  agreement,  and  would  permit  him  to  cut  wil- 
lows on  a  certain  part  of  said  lands  for  one  year,  that  he  (White)  would  execute 
the  deed  for  the  said  lands,  and  also  for  another  tract  of  about  4,000  acres  ad- 
joining said  lands,  which  offer  of  compromise  Buck  accepted.  That  Buck  and 
White  proceeded  to  the  office  of  a  notary  for  the  purpose  of  having  an  act  of 
sale  to  said  lands  passed  from  White  to  Buck,  and  another  from  Buck  to  the 
fruit  company,  but  it  was  then  suggested  by  Charles  Louque,  who  was  then 
Buck's  attorney,  that  as  Buck  was  the  only  officer  of  said  company  present  in 
Louisiana,  and  would  therefore  have  to  accept  the  sale  to  the  company.  Buck 
ought  not  to  be  its  vendor,  and  the  attorney  advised  that  a  third  person  accept 
the  sale  for  Buck  from  White  and  make  the  transfer  to  the  company.  There- 
upon the  acts  of  sale  to  said  lands  from  White  to  Louque  and  from  Louque  to 
the  fruit  company  were  passed,  Louque  having  no  individual  interest  in  the 
matter,  but  being  merely  a  party  interposed  as  Buck's  representative,  with 
the  full  knowledge  and  consent  of  White.  That  the  consideration  of  the  sale 
from  White  to  Louque  was  $30,000— $10,000  in  cash,  and  the  balance  in  three 
notes  of  Louque,  one  for  $10,000,  and  two  for  $6,000  each,  all  secured  by  ven- 
dor's lien  and  mortgage ;  and  the  consideration  of  the  sale  from  Louque  to  the 
company  was  $150,000 — $10,000  in  cash,  and  the  assumption  by  the  company 
of  the  three  notes  of  Louque  and  $120,000  in  stock  of  the  company.  That, 
in  lieu  of  the  $10,000  cash  payment  recited  in  the  act  of  sale.  White  ac- 
cepted $5,000  cash  and  $7,000  in  stock  of  the  company,  and  White  r^tnmed 
one  of  the  $5,000  notes,  leaving  outstanding  in  his  hands  the  $10,000  note 
and  the  other  note  for  $5,000.  The  fruit  company  at  once  went  into  posses- 
sion of  said  lands,  and  began  to  make  extensive  improvements  thereon,  and 
up  to  the  time  of  the  decision  of  the  suit  of  the  state  of  Louisiana  against 
said  fruit  company  and  Bucki  which  will  be  referred  to  more  fully  hereafter, 
had  expended  more  than  $30,000  in  improving  said  land.  That  in  January, 
1892,  the  state  of  Louisiana  brought  suit  in  the  civil  district  court  for  the 
parish  of  Orleans,  La.,  against  Buck  and  the  fruit  company,  claiming  that 
the  state  was  the  owner  of  all  the  lands  first  described  in  the  act  of  sale 
from  White  to  Louque,  lying  west  of  and  behind  a  certain  1,320  acres  originally 
patented  to  one  C.  0.  Packard.  That  the  defendant  company  called  Louque 
in  warranty,  who  in  turn  called  White  in  warranty.  That  the  civil  district 
court  rendered  Judgment  in  favor  of  the  state,  declaring  it  to  be  the  owner 
of  all  of  said  lands  back  of  said  1,320  acres,  but  reserving  the  rights  of  the  de- 
fendants. Buck  and  the  fruit  company,  and  of  Louque,  against  White  as  war- 
rantor. That  this  Judgment  was  affirmed  by  the  Supreme  Court  of  the  state, 
and  the  Judgment  is  final.  State  v.  Buck,  46  La.  Ann.  650,  15  South.  531  et 
seq.  That  since  the  said  Judgment  in  favor  of  the  state  became  final  the  state 
has  transferred  to  other  parties  all  of  said  lands  and  the  fruit  company  has 
been  evicted  therefrom.  That  the  fruit  company  has  not  left  to  it  since  said 
eviction  even  said  1,320  acres,  because  Buck  believes  and  charges  that  said 
tract  does  not  contain  more  than  700  acres,  and  maybe  less.  That  subse- 
quently, in  the  suit  of  R.  AL  Wliite  v.  Augustus  Leovy,  40  La.  Ann.  1600,  22 
South.  931,  et  seq.,  a  decree  was  rendered  in  April  by  the  Supreme  Court  of 
the  state,  the  effect  of  which  was  that  White  never  had  title  to  the  tract  of 
4,000  acres  secondly  above  mentioned.  That  the  result  of  the  two  decisions  of 
the  Supreme  Court  of  the  state  is  that  White  had  and  conveyed  title  to  and 
Louque  and  the  fruit  company  acquired  less  than  1,320  acres  out  of  a  total 
of  32,000  acres  which  formed  the  consideration  of  said  sales.  That  in  1897 
White  brought  suit  in  the  district  court  for  the  parish  of  Plaquemines  on  the 
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$5,000  note  of  Lonque  against  Louqne  and  the  fmit  company  to  foreclose  the 
vendor's  Hen  and  mortgage  by  executory  process,  and  a  little  later  Massie, 
who  acquired  the  $10,000  note  of  Louqne  from  White,  after  its  maturity,  in- 
stituted a  similar  foreclosure  suit  on  said  $10,000  note  in  the  same  court, 
against  the  same  defendants.  That  subsequently,  and  before  the  trial.  White 
transferred  to  Massie  all  his  rights  as  plaintiff,  and  Massie  was  duly  sub- 
stituted of  record  as  plaintiff,  and  the  two  causes  consolidated.  The  fruit 
company,  through  its  ciu*ators  appointed  by  the  court  in  said  two  suits,  filed 
a  petition  against  Massie  and  the  sheriff  in  opposition  to  the  seizure  and 
sale,  and  prayed  for  an  injunction  without  bond,  and  for  Judgment  declaring 
said  notes  null  and  void,  without  consideration,  and  not  binding  on  petitioner, 
and  that  the  mortgage  securing  the  same  be  canceled,  because  (1)  they  are  not 
due,  and  the  consideration  for  the  same  has  absolutely  failed  and  been  ex- 
tinguished, the  company  having  been  evicted  from  more  than  96  per  cent  of 
the  lands ;  (2)  because  the  notes  are  barred  by  the  prescription  of  five  years ; 
(3)  because  ihe  notes  were  obtained  through  fraud  by  White,  he  knowing  at 
the  time  that  he  was  not  the  lawful  owner  of  the  property  sold  by  him  for 
cash  and  for  said  notes.  White  was  also  made  a  party  defendant,  and  Judg- 
ment was  prayed  for  condemning  him  to  restore  the  said  $7,000.  An  injunc- 
tion without  bond  was  granted,  and  issue  was  Joined  by  Massie  and  White, 
and  after  trial  on  the  merits  the  court,  holding  that  there  was  no  proof  of 
fraud  and  that  the  notes  were  not  prescribed,  dissolved  the  injunction,  and 
expressly  declined  to  pass  on  the  plea  of  want  or  failure  of  consideration  of 
the  notes,  though  the  same  was  specially  pleaded  and  strongly  urged,  but 
nevertheless  dismissed  the  company's  demand.  That  subsequently,  under  the 
writs  issued  in  said  consolidated  cause,  the  sheriff  of  Plaquemines  parish.  La., 
advertised  for  sale  on  November  3,  1900,  and  on  that  day  sold  and  adjudicated 
to  Massie,  the  plaintiff,  for  the  sum  of  $2,000,  certain  property  which  the 
bill  describes  as  containing  1,320  acres,  as  defined  in  the  decision  of  the  Su- 
preme Court  State  v.  Buck,  46  La.  Ann.  056,  15  South.  531,  et  seq.  That,  no 
appeal  having  been  taken  by  the  fruit  company  from  said  Judgment  up  to  and 
within  three  days  of  the  expiration  of  a  year  from  its  rendition.  Buck,  as  a 
stockholder  in  said  company,  and  in  his  individual  capacity  as  the  real  pur- 
chaser from  White  and  the  real  vendor  to  the  company,  took  an  appeal  from 
said  Judgment  to  the  Supreme  Court  of  the  state,  and  on  December  1,  1902, 
the  appeal  was  dismissed  for  failure  to  cite  White.  That  said  Judgment  dis- 
missing the  fruit  company's  demand  as  aforesaid  was  not  res  Judicata  as  to 
said  company's  plea  that  the  consideration  of  the  notes  of  liouque  for  $10,000 
and  $5,000,  respectively,  had  failed,  and  that  said  notes  were  wholly  without 
consideration,  l>ecau8e  the  court  expressly  declined  to  pass  on  the  same,  as 
appears  by  the  written  opinion  of  the  Judge  of  said  court  That  the  fruit 
company  was  dissolved  in  1896,  its  charter  having  been  duly  declared  for- 
feited by  the  Governor  of  New  Jersey,  and  no  liquidator,  receiver,  or  other 
representative  has  even  been  appointed  to  represent  it,  and  said  company 
has  no  assets  or  property  other  than  the  tract  of  land  herein  involved,  to 
wit,  that  part  of  said  1,320  acres  originally  patented  by  the  state  to  C.  C. 
Packard,  which  lies  west  of  Grand  Pass,  of  which  Buck  has  for  a  long 
time  been,  and  still  is,  in  possession  as  tenant  of  said  company.  That  Buck 
is  a  large  stockholder  in  said  company,  being  the  owner  of  more  than  $50,000 
of  the  capital  stock  out  of  a  total  capital  stock  of  $163,400,  and  that  as  such 
stockholder  he  has  an  interest  in  all  of  said  company's  rights,  property,  etc., 
and  has  the  right  to  protect  and  preserve  the  same.  That  said  company, 
being  defunct,  and  without  any  legal  representative,  there  is  no  one  to  whom 
Buck  may  apply  to  bring  this  suit  or  institute  such  other  legal  proceedings 
as  may  be  proper  and  necessary  for  the  protection  6t  its  said  property,  and 
so  Buck  brings  this  bill  in  behalf  of  himself  and  all  other  stockholders  and 
X)ersons  interested.  That  Buck  was  the  real  purchaser  from  White  and  the 
real  vendor  to  the  fruit  company,  and  he  is  the  real  obligor  on  said  two  notes 
to  Louque,  who  acted  for  Buck  with  the  full  knowledge  and  consent  of  White, 
and  that  if  said  notes  are  held  to  be  legal,  and  the  said  sale  to  Massie  is 
upheld.  Buck,  as  well  as  the  fruit  company,  will  be  indebted  by  said  notes 
for  more  than  their  face  value,  the  proceeds  of  said  sale  to  Massie,  to  wit, 
$2,000,  being  insufficient  to  pay  the  accrued  interest  on  said  notes.  That  the 
tract  of  say  700  acres  to  which  alone  White  had  and  conveyed  title  out  of 
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a  total  of  32,000  acres  was  not  at  the  time  worth  more  than  $1,000,  and  Is  not 
now  worth  more  than  $2,000,  the  amount  bid  by  Massie  for  the  same  at  the 
sheriff's  sale,  and  was  more  than  paid  for  by  the  cash  payment  of  $5,000, 
leaving  out  of  consideration  the  $7,000  In  ^tock.  That  said  two  notes,  and 
the  mortgage  given  to  secure  the  same,  should  be  declared  null  and  void  (for 
want  and  failure  of  consideration  on  grounds  heretofore  mentioned  and 
which  are  reiterated  in  detail  in  the  bill),  and  Massie  ordered  to  return  said 
notes  to  Buck,  and  that  said  sheriff's  sale  to  Massie  be  annulled,  and  the 
sheriff's  deed  to  Massie  be  ordered  canceled,  and  White  be  compelled  to  re- 
turn to  the  fruit  company  the  $7,000  of  Its  stock,  and  so  much  of  said  $5.0<X) 
as  this  honorable  court  may  find  to  be  in  excess  of  the  value,  at  the  date 
of  sale,  of  said  tract  of  land  remaining  to  the  fruit  company  after  its  evic- 
tion. That  Buck  fears  that  Massie  might  attempt  to  eject  him  from  said 
property,  and  take  possession  of  the  same,  and  alienate  or  incumber  it,  dur- 
ing this  suit,  unless  enjoined.  The  prayer  was  in  accordance  with  the  alle- 
gations of  the  bill,  and  for  an  injunction. 

Opinion. 

The  only  question  now  before  me  is  whether  on  the  rule  nisi  a  preliminary 
Injunction  shall  issue.  The  main,  if  not  the  only,  objection  raised  by  the 
selicitor  for  defendants  to  the  issuing  of  the  writ  is  the  contention  that  sec- 
tion 720.  Rev.  St  [U.  S.  Comp.  St  1901,  p.  681],  forbids  the  court  from  issuing 
the  writ  Several  cases  have  been  cited  in  support  of  the  con^ntion,  among 
them  Barrow  v.  Hunton,  99  U.  S.  80,  25  L.  Ed.  407. 

In  Garner  v.  Bank  (decided  by  the  Circuit  Court  of  Appeals  for  the  First 
Circuit)  67  Fed.,  at  page  836.  16  C.  a  A.  86,  Circuit  Judge  Putnana,  as  the 
organ  of  the  court,  said,  with  regard  to  section  720,  Rev.  St  [U.  S.  Comp. 
St  1901,  p.  581]: 

'*But  it  is  now  so  thoroughly  settled  that  this  provision  of  law  does  not 
apply  to  proceedings  incidental  to  jurisdiction  properly  acquired  by  a  fed- 
eral court  for  other  purposes  than  that  of  enjoining  proceedings  in  a  state 
court  that  the  proposition  needs  no  discussion  by  us." 

Specially  see  Judge  Qrossoup  (now  Circuit  Judge)  In  Terre  Haute,  etc, 
Co.  V.  Peoria,  etc.,  Co.  (C.  C.)  82  Fed.  943,  the  syllabus  of  which  case  reads: 

"Rev.  St  S  720  [U.  S.  Comp.  St  1901,  p.  581],  which  declares  that  federal 
courts  shall  not  by  injunction  stay  proceedings  in  state  courts  except  In 
bankruptcy  matters,  does  not  deprive  a  federal  court  of  jurisdiction  to  en- 
join proceedings  in  a  state  court  as  ancillary  to  granting  relief  in  a  case  In 
which  the  federal  court  has  jurisdiction." 

Also  notice  Circuit  Judge  McCormlck  in  Central  Trust  Co.  v.  St  Louis, 
etc.,  Ry.  Co.  (C.  C.)  59  Fed.  885. 

The  doctrine  of  BArrow  v.  Hunton  has  been  further  elucidated  by  the 
Supreme  Court  in  Marshall  v.  Holmes,  141  U.  S.  597,  12  Sup.  Ct  62,  35  L^ 
Ed.  870. 

It  is  clear  to  the  court  that  the  Injunction  prayed  for  is  but  an  incident 
to  the  main  relief  sought  by  the  bill,  and  that  under  the  settled  jurisprudence 
the  issuing  of  the  preliminary  injunction  does  not  contravene  section  720, 
Rev.  St.  [V.  S.  Comp.  St  1901,  p.  581].  The  bill  states  a  case  which,  in  the 
court's  opiulon,  entitles  the  complainant  to  the  writ,  and  it  therefore  should 
issue. 

E.  Howard  McCaleb,  for  appellants. 

E.  B.  Kruttschnitt,  D.  C.  Mellen,  and  J.  Ward  Gurley,  for  appellee. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  This  is  an  appeal  taken  under  section  7 
of  the  act  establishing  the  Circuit  Courts  of  Appeals,  as  amended  June 
6,  1900,  c.  803,  31  Stat  660  [U.  S.  Comp.  St  1901,  p.  551].  The  bill 
was  filed  in  the  Circuit  Court  by  Charles  C.  Buck,  the  appellee,  against 
J.  H.  Massie  and  others,  the  appellants.  It  is  an  elaborate  and  care- 
fully  prepared   pleading,   consisting   of   nine   closely   printed   pages. 
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describing  certain  business  transactions  between  the  complainant  and 
the  defendants,  and  asserting  complainant's  rights  growing  out  of  such 
transactions.  The  bill  concludes  with  a  prayer  that  two  notes  of 
Charles  Louque  for  $10,000  and  $5,000,  respectively,  and  a  sale  made 
by  the  sheriff  of  the  parish  of  Plaquemines  to  the  defendant  J.  H. 
Massie,  and  the  sheriff's  deed  to  J.  H.  Massie  of  certain  lands  described 
in  the  bill,  be  annulled  and  canceled ;  and,  after  stating  other  prayers 
for  relief,  there  is  a  prayer  "that  a  writ  of  injunction  issue  herein,  en- 
joining and  restraining  the  said  Jessie  H.  Massie  from  selling,  incum- 
bering, or  in  any  way  or  manner  disposing  of  said  lands  adjudicated  to 
him  by  said  sheriff  of  Plaquemines  parish,  Louisiana,  as  aforesaid,  and 
described  in  said  deed  from  said  sheriff  to  him,  and  from  attempting 
to  take  possession  of  the  same,  and  from  doing,  or  causing  to  be  done, 
any  other  thing  which  from  the  filing  of  this  bill  may,  during  the 
.pending  hereof,  hinder  or  delay  your  orator  from  obtaining  adequate 
relief  in  the  premises,  and  that  upon  the  hearing  herein  said  pre- 
liminary injunction  may  be  made  perpetual."  The  injunction  was 
granted  as  prayed  for. 

We  learn  from  the  opinion  of  the  trial  judge,  which  is  copied  in 
the  record,  that  the  main,  if  not  the  only,  objection  made  to  the  issuing 
of  the  writ  of  injunction  was  that  section  720  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  p.  581]  forbids  the  court  from  issuing  the  writ. 
That  section  provides  that  "the  writ  of  injunction  shall  not  be  granted 
by  any  court  of  the  United  States  to  stay  proceedings  in  any  court  of 
the  state,  except  in  cases  where  such  injunction  may  be  authorized  by 
any  law  relating  to  proceedings  in  bankruptcy." 

A  federal  court,  in  a  proper  case,  has  jurisdiction  to  cancel  titles  made 
by  authority  of  a  decree  of  a  state  court,  and  this  statute  (section  720) 
does  not  deprive  a  federal  court  of  jurisdiction  to  enjoin  proceedings  in 
a  state  court  when  such  injunctive  remedy  is  ancillary  to  granting  relief 
in  a  case  of  which  the  federal  court  has  jurisdiction.  Terre  Haute  & 
I.  R.  Co.  V.  Peoria  P.  U.  R.  Co.  (C.  C.)  82  Fed.  943 ;  Marshall  v.  Holmes, 
141  U.  S.  589,  12  Sup.  Ct.  62,  35  L.  Ed.  870;  Dietzsch  v.  Huidekoper, 
103  U.  S.  494,  26  L.  Ed.  354. 

The  bill  is  the  only  pleading  in  the  case.  No  demurrer,  plea,  or 
answer  has  yet  been  filed.  The  case  has  been  argued  here  elaborately, 
both  orally  and  in  the  briefs  filed,  the  argument  being  addressed  to  the 
merits  of  the  case.  The  question  arises  at  once:  To  what  extent 
ought  this  court  go  into  an  examination  of  the  merits  of  a  case  on  an 
appeal  from  an  interlocutory  order  granting  a  temporary  injunction? 
Unless  there  is  some  strong  reason  for  it,  we  ought  not  to  decide  the 
merits  of  the  case  before  they  have  been  decided  by  the  lower  court.  The 
granting  or  withholding  of  a  preliminary  injunction  is  in  the  sound 
judicial  discretion  of  the  Circuit  Court.  We  ought  not  to  interfere  with 
the  exercise  of  that  discretion,  unless  it  clearly  appears  that  the  court 
has  erred  under  the  established  legal  principles  which  should  have  guid- 
ed it.  Clearly,  the  propriety  of  its  action  should  be  considered  from 
the  standpoint  of  the  Circuit  Court.  When  a  bill  is  presented  assert- 
ing claims  that  raise  grave  questions  of  law,  and  which  the  court  must 
decide  before  rendering  a  final  decree,  it  is  within  the  sound  judicial 
discretion  of  the  court  to  preserve  the  existing  status  until  the  case  is 
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finally  decided,  whenever  that  course  is  necessary  to  fully  protect  the 
plaintiff.  Especially  is  this  true  in  cases  where  the  defendant  can  be 
fully  protected  against  any  loss  by  reason  of  the  injunction  by  requir- 
ing a  proper  bond  of  the  plaintiff.  City  of  Newton  v.  Levis,  79  Fed. 
716,  25  C.  C.  A.  161.  On  an  appeal  from  an  order  like  this,  tiie  only 
question  is  whether  or  not  the  injunction  has  been  improvidently 
granted.  The  order  of  the  court  will  not  be  disturbed  on  appeal  un- 
less it  is  violative  of  the  rules  of  equity  that  have  been  establi3hed  for 
the  guidance  of  its  discretion.  Kerr  v.  City  of  New  Orleans,  126  Fed. 
920,  61  C.  C.  A.  450,  and  cases  there  cited. 

It  does  not  appear  to  us  that  the  order  granting  the  preliminary  in- 
junction was  improvidently  made.  The  judgment  of  the  Circuit  Court 
is  affirmed. 


(128  Fed.  32.) 

SHOUP,  U.  S.  Marshal,  v.  MARKS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  1,  1904.) 

No.  971. 

1.  Jurisdiction  of  Courts— Act  Establishing  New  Courts  in  Axaska— Sav- 

ing Clause. 

The  saving  clause  of  Act  June  6,  1900  (Alaska  Civ.  Code,  §  368,  31  Stat 
552,  a  780),  preserved  the  right  of  all  plaintiffs  who  had  commenced  actions 
in  the  District  Court  for  Alaska  to  prosecute  such  actions  to  final  Judg- 
ment under  the  law  which  was  in  force  at  the  time  of  the  passage  of  the 
act  or  under  the  provisions  of  such  act,  and  such  right  is  not  lost  because 
at  the  time  the  act  took  effect  an  action  was  pending  in  the  Supreme  CJourt 
of  the  United  States  into  which  it  had  been  removed  from  the  District 
Court  for  Alaska  by  writ  of  error. 

2.  Evidence— Value  of  Goods  Seized  bt  Marshal—Admissibilitt  of  Return 

TO  Writ. 

In  an  action  against  a  marshal  to  recover  the  value  of  goods  taken  by 
defendant  from  plaintiff  on  attachments  against  a  third  person,  the  return 
of  defendant  showing  the  seizure  and  sale  of  the  goods  by  him,  and  the 
price  received  therefor,  is  competent  evidence  on  behalf  of  plaintiff  as 
tending  to  establish  the  value  of  the  goods. 

3.  Same—Record  Entries. 

Where  the  return  to  a  writ  of  execution  is  competent  evidence,  it  It 
also  competent  to  prove  the  issuance  of  the  writ  by  the  clerk's  docket 

4.  Appeal— Review— Harmless  Error. 

The  rejection  of  testimony  offered  to  contradict  testimony  of  the  ad- 
verse party,  even  if  erroneous,  was  harmless  error,  where,  under  a  sub- 
sequent ruling  and  the  Instructions  of  the  court,  the  testimony  sought  to 
be  contradicted  became  immaterial. 

5.  Tr I ai/— Direction  of  Verdict. 

It  is  not  error  to  direct  a  verdict  where  the  evidence  is  of  such  con- 
clusive character  that  the  court,  in  the  exercise  of  a  sound  Judicial  discre- 
tion, would  be  compelled  to  set  aside  a  verdict  in  opposition  to  it 

6.  Trover— Evidence  to  Impeach  Plaintiff's  Title. 

In  an  action  of  trover  against  an  officer  to  recover  the  value  of  goods 
seized  by  him  and  taken  from  plaintiff's  possession  under  a  writ  of  at- 
tachment against  a  third  person,  where  it  has  already  been  determined 
that  under  the  statute  such  seizure  was  imauthorized  and  illegal,  evi- 
dence tending  to  show  that  the  sale  of  the  goods  by  the  attachment  de- 
fendant to  plaintiff  was  in  fraud  of  the  seller's  creditors  constitutes  no 
defense  by  Impeaching  plaintiff's  title,  the  sale  being  sufficient  to  transfer 
the  title  to  him  as  t)etween  the  parties,  and  as  against  all  others  except 
creditors  of  the  seller  proceeding  legally  under  a  valid  process. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Alaska. 

Arthur  K.  Delaney  and  Louis  P.  Shackleford,  for  plaintiff  in  error. 
W.  E.  Crews,  Malony  &  Cobb,  and  Lorenzo  S.  B.  Sawyer,  for  de- 
fendant in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge, 

GILBERT,  Circuit  Judge.  In  May,  1898,  Joseph  Levy,  then  en- 
gaged in  business  at  Juneau,  Alaska,  transferred  his  stock  of  mer- 
chandise to  one  Levine,  who  transferred  the  same  to  Kendall,  and  the 
latter  transferred  it  to  Antone  Marks,  the  defendant  in  error.  Cer- 
tain of  the  creditors  of  Levy  brought  actions  in  the  District  Court  of 
Alaska  against  Levy,  and  in  said  actions  caused  writs  of  attachment  to 
issue,  which  were  placed  in  the  hands  of  the  marshal.  The  marshal, 
under  said  writs,  attached  and  took  possession  of  the  stock  o^  mer- 
chandise, and  upon  judgments  subsequently  rendered  in  said  actions 
sold  the  same  on  execution.  The  proceeds  thereof  were  delivered  to 
the  creditors  under  an  order  of  the  court.  The  defendant  in  error 
brought  in  said  District  Court  an  action  of  trover  against  the  mar- 
shal for  the  value  of  the  goods  so  attached  and  sold.  In  December, 
1898,  a  judgment  was  rendered  in  said  action  in  favor  of  the  plaintiff 
in  error.  To  review  that  judgment  the  defendant  in  error  took  the 
case  by  writ  of  error  to  the  Supreme  Court  of  the  United  States.  The 
Supreme  Court  reversed  the  judgment  of  the  District  Court  on  the 
ground  that,  inasmuch  as  it  appeared  from  the  undisputed  evidence 
in  the  record  that  the  goods  were  in  the  possession  of  the  defendant  in 
error  at  the  time  of  the  levy  under  the  writs  of  attachment,  the  levy 
and  attachment  were  void,  for  the  reason  that  the  marshal  had  failed 
to  follow  the  direction  of  the  laws  of  the  state  of  Oregon  then  in  force 
in  Alaska  (i  Civ.  Code  Or.  [Ed.  1887]  §  149,  subds.  2,  3),  which  prcn 
vided :  "(2)  Personal  property  capable  of  manual  delivery  to  the  sher- 
iff and  not  in  the  possession  of  a  third  person  shall  be  attached  by  tak- 
ing it  into  his  custody ;  (3)  other  pnersonal  property  shall  be  attached 
by  leaving  a  certified  copy  of  the  writ  and  a  notice  specifying  the  prop- 
erty attached  with  the  person  having  the  possession  of  the  same."  The 
cause  was  remanded  for  a  new  trial.  Upon  the  second  trial  the  jury 
disagreed.  Upon  the  third  trial  the  jury  rendered  a  verdict  for  the 
defendant  in  error  in  the  sum  of  $4,426.66.  By  an  order  of  the  court 
the  verdict  was  reduced  to  $3,390.35,  and  pn  March  5,  1903,  judgment 
was  accordingly  rendered  for  that  amount.  This  writ  of  error  is  sued 
out  to  review  that  judgment. 

The  plaintiff  in  erfor  contends  that  the  trial  court  had  no  jurisdic- 
tion to  hear  said  cause  or  to  render  said  judgment  for  the  reason  that 
the  action  as  brought  and  as  originally  tried  was  in  the  District  Court 
of  Alaska,  as  the  same  was  created  and  organized  under  the  act  of 
Congress  of  May  17,  1884,  c.  53,  23  Stat.  24;  and  that  while  the  cause 
was  pending  in  the  Supreme  Court,  and  prior  to  the  decision  thereof, 
Congress  passed  the  act  approved  June  6,  1900,  c.  786,  31  Stat.  321, 
entitled  "An  act  making  further  provision  for  a  civil  government  for 
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Alaska  and  for  other  purposes,"  whereby  the  judicial  system  of  Alaska 
was  reconstructed,  and  a  District  Court,  consisting  of  three  divisions, 
with  a  judge,  clerk,  and  marshal  for  each,  was  established.  The  record 
shows  that  the  plaintiff  in  error,  before  the  last  trial  of  the  cause  in  the 
court  below,  made  timely  objection  thereto,  on  the  ground  that  the 
District  Court,  Division  No.  i  of  Alaska,  being  one  of  the  three  courts 
created  by  the  act  last  above  referred  to,  had  no  jurisdiction  to  hear, 
try,  or  determine  the  same.  In  support  of  his  contention,  McNulty 
V.  Batty,  10  How.  75,  13  L.  Ed.  333,  and  other  cases,  are  cited,  which 
sustain  the  doctrine  that  where,  pending  a  writ  of  error  to  a  Supreme 
Court  of  a  territory  from  the  Supreme  Court  of  the  United  States,  the 
territory  is  admitted  into  the  Union  as  a  state,  and  no  provision  is 
made  saving  the  rights  of  litigants  under  pending  writs  of  error  or 
appeals,  all  authority  under  the  territorial  government,  including  the 
laws  organizing  its  courts  and  providing  for  revision  of  their  judg- 
ments in  the  Supreme  Court  by  appeal  or  writ  of  error,  become  ex- 
tinguished by  the  abrogation  of  the  statutes  under  which  the  territorial 
courts  were  created,  and  all  pending  actions  are  thereby  abated.  In 
answer  to  this,  we  think  it  is  sufficient  to  refer  to  the  saving  clause  in 
the  act  of  Congress  of  June  6,  1900,  providing  as  follows :  "No  person 
shall  be  deprived  of  any  existing  legal  right  01  remedy  by  reason  of 
the  passage  of  this  act  and  all  civil  actions  or  proceedings  commenced 
in  the  courts  of  the  district  before  or  within  sixty  days  after  the  ap- 
proval of  this  act  may  be  prosecuted  to  a  final  judgment  under  the  law 
now  in  force  in  the  district  or  under  this  act."  31  Stat  552,  c.  786, 
§  368.  This  provision  conserves  to  the  defendant  in  error  the  right 
to  prosecute  his  action  to  a  final  judgment  either  under  the  law  which 
was  in  force  prior  to  the  passage  of  the  act,  or  under  the  provisions 
created  by  the  act,  his  action  having  been  begun  before  the  approval 
thereof.  See,  also,  Bird  v.  United  States,  187  U.  S.  118,  23  Sup.  Ct 
42,  47  L.  Ed.  100. 

It  is  assigned  as  error  that  the  court  admitted  in  evidence  a  copy  of 
the  redelivery  bond  executed  by  the  defendant  in  error  in  the  case  of 
the  Willamette  Tent  &  Awning  Company  against  Levy,  which  was 
offered  in  evidence  as  tending  to  show  that  the  goods  levied  upon  were 
in  the  possession  of  the  defendant  in  error  at  the  time  of  the  seizure 
thereof  by  the  plaintiff  in  error.  The  objections  which  were  made  to 
the  introduction  of  the  copy  were,  first,  that  the  loss  of  the  original 
was  not  shown ;  and,  second,  that  there  was  no  testimony  to  show  the 
delivery  of  the  original  bond  to  the  marshal.  These  objections  were 
not  well  taken.  The  evidence  showed  that  the  paper  was  a  true  copy 
of  the  original.  There  was  evidence  also  that  die  bond  was  delivered 
to  the  marshal's  deputy,  who  was  in  charge  of  the  seized  goods  at  the 
time.  The  plaintiff  in  error  was  not  denied  the  right  to  introduce 
evidence  to  show,  if  he  could,  that  the  paper  was  not  a  true  copy  of  the 
original,  or  that  the  original  never  came  into  his  possession. 

It  is  contended  that  the  court  erred  in  admitting  in  evidence  the  re- 
turn of  the  marshal  in  the  same  case  over  the  objection  that  it  was 
incompetent  and  immaterial.  The  return  showed  that  on  May  6,  1898,. 
the  goods  in  controversy  were  by  the  marshal  delivered  to  the  defend- 
ant in  error  upon  a  redelivery  bond,  by  which  he  and  his  sureties  ob- 
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Iigated  themselves  to  return  said  property  to  the  marshal,  or  to  pay 
the  value  thereof  in  case  the  same  were  adjudicated  to  be  tlie  property 
of  the  defendant  in  the  writ,  and  that  subsequently  the  plaintiff  in 
error,  by  his  deputy,  levied  upon  and  took  the  property  from  the  de- 
fendant in  error  by  virtue  of  two  writs,  and  sold  the  same  on  ex- 
ecution for  $2,035.65.  It  was  offered  in  evidence  as  tending  to  show 
the  value  of  the  goods.  We  think  there  was  no  error  in  its  admission 
for  that  purpose.  The  price  obtained  by  an  officer  at  forced  sale  under 
an  execution,  while  not  conclusive  of  the  value,  is  competent  evidence 
thereof.  Smith  v.  Mitchell,  12  Mich.  180.  But  there  was  no  error  in 
admitting  such  testimony,  for  the  further  and  conclusive  reason  that 
the  plaintiff  in  error  in  his  answer  to  the  complaint  admitted  the  value 
of  the  goods  to  be  the  sum  which  was  realized  upon  the  execution  sale. 

We  find  no  merit  in  the  contention  that  the  court  erred  in  admitting 
evidence  of  the  docket  entry  of  the  clerk  of  the  court  to  show  thact  on 
November  12,  1898,  execution  issued  in  the  case  of  Willamette  Tent  & 
Awning  Company  against  Levy.  Notice  had  been  served  upon  coun- 
sel for  plaintiff  in  error  to  produce  the  marshal's  execution  docket,  but 
it  had  not  been  produced.  It  being  competent  to  admit  in  evidence  the 
return  to  the  writ,  it  was  proper  to  prove  the  issuance  of  the  writ 

Error  is  assigned  to  the  exclusion  of  the  evidence  offered  by  the 
plaintiff  in  error  by  his  witness  W.  D.  Grant  as  to  who  was  in  posses- 
sion of  the  store  and  goods  in  controversy  at  the  time  when  he,  as 
deputy  marshal,  made  levy  on  the  same  on  behalf  of  the  Powers  Dry 
Goods  Company  and  the  West  Coast  Grocery  Company.  The  witness 
was  asked  the  question  who  was  in  possession  of  the  goods  at  the  time 
when  he  went  into  the  store.  This  was  objected  to  as  calling  for  a  con- 
clusion of  law,  and  the  court  sustained  the  objection.  The  witness  was 
then  asked  who  was  there  when  he  got  there,  and  he  answered,  "Mr. 
Steffin  and  a  man  by  the  name  of  Adler."  He  was  then  asked  if  these 
men  were  apparently  in  possession  of  the  store  and  goods.  This  was 
objected  to  as  leading,  and  the  objection  was  sustained.  Witness  went 
on  to  testify  that  there  was  no  one  else  there  at  the  time,  that  he  in- 
formed Adler  and  Steffin  what  his  business  was,  and  that  they  made  no 
claim  on  behalf  of  the  defendant  in  error  to  the  possession  or  ownership 
of  the  goods.  The  rulings  of  the  court  in  regard  to  the  testimony 
were  clearly  right.  The  plaintiff  in  error  obtained  by  the  evidence  all 
that  he  was  entitled  to,  which  was  that  Adler  and  Steffin  were  in  the 
store  at  the  time  when  the  witness  went  there,  and  that  they  made  no 
claim  that  they  were  in  possession  on  behalf  of  the  defendant  in  error 
or  that  he  owned  the  goods. 

It  is  assigned  as  error  that  the  court  excluded  the  testimony  of  one 
O  H.  Adsit.  The  defendant  in  error  had  testified  on  his  direct  ex- 
amination that  when  he  took  possession  of  the  store  and  the  goods  he 
and  Steffin  made  an  inventory.  In  order  to  disprove  this,  the  plaintiff 
in  error  asked  the  witness  Adsit,  who  went  into  the  store  on  the  15th 
or  1 6th  day  of  May,  the  following  question:  "You  may  state  to  the 
court  and  jury  what  you  found  there  in  reference  to  the  condition  of 
the  goods ;  that  is,  whether  they  had  apparently  been  moved  or  taken 
out  of  the  boxes,  or  whether  there  was  anything  to  indicate  that  an  in- 
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ventory  or  invoice  had  been  made."  This  was  objected  to  as  irrelevant 
and  immaterial,  for  the  reason  that  the  inventory  had  been  taken  about 
May  6th.  Counsel  for  plaintiff  in  error  then  stated  that  he  desired  to 
show  that  the  boxes  which  the  defendant  in  error  had  testified  about 
were  covered  with  dust,  and  that  the  condition  of  the  goods  was  such 
as  to  indicate  that  they  had  not  been  moved  for  weeks  and  months. 
The  court  excluded  the  evidence,  on  the  ground  that  he  had  confined 
the  plaintiff  in  error  to  evidence  concerning  the  possession  of  the  goods. 
There  can  be  no  doubt  that  the  plaintiff  in  error  had  the  right  to  call 
witnesses  to  contradict  any  material  statement  made  in  the  testimony 
given  by  the  defendant  in  error.  It  may  be  doubted,  however,  whether 
the  testimony  proffered  was  such  as  to  tend  to  contradict  the  statement 
that  an  inventory  had  been  made.  An  interval  of  lo  or  ii  days  had 
elapsed  between  the  date  when  it  was  said  that  the  inventory  was 
taken  and  the  time  when  the  witness  entered  the  building.  There  was 
no  express  offer  of  evidence  to  show  that  in  that  period  dust  would  not 
accumulate  upon  the  boxes  so  that  they  would  become  as  fully  covered 
with  dust  as  they  were  when  the  witness  saw  them,  or  how  it  could  be 
demonstrated  that  an  inventory  had  not  been  taken.  Before  it  can  be 
said  that  the  trial  court  erred  it  must  be  made  to  appear  that  the  evi- 
dence called  for  by  the  interrogation  was  such  that  the  court  could  see 
that  it  would  tend  to  establish  the  fact  for  which  it  was  tendered.  But, 
whatever  may  have  been  the  value  of  the  proffered  testimony,  its  rejec- 
tion was  immaterial,  in  consideration  of  the  subsequent  action  of  the 
court  and  instruction  which  was  given  to  the  jury.  The  court  permit- 
ted the  jury  to  determine  only  the  amount  of  their  verdict  for  the  de- 
fendant in  error.  The  rejected  testimony  could  have  had  no  bearing 
upon  the  judgment  which  was  finally  rendered,  because  the  court,  in 
subsequently  reducing  the  amount  of  the  verdict  and  confining  the 
judgment  to  the  amount  which  the  marshal  realized  upon  the  sale  of 
the  goods,  stated  that  he  discarded  all  of  the  testimony  of  the  defendant 
in  erroi  as  to  his  having  taken  an  inventory.  It  is  apparent,  also,  from 
the  remarks  of  the  court,  that  the  rejected  testimony  was  deemed  to 
have  no  value  as  affecting  the  question  of  the  possession,  for  the  court 
intimated  that,  even  if  it  were  shown  that  no  inventory  had  been  taken, 
the  evidence  showing  possession  in  the  defendant  in  error  was  suf- 
ficient to  justify  his  instruction  to  the  jury.  That  instruction  we  shall 
presently  consider.  It  is  sufficient  to  say  that  we  are  not  convinced 
that  the  conclusion  of  the  court  in  that  respect  was  erroneous. 

Error  is  assigned  to  the  instruction  of  the  court  whereby  the  jury 
were  directed  to  return  a  verdict  for  the  defendant  in  error  for  such 
sum  as  they  might  find  him  entitled  to  under  the  evidence  as  the  value 
of  the  goods  taken.    The  court  said  to  the  jury : 

"I  hold  that  there  Is  no  evidence  here  to  show  rightful  possession  In  the  mar- 
shal ;  that  the  only  evidence  now  before  this  court  Is  the  testimony  showing 
the  possession  to  be  In  Marks.  Marks  has  testified  that  he  leased  these  prem- 
ises. He  has  testified  that  he  paid  the  rent  on  the  premises,  and  that  he  was 
in  possession  of  them  before  any  attempt  to  levy  upon  the  goods  was  made.  In 
addition  to  that,  he  gave  a  redelivery  bond.  That  bond  Is  here  in  evidence,  un- 
disputed. Now,  upon  the  ease  as  made,  I  shall  Instruct  the  jury  to  return  a 
verdict  for  the  plaintiff  for  such  sum  as  they  think  him  entitled  to  under  the 
evidence." 
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The  bill. of  exceptions  further  contains  the  following  entry: 
*The  testimony  and  offers  of  testimony  on  both  sides  being  closed,  the  court 
gave  a  peremptory  instm^tion  to  the  Jury  to  return  a  verdict  for  the  plaintiff." 

No  exception  was  taken  to  the  remarks  of  the  court  or  to  the  peremp- 
tory instruction  to  the  jury.  We  might  dispose  of  the  assignments  of 
error  with  that  observation.  But  we  have  given  the  record  careful 
consideration,  and  have  reached  the  conclusion  that  there  was  no  error 
in  the  instruction  as  given.  The  evidence  relied  upon  by  the  plaintiff 
in  error  as  tending  to  disprove  the  possession  of  defendant  in  error 
consists  in  inferences  to  be  drawn  from  the  testimony  of  Kelly  and 
Adsit  and  from  the  testimony  of  Grant,  above  considered,  in  which  he 
testified  that  he  found  Steflfin  and  Adler  in  the  stor^  at  the  time  of  the 
levy,  and  that  they  made  no  claim  that  the  defendant  in  error  was  in 
possession  of  or  owned  the  goods.  No  inference  can  be  drawn  from 
their  silence  on  that  subject  Steffin  was  the  clerk  of  the  defendant  in 
error.  Botii  he  and  Adler  doubtless  knew  that  the  goods  were  being 
levied  on  under  the  claim  that  they  were  the  property  of  Levy.  It  is 
not  to  be  presumed  that  they  were  advised  of  the  legal  rights  of  the 
defendant  in  error,  or  knew  that  the  fact  of  his  possession  of  the  store 
and  goods  was  an  obstacle  to  their  seizure  under  the  writs.  Grant 
admitted  that  within  a  few  minutes  after  the  levy  he  was  met  by  the 
defendant  in  error  and  his  attorney,  and  that  they  demanded  the  return 
of  the  property  on  the  ground  that  it  was  the  property  of  the  defendant 
in  error  and  in  his  possession,  and  that  the  levy  was  therefore  void. 
We  find  nothing  in  the  testimony  of  Kelly  or  Adsit  tending  to  disprove 
the  direct  and  positive  testimony  of  the  defendant  in  error  on  the  sub- 
ject of  his  possession.  The  trial  court  may  direct  a  verdict  in  any 
case  where  the  evidence  is  of  such  conclusive  character  that  the  court, 
in  the  exercise  of  a  sound  judicial  discretion,  would  be  compelled  to 
set  aside  a  verdict  returned  in  opposition  to  it.  Patton  v.  Texas  & 
Pacific  Railway  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361 ; 
Pennsylvania  R.  Co.  v.  Martin,  iii  Fed.  586,  49  C.  C.  A.  474,  55  L. 
R.  A.  361.  We  find  no  ground  for  holding  that  the  court  misapplied 
the  rule. 

It  is  contended  that  the  trial  court  erred  in  excluding  evidence  of- 
fered by  the  plaintiff  in  error  to  show  that  the  transfer  of  the  goods  to 
the  defendant  in  error  was  made  for  the  purpose  of  defrauding  his 
creditors.  If  it  was  fraudulent,  as  this  evidence  seemed  to  indicate,  it 
was  void  as  to  the  attaching  creditors.  It  is  true  that  in  trover,  unlike 
the  rule  in  trespass,  the  plaintiff  must  recover  on  the  strength  of  his 
title,  and  that  hence  titie  in  a  third  party  may  be  shown  in  defense,  even 
though  the  defendant  in  the  action  be  in  no  way  connected  therewith. 
But  in  this  case  the  excluded  evidence  did  not  tend  to  show  title  in  a 
third  party.  It  tended  to  show  a  transaction  which,  although  void  as 
to  Levy's  creditors,  was,  as  between  Levy  and  the  defendant  in  error, 
sufficient  to  transfer  the  title  to  the  latter.  Such  evidence  could  con- 
stitute no  defense  to  the  action,  and  its  exclusion  was  not  error.  What 
is  meant  by  saying  that  a  fraudulent  conveyance  is  void  as  to  the 
grantor's  creditors  is  that  it  constitutes  no  obstacle  to  legal  process 
issued  at  the  instance  of  creditors  to  subject  the  property  to  the  pay- 
ment of  their  demands.    No  creditor  can  seize  the  property,  except  by 
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such  process,  without  rendering  himself  liable  to  the  consequences  of 
an  unlawful  interference  with  it  The  opinion  of  the  Supreme  Court 
in  Marks  v.  Schoup,  21  Sup.  Ct  724,  45  L.  Ed.  1002,  above  referred 
to,  concludes  with  these  words :  "It  follows  that  the  levy  was  invalid, 
and  could  constitute  no  defense  to  the  defendant,  and  the  jury  should 
have  been  so  instructed." 

We  find  no  error  in  the  record  for  which  the  judgment  should  be  re- 
versed.   It  is  accordingly  affirmed. 


(128  Fed.  Sa) 

THB  OHABLOTTE. 

(Clrcalt  Court  of  Appeals,  Fourth  Circuit    February  2,  lOOi.) 

No.  515. 

1*  C01JJ8ION— Steahzb  and  Sailing  Vessel  Meetinq— Excessive  Speed  nr 
Fog. 

A  steamer  which  entered  a  thick  fog  bank  on  the  York  river  at  a  speed 
of  10  miles  an  hour  held  solely  In  fault,  on  account  of  her  excessive  speed, 
for  a  collision  with  an  oyster  schooner  tacking  down  the  river  in  a  light 
wind,  and  which  was  ran  down  and  sunk  by  the  steamer  before  the  latter 
could  stop  after  hearing  the  schooner's  fog  horn. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond. 
For  opinion  below,  sec  124  Fed.  989. 

Reuben  C.  Foster  and  Robert  H.  Smith  (Herbert  J.  Lewis,  on  the 
brief),  for  appellant. 

Samuel  L.  Kelley  and  Thomas  H.  Edwards,  for  appellees. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  McDOWELL, 
District  Judge. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Virginia,  in  admiralty. 

R.  D.  Robbins,  administrator  of  Ulysses  L.  Robbins,  deceased,  and 
Thomas  Randal,  administrator  of  Elvin  Randal,  deceased,  each  filed 
his  libel  against  the  steamship  Charlotte.  The  two  decedents  were 
each  drowned  as  the  result  of  a  collision  between  the  Charlotte  and  the 
schooner  Anna  M.  Harris  in  Yprk  river.  The  deceased  were  mem- 
bers of  the  crew  of  the  Harris.  The  two  cases  were  consolidated  and 
tried  together.  The  learned  district  judge  heard  the  case,  the  witnesses 
testifying  before  him.  He  found  that  the  collision  was  the  result 
wholly  of  the  fault  of  the  Charlotte,  and  gave  damages,  $t,6oo  to 
Robbins,  and  $900  to  Randal.  An  appeal  was  allowed,  and  the  case  is 
here  on  the  assignments  of  error. 

The  steamer  Charlotte,  of  1,746  tons,  runs  regularly  between  Balti- 
more, Md.,  and  West  P6int,  on  the  York  river,  in  Virginia,  having  sev- 
eral landings  on  that  river.  The  Anna  M.  Harris  is  a  small,  two-mast 
oyster  schooner,  53  feet  in  length,  with  27  tons  register.  On  the 
morning  of  30th  August,  1902,  the  Charlotte,  on  her  way  to  West 
Point,  left  Allmonds  Wharf,  one  of  her  landings,  a  distance  of  II  miles. 


Digitized  by  VjOOQIC 


THE  CHARLOTTE.  W7 

There  had  been  a  heavy  fog,  which  had  begun  to  break  up  in  places 
about  the  time  she  left  Allmonds  Wharf.  The  fog  was  thick  along 
the  shores  of  the  river,  but  the  channel  was  more  or  less  clear,  so  that 
the  navigation  of  the  steamer  was  not  seriously  interrupted.  Never- 
theless she  blew  her  fog  signal  at  regular  intervals.  The  steamer  pro- 
ceeded up  the  river  on  a  flood  tide,  with  a  light  wind  from  the  north- 
west. She  was  running  at  a  speed  of  lo  miles  an  hour.  She  had  an 
efficient  lookout  on  the  main  deck  near  the  stem,  and  in  her  pilot  house 
were  her  master,  the  first  officer,  and  a  quartermaster.  When  she  had 
gotten  near  Bell  Rock  Lighthouse,  about  five  miles  from  Allmonds,  the 
steamer  ran  into  a  thick  bank  of  fog.  Just  as  she  was  on  the  point  of 
entering  this  bank  of  fog,  her  officers  heard  one  blast  of  a  horn  sound- 
ed in  the  fog,  off  the  port  bow.  This  indicated  to  them  that  there  was 
a  sailing  vessel  in  their  vicinity  on  the  starboard  tack.  With  the  wind 
northwest,  such  a  course  would  have  taken  the  sailing  vessel  to  the 
westward  enough  for  the  Charlotte,  provided  that  she  had  had  room 
to  get  out  of  the  way.  Immediately  after  he  entered  the  fog,  having 
heard  the  horn,  the  master  of  the  Charlotte  gave  the  signal  to  stop 
her  engines,  ordered  his  wheel  aport,  and  then  gave  sigfnal  to  reverse 
the  engines.  Another  and  a  nearer  blast  of  the  horn  was  heard  more 
in  the  course  of  the  Charlotte,  and  at  once  the  schooner  was  seen  right 
under  the  bows  of  the  Charlotte  on  the  port,  and  not  on  the  starboard 
tack.  In  an  inconceivable  space  of  time  the  stem  of  the  Charlotte 
struck  the  schooner  on  her  starboard  side  abaft  the  fore  rigging,  and 
the  schooner  sank  immediately.  A  lifeboat  was  lowered  from  the 
steamer,  two  of  the  crew  of  the  schooner,  the  master  and  a  passenger, 
were  picked  up,  but  Robbins,  the  mate,  and  Randal,  a  colored  boy, 
were  drowned.  The  two  men  who  were  rescued  both  swear  that  the 
fog  horn  was  being  blown  at  proper  intervals,  two  blasts,  from  a  quar- 
ter to  6  until  a  quarter  to  7,  when  the  collision  occurred,  and  that  the 
schooner  was  on  the  port  tack.  They  had  heard  the  steamer  coming, 
and  entertained  no  fear  of  the  collision  until  she  suddenly  loomed  in 
front  of  and  over  them.  His  honor  who  tried  the  case  was  most  favor- 
ably impressed  with  the  bearing  and  conduct  of  these  witnesses,  and 
their  evident  desire  to  tell  the  truth. 

What  was  the  proximate  cause  of  the  collision  ?  We  find  the  steam- 
er entering  a  thick  fog  at  the  speed  of  10  miles  an  hour,  having  heard 
the  horn  just  before  she  entered  the  fog.  After  that,  a  very  short  in- 
terval, her  master  gave  the  signal  to  stop  the  engines,  followed  by  a 
direction  to  port  tne  wheel,  and  then  the  signal  to  reverse,  and  the 
collision.  We  are  of  the  same  opinion  as  the  judge  who  tried  the  case 
— ^that  the  collision  was  caused  by  the  speed  of  the  steamship,  and  that 
she  was  in  fault  The  Pennsylvania,  19  Wall.  125,  22  L.  Ed.  148,  is 
like  this  case  in  some  respects.  The  collision  was  in  a  fog.  The 
steamer  was  misled  by  signals  from  the  bark,  and  ported  instead  of 
starboarding,  which  contributed  to  the  collision.  But  the  court  held 
the  steamer  in  fault  for  going  at  seven  miles  an  hour  in  the  fog — an 
unreasonable  speed.  In  The  Martello,  153  U.  S.  64,  14  Sup.  Ct.  723, 
38  L.  Ed.  637,  six  miles  in  a  fog  was  held  excessive.  In  The  Col- 
orado, 91  U.  S.  692,  23  L.  Ed.  379,  six  miles  an  hour  was  held  ex- 
cessive speed  in  a  fog.    In  The  Umbria,  166  U.  S.  404,  17  Sup.  Ct.  6io» 
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41  L.  Ed.  1053,  the  list  of  cases  is  stated,  adopting  that  laid  down  in  The 
Great  Eastern,  Brown.  &  L.  287 :  "It  is  the  duty  of  the  steamship  to 
proceed  only  at  such  a  rate  of  speed  as  will  enable  her,  after  discover- 
ing a  vessel  meeting  her,  to  stop  and  reverse  her  engines  in  suflBcient 
time  to  prevent  any  collision  from  taking  place."  See,  also.  The 
Nacoochee,  137  U.  S.  330,  11  Sup.  Ct  122,  34  L.  Ed.  687.  Not  only 
is  this  the  rule  when  a  steamer  is  in  the  fog,  it  applies  equally  to  a 
steamer  entering  a  fog  bank.  The  Abbie  C.  Stubbs  (D.  C)  2y  Fed.  573  ; 
The  City  of  Alexandria  (D.  C.)  31  Fed.  427. 

It  is  contended,  however,  that  the  schooner  was  guilty  of  con- 
tributory negligence,  and  that  the  crew  share  in  that.  The  Queen 
(D.  C.)  40  Fed.  694;  The  City  of  New  York  (D.  C.)  25  Fed.  149.  The 
negligence  charged  on  the  schooner  is  the  failure  to  blow  two  blasts 
on  the  fog  horn,  indicating  the  tack  she  was  on.  Her  one  blast  was 
said  to  have  misled  the  steamer.  On  this  point  the  finding  of  fact 
of  the  district  judge  is  clear  and  distinct  He  saw  the  witnesses,  and 
was  convinced  that  the  evidence  of  the  master  and  a  passenger  on  the 
schooner  that  the  two  blasts  were  sounded  is  true.  We  see  no  reason 
to  differ  from  him.  The  defense  of  the  steamer  is  that,  hearing  but 
one  blast,  and  so  believing  that  the  schooner  was  on  the  starboard  tack, 
it  was  supposed  that  she  would  have  passed  out  of  danger,  especially 
as  the  steamer  ported  her  helm.  But  the  schooner  was  in  a  thick  fog, 
tacking  against  a  light  wind,  with  the  tide  against  her.  She  must  have 
been  moving  very  slowly.  So  when  the  steamer  at  speed  broke  into 
the  thick  fog,  and  almost  immediately  ran  her  down,  it  could  have  made 
no  material  difference  whether  she  was  on  the  port  or  starboard  tack. 
The  collision  would  have  occurred  in  any  event 

The  decree  of  tlie  court  below  is  affirmed. 


(128  Fed.  40.) 

TENNBNT-STRIBLING  SHOE  C30.  v.  ROPER  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  2,  1904.) 

No.  1,306. 

1.  Attachheni'— Claim    bt    Thibd    Pabtt— Pbooedube    undeb    IIississippi 
Statute. 

Under  Rev.  Ck)de  Miss.  1892,  \\  4425-4428,  which  goyem  in  a  federal 
court  in  that  state,  if  an  attachment  plaintiff  falls  to  have  an  issue  made 
up  on  an  affidavit  of  claim  to  the  attached  property  at  the  term  to  which 
the  attachment  is  returnable,  the  claimant  is  entitled  to  an  order  dia- 
charging  the  levy  and  releasing  him  from  his  bond. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

See  119  Fed.  865,  56  C.  C.  A.  377. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  PAR- 
LANCE, District  Judge. 

R,  T.  Fant,  for  plaintiff  in  error. 

C.  L.  Sivley  and  Jas.  Stone,  for  defendants  in  error. 

McCORMICK,  Circuit  Judge.  This  is  substantially  the  same  case 
that  was  before  us  at  our  last  tenn,  under  the  tlien  title  of  "D.  W. 
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Miller  and  H.  J.  Roper  v.  Tennent-StribHn|^  Shoe  Company."  The 
consideration  we  then  gave  it,  and  our  decision  therein,  are  shown  in 
the  report  of  that  case  as  it  appears  in  119  Fed.  865,  56  C.  C.  A.  377. 
It  is  unnecessary  to  restate  the  facts  of  the  case,  which  sufficiently  ap- 
pear in  that  report.  Of  the  numerous  errors  then  assigned,  this  court 
considered  only  the  first,  namely,  that  the  Circuit  Court  erred  "in  over- 
ruling claimants'  written  motion  to  discharge  the  levy  upon  the  prop- 
erty levied  on  under  the  writ  of  attachment,  and  in  not  pronouncing 
judgment  for  the  claimants,  and  releasing  them  from  their  forthcom- 
ing bcmd,  because  of  the  plaintiff's  failure  to  tender  issue  at  the  first 
term,  as  required  by  law."  After  referring  to  a  number  of  cases  in  the 
Reports  of  the  decisions  of  the  Supreme  Court  of  Mississippi,  and  quot- 
ing the  language  of  section  4428  of  the  Revised  Code  of  1892,  this 
court  said: 

"^Tbls  section  seems  clear  and  explicit  in  its  terms.  If  at  the  term  to  which 
the  writ  of  attachment  is  returnable  the  plaintiff  In  attachment  fails  to  move 
the  court  to  direct  an  Issue  to  be  made  up,  and  falls  to  tender  an  issue  to  the 
claimant  under  the  direction  of  the  court,  then  the  plaintiff  in  attachment  is  in 
default,  and  the  claimant  is  entitled  to  his  Judgment  discharging  him  from  his 
bond,  and  the  property  is  no  longer  subject  to  attachment"  Citing  Sears  v. 
Gunter,  39  Miss.  83a 

Then,  noticing  the  contentions  of  the  counsel  for  the  defendants  in 
error,  to  the  effect  "that  the  issue  directed  by  the  statute  need  not  be 
made  up  in  writing,  that  the  statute  is  silent  on  this  point,  and  that  no 
decision  of  the  Supreme  Court  of  Mississippi  can  be  cited  holding  that 
it  must  be  made  in  writing,"  the  court  proceeds  to  review  the  case  of 
Smc4cey  v.  Wack,  57  Miss.  833,  in  which  the  sufficiency  of  the  aver- 
ments in  a  tender  of  issue  filed  by  a  plaintiff  in  attachment  is  passed 
upon,  and  thereupon  uses  this  language : 

"The  statement  of  tills  case  by  the  court  precludes  the  possibility  of  the 
tender  of  issue  having  been  other  than  a  formal  plea  in  writing.  Besides,  It 
is  plainly  deducible  from  the  Revised  Code  of  1892  that  the  issue  shall  be  made 
up  in  writing  [referring  to  sections  670.  671,  681,  and  702].  However,  in  this 
case  the  record  does  not  disclose  that  the  plaintiff  in  attachment  tendered  an 
issue,  either  orally  or  in  writing,  and  it  therefore  could  not  be  held  to  have 
complied  with  the  law,  in  any  event  '  In  view  of  the  holding  on  the  first  error 
assigned,  and  its  necessary  effect  on  the  disposition  of  the  case,  it  is  not  deem- 
ed material  to  discuss  other  questions  raised.  For  the  error  Indicated,  the 
judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  remanded  for  fur- 
ther proceedings." 

Our  decision  just  referred  to  was  rendered  January  13,  1903.  The 
case  having  been  restored  to  the  docket  in  the  Circuit  Court,  plaintiffs 
in  error  filed  a  motion  in  that  court  on  June  ist  asking  the  court  to 
allow  them  to  join  and  make  up  the  issue  on  the  claimants*  issue ;  and, 
as  such  plaintiffs,  they  averred  in  that  motion  that  "the  goods  were  at 
the  time  of  the  levy,  and  at  the  time  when  the  trial  was  had,  the  prop- 
erty of  defendant  in  attachment.  Previous  making  up  of  issue  was 
waived"  On  the  same  day  H.  J.  Roper,  one  of  the  claimants,  filed  his 
written  motion  asking  the  court  to  cUscharge  the  levy  upon  the  prop- 
erty levied  on  under  the  writ  of  attachment  in  this  case,  which  is 
claimed  by  him  individually,  and  to  release  him  from  his  forthcoming 
bond,  and  to  enter  judgment  against  the  plaintiff  in  attachment  for  his 
default  in  failing  to  tender  issue  in  this  cause  to  try  the  rights  of  prop- 
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ert>'  at  the  December  term,  1897;  the  same  being  the  terni  to  which 
the  writ  of  attachment  was  returnable.  A  similar  motion  was  filed 
at  the  same  time  by  D.  W.  Miller  and  H.  J.  Roper,  asking  the  court 
to  discharge  the  levy  upon  the  property  which  is  claimed  by  them 
jointly,  and  that  they  be  released,  etc.  These  motions,  a  little  more 
technical  in  form,  are  substantially  in  substance  with  the  motion  filed 
by  the  claimants  on  the  2d.  of  December,  1901.  At  that  time  their  mo- 
tion was  overruled  by  the  court,  and  a  trial  was  had  before  a  jury, 
resulting  in  a  judgment  against  tliem,  the  first  line  of  which  recites: 

"Thi^  day  came  on  this  cause  to  be  heard  upon  issue  joined  upon  all  the 
claimants*  affidavits  filed  herein ;  the  claim  of  II.  J.  Uoper  and  D.  W.  Miller 
and  the  claim  of  H.  J.  Roper  being,  by  consent,  tried  together." 

•  The  motions  to  discharge  the  lev>',  filed  June  i,  1903,  were  acted  on 
the  next  day,  and  were  granted  by  the  court.  Three  days  afterwards, 
June  5,  1903,  the  motion  of  the  plaintiff  in  error  to  be  allowed  "to  ten- 
der issue  in  the  claimants*  issue"  came  on  to  be  heard,  and  the  order 
thereon  is  in  these  words : 

*'And  it  appearing  to  the  court  that  each  of  said  claimants  had  flle^  their 
motion  to  discharge  the  levy,  and  for  Judgment  by  default  against  the  plalntilf 
in  attachment,  and  that  the  same  had  come  on  to  be  heard  before  the  plain- 
tiff's motion  to  be  allowed  to  tender  issue,  and  it  further  appearing  to  the 
court  that  the  plaintiff  failed  and  neglected  to  tender  issue  at  the  return  term 
of  the  writ,  and  until  the  claimants  had  filed  their  motion  to  discharge  said 
levy,  and  the  same  had  come  on  to  be  heard,  it  is  therefore  ordered  and  ad- 
judged by  the  court  that  the  plaintifTs  motion  to  be  now  allowed  to  tender  Is- 
sue be  overruled." 

It  is  manifest  that  the  only  new  element  presented  by  the  record  now 
before  us  is  shown  by  the  concluding  words  of  the  plaintiff's  motion, 
made  June  i,  1903,  in  reference  to  making  up  the  issue  on  the  claim- 
ants' issue.  These  words  are,  "Previous  making  up  of  issue  was 
waived."  If  any  proof  was  made  or  any  effort  to  offer  proof  in 
support  of  the  statement  that  the  previous  making  up  of  issue  was 
waived,  it  does  not  appear  in  the  record  now  before  us.  On  the  con- 
trary, it  seems  to  be  shown  that  no  express  waiver  had  ever  been  made. 
In  view  of  our  former  decision,  the  Circuit  Court  did  not  err  in  sus- 
taining the  motion  of  D.  W.  Miller  and  H.  J.  Roper  to  discharge  the 
levy  of  the  attachment  upon  the  property  claimed  by  Miller  and  Roper, 
and  in  refusing  to  sustain  this  motion  to  make  up  an  issue  on  the  claim 
of  these  claimants,  and  in  entering  final  judgment  against  the  plaintiff 
on  the  claimants'  issue. 

The  judgment  of  the  Circuit  Court  is  afiirmed. 


(128  Fed.  279.) 

LOCKMAN  v.  LANG  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Chrcuit    Noyember  23,  1908.) 

No.  1.923. 

1.  ASSIONMKNT  OF  ERRORS— FlLING  BEPORB  APPEAL  InDIBPBNSABLS. 

The  tiling  of  an  assigDment  of  errors  before  or  at  the  time  of  the 
allowance  of  an  appeal  is  indispensable  under  the  eleventh  rule  of  the 

IT  1.  Appeal  and  review  In  bankruptcy,  see  note  to  In  re  Eggert  43  C  C. 
A.  9. 


Digitized  by  VjOOQIC 


LOCKMAN  y.  LANO.  B51 

Circuit  Courts  of  Appeals  (91  Fed.  vl,  32  C.  G.  A.  Ixxxvlii),  and  the  appeal 

will  be  dismissed  if  the  assliniment  is  not  thus  filed. 
3.  Bankruftct— Orders  and  Dbcrbb  in.  Not  Reviewablb  by  Writ  of  Errob. 
A  proceeding  in  bankruptcy  Is  a  proceeding  in  equity,  and  orders  and 

decrees  therein  cannot  be  reviewed  by  writs  of  error. 
(Syllabus  by  the  Court) 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

Lester  McLean  (W.  Scott  Bicksler  and  Edmon  G.  Bennett,  on  the 
brief),  for  appellant. 

H.-  W.  Currey  (William  L.  Da)rton,  on  the  brief),  for  appellees. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
HOOK,  District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  an  adjudica- 
tion in  bankruptcy  rendered  on  March  24,  1903.  On  the  same  day 
the  bankrupt  prayed  an  appeal  and  it  was  allowed,  but  he  filed  no  as- 
signment of  errors  until  March  31,  1903.  A  motion  is  made  to  dis- 
miss the  appeal  because  the  assignment  of  errors  was  not  filed  when 
the  appeal  was  allowed.  Section  997  of  the  Revised  Statutes  [U.  S. 
Comp.  St.  1 901,  p.  712]  makes  an  assigfnment  of  errors,  a  prayer  for 
reversal,  and  a  citation  to  the  adverse  party  essential  parts  of  the 
record  upon  which  a  review  of  the  rulings  of  a  trial  court  may  be  in- 
voked in  the  appellate  courts  of  the  United  States.  When  an  appeaf 
is  prayed  and  allowed  in  open  court,  the  prayer  for  reversal  and  the 
citation  may  be  waived,  but  the  assignment  of  errors  is  indispensable 
to  the  perfection  of  the  appeal.  Rule  11  (91  Fed.  vi,  32  C.  C.  A. 
Ixxxviii)  of  this  court  provides  that  "the  plaintiff  in  error  or  appellant 
shall  file  with  the  clerk  of  the  court  below,  with  his  petition  for  the 
writ  of  error  or  appeal,  an  assignment  of  errors  which  shall  set  out" 
separately  and  particularly  each  error  asserted  and  intended  to  be 
urged.  No  writ  of  error  or  appeal  shall  be  allowed  until  such  as- 
signment of  errors  shall  have  been  filed."  The  reasons  for  this  rule' 
and  the  importance  of  a  compliance  with  it  have  been  stated  in  nu- 
merous opinions  of  this  court.  City  of  Lincoln  v.  Sun- Vapor  Street 
Light  Co.,  8  C.  C.  A.  253,  256,  59  Fed.  756,  759;  Union  Pac.  R.  Co. 
v.  Colorado  Eastern  R.  Co.,  4  C.  C.  A.  160,  54  Fed.  22 ;  U.  S.  v. 
Goodrich,  4  C.  C.  A.  160,  161,  54  Fed.  21,  22.  In  Frame  v.  Port- 
land Gold  Min.  Co.,  47  C.  C.  A.  664,  665,  108  Fed.  750,  751,  this 
court  dismissed  a  writ  of  error  because  the  assignment  of  errors  was 
not  filed  until  two  days  after  the  issue  of  the  writ.  In  Webber  v. 
Mihills  (C.  C.  A.)  124  Fed.  64,^  we  dismissed  an  appeal  because  the  as- 
signment of  errors  was  not  filed  until  seven  days  after  the  appeal  was 
allowed.  There  are  other  authorities  which  illustrate  the  application 
of  this  rule:  Flahrity  v.  Railroad  Co.,  6  C.  C.  A.  167,  56  Fed.  908; 
Crabtree  v.  McCurtain,  10  C.  C.  A.  86,  61  Fed.  808;  Uoyd  v.  Chap- 
man, 35  C.  C.  A.  474,  93  Fed.  599;   Insurance  Co.  v.  Conoley,  11  C. 
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C.  A,  ir6,  63  Fed.  180;  Grape  Creek  Coal  Co.  v.  Farmers'  Loan 
&  Trust  Co.,  12  C.  C.  A.  350,  63  Fed.  891 ;  Van  Gunden  v.  Iron 
Co.,  3  C.  C.  A.  294,  52  Fed.  838;  Railway  Co.  v.  Reeder,  22  C.  C. 
A.  314,  76  Fed.  550.  The  assignment  of  errors  in  this  case  was  not 
filed  until  the  seventh  day  after  the  appeal  was  allowed,  and  under 
rule  II  and  the  uniform  decisions  of  this  court  the  appeal  must  be 
dismissed. 

On  March  31,  1903,  seven  days  after  the  adjudication  in  bank- 
ruptcy, the  bankrupt  filed  a  petition  for  a  writ  of  error,  an  assign- 
ment of  errors,  and  a  bond  for  the  purpose  of  reviewing  the  decree 
in  bankruptcy,  and  the  judge  of  the  district  court  approved  the  bond, 
allowed  the  writ,  and  issued  a  citation.  But  a  proceeding  in  bank- 
ruptcy is  a  proceeding  in  equity,  and  cannot  be  reviewed  by  a  writ  of 
error.  In  re  Rochford  (C.  C.  A.)  124  Fed.  182,  i87;»Swarts  v. 
Siegel,  117  Fed.  13,  16,  54  C.  C.  A.  399,  402;  Highland  Boy  Gold 
Min.  Co.  V.  Strickley,  54  C.  C.  A.  186,  189,  116  Fed.  852,  855;  Hoo- 
ven,  Owens  &  Rentschler  Co.  v.  John  Featherstone's  Sons,  49  C 
C.  A.  229,  234,  III  Fed.  81,  86. 

The  writ  of  error  in  this  case  is  accordingly  also  dismissed 


(127  Fed.  920.) 

PAAUHAU  SUGAR  PLANTATION  CO.  y.  PALAPALA. 

(Circuit  Court  of  Appeals.  Ninth  arcult    February  S,  1901) 

No.  961. 

L  Minors— Right  to  Sue— Objections  at  Tbiait-Nbcessitt— AfpeaIm 

Where,  in  a  suit  in  admiralty  in  personam  for  injuries  to  a  seaman,  he 
testified  at  the  trial  that  he  was  under  21  years  of  age,  but  over  20,  at 
which  age  Hawaii  Civil  Laws,  fi  2144,  declares  all  male  persons  shall  be 
regarded  as  of  legal  age,  and  defendant  made  no  objection  at  the  trial 
that  by  reason  of  plaintiff's  minority  he  was  not  entitled  to  sue  alone,  such 
objection  could  not  be  first  raised  by  defendant  on  appeal 

2.  Same— Admiralty  Causes— -Appeait-Trial  De  Novo— Review. 

Though  admiralty  causes  are  triable  de  novo  on  appeal,  where  questions 
of  fact  are  dependent  on  confiicting  evidence  the  decision  of  the  district 
Judge  thereon  will  not  be  reversed  unless  it  clearly  appears  to  be  against 
the  evidence. 

3.  Same— Cause  of  Injury— Evidence. 

In  a  suit  in  admiralty  in  personam  for  injuries  to  a  seaman  by  being 
struck  by  a  load  of  sugar  being  lowered  into  a  boat  by  a  crane,  evidence 
reviewed,  and  held  to  Justify  a  decision  of  the  trial  court  that  the  injury 
resulted  from  the  negligence  of  the  engineer  operating  the  crane  in  pre- 
maturely lowering  the  sugar,  and  not  from  the  action  of  the  sea  in  Ufting 
the  boat  up  and  dashing  it  against  the  sling. 

4.  Same— Negligence. 

A  winehman  was  employed  to  operate  a  crane  by  which  sugar  was 
loaded  from  a  wharf  into  a  boat    It  was  his  duty  to  lower  the  load  part 

%  2.  Admission  of  new  proofs  on  appeal  in  admiralty,  see  note  to  The  Ven- 
ezuela«  3  C.  a  A.  822. 
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way.  and  then  wait  until  the  boatmen  signaled  that  they  were  ready  to 
receive  the  load,  and  then  lower  the  same  into  the  boat;  the  boatmen 
being  required  to  hold  the  boat  under  the  crane  by  the  oars.  Held,  in  a 
suit  for  injuries  to  one  of  the  boatmen  by  the  alleged  premature  lowering 
of  a  load  of  sugar  into  the  boat  without  signal,  that  the  roughness  of  the 
sea  at  the  time,  and  whether  the  seaman  injured  was  standing  upright  in 
the  boat,  were  immaterial,  since,  if  the  sea  was  rough,  it  was  the  winch- 
man's  duty  to  have  kept  the  load  out  of  the  way  of  the  boat  until  signaled 
to  lower  the  same. 

5.  Sake— Damages. 

Plalntifr,  before  his  injury,  was  in  good  health  and  strong  physical  con- 
dition. His  collar  bone  was  injured,  and  a  week  after  the  injury  he  began 
to  suffer  pains  in  his  shoulder  Joint,  and  was  unable  to  swing  his  hand 
while  walking  without  its  caufidng  him  pain.  Physicians  testified  that  this, 
together  with  plalntifTs  abnormal  temperature  and  pulse,  indicated  either 
tuberculosis  or  neuralgia,  either  of  which  would  shorten  his  life,  and  the 
uncontradicted  testimony  was  that  on  account  of  such  pains  plaintiff  was 
unable  to  perform  labor  as  a  sailor,  that  his  injuries  were  permanent,  and 
that  his  immediate  future  earning  capacity  was  seriously  Impaired.  Held, 
that  a  Judgment  allowing  ^000  damages,  and  $65.35  for  the  amount  he 
would  have  earned  before  the  trial,  was  not  exceasive. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Hawaii. 

This  is  a  suit  in  admiralty  in  personam,  to  recover  damages  for  personal  in- 
juries sustained  by  the  libelant  (appellee)  while  engaged  in  loading  a  cargo  of 
sugar,  by  the  alleged  negligence  of  the  defendant  (appellant  herein).  The  court 
below  awarded  to  libelant  |3,(X)0  damages  for  the  injury,  and  $65.35  for  the 
amount  he  would  have  earned  before  the  trlaL  From  this  decree  the  appeal  is 
taken. 

It  is  claimed  by  appellant  in  its  assignments  of  error  that  the  court  erred 
in  holding  that  (1)  "the  libelant  was  at  the  time  of  the  injury  some  twenty-one 
years  of  age ;"  (2)  in  holding  and  deciding  that  the  libelant  was  injured  on  ac- 
count of  any  negligence  or  carelessness  upon  the  part  of  the  defendant ;  (3)  In 
holding  that  the  libelant's  state  of  health  at  the  time  of  the  trial  was  due  to 
the  injury  received  by  him  on  the  19th  of  March,  1903 ;  (4)  in  holding  that  the 
present  and  immediate  future  earning  capacity  of  the  libelant  was  totally  Im- 
paired ;  (5)  in  rendering  Judgment  in  favor  of  the  libelant ;  (6)  and  that  the 
sum  allowed  Is  excessive. 

Holmes  &  Stanley,  Morrison  &  Cope,  Charles  B.  Marks,  and  R.  D. 
Silliman,  for  appellant. 

Page,  McCutchen  &  Knight  and  J.  J.  Dunne,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge  (after  stating  the  facts  as  above),  i.  Can 
the  question  presented  by  the  first  assignment  of  error,  as  to  the  age 
of  appellee,  be  considered  by  this  court?  In  the  libel  it  is  alleged  that 
libelant  "is  about  twenty-five  years  of  age."  In  its  answer  defendant 
"neither  admits  nor  denies  the  said  allegation,  but  leaves  libelant  to  his 
proof  thereof."  In  his  testimony  at  the  trial  appellee  was  asked  his 
age,  and  replied,  "I  think  in  the  month  of  July  I  will  be  twenty-one. 
Q.  July,  1903?  A.  Yes."  If  the  defendant  desired*  to  raise  the 
question  that  appellee  could  not  maintain  the  suit  because  not  of  legal 
age,  it  should  then  and  there  have  made  the  objection,  so  that  it  could 
have  been  met  by  further  proof,  and  the  court  below  might  have  been 
called  upon  to  interpret  section  2144  oi  the  Civil  Law  of  the  Territory 
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of  Hawaii,  which  provides  that  "all  male  persons  residing  in  this  re- 
public, who  shall  have  attained  the  age  of  twenty  years,  *  *  * 
shall  be  regarded  as  of  legal  age,  and  their  period  of  minority  to  have 
ceased."  See,  also.  Wood  v.  Green,  2  Hawaii,  168.  And  if  found 
to  be  under  age,  the  appellee  could  have  taken  the  necessary  steps  to 
have  his  father  or  some  other  guardian  appointed  by  the  court.  The 
record  does  not  show  that  any  such  objections  were  made  in  the  court 
below  at  any  time.  The  court  never  was  called  upon  to  decide  this 
question.  All  that  appears  in  relation  thereto  is  found  in  the  opinion 
of  the  court  on  the  question  of  damages,  where  the  court-  said,  "The 
amount  of  damages  to  be  awarded  is  usually  dependent  upon  the  pain 
and  suffering  occasioned  by  the  injury,  the  age,  habits  of  life,  and  oc- 
cupation of  the  libelant,  his  ability  to  earn,  and  the  effect  of  the  injury 
upon  all  these  things"  (this  was  a  correct  statement  of  the  law.  Grant 
V.  Union  Pacific  Ry.  Co.  [C.  C.l  45  Fed.  673,  683),  and  then  added, 
"The  libelant  was  at  the  time  of  the  injury  twenty-one  years  of  age, 
and  a  sound,  strong,  healthy  man,  with,  so  far  as  the  evidence  shows, 
no  bad  habits." 

In  Knight  v.  The  Attila,  Crabbe,  326,  Fed.  Gas.  No.  7,881,  the  court 
said : 

"If  it  appears  on  the  face  of  the  libel  that  the  libelant  is  not  entitled  to  sue, 
as  in  the  case  of  an  infant  or  a  married  woman,  the  respondent  may  demur, 
but  if  the  incapacity  does  not  appear  in  the  libel,  although  true  in  point  of  fact, 
then  the  resi>ondent  must  take  advantage  of  It  by  pleading  In  bar  or  by  an- 
swer." 

In  the  present  case  it  was  not  presented  in  any  form  or  manner 
whatsoever  in  the  court  below,  and  cannot  be  considered  by  this  court 
Wasatch  M.  Co.  v.  Crescent  M.  Co.,  148  U.  S.  293,  298,  13  Sup.  Ct. 
600,  37  L.  Ed.  454. 

2.  In  considering  the  other  questions  presented  by  the  record,  it 
becomes  necessary  to  state  the  facts  upon  which  the  different  conten- 
tions are  founded.  The  appellee  was  a  seaman  on  board  the  steam- 
ship Helene,  earning  $7.50  per  week.  Appellant  was  a  corporation 
engaged  in  business  in  Hawaii,  operating  a  sugar  plantation  and 
wharf  at  Paauhau,  on  the  Island  of  Hawaii,  and  its  sugar  was  shipped 
and  discharged  from  said  wharf  into  vessels  afloat  upon  the  navigable 
waters  of  the  port  at  that  place.  On  the  afternoon  of  March  19,  1903, 
the  date  of  the  injury  complained  of,  the  Helene  was  anchored  in  the 
port  of  Paauhau  to  receive  from  said  wharf  certain  sugar  for  transpor- 
tation elsewhere.  The  master  of  the  Helene  ordered  appellee  to  go, 
with  certain  others  of  the  crew,  to  said  wharf  to  get  a  load  of  sugar, 
in  one  of  several  large  boats  belonging  to  the  ship  used  for  that  pur- 
pose. The  appellee,  with  others,  consisting  of  four  men  besides  him- 
self, viz.,  Kewiki,  Toka,  Kia,  and  Hina,  went  from  the  Helene  to  the 
wharf.  The  boat  in  which  they  were  was  not  made  fast  to  the  wharf, 
but  was  kept  in  position  with  the  oars,  the  surface  of  the  wharf  being 
considerably  elevated  above  the  surface  of  the  boat,  about  22j4  feet 
above  sea  level.  The  process  by  which  the  sugar  was  transferred  from 
the  wharf  to  the  boat  is  as  follows :  On  said  wharf  there  was  a  der- 
rick so  constructed  as  to  be  capable  of  being  swung  out  over  the  edge 
of  said  wharf  so  that  sugar  hoisted  thereby  would  he  suspended  over 


Digitized  by  VjOOQIC 


PAAUHAU  SUGAR  PLANTATION  CO.  V.  PALAPALA.       555 

the  water.  Attached  to  the  upper  end  of  this  derrick  was  a  block, 
and  at  its  heel  there  was  another  block,  and  through  these  two  blocks 
a  wire  fall  was  rove.  At  one  end  of  this  fall  was  attached  a  hook 
used  to  hoist  the  sling  loads  of  sugar,  while  the  other  end  of  said  fall 
led  to  the  steam  winch  which  was  used  to  hoist  the  sugar  to  the  end  of 
the  derrick.  It  further  appears  from  the  testimony  that,  when  a  sling 
load  of  sugar  was  hoisted  to  the  end  of  the  derrick,  the  derrick  was 
then  swung  out,  so  that  such  sling  load  of  sugar  would  be  over  the 
water.  It  then  became  the  duty  of  the  winchman  on  the  wharf  to 
lower  the  said  sling  load  of  sugar  part  way  down,  and  then  hold  it  to 
await  a  signal  from  the  crew  in  the  boat,  that  signal  notifying  the 
winchman  when  to  let  the  sugar  descend  into  the  boat.  On  the  day 
of  the  injury  a  sling  load  of  sugar,  containing  lo  bags  with  a  gross 
weight  of  1,250  pounds,  was  hoisted  to  the  end  of  the  derrick  and  sus- 
pended over  the  water,  partly  over  the  boat,  the  crew  of  which  was 
endeavoring  to  so  manage  said  boat  as  to  place  it  in  a  proper  position 
to  receive  said  sling  load  of  sugar.  While  this  was  being  done,  the  in- 
jury occurred,  and  the  appellee  was  severely  bruised,  and  his  collar 
bone  was  broken.  After  the  injury,  appellee  was  removed  to  the 
Helene,  and  from  there  to  the  Plantation  Hospital  at  Paauhau,  where 
he  remained  for  two  days,  and  was  then  taken  to  the  United  States 
Division  of  the  Queen's  Hospital  in  Honolulu,  where  he  remained  from 
the  24th  day  of  March,  1903,  until  the  6th  day  of  May,  undergoing 
treatment  for  his  injuries. 

The  contention  of  appellee  is  that  his  injuries  were  the  result  of 
carelessness  and  negligence  of  appellant  through  the  negligent  act  of 
the  wincliman,  who  suddenly  and  without  warning  let  go  the  sling  load 
of  sugar  before  the  crew  in  the  boat  had  given  the  signal  in  accordance 
with  the  established  method,  aftd  before  any  signal  of  any  kind  had 
been  given  from  the  boat ;  and  also  by  the  careless  and  negligent  man- 
ner in  which  the  machinery  and  gear  were  set  in  motion  by  the  said 
winchman.  The  contention  of  appellant  is  that,  after  the  sling  load 
of  sugar  was  suspended  over  the  water,  the  winchman  received  a  signal 
from  the  crew  in  the  boat  to  lower  the  sling  load  part  way  down; 
that  he  did  so,  and  held  it  there,  awaiting  a  further  signal  to  lower 
the  sling  load  into  the  boat,  when  suddenly  the  boat  was  lifted  up  by 
a  big  wave  toward  the  sugar,  and  the  libelant  was  then  struck  and  in- 
jured by  coming  in  contact  suddenly  with  the  sling  of  sugar.  There 
is  a  sharp  conflict  in  the  testimony  of  the  various  witnesses  as  to  the 
immediate  cause  of  the  injury,  as  well  as  upon  certain  other  points  to 
be,  hereinafter  discussed.  Touching  the  question  of  the  winchman's 
negligence,  the  court  in  its  opinion  said : 

"After  a  careful  consideration  of  all  the  testimony  in  the  case,  I  am  of 
opinion  that  the  injury  was  not  caused  by  the  boat  being  raised  up  on  a  big 
wave,  but  that  It  resulted  from  the  careless  and  negligent  act  of  the  winchman 
in  suddenly  lowering  the  sling  load  of  sugar  without  warning,  and  before  any 
signal  had  been  given  from  the  man  in  the  boat" 

Inasmuch  as  admiralty  cases  on  appeal  to  this  court  are  to  be  tried  de 
novo,  we  are  asked  to  review  the  testimony  of  all  the  witnesses,  and  de- 
termine therefrom  where  the  weight  and  preponderance  of  the  evidence 
lies,  independent  of  the  views  expressed  by  the  court  below.     It-  has 


Digitized  by  VjOOQIC 


566  62  C.  C.  A.  REPORTS. 

been  the  custom  and  rule  of  this  and  other  appellate  courts,  in  cases^ 
of  this  character,  where  the  testimony  is  taken  by  deposition,  or  before 
a  master  appointed  for  that  purpose,  to  review  all  of  the  material  testi- 
mony thus  given,  in  order  to  determine  the  weight  of  the  evidence ;  but, 
where  the  testimony  is  taken  by  witnesses  in  the  presence  of  the  lower 
court,  the  rule  is  now  well  settled  that  in  cases  on  appeal  in  admiralty,, 
when  the  questions  of  fact  are  dependent  upon  conflicting  evidence,  the 
decision  of  the  district  judge,  who  had  the  opportunity  of  seeing  the  wit- 
nesses, and  judging  their  appearance,  manner,  and  credibilit)%  will  not 
be  reversed  unless  it  clearly  appears  that  the  decision  is  against  the 
evidence.  Whitney  v.  Olsen,  io8  Fed.  292.  296,  47  C.  C.  A.  331,  and 
authorities  there  cited;  Baker-Whiteley  CAal  Co.  v.  Neptune  N.  Co.^ 
120  Fed.  247,  249,  56  C.  C.  A.  83;  The  Oscar  B.,  121  Fed.  978,  981^ 
58  C.  C.  A.  316;  Davis  v.  Schwartz,  155  U.  S.  631,  636,  15  Sup.  Ct. 
237»  39  L.  Ed.  289. 

Does  it  clearly  appear  that  the  decision  of  the  court  is  against  the 
weight  of  evidence  ?  The  testimony  of  the  witnesses  on  behalf  of  the 
appellant  was  to  the  effect  that  there  was  a  rough  sea  at  the  time  of  the 
accident,  and  that  the  injury  to  appellee  was  caused  by  a  wave  suddenly 
lifting  the  boat  and  bringing  appellee  in  contact  with  the  sling  load  of 
sugar.  With  this  conflict  in  the  evidence,  the  court  below  was  called 
upon  to  determine  the  probabilities  or  improbabilities,  the  reasonable- 
ness or  unreasonableness,  of  the  testimony  of  the  respective  witnesses ; 
the  opportunities  they  had  of  seeing  just  what  occurred,  and  knowing 
how  the  injury  really  happened;  their  character,  their  manner  and 
appearance  on  the  witness  stand;  the  consistency  or  inconsistency  of 
their  statements^ — ^and  from  all  the  facts  and  circumstances  developed 
by  their  testimony  to  decide  as  to  the  weight  of  the  evidence.  We  see 
no  occasion  to  question  the  veracity  of  any  of  the  witnesses  with  regard 
to  the  question  whether  the  waves  raised  the  boat  so  that  appellee  was 
struck  by  the  sling  load  of  sugar,  or  whether  he  was  struck  by  the  sling 
load  of  sugar  being  lowered  without  any  signal  being  given,  because 
this  is  one  of  the  things  that  may  have  appeared  differently  to  the  wit- 
nesses who  were  in  different  positions.  The  captain  of  the  Helene,  and 
some  of  the  otlier  witnesses  on  behalf  of  appellant,  were  quite  a  distance 
— from  50  to  150  feet — from  the  boat  where  appellee  was  injured,  and 
were  more  liable  to  be  misled  as  to  the  movement  of  the  boat,  and  of 
the  sling  load  of  sugar,  than  the  witnesses  who  were  in  the  boat  at  the 
time  the  injury  was  received.  The  uncontradicted  testimony  is  to  the 
effect  that  the  winchman  stopped  the  sling  load  of  sugar  when  it  was 
part  way  'down.  All  of  the  testimony  on  behalf  of  appellee  is  to 
the  effect  that  after  thus  stopping  it,  as  was  the  usual  custom,  he 
lowered  it  very  fast,  without  awaiting  the  signal  from  the  man  in  the 
boat,  and  without  giving  any  warning  whatever,  and  the  sling  load  of 
sugar  struck  appellee  in  the  chest,  and  knocked  him  senseless.  Capt 
Nicholson,  who  was  one  of  the  strongest  witnesses  on  behalf  of  appel- 
lant, testified  that  the  sea  was  rough  at  the  time  of  the  accident.  "The 
sea  lifted  the  boat  up  and  dashed  it  against  the  sling.  *  *  ♦  That 
the  sling  load  was  hanging,  and  the  winchman  did  not  drop  it  As  I 
saw  it,  the  boat  dashed  in,  and  I  saw  him  hit  by  the  sugar.  Q.  What 
do  you  mean  when  you  say  the  winchman  did  not  let  the  sugar  down? 
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A.  I  mean  I  did  not  see  it  come  down.  If  the  engine  is  running  you 
can  see  her  steam."  He  further  testified  that  the  winch  is  operated, 
raised,  and  lowered  by  steam  power,  and  would  not  fall  of  its  own 
weight.  "The  engine  must  be  working,  in  any  case,  to  lower  or  hoist 
it  up." 

All  other  things  being  equal,  the  courts  are  naturally  disposed  to  give 
more  weight  to  the  affirmative  than  to  the  negative  testimony ;  to  the 
witness  who  saw,  than  to  the  witness  who  did  not  see.  This  is  certainly 
the  natural  presiunption.  In  Stitt  v.  Huidekoper,  17  Wall.  384,  394,  21 
L.  Ed.  644,  the  lower  court  on  this  subject  charged  the  jury: 

•*That  It  is  a  rule  of  presumptions  that  ordinarily  a  witness  who  testifies  to 
an  affirmatiTe  is  to  be  preferred  to  one  who  testifies  to  a  n^ative,  because  he 
who  testifies  to  a  negative  may  have  forgotten." 

This  was  claimed  to  be  erroneous.    The  Supreme  Court  said:. 

"We  are  of  opinion  that  the  charge  was  a  sound  exposition  of  a  recognized 
rule  of  evidence  of  frequent  application,  and  that  the  reason  of  the  rule,  as 
stated  in  the  charge,  dispenses  with  the  need  of  further  comment  on  it  here." 

In  the  view  we  take  of  this  case,  it  is  unnecessary  to  review  the  testi- 
mony at  any  length,  as  to  whether  the  sea  was  rough  or  moderate  at 
the  time  of  the  injury.  The  testimony  of  all  the  witnesses  was  to  the 
effect  that  the  sea  was  rough  in  the  forenoon.  The  witnesses  on  behalf 
of  appellant  testified  that  it  continued  rough  all  day — "Very  much  the 
same  all  day" — ^while  the  testimony  of  the  members  of  the  crew  was 
that  the  sea  was  rough  in  the  forenoon,  but  moderated  in  the  afternoon. 
Hina  said :  "It  had  been  quite  rough  in  the  forenoon,  but  after  lunch 
it  was  all  right."  Kewiki  said :  "In  the  morning  it  was  windy  and 
rough,  but  in  the  afternoon  it  calmed  down."  Toka  said :  "The  coast 
there  is  not  always  rough.  On  that  day  it  was  rough  in  the  morn- 
ing, but  not  in  the  afternoon."  Kia,  the  boat  steerer,  said:  "The 
water  was  calm  enough  for  work.  It  was  quite  calm  in  the  afternoon. 
*  *  *  No  time  that  .afternoon  did  the  waves  interfere  with  the 
loading  of  the  sugar."    The  injury  occurred  in  the  afternoon. 

There  is  one  other  point  of  conflict  to  which  it  is  necessary  to  refer. 
Two  witnesses,  Westoby  and  Naka,  on  the  part  of  the  appellant,  testi- 
fied that  at  the  time  of  the  injury  appellee  was  standing  up  in  the  boat 
with  his  arms  extended.  This  would  doubtless  have  l^en  his  position 
if  he  was  ready  for  the  signal  to  be  given  to  lower  the  sugar.  He  testi- 
fied that :  "Just  before  the  accident  I  was  fixing  up  the  canvas  to  keep 
the  sugar  dry  from  the  waves.  As  I  stood  up  I  was  struck.  The  can- 
vas was  not  quite  out  then."  Kia  said  that,  when  he  was  struck,  "Pala- 
pala  was  on  the  starboard  side  of  the  boat  working  on  this  canvas." 
Hina  testified  that:  "At  the  time  of  the  accident  Palapala  was  still 
working  on  the  first  sling  load,  trying  to  cover  it  with  the  canvas.  He 
got  no  warning  that  the  sling  load  was  coming.  We  did  not  expect 
it  to  fall."  He  further  said :  "The  sugar  fell  on  him  at  the  edge  of  the 
boat,  and  when  it  was  hoisted  he  fell  into  the  boat.  He  lay  still ;  he 
could  not  move."  Bob  Toka  said :  "We  gave  no  signal  to  lower  the 
sugar,  because  we  had  to  get  the  canvas  that  was  under  the  first  sling 
load.  We  had  to  get  that  canvas  out  before  receiving  another  slingf 
load."    Kewiki's  testimony  is  to  the  same  effect.    He  also  said :    "When 
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the  sugar  was  hoisted  off  of  him,  he  fell  from  the  edge  into  the  bottonr 
of  the  boat" 

As  a  matter  of  fact,  the  carelessness  and  negligence  of  appellant  de- 
pends upon  the  question  whether  the  winchman  was  diKgent  and  care- 
ful, or  negligent  and  careless,  in  the  performance  of  his  duties ;  and,, 
so  far  as  this  question  is  involved,  it  is  immaterial  whether  the  sea  was 
rough  or  not,  or  whether  appellee  was  standing  upright  or  was  working 
on  the  canvas.  The  uncontradicted  testimony  shows  that  appellee  was 
in  a  place  of  danger.  Capt.  Nicholson,  testifying  as  to  the  position  of 
danger,  said :  "It  is  always  dangerous ;  in  the  calmest  kind  of  weather 
it  is  dangerous.  At  any  time  it  is  always  more  or  less  dangerous; 
sometimes  more,  but,  when  that  north  swell  is  on,  it  is  worse."  The 
up  and  down  movements  of  the  sugar  are  regulated  by  the  winch,  and 
controlled  by  pushing  backward  or  forward  the  lever.  Enos,  the 
winchman,  was  employed  and  selected  by  appellant  to  perform  this 
duty.  His  duty  has  been  heretofore  mentioned.  In  no  event  was  he 
to  lower  the  sling  load  of  sugar  at  all  until  he  received  a  signal  from 
the  boatswain  below,  and  when  this  signal  was  given  he  was  to  lower 
it  half  way,  which  would  be  within  the  reach  of  the  crew  below,  sa 
that  they  could,  with  their  hands,  guide  and  direct  it  to  the  desired 
point ;  then,  upon  receiving  another  signal,  to  lower  it  down  carefully. 
His  position  was  one  requiring  great  care  and  constant  watchfulness. 
If,  as  appellant  claims,  the  waves  were  coming  in  very  high,  he  must 
have  seen  them,  and  he  testifies  tliat  he  saw  them — "that  the  sea  was 
rough  at  the  time."  If  such  were  the  fact,  he  should  have  hoisted  the 
sugar  up,  and  kept  it  out  of  the  way  of  the  boat  if  the  waves  were  so 
strong  as  to  lift  it  up  in  the  manner  testified  to  by  him  and  others. 

As  was  said  by  the  court  in  Glascock  v.  C.  P.  R,  Co.,  73  Cal.  137,  141  ^ 
i4Pac.  518,  520: 

"If  be  looked,  be  saw,  and,  bavlng  age  and  faculties  to  understand  tbe  dan- 
gers, is  cbarged  witb  a  knowledge  of  tbem,  and  was  bound  to  act  upon  tbat 
knowledge  as  a  prudent  and  cautious  man  would  under  tbe  circumstances.  Hla 
failure  to  so  act  was  negligence." 

If  the  facts  were  as  testified  to  by  the  witnesses  for  appellee,  then  his 
negligence  would  be  greater  in  degree,  gross,  culpable,  and  willful  in 
its  character.  The  rule  is  well  settled  that  the  greater  the  hazard,  the 
greater  is  the  care  required.  The  responsibility  of  appellant  for  the 
negligence  of  the  winchman  is  well  settled.  In  re  California  Nav.  & 
Imp.  Co.  (D.  C.)  no  Fed.  670,  673,  and  authorities  there  cited;  The 
Anchoria  (D.  C.)  113  Fed.  982. 

In  Mather  v.  Rillston,  156  U.  S.  391,  399,  15  Sup.  Ct.  464,  39  L.  Ed. 
464,  the  court  said : 

**If  an  occupation  attended  witb  danger  can  be  prosecuted  by  proper  pre- 
cautions witbout  fatal  results,  sucb  precautions  must  t>e  taken  by  tbe  pro- 
moters of  tbe  pursuit  or  employers  of  laborers  tbereon.  Liability  for  injuries 
following  a  disregard  of  such  i)recautious  will  otherwise  be  Incurred,  and  this 
fact  should  not  be  lost  sight  of." 

After  an  examination  of  all  the  evidence,  we  are  of  opinion  that  the 
winchman  was  negligent  in  the  performance  of  his  duty,  and  that  such 
negligence  was  the  cause  of  the  injuries  received  by  appellee.     The 
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conclusion  reached  by  the  lower  court  was  not  against  the  weight  of  the 
evidence. 

3.  There  is  no  controversy  as  to  the  injuries  which  appellee  received. 
It  appears  from  his  testimony  that  he  was  in  a  good,  strong  physical 
condition  before  the  injury,  and  had  never  had  occasion  to  visit  a 
physician  professionally  except  to  be  vaccinated  and  to  have  a  tooth 
extracted;  that  he  suffered  mental  and  physical  pain  from  the  injury^ 
and  all  over  his  body  for  some  time  after  the  injury ;  that,  about  a  week 
after  the  pain  in  the  collar  bone  went  away,  he  had  a  pain  in  his  shoul- 
der. "Sometimes  when  walking  in  the  streets  and  shifting  my  hand — 
that  is,  back  and  forward — and  times  when  I  jerked  it,  was  the  time  the 
pain  started.  Sometimes  it  would  pain  all*  day  and  all  night  and  the 
next  day,  and  then  the  pain  will  leave  me.  When  I  walk  in  the  streets 
I  cannot  swing  my  hand.  I  have  to  hold  it  up  in  this  position  (indi- 
cating a  position  of  right  angles  to  his  body).  If  I  swing  it  in  the 
streets,  it  starts  to  pain  me."  There  was  some  difference  of  opinion 
by  the  physicians  as  to  the  extent  of  the  injuries  and  the  natural  conse- 
quences resulting  therefrom,  and  as  to  the  condition  of  appellee's  health 
at  the  time  of  the  trial,  and  more  particularly  as  to  whether  or  not  his 
condition  was  attributable  to  the  injuries  he  had  received  or  to  other 
causes.  The  medical  testimony  raised  the  question  whether  the  pains 
in  the  shoulder  joint  were  normal*;  whether  the  pains  and  fever  from 
which  appellee  was  suffering  were  tubercular  or  neuralgic  in  their 
character ;  and,  if  either,  whether  they  were  the  natural  result  of  the 
injuries,  or  were  produced  from  other  causes. 

Dr.  Humphries,  on  behalf  of  appellee,  testified  as  to  the  pains  which 
appellee  said  he  had  suffered,  and  said  it  might  be  the  beginning  of  a 
tubercular  joint;  that  he  would  not  say  that  it  was  not.  "Q.  What 
do  you  mean  by  saying  that  it  may  be  a  tubercular  joint?  A.  That 
tuberculosis  has  set  in,  in  the  articulation  itself.  Q.  Made  by  what 
conditions?  A.  The  traumatism  or  the  injury  is  the  cause.  Q.  Is 
there  any  other  condition  that  might  result  from  such  an  injury  as  this, 
which  might  interfere  with  the  earning  capacity  of  the  libelant?  A. 
Yes.  Q.  What?  A.  It  might  be  neuralgia  of  the  joint.  Q.  Please 
explain  ?  A.  Neuralgia  of  the  joint  is  a  disease  which  may  appear  as 
a  result  of  various  things,  but  generally  as  a  result  of  injury.  There 
are  no  physical  signs.  It  crops  out,  as  a  general  rule,  some  time  after 
the  injury.  It  is  not  a  constant  thing,  but  is  intermittent  in  character, 
does  not  increase  in  pressure,  is  not  cutaneous,  does  not  increase  upon 
drawing  the  two  surfaces  of  the  joints  together,  is  not  steady,  and  not 
strictly  in  one  place  or  region.  Q.  Could  a  condition  such  as  that  re- 
sult from  an  injury  as  has  been  described  in  the  testimony?  A.  Yes. 
Q.  Assuming  that  either  one  of  these  two  conditions  should  result, 
either  that  the  shoulder  joint  should  be  tubercular,  or  that  there  should 
develop  neuralgia  of  the  joint,  what  effect  would  that  have  upon  the 
ability  of  this  man  to  work?  A.  Of  course,  if  it  were  tubercular  it 
might  mean  his  losing  the  arm,  his  losing  the  shoulder  joint,  and  even 
the  loss  of  his  life.  One  cannot  say  where  it  would  finish.  It  is  sure 
that  the  effect  would  be  to  shorten  his  life.  If  it  were  neuralgia,  it 
might  pass  off  and  it  might  not.  If  an  amputation  had  to  result,  there 
might  be  a  resection  of  the  nerve  and  a  deformity — contraction  would 
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follow.'*  He  stated  that  he  was  not  prepared  to  say  that  it  was  tuber- 
culosis or  neuralgia,  **but,  in  my  opinion,  it  is  one  or  the  other."  He 
further  stated  that  appellee's  temperature  and  pulse  were  abnormal; 
that  his  temperature  was  loij^ — 2  degrees  of  fever — and  his  pulse 
over  100;  and  he  gave  it  as  his  opinion  that  these  symptoms  were 
consistent  with  incipient  tuberculosis. 

Dr.  Wood,  on  behalf  of  appellant,  upon  his  first  examination  stated 
that  his  examination  of  appellee  was  not  for  the  purpose  of  discovering 
the  presence  or  absence  of  incipient  tuberculosis  or  neuralgia  of  the 
shoulder  joint.  As  the  result  of  a  further  examination,  he  said  he 
should  "bar  out  neuralgia  of  the,  joint."  After  giving  his  pulse  and 
temperature  as  stJ^ted  by  Dr.  Humphries,  he  said:  "What  should  be 
inferred  from  that  pulse  and  that  temperature,  I  am  not  willing  to  say 
on  so  short  an  examination.  I  re-examined  the  joint,  and  I  am  satisfied 
he  has  not  neuralgia.  I  saw  no  signs  of  tuberculosis,  with  the  single 
exception  of  the  increased  pulse  and  temperature,  and  the  apparent  in- 
creased pain  in  moving  the  joint."  A  hypothetical  question  was  asked, 
based  upon  the  facts  as  to  the  weight  of  the  load  of  sugar  and  the 
fracture  of  the  clavicle:  "Q.  There  is  a  traumatism.  I  will  ask 
you  if  a  traumatism  of  that  kind  might  not  be  the  cause  of  tuberculosis 
or  neuralgia  of  the  joint?  A.  ♦  *  *  Would  say,  as  to  neuralgia,  it 
is  exceedingly  rare.  I  would  say  that  tuberculosis  might  be  the  direct 
result  of  one  of  the  results  of  that  fall,  but  there  must  be  the  germs  pres- 
ent to  produce  tuberculosis." 

This  testimony  is  material  in  so  far  as  it  relates  to  the  reasonableness 
of  the  amount  of  damages  awarded  by  the  court.  The  testimony  of 
the  physicians  indicated  that  it  was  somewhat  difficult  to  determine, 
upon  the  examinations  made,  the  real  cause  of  appellee's  then  condition. 
But  independent  of  the  differences  as  to  whether  the  pains  in  the 
shoulder  were  tubercular  or  neuralgic,  the  entire  testimony  in  regard 
thereto  clearly  indicates  that  those  pains  were  the  result  of  the  injury ; 
and  the  uncontradicted  testimony  is  that  on  account  of  such  pains  he 
did  not  have  the  use  of  his  arm  so  as  to  enable  him  to  perform  labor  as 
a  sailor,  that  his  injuries  are  permanent,  and  that  his  immediate  future 
earning  capacity  is  seriously  impaired.  The  doctors  differed  as  to  the 
length  of  time  before  he  would  be  able  to  perform  labor. 

4.  Is  the  amount  allowed  by  the  court  excessive  ?  It  is  the  duty  of 
this  court  to  consider  all  the  testimony  in  this  case  bearing  upon  the 
point  of  appellee's  injuries,  the  character  and  extent  thereof,  the  pains 
he  suffered,  and  also  to  consider  whether  or  not  his  injuries  were  merely 
temporary  or  permanent,  and  the  probabilities  as  to  his  future  sufferings 
from  the  injuries  he  had  received,  and  to  what  extent  his  earning  ca- 
pacity had  been  or  might  be  impaired.  The  amount  awarded  may  seem 
large.  As  is  usual,  appellant  has  cited  a  number  of  cases  wherein  it 
is  claimed  the  injuries  were  greater,  and  the  damages  allowed  were  less, 
than  in  the  present  case.  But  this,  while  proper,  does  not  furnish  the 
true  criterion  to  govern  the  question.  Some  latitude  must  be  allowed 
to  the  lower  courts  in  the  exercise  of  their  sound  discretion  and  best 
judgment,  especially  in  a  case  like  the  present,  where  all  of  the  wit- 
nesses were  examined  in  open  court.  There  is  not  any  ironclad  rule 
of  law  that  can  be  laid  down  in  all  cases.    Every  case  must  be  de- 
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termined  upon-  its  own  merits — ^upon  its  own  conditions  and  surround- 
ings.    In  the  light  of  all  the  testimony,  we  are  not  prepared  to  say  that 
the  amount  allowed  by  the  court  is  excessive. 
The  decree  of  the  district  court  is  affirmed,  with  costs. 


(127  Fed.  929.) 

HANLET  et  al.  v.  UNITED  STATES. 

(Clrcnlt  Ck)urt  of  Appeals,  Second  Circuit    January  2, 1904.) 

No.  38. 

1.  Use  of  Mails  to  Defraud— Consolidation  of  Indictments— Sentence. 

Rev.  St  S  5480  [U.  S.  Comp.  St  1901,  p.  3696],  prohibiting  the  use  of 
mails  to  defraud,  provides  that  an  indictment  for  its  violation  may  sever- 
ally charge  offenses  to  the  number  of  three  when  committed  within  the 
same  six  calendar  months,  but  the  court  thereupon  shall  give  a  single  sen- 
tence. Held,  that  where  three  indictments,  each  charging  a  single  offense 
under  section  5480,  were  consolidated  as  authorized  by  section  1024  [U. 
S.  Comp.  St  1001,  p.  720],  and  defendant  was  convicted  of  the  thi'ee  of- 
fenses committed  within  the  same  six  calendar  months,  the  court  was  en- 
titled to  sentence  the  defendant  in  its  discretion,  to  the  full  extent  of  the 
penalty  provided  for  each  offense. 

2.  Same— Mailing  Lettebs— Evidence. 

In  a  prosecution  for  using  the  mails  with  Intent  to  defraud.  In  violation 

of  Kev.  St  §  5480  [U.  S.  Comp.  St  1901,  p.  3696],  evidence  reviewed,  and 

held  sufficient  vo  establish  that  defendants  pbiced  or  caused  the  letters  set 

•  forth  in  the  indictment  to  be  placed  in  the  railway  post  office  alleged  in 

the  indictment 

On  Rehearing. 

For  former  opinions,  see  123  Fed.  849,  59  C.  C.  A.  lo3 :  126  Fed. 
944,  61  C.  C.  A.  668. 

This  cause  has  been  reargued.  The  original  opinion,  which  modified  the 
judgment  of  the  district  court  by  remitting  all  penalties  in  excess  of  the  sen- 
tence Imposed  under  the  first  indictment  was  filed  July  1,  1903  (C.  C.  A. ;  123 
Fed.  849*).  It  may  be  referred  to  for  a  statement  of  the  case.  Subsequently 
the  district  attorney  called  attention  to  In  re  De  Bara,  179  U.  S.  316,  21  Sup. 
Ct  110,  45  L.  Ed.  207,  which  had  been  overlooked  in  argument  and  after  exam- 
ining the  citation  a  reargument  was  ordered  as  to  the  application  of  said  de- 
cision to  the  case  at  bar.  In  the  original  opinion  we  said :  ^'Plaintiffs  in  error 
argue  that  a  fatal  defect  in  the  record  is  the  total  absence  of  any  proof  that 
the  defendants  placed  or  caused  to  be  placed  In  the  so-called  railway  post  office 
the  letters  set  forth  in  the  indictment  It  is  a  sufficient  answer  to  this  proposi- 
tion that  there  is  no  certificate  of  the  trial  Judge  that  the  bill  of  exceptions  sets 
forth  all  the  evidence,  or  that  it  contains  a  statement  of  all  the  proceedings 
upon  the  trial."  After  reargument  was  ordered  defendant  obtained  such  cer- 
tificate from  the  trial  Judge,  and  he  has  now  been  heard  upon  the  question 
whether  there  was  sufficient  proof  of  mailing  or  of  causing  to  be  mailed.  The 
reargument  has  been  confined  to  the  two  points  specified. 

Jael  M.  Marx,  for  plaintiffs  in  error. 
Chas.  H.  Brown,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  Referring  to 
the  section  of  the  Revised  Statutes  under  which  sentence  in  this  case 

^  1.  See  Post  Office,  vol.  40.  Cent  Dig.  §  90.  •  69  C.  a  A.  15.\ 
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was  imposed,  the  Supreme  Court  in  the  De  Bara  Case,  179  U.  S.  322, 
21  Sup.  Ct.  113,  45  L.  Ed.  207,  says:  "To  it  [the  trial  court]  is  con- 
fided the  power  to  adapt  the  punishment  to  the  degree  of  crime.  It 
may  sentence  the  full  penalty  upon  one  offense.  It  may,  though  it 
is  not  required  to,  do  more  upon  three  offenses,  and  in  a  single  sentence 
of  one  day,  or  of  eighteen  months,  or  three  times  eighteen  mcmths, 
it  may  express  its  views  of  the  criminality  of  the  defendant,"  etc.  In 
view  of  so  plain  a  statement,  it  is  idle  to  discuss  whether  or  not  some 
different  conclusion  might  be  a  fair  and  logical  deduction  from  the  lan- 
guage of  the  statute  as  construed  in  other  reported  cases.  The  de- 
cision in  the  De  Bara  Case  is  in  point  and  controlling,  and  must  be  fol- 
lowed here. 

On  the  other  matter  reargued  defendants  apparently  rely  on  the  re- 
cent decision  of  this  court  in  Harvey  v.  U.  S.  (C.  C.  A.,  filed  Nov. 
18,  1903)  126  Fed.  357.1  In  that  case,  however,  no  one  testified  that 
the  package  had  ever  been  in  the  mail.  The  person  to  whom  it  was 
addressed  testified  only  that  he  "received  it"  He  did  not  state  that  he 
received  it  from  the  mail,  or  from  the  postman  or  letter  carrier.  More- 
over, he  testified  that  he  received  it  two  days  before  the  date  stamped 
upon  the  letter  as  part  of  what  the  government  contended  was  a  post- 
mark. These  circumstances,  namely,  its  receipt  by  the  witness  appar- 
ently otherwise  than  through  the  mail,  and  the  difference  in  date  above 
stated,  would  seem  to  indicate  that  the  black  marks,  letters,  and  figures, 
some  of  them  illegible,  on  the  envelope,  which  looked  like  a  postmark, 
had  not  been  in  fact  stamped  on  it  by  post  office  employes.  Therefore 
we  commented  on  the  circumstance  that  "no  one  was  called  to  give  any 
explanation  of  the  meaning  of  these  various  marks ;  no  one  to  testify 
that  any  of  them  were  made  by  the  canceling  stamps  of  a  post  office." 
A  very  different  case  would  have  been  presented  had  the  fact  of  the 
letter  having  once  been  in  the  mail  been  established  by  the  testimony 
either  of  the  person  who  deposited  it  therein  or  of  the  one  who  received 
it  therefrom  bearing  the  ordinary  postmark,  with  which  every  one  is 
familiar,  legibly  impressed,  and  containing  no  letters  or  figures  indicat- 
ing abbreviations  which  required  explanation.  Such  abbreviations  as 
"Jan.  I,  03,"  or  "N.  Y.,"  or  "Penn.,"  would  surely  require  no  explana- 
tion. The  Harvey  decision  has  no  application  to  the  facts  in  the  cause 
at  bar. 

The  defendant  Hanley  and  his  confederates  were  indicted  under  Rev. 
St.  U.  S.  §  5480  [U.  S.  Comp.  St.  1901,  p.  3696],  for  wrongfully  placing 
letters  in  the  mail  in  order  to  carry  out  a  scheme  to  defraud  by  pre- 
tending to  deal  in  what  is  commonly  called  "green  goods,"  whereby  the 
intended  victim  is  deluded  into  a  belief  that  he  is  buying  counterfeit 
United  States  treasury  notes,  when  in  fact  there  is  delivered  to  him 
only  a  package  of  green  tinted  paper,  with  a  genuine  bill  on  the  top 
and  one  on  the  bottom  of  the  pile.  Such  scheme  is  usually  carried  out 
by  sending  out  through  the  mails  a  so-caHed  first  circular.  When  the 
intended  victim — ^known  in  the  business  as  a  "come-on" — ^has  responded 
to  this,  a  second  and  more  explicit  circular  is  sent  to  him  through  the 
mails,  giving  him  careful  instructions  as  to  how  he  shall  meet  his  cor- 
respondent. The  four  indictments  cover  the  mailing  of  four  of  these 
so-called  second  circulars.    Hanley  and  his  confederates  were  located 

1  61  C.  C.  A.  61. 
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in  the  city  of  Buffalo,  and  he  met  such  "come-ons"  as  presented  them- 
selves at  the  Assembly  Hotel  in  Tonawanda,  which  is  readily  accessible 
from  Buffalo  by  steam  railroad  and  by  trolley. 

The  principal  witness  for  the  government  was  William  A.  Clark, 
one  of  the  confederates,  who  called  himself  a  clerk  of  Hanley,  and 
turned  state's  evidence.  On  this  branch  of  the  case  he  testified  that  in 
the  course  of  his  employment  with  Hanley  he  addressed  envelopes, 
copied  letters— circular  letters — ^and  mailed  letters;  that  he  went  to 
the  Central  Depot  with  Mr.  Hanley,  and  mailed  some  letters  on  various 
occasions ;  that  what  are  called  the  first  letters  were  mailed  at  Bradford, 
Pa.,  and  that  what  are  known  as  the  second  class  of  letters  were  mailed 
at  BuflFalo — on  the  train  at  the  New  York  Central  Depot,  on  the  railway 
postal  train,  iif  a  railway  postal  car,  at  the  New  York  Central  Station,  on 
Exchange  street,  in  Buffalo,  N.  Y.;  that  witness  made  three  trips  to 
Bradford,  and  there  mailed,  with  the  assistance  of  messenger  boys, 
14,000  first  letters ;  that  Hanley  helped  in  the  preparation  of  the  first 
letters  for  mailing  at  different  times ;  helped  fold  and  close  them  in  the 
envelopes,  helped  seal  and  stamp  them,  and  paid  witness'  expenses  to 
Bradford;  they  were  stamped  in  Buffalo;  that  Brown  helped  seal 
the  "second  letters"  and  stamp  them;  that  Hanley  furnished  the 
stamps  for  them,  and  himself  put  the  stamps  on  some  of  them;  that 
witness  went  to  the  station  in  Buffalo  with  Hanley  at  different  times 
when  he  went  to  mail  "second  letters,"  and  had  seen  him  mail  them ; 
that  he  put  them  in  the  postal  car — handed  them  to  the  clerk  on  the  car ; 
that  he  also  saw  Brown  (the  other  defendant)  mail  "second  letters"  at 
the  New  York  Central  Depot;  that  in  the  case  of  the  second  letters 
sometimes  witness  went,  sometimes  Brown  went,  and  sometimes 
Hanley  went  down  to  the  railroad  trains  at  the  New  York  Central  vSta- 
tion  to  mail  them ;  that  witness  had  in  some  instances  accompanied  one 
or  other  of  them,  but,  of  course,  when  he  was  not  with  them  he  does  not 
know  what  they  did;  that  whenever  he  took  second  letters  down  he 
handed  them  to  wie  of  the  clerks  aboard  the  car  on  the  train  that  left 
about  11:30  at  night. 

The  "come-on"  named  in  indictment  No.  157  is  Ivah  D.  Williams,  of 
West  Farming^on,  Ohio;  the  one  named  in  indictment  158  is  Clarence 
N.  Cook,  of  Mungen,  Ohio;  the  one  named  in  indictment  No.  159  is 
James  Boiling,  of  Lowndesborough,  Ala. ;  and  the  one  narned  in  indict- 
ment No.  160  is  Hoel  H.  Gibbs,  of  Ute,  Iowa,  Further  testifying, 
the  witness  Clark  said  that  he  remembered  these  names  as  persons  to 
whc»n  first  and  second  letters  were  sent,  and  that  Williams  and  Cook 
were  from  Ohio,  Boiling  from  Alabama,  and  Gibbs  from  Iowa.  On 
direct  examination  he  testified : 

••I  remember  there  were  letters  mailed  to  them  from  Exchange  street  In  Buf- 
falo, on  a  railway  postal  ear.  I  cannot  rec^all  the  dates  of  mailing,  but  it  was 
between  the  time  when  I  went  into  the  employ  of  Hanley  and  the  time  when 
I  ceased  to  work  for  him ;  that  is,  between  the  summer  of  1000  and  the  spring 
of  190L" 

On  cross-examination  he  testified: 

•*I  heard  from  Hanley  that  a  reply  [to  first  letter]  had  been  received  from 
Ivah  D.  Williams.    •    •    •    I  did  actually  send  to  Mr.  Williams  the  second 
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letter,  and  It  was  stmllar  to  those  attached  to  the  Indictment  I  knew  a  letter 
was  prepared  for  Clarence  N.  Co<^,  which  I  prepared,  and  which  I  put  in  the 
envelope  and  addressed  to  him  in  Ohio.  I  may  have  mailed  it  myself.  I  pre- 
pared a  second  letter  one  time  addressed  to  Hoel  H.  Gibbs.  I  wrote  tliat  on  the 
typewriting  machine,  and  put  that  in  the  envelope,  and  addressed  it  to  him  at 
his  place  of  residence,  and  put  a  two  cent  stamp  on  it  I  don't  recollect 
whether  I  mailed  or  not" 

It  will:  be  perceived,  as  was  to  be  expected,  that  when  it  comes  to 
testifying  to  the  mailing  an  individual  letter  out  of  the  thousands  that 
passed  through  Clark's  hands  his  evidence  lacks  specificness,  and,  being 
an  accomplice,  his  evidence  needs  corroboration. 

William  S.  Ryan,  of  Batavia,  N.  Y.,  who  had  been  a  post  office  in- 
spector for  nine  years,  and  was  familiar  with  the  way  of  stamping  let- 
ters on  board  a  mail  train,  testified  that  letters  mailed  upon  a  train  at 
the  New  York  Central  Station  in  Buffalo  are  "postmarked  New  York 
and  Chicago,  R.  P.  O.,  M.  D.,  with  the  train  number  and  date.  It 
would  be  abbreviated,.  *N.  Y.  &  Chi.,  R.  P.  O.,  M.  D.,'  then  the  'tr*  and 
the  date."  Evidently  "R.  P.  O."  means  "Railway  Post  Office."  De- 
fendant's counsel  suggests  in  his  brief  that  "M.  D."  mears  "Middle 
Division,"  but  we  find  no  testimony  to  that  effect ;  the  suggestion  is  a 
plausible  one. 

Ivah  D.  Williams,  referred  to  in  the  first  indictment,  testified  that  he 
resided  at  West  Farmington,  Ohio;  that  in  the  fall  of  1900  he  received, 
through  the  mail,  a  letter  which  had  been  posted  at  Bradford,  Pa,  It 
contained  a  printed  circular.  Witness  telegraphed,  according  to  di- 
rections in  the  letter,  to  M.  B.  Scott  at  Carrier,  Pa.,  and  again  heard 
by  letter  in  regard  to  the  matter.  He  received  this  second  letter  during 
the  forepart  of  October,  1900.  It  was  postmarked.  He  was  unable 
to  produce  the  letter,  because  he  gave  it  to  the  man  he  met  subse- 
quently at  Tonawanda — ^the  defendant  Hanley.  He  testified  to  his 
best  recollection  of  what  was  on  the  postmark,  and  gave  it  as  "N.  Y. 
&  Chi.  M.  D." 

Clarence  N.  Cook,  who  was  referred  to  in  indictment  No.  158,  testis 
fied  that  he  lived  at  Mungen,  Ohio,  and  that  in  the  latter  part  of  Sep- 
tember, 1900,  he  received  a  circular  in  regard  to  green  goods  through 
the  mail,  and  identifies  the  form  testified  to  by  Clark ;  that  it  was  post- 
marked at  Bradford,  Pa. ;  that  he  telegraphed  to  M.  B.  Scott,  Carrier, 
Pa.,  and  in  response  received  a  second  letter,  similar  to  the  one  set 
out  in  indictment,  some  time  in  October.  Witness  had  destroyed  all 
the  papers  he  had  relating  to  the  matter,  but,  testifying  from  his  recol- 
lection as  to  the  second  letter,  he  said : 

"That  came  in  an  envelope.  I  thought  it  was  postmarked  on  the  railroad — 
mailed  on  a  mail  car,  the  way  I  understood  it  There  was  a  part  of  it  blotted 
out  The  marlc  on  it  was  *N.  Y.  &  ChL,'  and  the  balance  of  it,  except  'W.  D.,* 
was  blotted  out,  so  that  I  couldn't  make  it  out  plain." 

No  sentence  was  imposed  under  indictment  No.  159,  so  we  need  not 
consider  the  evidence  given  by  James  Boiling. 

Hoel  H.  Gibbs,  who  is  referred  to  in  indictment  No.  160,  testified 
that  he  lived  at  Ute,  Iowa;  that  he  received  the  first  circular,  post- 
marked Bradford,  Pa.;  that  he  telegraphed  to  Carrier,  Pa.,  and  in 
response  received  through  the  mail  a  second  circular,  similar  to  the 
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Others  already  in  evidence,  which  he  burned.    Testifying  from  mem- 
ory to  the  marks  on  it,  he  said : 

"It  was  postmarked — I  wouldn't  say  for  certain,  but  I  think — *ChL'  I  be- 
lieve it  is  'M.  D.'    I  wouldn't  swear  as  to  that  part  of  it    That  is  my  recollec- 

tiOD." 

Upon  all  this  evidence  it  is  of  course  possible  that  Brown  or  Hanley 
carried  the  second  letter  for  Gibbs  to  Chicago  and  mailed  it  there; 
but  it  seems  to  us  that  an  intelligent  mind  might  fairly  be  satisfied 
beyond  any  reasonable  doubt  that  the  three  "second'  letters"  were  all 
mailed  as  charged  in  the  indictment — "in  a  post  office  of  the  United 
States  at  Buffalo,  to  wit,  in  a  railroad  car,  at  the  New  York  Central 
&  Hudson  River  Railroad  Station,  on  Exchange  street,  in  Buffalo 
aforesaid,  which  railroad  car  was  then  and  there  being  used  as  and  was 
a  railway  post  office  of  the  United  States." 

In  view  of  the  De  Bara  Case, -we  reconsider  our  former  decision, 
and  concur  to  affirm  the  judgment  of  the  District  Court 


(127  Fed.  933.) 

CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  v.  DAVIS. 

iCircolt  Court  of  Appeals,  Sixth  Circuit    February  2,  1904.) 

No.  1,23a 

L  Railboad— Accident  on  Tback— Damages— Gross   Contbibutobt   Negli- 
gence. 

Under  Shannon's  Code  Tenn.  §  1574,  providing  that  every  railroad  com- 
pany shall  keep  some  one  on  the  locomotive  always  on  the  lookout  ahead, 
and,  when  any  person  appears  upon  the  road,  the  alarm  whistle  shall  be 
sounded,  and  every  possible  means  employed  to  prevent  an  accident,  and 
section  1575,  providing  that  a  railroad  company  which  fails  to  observe 
these  precautions  shall  be  responsible  for  all  damages  resulting  from  a 
collision,  contributory  negligence  goes  only  In  mitigation  of  damages ;  and 
though,  if  the  person  killed  on  the  track  was  grossly  negligent,  the  jury 
may  mitigate  the  damages  to  nominal  damages  only,  they  need  not  do  so. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

Edward  Colston,  Charles  R.  Head,  and  George  Hoadly,  Jr.,  for 
plaintiff  in  error. 

Pickle  &  Turner  and  Locke  &  Rhea,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  brought  by  the  widow 
of  Henderson  Davis  to  recover  damages  for  his  negligent  killing  by 
the  railway  company.  He  was  struck  and  killed  between  8  and  9 
o'clxKk  on  the  night  of  April  30,  1901,  by  the  fast  mail  train  bound 
south,  in  a  cut  a  short  distance  south  of  the  station  of  Glen  Alice, 
near  which  he  lived.  It  is  conceded  that  the  deceased  was  struck  when 
on  the  track,  either  walking,  sitting,  or  lying;  and  the  negligence 
charged  was  the  failure  of  the  company  to  observe  the  precautions  re- 

^  1.  See  Railroads,  vol.  41,  Cent.  Dig.  §§  1315,  13ia 
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quired  by  the  Tennessee  statute  (Shannon's  Code,  §  1574),  which  pro- 
vides that  "every  railroad  company  shall  keep  the  eng^ineer,  fireman  or 
some  other  person  upon  the  locomotive,  always  on  the  lookout  ahead, 
and  when  any  person,  animal,  or  other  obstruction  appears  upon  the 
road,  the  alarm  whistle  shall  be  sounded,  the  brakes  put  down,  and 
every  possible  means  employed  to  stop  the  train  and  prevent  an  ac- 
cident." No  motion  was  made  to  direct  a  verdict  for  the  defendant, 
and  the  case  went  to  the  jury.  A  verdict  and  judgment  for  $1,500 
being  rendered,  yrhich  the  court,  on  a  motion  for  a  new  trial,  declined 
to  disturb,  the  controversy  has  been  brought  here  for  review. 

It  seems  to  be  conceded  that,  in  view  of  the  provision^  of  the  Ten- 
nessee statute,  the  jury  was  justified  in  returning  a  verdict  in  favor 
of  the  plaintiff.  But  it  is  strongly  urged  that,  upon  the  facts  shown, 
only  nominal  damages  were  recoverable,  and  the  errors  assigned  are 
predicated  upon  the  refusal  of  the  court  to  give  certain  charges  stating 
this  fact  in  different  forms. 

The  deceased  lived  about  a  mile  south  of  Glen  Alice,  and  half  a  mile 
from  the  railroad  track.  Some  persons  were  in  the  habit,  in  going 
from  the  station  to  his  house,  of  walking  down  the  track  through  the 
cut,  and  then  turning  off  to  the  house.  On  the  day  he  was  killed,  the 
deceased  went  to  Rockwood,  a  town  six  miles  north  of  Glen  Alice. 
He  was  a  man  who  occasionally  used  liquor  to  excess,  and  at  Rock- 
wood  he  became  intoxicated.  One  witness,  who  saw  him  at  Rock- 
wood,  said  he  was  drunk  "right  smart";  went  to  sleep  on  a  plow. 
Another,  that  he  was  drunk;  "could  just  walk."  He  left  Rockwood 
about  8  o'clock,  on  the  local  passenger  train,  in  company  with  his 
friend.  Dr.  Murray.  The  train  reached  Glen  Alice  about  15  minutes 
later.  Murray  testified  that  the  deceased  had  been  drinking  a  little — 
not  a  great  deal ;  he  was  talkative,  but  could  walk  all  right,  and  did 
not  stagger.  The  doctor  walked  with  Davis  until  .opposite  his  office ; 
then  asked  Davis  to  go  home  with  him  and  stay  all  night  Davis  de- 
clined, saying  that  he  promised  his  wife  to  come  home,  and  proceeded 
down  the  track  in  the  direction  of  the  cut.  Not  a  great  while  after 
the  local  train  south  left  Glen  Alice  (one  witness  said  from  20  to  25 
minutes),  the  fast  mail  bound  south  passed,  running,  the  engineer 
stated,  55  miles  an  hour.  It  blew  one  long  whistle  for  Glen  Alice, 
but  gave  no  other  signal*,  and  did  not  stop.  It  was  then  about  4  hours 
late.  The  next  morning  the  remains  of  the  deceased  were  found 
scattered  for  a  distance  of  2  miles  along  the  track.  He  had  been  struck 
by  the  fast  mail  in  the  cut.  His  watch  was  stopped  at  15  minutes  of 
9.  Both  the  engineer  and  fireman  testified  they  did  not  see  the  de- 
ceased, but  the  condition  of  the  engine,  when  examined  at  Chattanooga, 
showed  the  part  it  had  played  in  the  accident 

The  night  was  clear,  and  the  engine  carried  an  electric  headlight, 
which,  the  engineer  testified,  "took  in  the  track"  for  about  200  yards 
ahead.  The  engineer  admitted  that,  if  the  deceased  had  been  standing 
or  walking  on  the  track,  he  probably  could  have  seen  him. 

On  behalf  of  the  plaintiff,  there  was  testimony  tending  to  show 
that  the  deceased  was  only  slightly  intoxicated ;  that  he  was  able  to 
walk  without  staggering,  and  was  in  a  condition  to  take  care  of  him- 
self;   and  that  he  was  walking  along  the  track,  going  south,  towards 
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his  home,  when  struck.  One  witness  testified  that  he  was  passing  in 
a  buggy,  going  south  on  the  country  road,  near  the  track  that  night, 
when  two  trains  passed,  going  south.  Just  before  the  second  one 
passed,  he  saw  a  man  walking  south  on  the  track  towards  the  cut. 
He  took  this  man  to  be  the  deceased,  whom  he  had  seen  that  day  in 
Rockwood.  There  was  also  testimony  tending  to  show  that  the  de- 
ceased was  struck  at  a  point  in  the  cut  where  he  could  have  been  seen 
by  the  engineer  if  a  proper  lookout  had  been  kept. 

On  the  other  hand,  on  behalf  of  the  defendant  there  was  testimony 
tending  to  show  that  Davis  was  drunk  that  day,  and  that  he  was  struck 
at  a  place  in  the  cut  where  there  was  a  curve,  and  where  he  could  not 
have  been  seen  by  the  engineer  if  he  was  sitting  or  lying  down. 

The  contention  of  the  plaintiff  was  that  Davis  was  walking  along  the 
track  where  he  could  have  been  seen  if  a  proper  lookout  had  been 
kept,  and  was  struck  and  killed  by  the  train,  which  was  hours  be- 
hind time,  and  which  he  had  no  reason  to  look  out  for,  because  of  the 
failure  of  the  engineer  and  fireman  to  observe  the  statutory  precau- 
tions. The  railway  company  insisted,  in  answer  to  this,  that  Davis 
was  killed  because  of  his  own  gross  negligence;  that  he  was  drunk, 
and  in  all  probability  was  sitting  or  lying  on  or  near  the  track  at  a 
place  where  the  engineer,  although  he  kept  a  sharp  and  proper  lookout, 
could  not  and  did  not  see  him. 

Such  being  the  conflicting  testimony  and  claims,  the  court  submitted 
the  case  to  the  jury,  calling  attention  to  the  statutory  provision ;  in- 
structing the  jury  that,  under  the  Tennessee  law,  contributory  negli- 
gence on  the  part  of  the  deceased  would  not  defeat  a  recovery  if  they 
found  the  statutory  provisions  had  been  violated ;  but  advising  them 
that,  in  case  -of  gross  negligence,  they  could  mitigate  the  damages, 
even  to  a  point  of  giving  only  nominal  damages,  which  he  defined. 
He  declined,  however,  to  direct  the  jury,  upon  the  facts,  to  bring  in 
a  verdict  for  only  nominal  damages.  In  this  the  court  did  not  err. 
In  the  case  of  Felton  v.  Newport,  105  Fed.  332,  44  C.  C.  A.  530,  we 
had  occasion  to  consider  a  case  similar  in  essentials  to  this.  In  that 
case  a  man  was  run  down  at  night.  Neither  the  engineer  nor  the  fire- 
man saw  him.  He  had  left  a  station,  walking  upon  the  track.  There 
was  testimony  that  he  was  intoxicated.  His  remains  were  found  the 
next  morning  scattered  along  the  track.  The  court  was  requested  to 
instruct  the  jury  that  if  the  deceased  got  drunk,  and  went  upon  the 
track  and  lay  down  there,  even  if  the  precautions  of  whistling  and  put- 
ting down  the  brakes  were  not  observed,  only  nominal  damages  could 
be  given.    We  said  (105  Fed.  334,  44  C.  C.  A.  533) : 

**Thl8  Instruction  would  have  been  erroneous.  The  result  would  not  follow. 
Suppose  the  Jury  should  have  believed  that  Newport  was  seen  upon  the  track, 
and,  notwithstanding  this,  no  precautions,  or  grossly  inadequate  precautions, 
were  taken  to  avoid  injuring  him ;  it  could  not  be  that  the  damages  must  be 
nominal.  Besides,  we  do  not  understand  the  rule  in  Tennessee,  under  this 
statute,  to  be  that  the  damages  in  such  case  must  be  either  fully  compensatory 
or  merely  nominal.  After  defining  the  duty  of  the  railroad  company,  and  im- 
posing an  absolute  liability  in  case  of  its  nonobservance,  the  statute  goes  on 
to  declare  that  the  contributory  negligence  of  the  plaintiff  may  be  considered 
in  estimating  the  damages.  This  gives  the  Jury  a  wide  range  of  discrimina- 
tion, and  they  are  left  to  fix  the  damages  according  to  their  estimate  of  the 
relative  negligence  of  the  parties,  where  both  are  negligent" 
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Two  of  the  charges  requested  of  the  court  below  were  substantially 
similar  to  that  considered  by  us  in  the  Newport  Case.  Thus  the  court 
was  requested  to  instruct  the  jury  that  only  nominal  damages  should 
be  given  if  they  should  find  either,  first,  "that  the  deceased  went  upon 
the  track  without  stopping,  looking,  or  listening,  and  looking  and  listen- 
ing as  long  as  he  remained  upon  the  track";  or,  second,  that  "the 
deceased  was  drunk,  and  went  upon  the  track,  and  sat  down  on  or 
near  enough  to  the  same  to  be  in  danger  from  a  passing  train,  and  fell 
asleep,  or  was  in  a  drunken  stupor,  and  was  thus  struck  by  a  pass- 
ing train  and  killed."  Each  of  these  hypotheses  considers  solely  the 
negligence  of  the  person  killed.  Suppose  he  was  negligent — grossly 
negligent;  this  does  not  relieve  the  company  from  the  obligations  of 
the  statute.  The  engineer  or  fireman  must  still  always  keep  "upon  the 
lookout  ahead;  and  when  any  person  *  ♦  *  appears  upon  the 
road,  the  alarm  whistle  shall  be  sounded,  the  brakes  put  down,  and 
every  possible  means  employed  to  stop  the  train  and  prevent  an  ac- 
cident." Code,  §  1574-  The  railroad  company  that  fails  to  observe 
these  precautions  shall  be  responsible  for  all  damages  to  persons  that 
may  occur.  Code,  §  1575.  And  the  proof  that  it  has  observed  these 
precautions  shall  be  upon  the  company.  Code,  §  1576.  It  is  con- 
ceded that  no  precautions  were  taken  in  this  case.  The  company  says 
the  engineer  could  not  and  did  not  see  the  deceased.  But  the  jury 
may  have  believed  otherwise.  There  was  conflicting  testimony,  both 
as  to  where  the  deceased  was  struck,  and  whether  at  that  point  he 
could  have  been  seen  by  the  engineer  from  the  direction  of  Glen  Alice. 
Although  the  deceased  was  guilty  of  gross  negligence,  we  understand 
that,  under  the  construction  of  these  statutory  provisions  by  the  high- 
est court  of  Tennessee,  the  jury  is  not  limited  to  nominal  damages,  but, 
in  their  discretion,  may  mitigate  the  damages  to  a  point  not  nominal, 
but  still  substantial.  The  relative  negligence  of  the  parties,  as  affect- 
ing the  amount  of  the  verdict,  is  a  matter  peculiarly  for  the  jury. 

In  Railroad  v.  White,  5  Lea,  540,  a  verdict  for  $1,000  was  sustained, 
although  the  court  states  (page  545)  that  it  appeared  to  its  satisfaction 
that  the  injured  person  was  intoxicated,  and  lay  down  and  fell  asleep 
in  the  position  he  was  found.  In  Railway  Co.  v.  Foster,  88  Tenn.  671, 
13  S.  W.  694,  14  S.  W.  428,  where  a  colored  man,  about  70  years  old, 
while  walking  upon  the  track,  and  guilty  of  the  grossest  negligence, 
had  been  struck  and  killed,  a  judgment  for  $300  was  sustained.  In 
the  opinion  the  cases  are  reviewed.     The  court  points  out  (page  677, 

88  Tenn.,  and  page  695,  13  S.  W.)  that  "at  the  common  law  contribu- 
tory neglip^ence  may  bar  the  action,  but  under  the  statute  it  is  to  be 
considered  only  in  mitigation  of  damages."     In  Patton  v.  Railway  Co., 

89  Tenn.  370,  15  S.  W.  919,  12  L.  R.  A.  184,  the  deceased  was  struck 
by  a  detached  portion  of  a  freight  train  while  he  was  walking  on  the 
track.  The  court  held  that  his  negligence  in  not  looking  and  listen- 
ing would  not  bar  the  action.  The  statute  allows  damages  upon  the 
failure  to  observe  the  precautions  prescribed,  regardless  of  the  negli- 
gence of  the  party  injured ;  such  negligence  going  only  in  mitigation 
of  damages.  Page  379,  89  Tenn.,  15  S.  W.  919,  12  L.  R.  A.  184. 
In  many  other  cases  the  Supreme  Court  of  Tennessee  has  sustained 
verdicts  for  substantial   damages,  although  the  injured  person  was 
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grossly  negligent.  Hill  v.  Railroad,  9  Heisk.  824 ;  Railroad  v.  Walker, 
II  Heisk.  383;  Railroad  v.  Wilson,  90  Tenn.  272,  16  S.  W.  613,  13 
L.  R.  A.  364,  25  Am.  St.  Rep.  693 ;  Railroad  v.  Fain,  12  Lea,  35. 

But  it  is  pressed  upon  our  attention  that  in  the  case  of  Railway  Co. 
V.  Hickey  the  Supreme  Court  of  Tennessee,  in  an  opinion  by  Judge 
Wilkes,  laid  down  the  rule  that,  where  the  injured  person  was  guilty 
of  gross  negligence,  only  nominal  damages  could  be  recovered.  The 
opinion  referred  to  was  a  memorandum  one,  not  for  publication.  The 
case  was  reversed  upon  the  ground  that  the  court  below,  although  re- 
quested, failed  to  instruct  the  jury  as  to  what  nominal  damages  are. 
The  case  being  one  of  gross  negligence  on  the  part  of  the  deceased, 
in  which  the  recovery  might  properly  have  been  limited  to  nominal 
damages,  the  court  held  this  was  error.  It  is  true,  the  opinion  states 
that  the  case  was  properly  one  for  nominal  damages  only.  But  this 
expression  was  obiter  dictum.  We  do  not  feel  warranted  in  departing 
from  the  rule  laid  down  in  a  long  line  of  reported  cases  because  of 
an  unpublished  remark  not  demanded  by  the  decision  made. 

The  judgment  is  affirmed. 


(127  Fed.  937.) 

ALASKA  S.  S.  CO.  v.  COLLINS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  1,  1904.) 

No.  982. 

1.  Shipping— Injttbies  to  Whabvest— Evidence— Question  fob  Jubt. 

In  an  action  for  Injuries  to  plaintiff's  wharf,  which  was  struck  by  de- 
fendant's vessel,  the  question  whether  the  wharf  fell  by  reason  of  the 
negligence  of  the  operatives  of  the  vessel  was  for  the  jury. 

2.  Same— Damages— ExcESSivBNESs. 

Where,  In  an  action  for  injuries  to  a  wharf,  the  uncontradicted  testi- 
mony was  that  it  would  take  from  15  to  30  days  to  make  necessary  repairs, 
and  that  plaintiff  would  suffer  a  loss  within  such  time  of  $500,  and  several 
witnesses  testified  that  it  would  cost  between  $1,350  and  $1,800  to  repair 
the  same,  and  the  only  evidence  for  defendant  was  a  witness  who  testified 
that  he  offered  to  make  the  repairs  for  $900,  a  judgment  in  favor  of  plain- 
tiff for  $2,064  was  not  excessive. 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska.   ' 

This  is  an  action  to  recover  damages  for  an  alleged  injury  to  a  wharf  owned 
by  the  defendant  in  error,  caused  by  the  negligence  of  the  steamer  Dirigo, 
owned  by  the  plaintiff  in  error,  and  for  the  deprivation  of  profits  that  would 
have  accrued  to  the  plaintiff  from  the  use  of  the  wharf.  The  case  was  tried 
before  a  jury,  and  resulted  in  a  general  verdict  in  favor  of  the  defendant  In 
error  in  the  sum  of  $2,689,  which  amount  was  reduced  by  the  court,  on  motion 
for  a  new  trial,  to  $2,004.  In  the  assignments  of  error,  it  is  alleged  that  the 
court  erred  in  the  following  particulars :  "(1)  In  refusing  to  instruct  the  jury 
to  render  a  verdict  for  the  defendant — there  being  no  evidence  of  any  willful- 
ness, carelessness,  or  negligence  on  the  part  of  the  defendant  in  the  conduct 
of  the  said  steamer  Dirigo — which  request  was  made  by  the  defendant,  refused 
by  the  court,  and  duly  excepted  to  by  defendant.  (2)  In  refusing  to  charge  the 
juiy  that  they  could  not  return  a  verdict  in  favor  of  the  plaintiff  for  more  than 
$900.  and  the  value  of  the  rents  and  profits  lost  while  said  wharf  was  being 
repaired — in  that  the  only  evidence,  and  the  uncontradicted  evidence,  was  that 
to  repair  said  wharf,  using  the  material  then  on  hand  which  could  have  been 
saved  and  used,  was  $900,  and  the  time  required  to  so  repair  the  premises  was 
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thirty  days — which  request  was  duly  made  by  defendant,  refused  by  the  court, 
and  excepted  to  by  defendant  ♦  ♦  ♦  (4)  In  rendering  judgment  against  the 
defendant  in  the  case — in  that  Judgment  should  have  been  for  the  defendant, 
and  should,  at  least,  have  been  in  no  greater  sum  than  $1,400  and  coats — 
which  action  of  the  court  was  duly  excepted  to  by  defendant" 

Ira  Bronson  and  R.  W.  Jennings,  for  plaintiflf  in  error. 

W.  E.  Crews  and  Lorenzo  S.  B.  Sawyer,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge  (after  stating  the  facts  as  above),  i.  A 
brief  reference  to  some  of  the  testimony  is,  of  itself,  sufficient  to  show 
that  the  court  did  not  err  in  refusing  to  instruct  the  jury  to  find  a  ver- 
dict for  the  defendant  in  the  court  below  (plaintiff  in  error  here). 

The  witness  J.  G.  Grant  testified  that  he  knew  the  steamer  Dirigo, 
and  saw  her  come  into  the  wharf  on  the  night  of  the  injury,  between 
II  and  12  at  night,  and  was  upon  the  wharf  at  that  time.  "She  came 
in  about  quartering  on  the  dock,  and  when  she  got  close — I  was'  stand- 
ing there — I  heard  the  captain  say :  'Get  out  of  the  way.  She  is  going 
to  strike/  Of  course,  about  that  time  I  saw  she  was  going  to  strike, 
and  I  run  towards  the  shore,  and,  before  I  got  to  where  it  broke  down, 
the  wharf  opened  right  up,  two  feet  at  least,  and  took  about  anywheres 
from  i8o  to  200  feet  out  of  the  wharf;  struck  about  180  feet  from  the 
comer — the  face  of  the  dock  on  that  approach — ^and  she  went  about 
two-thirds  through  the  wharf,  and  then  she  backed  off.  *  *  *  Q. 
When  did  the  wharf  fall,  if  at  all  ?  *  *  *  A.  In  about  four  or  five 
hours — as  soon  as  the  tide  went  out.  Q.  Explain  to  the  jury  how  the 
boat  came  in?  A.  She  came  with  the  bow  on,  about  quartering.  Q 
About  what  rate  of  speed  was  the  boat  going?  A.  It  was  making  fair 
headway.     Tm  no  judge  of  that." 

In  the  cross-examination  of  this  witness,  the  following  questions  and 
answers  appear : 

"Q.  About  how  far  did  the  Dirigo  itself  go  tliroagh  the  dock?  A.  About  two- 
thirds  of  the  way.  Q.  Well,  how  far  is  that?  A.  About  twenty  feet  Q.  Do 
you  mean  to  say  that  the  Dirigo  went  through  that  dock  twenty  feet,  and  then 
backed  out?    A.  I  do." 

J.  Ammundsen  testified  that  he  was  on  the  dock  at  the  time  the  Col- 
lins Wharf  was  broken  down  by  the  steamer  Dirigo ;  that  he  saw  the 
boat  coming  in,  and  thought  at  first  she  was  coming  out  on  the  outside 
end,  but  after  she  came  near  she  turned  towards  the  approach,  **and  she 
came  in  at  quite  a  speed.  The  engine  was  reversed,  but  it  was  too  late, 
as  I  could  see  she  couldn't  possibly  stop  in  time  to  do  much  good,  and 
she  came  right  quartering,  ♦  ♦  *  and  went  about  two-thirds  into 
the  wharf,  and  there  she  stood;  and  then  they  backed  her  out  again, 
and  then  afterwards  they  took  her  alongside  of  the  wharf  again.  Q. 
What  became  of  the  wharf — the  portion  that  was  struck  by  the  Dirigo  ? 
A.  It  went  down  in  the  night.  Q.  What  was  the  state  of  the  tide  at 
that  time?    A.  It  was  toward  high  tide." 

Fred  Ammundsen  testified  that  he  was  engaged  as  night  wharfinger 
on  the  wharf  of  Collins  at  the  time  of  the  accident.  "The  steamer 
Dirigo  hove  in  sight,  and  was  going  to  make  a  landing  at  the  side. 
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evidently,  but  turned  too  quick,  and  ran  into  the  dock.  ♦  ♦  ♦  She 
went  about  two-thirds  through  the  dock,  and  smashed  the  timbers — 
timbers  were  sticking  up  all  along^-^nd  then  she  backed  out  again/' 

The  witness  Smittson  testified :  That  he  was  an  engineer,  and  was 
present  at  the  wharf  at  the  time,  and  saw  the  collision.  That  the  boat 
struck  the  dock,  and  went  about  three-quarters  of  the  way  in  through 
the  dock.  "Q.  What  effect  did  it  have  on  the  timbers  of  the  dock, 
the  piling,  and  so  forth  ?  A.  Well,  it  give  it  a  good,  clean  knock-out. 
What  I  seen,  it  broke  the  big  twelve  by  twelve,  and  broke  four  or  five 
or  a  half  a  dozen  three  by  twelves,  or  something  like  that."  That 
about  200  feet  of  that  portion  of  the  dock  was  down  the  next  morning 
when  he  was  there. 

There  was  evidence  on  behalf  of  the  steamship  company  to  the  con- 
trary. The  captain,  among  other  things,  said,  in  speaking  of  the  speed 
of  the  steamship : 

"She  was  going  so  slow  It  would  be  pretty  hard  to  any  more  than  guess  at 
it  A  ship  coming  into  the  dock  that  way  must  necessarily  come  in  very  slow — 
perhaps  a  half  or  three-quarters  of  a  mile  per  hour."  That  he  slowed  down 
about  one  six  or  seven,  by  the  ship's  time,  and  made  the  landing  about  eight  or 
nine  minutes  later,  which  was  a  minute  or  two  longer  than  the  ordinary  time 
consumed,  and  that  he  "didn't  hit  the  dock  any  harder  than  usual.'' 

We  are  not  called  upon  to  determine  the  weight  of  the  evidence. 
That  was  the  duty  of  the  jury.  Our  province  ends  with  determining 
whether  or  not  there  was  sufficient  evidence  on  the  question  of  negli- 
gence to  authorize  the  court  to  submit  it  to  the  jury.  And  this  ques- 
tion, in  the  light  of  the  evidence,  must  be  answered  in  the  affirmative. 

In  this  connection  it  is  proper  to  state  that  the  contention  is  made  by 
the  steamship  company  that,  inasmuch  as  the  portion  of  the  dock  which 
fell  was  nearly  200  feet  behind  the  part  of  the  wharf  where  the  steamer 
struck,  its  falling  down  constituted  no  evidence  of  neglect  or  care- 
lessness on  the  part  of  the  steamer.     In  its  brief,  counsel  say : 

"In  fact,  the  steamer  rubbed  against  the  dock  hard  enough  to  jar  this 
rickety  lot  of  old  piles  (which  had  been  erected  on  a  reef  of  rocks  at  the  same 
time  with  several  other  docks,  and  which  had  faUen  down  from  natural  decay) 
loose  from  the  main  dock,  which  had  been  repaired,  so  that,  when  the  support 
of  the  main  wharf  was  loosened,  the  whole  two  hundred  feet  collapsed." 

Testimony  was  offered  by  it  tending  to  show  that  the  life  of  a  pile 
at  Wrangel  Harbor  is  ordinarily  from  three  to  four  years,  and  that 
the  piles  which  fell  had  been  in  use  about  four  years,  and  were  eaten 
up  by  teredos. 

On  the  other  hand,  the  plaintiff,  Collins,  testified  that  he  left  Wrangel 
about  the  loth  day  of  January,  1902,  which  was  about  15  days  prior 
to  the  injury,  and  went  to  Seattle ;  that  when  he  left  for  Seattle,  on 
the  loth,  the  wharf  was  in  "first-class  condition,  with  the  exception  of 
one  bent.  Q.  How  long  since  you  had  repaired  it?  A.  I  repaired  it 
thoroughly  in  August  or  September.  Q.  You  stated  it  was  in  first- 
class  condition?  A.  Yes,  sir.  Q.  Now,  what  condition  did  you  find 
it  in  when  you  returned  from  Seattle?  A.  I  found  it  was  knocked 
down — ^about  250  feet  knocked  all  to  pieces."  The  other  witnesses 
introduced  in  his  behalf  testified  that  at  the  time  of  the  injury  the  wharf 
was  in  good,  or  fairly  good,  condition,  and  in  good  working  order. 
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The  conflict  raised  by  the  testimony  was  a  matter  which  the  court 
properly  submitted  to  the  jury.  The  general  rule  is  well  settled  that 
the  plaintiff  is  entitled  to  have  the  question  submitted  to  the  jury,  un- 
less no  recovery  could  be  had  upon  any  view  which  could  be  properly 
taken  of  the  facts  which  the  evidence  tended  to  establish.  Kane  v. 
Northern  Central  Ry.  Co.,  128  U.  S.  91,  9  Sup.  Ct  16,  32  L.  Ed.  339; 
Dunlap  V.  Northeastern  R.  Co.,  130  U.  S.  649,  652,  9  Sup.  Ct.  647,  32 
L.  Ed.  1058;  L.  &  N.  R.  Co.  V.  Woodson,  134  U.  S.  614,  621,  10  Sup. 
Ct.  628,  33  L.  Ed.  1032;  Washington  Railroad  Co.  v.  McDade,  135 
U.  S.  554,  57i»  10  Sup.  Ct  1044,  34  L.  Ed.  235. 

The  second  and  fourth  assignments  of  error  are  without  merit  The 
testimony  was  uncontradicted  to  the  effect  that  it  would  take  anywhere 
from  15  to  30  days  to  make  the  necessary  repairs  to  the  wharf,  and  that 
plaintiff  would  suffer  a  loss  within  that  time  of  $500.  There  was  some 
difference  in  the  opinion  of  the  witnesses  as  to  what  the  needed  repairs 
would  cost,  to  put  the  wharf  in  as  good  condition  as  it  was  before  the 
accident.  The  plaintiff  testified  that  it  would  cost  $1,750.  One  wit- 
ness testified  that  he  offered  to  repair  the  breach  which  was  broken, 
with  new  stuff,  for  $1,350.  Anotiier  thought  it  was  worth  $1,570. 
Still  another  placed  it  at  $1,800,  but  suggested  that  this  sum  would  be 
sufficient  to  make  it  a  little  wider  than  it  was  before  the  accident  R. 
B.  Bell,  a  witness  on  behalf  of  the  steamship  company,  testified:  "I 
was  asked  what  I  would  repair  the  damage  for.  I  offered  to  do  it  for 
$900.  That  is  all  I  know  about  it."  Comment  upon  this  testimony 
seems  unnecessary. 

At  the  time  the  jury  retired  to  render  their  verdict,  the  court,  at 
the  request  of  the  defendant  in  error,  submitted  to  the  jury  the  follow- 
ing special  findings  of  fact :  (i)  "How  much  would  it  have  cost  to  re- 
pair the  premises,  using  the  old  materials  then  on  hand,  and  which 
could  have  been  saved  and  used?"  And  the  answer  was,  "$1,564." 
(2)  "How  long  would  it  take  to  so  repair  the  premises  ?"  And  the  an- 
swer was,  "Thirty  days."  The  testimony,  as  before  stated,  was  un- 
disputed that  one  month's  loss  of  profits  would  amount  to  $500.  The 
court,  on  the  motion  for  a  new  trial,  reduced  the  general  verdict  of  the 
jury  to  $2,064,  so  as  to  make  it  agree  with  the  special  findings  of  fact 
by  the  jury. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


(127  Fed.  940.) 

In  re  ENGLISH  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    January  2,  1004.) 

No.  48. 

L  Bankruptcy— Funds  in  Hands  op  Receives  of  State  Coubt. 

An  action  was  be^nin  in  a  state  court  by  a  member  of  a  firm  for  a  dis- 
solution of  the  partnership  and  a  settlement  of  its  affairs ;  A.  being  made 
a  party,  she  claiming  to  be  a  tenant  in  common  of  the  property  in  the 
firm's  possession.  The  court  appointed  a  receiver,  who  converted  the 
property  into  money.  More  than  a  year  later,  judgment  was  rendered 
therein  adjudging  that  A.  was  a  tenant  in  common  in  the  property,  and 
was  entitled  to  a  certain  amount  of  the  money  into  which  it  was  conyerted* 
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and  directing  payment  of  the  balance  to  various  creditors  of  the  firm. 
Within  four  months  thereafter  a  petition  In  bankruptcy  was  filed  against 
the  partners,  on  which  they  were  adjudged  bankrupts.  Held,  that  while 
the  receiver  could  not  be  required  to  turn  over  to  the  trustee  In  bankruptcy 
the  funds  adjudged  to  A.,  though  the  trustee  might  attack  in  the  state 
court  the  transfer  from  the  partners  to  A.  on  which  such  adjudication  was 
made,  the  remainder  of  the  funds,  belonging  In  severalty  to  the  bankrupts, 
should  be  turned  over  to  the  trustee ;  A.  having  no  lien  thereon,  and  their 
creditors  having  none  except  as  given  them  by  the  Judgment  of  the  state 
court,  and  this  being  cut  off  by  the  proceedings  in  bankruptcy. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  New  York,  in  Bankruptcy. 
For  opinion  below,  see  122  Fed.  113. 

This  is  a  petition  to  review  two  orders  made  by  the  district  Judge,  Western 
District  of  New  York,  on  February  26, 1903 ;  the  execution  of  said  orders  being 
suspended  pending  hearing  and  decision  in  this  court  One  order  discontinued 
and  vacated  an  injunction  theretofore  granted  which  restrained  further  pro- 
ceedings under  a  Judgment  of  the  state  court  The  other  order  denied  a  mo- 
tion of  said  trustee  to  require  the  state  court  receiver  to  turn  over  certain 
alleged  assets  of  the  bankrupts  In  his  hands  to  the  trustee.  The  facts  are 
sufl9ciently  stated  in  the  oi)iuion. 

E.  R.  WilHams,  Jr.,  for  petitioner. 
James  P.  O'Connor,  for  respondents. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  On  April  i,  1899,  Newton  L.  English 
and  Leonard  De  Young  formed  a  copartnership  under  the  firm  name 
of  English  &  De  Young,  which  firm  thereafter  carried  on  business  in 
the  city  of  Rochester.  On  February  27,  1900,  the  firm  was  indebted 
to  Anna  E.  English,  the  wife  of  Newton  L.  English,  in  the  sum  of 
$2,156,  and  upon  that  day  paid  the  said  debt  in  full  by  transferring  to 
her  an  undivided  half  interest  in  the  entire  assets  of  the  firm.  At  the 
time  of  the  transfer  the  liabilities  of  said  partnership,  exclusive  of  the 
debt  to  Anna  E.  English,  amounted  to  more  than  $10,000.  The  fair 
value  of  the  assets,  property,  and  effects  of  the  firm  of  English  &  De 
Young  after  the  transfer  was  not  more  than  $5,000,  and  such  transfer 
left  the  firm  insolvent.  The  assets  and  property,  of  which  an  un- 
divided one-half  was  thus  transferred,  remained  in  the  actual  posses- 
sion of  the  firm  after  the  transfer,  and  Anna  E.  English  did  not  at 
any  time  have  actual  possession  of  any  part  thereof ;  nor  did  she  ever 
put  on  record  the  writing  or  instrument  by  which  the  said  transfer  was 
made.  About  three  months  after  transfer,  on  April  14,  1900,  an  ac- 
tion was  begim  by  De  Young  in  the  Supreme  Court  of  the  state  for  a 
dissolution  of  the  partnership,  and  a  settlement  of  the  partnership  af- 
fairs, to  which  action  Anna  E.  English  was  a  party;  claiming  to  be 
a  tenant  in  common  with  the  plaintiff  of  the  assets  and  property.  On 
May  24,  1900,  that  court  appointed  Thomas  D.  Wilkin  receiver  of  the 
assets,  property,  and  effects.  He,  pursuant  to  order,  converted  the 
same  into  money ;  the  total  simi  realized  being  $8,64349  which  was 
the  fair  value  thereof.  The  action  proceeded  to  trial,  and  judgment 
was  entered  therein  on  August  5,  1901.  It  adjudged  that  Anna  E. 
English  from  and  after  February  27,  1900,  became  a  tenant  in  common 
with  De  Young  in  the  property  and  assets  that  were  formerly  of  the 
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firm  of  English  &  De  Young,  and  that  her  share  of  the  money  into 
which  the  receiver  had  converted  the  same  was  $4,091.26.  It  also 
directed  the  payment  of  various  sums  to  various  creditors,  60  in  num- 
ber— some  to  be  paid  in  full,  others  to  be  paid  in  part — ^but  made  no 
provision  for  28  other  creditors.  At  the  time  of  the  entry  of  this 
judgment  neither  the  said  partnership,  nor  either  of  its  members,  had 
any  property  or  assets  other  than  the  funds  in  the  hands  of  the  re- 
ceiver, and  the  firm  and  both  of  the  individuals  composing  it  were 
insolvent.  On  August  12,  1901,  seven  days  after  the  entry  of  this 
judgment,  3  of  the  28  creditors  who  were  not  provided  for  therein 
filed  petition  for  involuntary  bankruptcy  against  English  &  De  Young, 
and  the  District  Court  enjoined  the  state  court  receiver  and  Anna  Eng- 
lish from  taking  any  further  proceeding  in  the  action  until  after  the 
adjudication  in  bankruptcy.  The  bankruptcy  case  went  to  a  referee 
and  special  master,  who  found  the  facts  as  above  set  forth.  His  con- 
clusions upon  the  facts  were  that  by  the  transfer  of  February  27,  1900, 
Anna  E.  English  acquired  an  interest  in  the  property  as  a  tenant  in 
common  with  the  firm,  but  did  not  thereby  become  a  member ;  that 
the  judgment  of  August  5,  1901,  was  to  be  regarded  as  a  judgment 
which  the  partnership  has  suffered  or  procured  to  be  entered  against 
itself;  that  by  such  judgment  each  of  the  60  creditors  obtained  a 
preference,  within  the  intent  and  meaning  of  the  bankrupt  act;  and 
that  each  of  such  preferences  thus  obtained  constituted  an  act  of  bank- 
ruptcy. The  referee  and  special  master  further  concluded  that  the 
transfer  to  Anna  E.  English  on  February  27,  1900,  gave  her  a  prefer- 
ence, and  was  an  act  of  bankruptcy,  wiUiin  the  meaning  of  the  bank- 
rupt act,  and  that  the  judgment,  so  far  as  it  concerns  her,  and  the 
transfer  to  her  of  February  27th,  are  to  be  considered  as  constituting 
one  preference.  Motion  being  duly  made  upon  this  report,  it  was 
confirmed,  and  injunction  continued  until  further  order.  On  June 
20,  1902,  Newton  and  English,  individually  and  as  co-partners,  were 
adjudicated  bankrupts;  and  on  July  5,  1902,  Ernest  C.  Whitbeck  was 
appointed  trustee.  Subsequently  the  district  judge  made  orders,  dated 
February  26,  1903,  vacating  the  injunction,  thus  allowing  the  state 
receiver  to  pay  out  the  funds  in  his  hands  in  accordance  with  the 
judgment,  and  further  allowing  Anna  E.  English  to  proceed  in  the 
state  court  action,  with  leave  to  substitute  Whitbeck,  the  trustee  in 
bankruptcy,  in  place  of  Newton  and  De  Young,  in  said  action.  The 
operation  of  these  orders  has  been  suspended  pending  review.  By 
another  order  of  the  same  date  the  district  judge  denied  a  motion  to 
require  tlie  state  receiver  to  turn  over  the  funds  to  the  trustee.  These 
orders  are  presented  here  by  petition  to  review  filed  by  the  trustee  in 
bankruptcy;  and  the  state  court  receiver,  Charles  M.  Williams,  who 
has  succeeded  Wilkin,  appears  and  "submits  the  matter  of  such  appeal 
[sic;  evidently  "review"  is  meant]  herein  to  the  court,  and  asks  the 
protection  of  the  court,  and  of  his  rights  as  such  receiver,  appointed 
by  the  Supreme  Court  of  the  state  of  New  York." 

The  adjudication  of  bankruptcy  was  never  appealed  from,  and  may 
be  taken  as  a  finality.  But  if  it  were  here  for  review,  it  would  have 
to  be  sustained.  The  statute  (Bankr.  Act  July  i,  1898,  c.  541,  §  3a, 
(3)>  30  Stat.  546  [U.  S.  Comp.  St.  1901,  p.  3422])  declares  that  it  is 
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an  act  of  bankruptcy  when  a  person  has  "suffered  or  permitted,  while 
insolvent,  any  creditor  to  obtain  a  preference  through  legal  proceed- 
ings," Each  of  the  60  creditors  has  obtained  such  preference  over  the 
28  creditors.  Such  preference  was  obtained  through  legal  proceed- 
ings, for  before  the  judgment  no  such  preference  existed.  The  legal 
proceedings  were  instituted  by  the  insolvent  bankrupts,  and  for  the 
result  they  are  responsible.  The  preference  thus  obtained  by  the  60 
creditors  was  obtained  on  August  5,  1901,  and  petition  for  involuntary 
bankruptcy  was  filed  within  a  week  thereafter.  The  adjudication  of 
bankruptcy  is  indisputably  correct. 

The  argument  upon  the  main  question  in  the  case,  viz.,  the  propriety 
of  the  orders  appealed  from,  has  been  confined  practically  to  the  dis- 
cussion of  liens;  it  being  apparently  assumed  that  Anna  E.  English 
had  some  inchoate  and  secret  lien,  which,  it  is  thought,  the  judgment 
has  made  eflfective.  In  our  opinion,  this  is  not  the  correct  view  of  the 
case.  The  judgments  of  both  courts  have  found,  upon  the  facts,  that 
Anna  E.  English,  from  and  after  the  date  of  the  transfer,  was  a  tenant 
in  common  of  the  property.  It  is  an  inaccurate  use  of  words  to  say 
that  tenants  in  common  have  each  a  lien  on  their  common  property. 
The  situation,  as  we  view  it,  is  this :  Two  parties  claimed  certain  per- 
sonal property  as  tenants  in  common,  and  sought  the  aid  of  the  state 
court  to  determine  their  rights,  and  to  distribute  the  property  or  its 
proceeds.  The  state  court,  by  its  receiver,  took  possession  of  the 
corpus  of  the  property,  and  converted  it  into  money,  which  the  re- 
ceiver held  to  be  distributed  between  the  respective  claimants  when 
their  rights  should  be  determined.  'All  this  took  place  more  than  a 
year  before  petition  in  bankruptcy  was  filed.  Indisputably,  the  state 
court  had  full  jurisdiction  of  the  parties,  of  the  controversy,  of  the 
subject-matter,  and  had  reduced  the  property  to  its  possession.  We 
know  of  no  provision  of  the  bankrupt  act,  and  our  attention  is  called 
to  no  authority,  which  will  sustain  the  proposition  that,  when  a  year 
afterwards  one  of  the  parties  to  the  action  is  adjudicated  a  bankrupt, 
the  state  court  is  shorn  of  its  jurisdiction  to  determine  the  controversy, 
and  must  turn  over  the  property  to  the  bankruptcy  court.  As  to  the 
$4,091.26  which  was  held  by  the  state  court  to  be  Anna  English's  share 
of  the  property,  the  District  Court  rightly  refused  to  require  the  state 
court  receiver  to  turn  it  over.  If  the  transfer  to  Anna  English  was 
in  fact  one  which  creditors  could  successfully  attack,  the  trustee,  as 
their  representative,  being  substituted  for  the  bankrupts,  may  institute 
such  attack  in  the  state  court. 

As  to  the  residue  of  the  funds,  however,  in  the  hands  of  the  state 
court  receiver,  the  situation  is  different.  The  state  court  judgment  has 
settled  the  rights  of  the  contending  tenants  in  common,  and  distributed 
the  property  between  them.  The  funds  remaining  after  Anna  English 
has  had  her  share  are  now  no  longer  undivided  property  of  tenants 
in  common,  but  have  been  held  to  belong  in  severalty  to  the  bankrupts. 
So  much  of  the  judgment  of  the  state  court  as  directs  the  distribution 
of  these  funds  of  the  bankrupts  to  their  creditors  is  void,  being  within 
the  four  months.  Therefore  the  receiver  now  holds  them  only  as  a 
custodian  temporarily  until  he  can  turn  them  over  to  the  bankrupts. 
But  the  trustee  in  bankruptcy  now  stands  in  the  shoes  of  the  bank- 
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rupts,  and  it  is  to  him  that  they  should  be  turned  over.  And  they 
should  be  turned  over  in  their  entirety,  because  there  is  no  lien  upon 
them  in  favor  of  any  creditor  which  the  bankrupt  act  respects.  There 
is  no  pretense  that  any  of  the  60  creditors  had  any  lien  for  his  claim 
prior  to  the  judgment  of  August  5,  1901,  and  whatever  lien  that  judg- 
ment gave  him  was  cut  oflf  a  week  later  by  the  filing  of  petition  and 
the  subsequent  adjudication  of  bankruptcy. 

There  has  been  argument  as  to  what,  if  any,  allowance  should  be 
made  to  the  receiver,  but  no  such  question  arises  on  this  record. 

The  orders  appealed  from  are  reversed,  and  the  cause  remanded  to 
the  District  Court  to  be  disposed  of  in  accordance  with  the  views  herein 
expressed. 

(127  Fed.  944.) 

UNITED  STATES  v.  TARTAR  CHEMICAL  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  16,  1903.) 

1.  Customs  Dutibs— Reciprocal  Agreement  with  France—Algeria. 

Article  1  of  tbe  agreement  between  the  United  States  and  France, 
proclaimed  August  22,  1902,  which  was  amendatory  of  and  additional  to 
the  reciprocal  commercial  agreement  proclaimed  May  30,  1898  (30  Stat. 
1774),  and  provided  that  the  earlier  agreement  '*ghall  apply  also  to  Al- 
geria/' was  intended  to  have  a  prospective  operation  only. 

8.  Same— Clarification— Political  Question. 

In  regard  to  the  reciprocal  commercial  agreement  between  the  United 
States  and  France,  proclaimed  May  30,  1898  (30  Stat  1774),  which  pro- 
vided for  reduced  rates  of  duty  on  merchandise  'the  product  of  the  soil 
or  Industry  of  France,"  it  was  arranged  by  the  governments  of  the  two 
countries  to  settle  the  question  whether  Algeria  was  a  part  of  EYance 
within  the  meaning  of  the  agreement  by  an  abandonment  of  the  conten- 
tion on  the  part  of  France  that  it  was  so  included,  together  with  an  ac- 
ceptance in  lieu  thereof  of  an  additional  agreement  extending  the  provi- 
sions of  the  original  agreement  to  Algeria.  Held,  that  this  arrangement 
is  binding  on  the  courts,  and  that  merchandise  from  Algeria,  imported 
into  the  United  States  before  such  arrangement  was  made,  is  not  subject 
to  the  reduced  rates  of  duty  provided  on  such  merehimdise  when  im- 
ported from  France  proper. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  the  United  States  Cir- 
cuit Court  (116  Fed.  726)  for  the  Southern  District  of  New  York,  re- 
versing a  decision  (G.  A.  4640)  of  the  Board  of  General  Appraisers 
which  had  affirmed  the  decision  of  the  collector  of  the  port  of  New 
York  in  classifying  for  duty  certain  merchandise  the  product  of  Al- 
geria. 

D.  Frank  Lloyd,  for  appellant. 
Howard  T.  Walden,  for  appellee. 

Before  LACOMBE  and  TOWNSEND,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  merchandise  in  question  con- 
sists of  crude  tartar,  concededly  of  Algerian  origin,  and  exported 
from  that  country  by  way  of  Marseilles,  a  port  of  France,  in  April, 
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1899,  and  assessed  for  duty  at  the  usual  rates  under  the  provisions 
of  the  tariff  act  of  July  24,  1897,  c.  11,  §  1/  Schedule  A,  par.  6,  30 
Stat.  151  [U.  S.  Comp.  St.  1901,  p.  1627].  The  protest  of  the  im- 
porters presents  the  single  question  whether  Algeria  is  part  of  France, 
and  therefore,  so  included  within  the  provisions  of  the  President's 
proclamation  of  May  30,  1898,  for  reciprocity  with  France,  issued 
under  authority  of  section  3  of  the  tariff  act  of  July  24,  1897  (30  Stat. 
203,  c.  II  [U.  S.  Comp.  St.  1901,  p.  1690]),  that  the  merchandise 
in  question  is  to  be  treated  as  a  product  of  France,  and  only  charge- 
able with  a  duty  of  5  per  cent,  ad  valorem.  The  Board  of  General 
Appraisers  overruled  the  protest  on  the  ground  that  the  question 
was  not  a  judicial,  but  a  political,  one,  and  that,  as  the  executive  offi- 
cers of  this  government  have  always  held  that  Algeria  was  a  colony 
of  the  French  Republic,  and  not  a  part  of  France,  the  courts  are  bound 
by  said  decision.  The  court  below  reversed  the  board,  holding  that 
the  status  of  French  territory  was  to  be  determined  by  the  law  of 
France  as  explained  by  its  statesmen  and  diplomats. 

In  the  disposition  of  this  case  it  is  unnecessary  to  discuss  or  pass 
upon  either  of  these  propositions.  Section  3  of  the  tariff  act  of  July 
24,  1897,  provides  as  follows: 

"That  for  the  purpose  of  equalizing  the  trade  of  the  United  States  with 
foreism  countries,  and  their  colonies,  producing  and  exporting  to  this  country 
the  following  articles:  argols  or  crude  tartar,  ♦  ♦  ♦  the  President  be, 
and  he  is  hereby,  authorized,  as  soon  as  may  be  after  the  passage  of  this  act, 
and  from  time  to  time  thereafter,  to  enter  into  negotiations  with  the  govern- 
ments of  those  countries,  exporting  to  the  United  States  the  above  mentioned 
articles,  or  any  of  them,  with  a  view  to  the  arrangement  of  commercial  agree- 
ments in  which  reciprocal  and  equivalent  concessions  may  be  secured  in  favor 
of  the  products  and  manufactures  of  the  United  States,"  etc. 

The  reciprocal  commercial  agreement,  entered  into  between  the 
United  States  and  France  in  accordance  with  the  provisions  of  said 
section,  provided  that : 

'•During  the  continuance  in  force  of  this  agreement  the  following  articles 
of  commerce  [including  crude  tartar],  the  product  of  the  soil  or  industry  of 
EYance,  shall  be  admitted  into  the  United  States  at  rates  of  duty  not  exceed- 
ing the  following,"  etc.;  "that  the  rates  of  duty  heretofore  imposed  and  col- 
lected on  still  wines,  the  product  of  France,  *  *  «  shall  be  conditionally 
suspended,"  etc 

The  President's  proclamation,  made  by  virtue  of  said  act  and  com- 
mercial agreement,  declared,  inter  alia,  that  the  imposition  and  col- 
lection of  duties  heretofore  collected  upon  the  following  named  arti- 
cles, the  product  of  France,  by  virtue  of  said  act  are  hereby  sus- 
pended, etc.,  and  further  provided  in  the  same  terms  as  to  certain 
wines  "the  product  of  France."  In  these  circumstances,  the  French 
government  claimed  that  Algeria  was  a  part  of  France,  within  the 
meaning  of  the  President's  proclamation,  and  the  government  of 
the  United  States  denied  this  contention.  The  questions  raised  in 
the  discussion  of  said  contention  were  disposed  of  by  the  agreement 
reached  in  the  correspondence  between  the  representatives  of  the 
two  governments,  which  was  afterwards  embodied  in  a  commercial 
agreement. 

62C.O.A.— 37 
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On  May  lo,  1900,  the  French  ambassador,  Jules  Cambon,  referring 
to  the  discussion  already  had,  says  as  follows : 

"Be  the  case  as  it  may,  a  disagreement  has  arisen  between  ns  as  to  the 
scope  of  the  agreement  of  May  28,  1898.  It  Is  important  that  this  mismider- 
standlng  should  cease,  and,  since,  in  the  view  of  the  Treasury  Department, 
the  advantopes  of  the  agreement  of  May  28,  1898,  should  not  be  purely  and 
simply  extended  to  Algeria,  It  would  be  proper,  It  seems,  to  provide  by  a 
special  declaration  that  the  American  productions  mentioned  In  that  agree- 
ment shall  enjoy  in  Algeria  the  privileged  treatment  which  is  granted  to 
them  on  the  continent,  and  that,  by  way  of  reciprocity,  the  productions  men- 
tioned in  said  agreement  and  being  of  Algerian  origin  shall  aijoy  In  the 
United  States  the  more  favorable  treatment  that  is  reserved  for  our  conti- 
nental productions. 

"Such  a  declaration  would  put  an  end  to  the  misunderstanding  which  has 
arisen  between  our  two  governments,  and  I  must  add  It  would  be  entirely 
favorable  to  American  interests.** 

To  this  communication,  John  Hay,  Secretary  of  State,  replied,  in- 
ter alia,  as  follows : 

"Remarking  at  this  time  only  that  the  word  Trance*  was  used  in  the 
agreement  as  a  well-known  geographical  and  European  descrii^on,  quite  dis- 
tinct from  'Algeria,*  an  African  country,  which  was  suggested  for  Inclusion 
only  after  signature  of  the  agreement,  I  beg  to  say  that  the  Department  does 
not  see  any  particular  objection  to  an  additional  agreement  for  the  inclusion 
of  Algeria,  as  a  friendly  adjustment,  if  the  pending  convention  under  the 
fourth  section  shall  be  ratified  by  both  Governments.  As  that  Convention 
expressly  includes  Algeria,  uniformity  would  then  be  desirable. 

**In  view  of  the  foregoing  considerations,  the  Department  would  suggest 
that  further  action  be  deferred  until  the  ratlficatiOB  of  the  main  convention 
by  the  two  Governments." 

To  this  letter  the  French  ambassador  replied  as  follows: 

"I  cannot  but  felicitate  myself  that  Your  Excellency  sees  no  particular  ob- 
jection to  an  additional  agreement  which  shall  extend  to  Algeria  the  benefit 
of  our  commercial  arrangement  of  May,  1896. 

**Your  Elxcellency  adds,  however,  that  there  would  be  no  occasion  to  con- 
sider this  question  until  after  our  Commercial  Convention  of  July  24,  1899, 
shall  have  been  voted  by  the  Congress  and  by  our  Parliament  and  been 
ratified  by  oiu:  two  Governments.  Permit  me  to  observe  to  you  In  this  re- 
gard that  the  act  of  July  24,  1897,  known  as  the  Dingley  Act,  Is  careful  to 
clearly  distinguish  the  products  comprehended  in  its  3rd  section  from  those 
included  in  section  4,  as  well  as  the  rights  of  the  administration  in  either 
case.  Under  these  conditions,  it  does  not  seem  that  there  is  any  ground  for 
subordinating  the  additional  declaration  which  I  have  the  honor  to  ask  in 
favor  of  Algeria  to  the  ratification  of  the  Convention  of  July  24,  1899,  which 
the  Congress  must  first  approve. 

**Permit  me  to  invite  your  attention  to  this  consideration  and  to  hope  that 
the  additional  agreement  in  favor  of  Algeria  will  not  be  subjected  to  a  fresh 
delay." 

Afterwards,  in  accordance  with  said  suggestions  of  the  French  am- 
bassador, an  amendatory  and  additional  agreement  to  said  commer- 
cial ajrreement  of  May  28,  1898,  was  signed  on  August  20,  1902,  and 
was  proclaimed  by  the  President  on  August  22^  1902.  This  agree- 
ment recited  as  follows : 

'Whereas  the  United  States  and  the  French  Republic  have  concluded,  on 
August  20,  1902,  an  Amendatory  and  Additional  Agi*eement  to  the  Commercial 
Agreement  of  May  28,  1898,  between  the  same  contracting  parties,  entered 
into  in  accordance  with  the  provisions  of  Section  3  of  the  Tariff  Act  of  the 
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Fnited   States  approved  July  24,   1897,  which  Amendatory  and  Additional 
Agreement  is    ♦    ♦    ♦    as  follows." 

The  two  articles  of  said  agreement  are  as  follows : 

•'Article  1.  The  High  Contracting  Parties  mutually  agree  that  the  provi- 
sions of  the  said  Agreement  shall  apply  also  to  Algeria  and  the  Island  of 
Porto  Rico.  It  is  further  agreed  on  the  part  of  the  French  Republic  that 
cofTee,  the  product  of  Porto  Rico,  shall  enjoy  until  the  23rd  day  of  February, 
1903,  the  benefit  of  the  minimum  customs  tariff  of  France  on  that  article. 

"Art.  2.  This  Amendatory  and  Additional  Agreement  shall  take  effect  from 
and  after  the  date  of  the  President's  Proclamation  which  shall  give  effect 
thereto,  and  shall  be  and  continue  in  force  during  the  continuance  in  force  of 
the  said  Commercial  Agreement,  signed  May  28th,  1896." 

The  language  of  article  i,  taken  in  connection  with  the  preceding 
correspondence,  shows  that  this  provision  was  intended  to  have  a 
prospective  operation  only,  and  indicates  that  neither  government 
considered  that  the  provisions  of  the  original  agreement  applied  or 
were  intended  to  apply  to  Algeria.  The  only  agreement  made  was 
that  hereafter  these  provisions  "shall  apply  also  to  Algeria."  The 
prospective  character  of  the  agreement  is  further  shown  by  the  pro- 
vision in  article  i  that  the  product  of  Porto  Rico  shall  thereafter  en- 
joy certain  benefits,  and  in  article  2  that  the  "amendatory  and  addi- 
tional agreement  shall  take  effect  from  and  after  the  date  of  the  Pres- 
ident's Proclamation."  In  these  circumstances,  as  both  govern- 
ments agreed  to  settle  the  original  question  as  to  the  status  of  Al- 
geria by  an  abandonment  on  the  part  of  France  of  its  claim  under 
the  agreement  of  May  28,  1898,  and  an  acceptance  in  lieu  thereof  of 
an  additional  agreement  between  the  two  countries,  which  should 
also  extend  the  benefits  of  the  original  agreement  to  Algeria,  this 
court  is,  in  any  event,  bound  by  said  agreement.  As  the  merchan- 
dise in  question  was  imported  prior  to  the  execution  of  said  amenda- 
tory agreement  and  its  proclamation,  it  follows  that  it  is  not  entitled 
to  receive  the  benefits  thereof. 

The  judgment  of  the  circuit  court  is  reversed. 


(127  Fed.  947.) 

EQUITABLE  LIFE  ASSUR.  SOC,  to  Use  of  REILLT,  t.  WETHERILL. 

(Circuit  Ck)urt  of  Appeals,  Third  Circuit    February  11,  1904.) 

No.  32. 

1  Insubawce— Rebates— Executed   Illegal   Contract— Money  Paid— Par- 
ties IN  Pari  Delicto. 

Where  certain  life  insurance  agents  made  a  contract  to  pay  the  first 
premium  on  a  policy  for  insured,  in  order  to  Induce  him  to  take  the  In- 
surance, which  agreement  was  expressly  prohibited  by  Acts  Pa.  May  7, 
1889  (Laws  1889,  p.  IIG),  and  thereafter  such  agents  paid  the  premium  to 
the  insurance  company  in  the  ordinai-y  course  of  business,  the  contract 
thereby  became  executed,  and,  the  parties  being  in  pari  delicto,  the  court 
would  not  aid  a  recovery  thereof  from  the  insured. 

2.  Same— Subrogation. 

Where  certain  insurance  agents  made  and  executed  a  contract  to  pay  the 
first  premium  on  an  insurance  policy  issued  to  defendant  and  the  policy 
was  thereafter  issued  by  the  insurer  with  an  acknowledgment  of  pay- 
ment of  such  premium  indorsed  thereon,  in  the  absence  of  evidence  that 
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the  agents  were  secondarily  liable  to  insurer  for  snch  premium  an  action 
against  insured  to  recover  the  same  could  not  be  maintained  by  insurer 
for  the  benefit  of  the  agents*  receiver  on  the  ground  that,  as  the  agents 
had  paid  the  debt  of  the  insured  to  insurer,  they  were  subrogated  to  in- 
surer's right  to  recover  the  premium,  and  were  entitled  to  sue  in  its  name 
therefor. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

John  Ewen,  for  plaintiff  in  error. 

John  G.  Johnson,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  With  this  action  against  Richard  Wetherill, 
another  similar  action  was  brought  in  the  court  below  against  one 
Robert  Wetherill.  As  the  facts  in  each  case  are  the  same,  by  agreement 
the  two  actions  were  tried  together,  and  but  one  writ  of  error  has  been 
taken. 

The  actions  were  brought  by  one  William  F»  Reilly,  in  the  name 
of  the  Equitable  Life  Assurance  Society  for  the  use  of  the  said  Reilly, 
as  receiver,  to  recover  the  first  premium  on  two  policies  of  life  insur- 
ance, for  $100,000  each,  issued  to  the  said  defendants.  The  testimony 
adduced  on  the  part  of  the  plaintiff  disclosed  the  following  state  of 
facts:  The  firm  of  ReiUy  &  Sherman  was,  at  the  time  these  policies 
were  issued,  general  agent  for  the  Equitable  Life  Assurance  Society, 
the  firm  at  that  time  being  composed  of  William  F.  Reilly,  George  B. 
Sherman  and  Edward  A.  Reilly.  The  firm  has  since  gone  out  of  busi- 
ness, and  William  F.  Reilly,  the  equitable  plaintiff,  has  been  appointed 
receiver  thereof,  and  has  succeeded  to  all  its  rights.  In  June,  1898, 
this  defendant  made  application,  through  Reilly  &  Sherman,  for  an  in- 
surance policy  of  $100,000.  The  negotiations  were  conducted  by  Ed- 
ward A.  Reilly,  and  the  policy  was  thereafter  forwarded,  through  the 
firm  of  Reilly  &  Sherman,  with  a  receipt  for  the  first  premium  of  $4,- 
457  indorsed  upon  it,  and  was  thus  delivered  to  the  defendant.  This 
first  premium  was  not  paid  by  the  defendant,  who,  having  been  called 
as  a  witness  by  the  plaintiff,  and  after  testifying  to  that  fact,  further 
testified  that  he  (Reilly)  agreed  to  pay  the  first  year's  premium,  through 
the  firm  of  Reilly  &  Sherman  : 

"Q.  And  did  he  tell  you  he  had  done  so  later?  A.  He  told  me  so  later;  yes, 
sir.  Q.  And  the  policy  was  delivered  to  you  in  the  shape  that  it  is?  A,  Yes. 
Q.  You  paid  subsequent  premiums  on  that  policy,  did  you  not?  A.  Two  years, 
yes.  Q.  And  later  you  delivered  the  policy  to  them  and  took  a  paid-up  policy 
in  return?  A-  Yes.  Q.  Has  the  Equitable  ever,  dm*ing  any  of  that  time, 
claimed  any  of  that  premium  from  you?  A^  No.  The  receipt  is  on  that  policy. 
Q.  Have  tlioy  ever  claimed  it?  A.  No.  There  is  evidence  here  that  the  Equi- 
table received  the  payment    There  is  a  letter  here  from  them." 

Another  witness,  AUred  W.  Main,  called  by  the  plaintiff,  testified  that 
he  was  insurance  and  associate  auditor  of  the  Equitable  Life  Assurance 
Society,  and  as  such,  was  in  charge  of  the  accounts  of  the  agents ;  and 
that  in  the  year  1898,  between  January  and  August,  Reilly  &  Sher- 
man were  agents  of  the  said  society ;  that  he  had  knowledge  of  the  is- 
suance of  the  policies  to  the  Wetherills.    "Q.  As  a  matter  of  fact,  did 
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the  firm  of  Reilly  &  Sherman  ever  pay  the  premiums  on  these  two* 
policies  to  the  Equitable,  in  cash?  A.  They  did."  In  explanation  of 
this,  the  witness  stated  that,  in  rendering  their  monthly  account,  Reilly 
&  Sherman  charged  themselves  with  this  first  premium,  among  other 
charges,  and  settled  for  the  balance  due  upon  that  basis.  This  was 
admitted  by  William  F.  Reilly  in  his  testimony.  There  is  no  evidence 
that  the  Equitable  Life  Assurance  Society  had  knowledge  of  or  con- 
sented to  the  bringing  of  the  suit.  Reilly  &  Sherman,  in  their  testi- 
mony, said  that  they  had  no  knowledge  of  the  agreement  testified  to 
by  Wetherill. 

Upon  this  state  of  the  testimony  adduced  by  the  plaintiff,  the  court 
below  granted  a  nonsuit,  saying : 

•The  rule  In  Pennsylvania  nndonbtedly  is,  that  when  there  Is  a  suit  brought 
by  the  legal  plaintiff  to  the  use  of  any  person  who  Is  the  equitable  plaintiff,  the 
equitable  plaintiff  must  recover  upon  the  legal  title,  because  that  is  what  he 
brings  into  court  and  is  that  which  he  represents.  It  is  very  clear  to  me  that 
there  is  no  legal  claim  of  the  Equitable  Company  against  either  of  these  de- 
fendants, and  for  that  reason  I  will  have  to  enter  a  nonsuit  in  each  case." 

'The  only  error  assigned  is  as  to  the  entry  of  the  nonsuit.  The 
plaintiff  in  error's  contentions  are : 

"(1)  That  the  alleged  agreement  ,made  with  Edward  A.  Reilly  was  illegal, 
and  not  having  been  authorized  by  the  members  of  the  firm  of  Reilly  &  Sher- 
man, was  not  binding  upon  that  firm. 

"(2)  That  the  firm  of  Reilly  &  Sherman,  having  paid  the  debt  of  the  de- 
fendant to  the  Equitable  Life  Assurance  Company,  became  subrogated  to  the 
rights  of  the  Equitable  Life  Assurance  Company,  both  because  Reilly  &  Sher- 
man were  also  liable  at  the  time  of  the  payment  to  the  Eiquitable  Life  Assur- 
ance Company,  and  also  because  the  payment  was  made  in  order  po  protect 
their  interest  in  the  premium." 

In  support  of  the  first  contention,  the  first  section  of  the  act  of  As- 
sembly of  Pennsylvania,  of  May  7,  1889  (Laws  1889,  p.  116),  is  cited. 
This  section,  after  prohibiting  the  making  of  any  distinction  or  discrim- 
ination by  insurance  companies  in  favor  of  individuals,  as  to  the  amount 
or  payment  of  premiums  or  rates  charged,  etc.,  proceeds  as  follows : 

"Nor  shall  any  such  company  or  agent  thereof  make  any  contract  of  in- 
surance or  agreement  as  to  such  contract,  other  than  as  plainly  expressed  in 
the  policy  issued  thereon,  nor  shall  any  such  company  or  agent  pay  or  allow 
or  offer  to  pay  or  allow  nor  shall  any  Insurant  receive  directly  or  indirectly, 
as  inducements  to  insurance,  any  rebate  of  premium  payable  on  the  policy.*' 

The  second  section  of  the  act  provided  that  "any  life  insurance  com- 
pany, its  agent  or  agents,  or  any  person  violating  section  one  of  this 
act  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  sentenced  to  pay  a  fine,"  etc. 

It  is  claimed  by  the  plaintiff  in  error,  that  the  contract  testified  to  by 
Wetherill  was  in  violation  of  this  enactment,  and  therefore  illegal  and 
void.  It  is  sufficient  answer  to  this  point  to  say  that  the  law  does  not 
help  those,  who  have  made  an  illegal  contract,  to  recover  back  the 
money  paid  in  pursuance  thereof,  but  leaves  them  where  it  finds  them. 
The  contract  was  executed.  Wetherill  was  induced  to  take  out  the 
policy  and  assume  responsibility  for  subsequent  premiums,  by  the  un- 
dertaking of  Reilly  &  Sherman  to  pay  the  first  year's  premium,  which 
was  payable  in  advance,  as  a  condition  precedent  to  the  issuance  of  the 
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policy.  It  appears  by  the  testimony  adduced  by  the  use  plaintiff,  that 
this  advance  premium  was  paid  by  Reilly  &  Sherman  to  the  Equitable 
Society,  and  tfiat  its  policy  was  thereupon  jssued  and  delivered,  through 
Reilly  &  Sherman,  to  Wetherill.  The  contract,  therefore,  was  entirely 
executed.  The  company  had  received  the  premium  due  to  it,  and  had, 
as  was  testified  to  by  plaintiff's  own  witnesses,  no  claim  against  Wether- 
ill. "Where  money  has  been  paid  upon  an  illegal  contract,  it  is  a  gen- 
eral rule  that  if  the  contract  be  executed,  and  both  parties  are  in  pari 
delicto,  neither  of  them  can  recover  from  the  other  the  money  so  paid." 
Spring  Co.  v.  Knowlton,  103  U.  S.  49,  58,  26  L.  Ed.  347;  Pollock  on 
Contracts,  star  p.  332 ;  Leake  on  Contracts,  774. 

The  second  contention  proceeds  upon  the  assumption  that  Reilly  & 
Sherman  had  paid  the  debt  of  the  defendant  to  the  Equitable  Life  As-^ 
surance  Society,  and  therefore  became  so  subrogated  to  the  rights  ot* 
that  society,  as  to  enable  it  to  prosecute  in  its  name  a  suit  against 
Wetherill,  for  the  premium  paid.  The  case  as  made  by  the  plaintiff, 
however,  negatives  this  proposition.  The  firm  of  Reilly  &  Sherman  is 
not  in  the  position  of  one  who,  being  secondarily  liable  for  a  debt, 
and  being  obliged  to  pay  the  same,  claims  to  have  acquired,  by  way 
of  subrogation,  the  rights  of  the  creditor  against  the  primary  debtor. 
There  is  nothing  in  the  case  to  show  that  Reilly  &  Sherman  were  sec- 
ondarily liable  to  the  assurance  society  for  this  premium.  The  pre- 
mium was  paid  by  them  in  the  course  of  business,  and  in  the  ordinary 
settlement  of  their  accounts  with  the  society.  The  policy  was  issued 
by  the  society,  with  an  acknowledgment  of  the  first  premium  upon  it 
There  never  was  any  debt  due  from  Wetherill  to  the  assurance  society. 
The  payment  made  by  Reilly  &  Sherman,  of  the  first  premium,  while 
it  might,  perhaps,  lay  the  ground  for  an  indebitatus  assumpsit  in  their 
own  name  against  Wetherill,  could  not  authorize  the  suit  by  the  Equi- 
table Society  itself  for  an  indebtedness  that  never  existed. 

For  the  reasons  given,  we  think  the  nonsuit  was  properly  granted, 
and  the  judgment  below  is  therefore  affirmed. 


(127  B^ed.  950.) 

STEVENS  LINEN  WORKS  v.  WILLIAM  &  JOHN  DON  ft  CO.  et  aL 

(Circuit  CJourt  of  Appeals,  Second  Circuit    January  27,  1904.) 

No.  66. 

1.  Tbade-Marks— Letters  of  Axphabet— Marks  Indicating  Quautt. 

Where  a  mauufacturer  of  linen  crash  adopted  and  used  various  letters 
of  the  alphabet  to  designate  the  grade  and  quality  of  his  crash,  and  such 
letters  did  not  tend  in  any  manner  to  designate  ownership,  tbey  could  not 
be  made  the  subject  of  trade-mark. 

2.  Same— Unfair  Competition. 

Where,  in  a  suit  to  restrain  the  use  of  letters  of  the  alphabet,  attached 
to  various  qualities  of  i)laintifif*8  manufactured  goods,  there  was  no  evi- 
dence that  any  purchaser  had  ever  been  deluded,  by  the  use  of  the  letters 
by  defendant,  into  the  belief  that  he  was  buying  complainant's  goods,  in- 

.    H  1.  Arbitrary,  descriptive,  or  fictitious  character  of  trade-marks  and  trade- 
names, see  note  to  Searle  &  Hereth  Co.  v.  Warner,  50  C.  C.  A.  323. 

H  2.  Unfair  competition,  see  notes  to  Scheuer  v.  Muller,  20  OL  G.  A.  165 ; 
Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  376. 
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Stead  of  defendant's,  or  that  buyers  generally  for  consumption  relied  on 
the  letters  as  the  earmarks  of  complainant's  manufacture,  plaintiff  could 
not  restrain  defendant's  use  thereof  on  the  ground  of  unfair  competition. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

These  eight  cases  come  here  by  stipulation  on  a  single  appeal  from  a 
judgment  of  the  United  States  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York  (121  Fed.  171)  dismissing  a  bill  brought  to  restrain 
unfair  competition  and  the  infringement  of  complainant's  trade-mark. 

Joseph  C.  Clayton,  for  appellant. 
George  Wilcox,  for  appellee. 

Before  LACOMBE  and  TOWNSEND,  Circuit  Judges. 

PER  CURIAM.  The  court  below  in  its  opinion  has  fully  and  ac- 
curately stated  the  facts  which  must  control  in  the  disposition  of  this 
case. 

The  practically  uncontradicted  evidence  shows  that  letters,  such  as 
are  claimed  by  complainant  as  a  trade-mark,  are,  by  universal  custom 
of  trade,  used  to  designate  grade  and  quality,  and  not  ownership,  and 
that  complainant  originally  adopted  them  to  indicate  the  different  quali- 
ties of  its  goods.  Furthermore,  complainant  has  a  separate,  distinct 
trade-mark  for  its  fabrics,  as  to  which,  in  its  statement  and  declara- 
tion in  the  Patent  Office,  it  says  : 

•The  Stevens  Linen  Works  has  adopted  for  its  use  a  trade-mark  for  linen 
fabrics,  of  which  the  following  is  a  full,  clear,  and  exact  description:  The 
trade-mark  of  said  company  consists  of  the  arbitrary  word-symbol,  'Stevens 
Crash.*  These  have  generally  been  arranged  as  shown  in  the  accompanying 
fac  simile,  the  words  'Stevens  Crash'  being  printed  in  a  line  diagonally  across 
an  ornamented  square  ground." 

There  is  no  evidence  to  support  the  charge  of  unfair  competition  on 
the  part  of  the  defendant — ^no  evidence  that  any  one  was  ever  deluded 
by  the  use  of  the  letters  into  the  belief  that  he  was  buying  complain- 
ant's goods  instead  of  defendant's.  And  the  proof  does  not  warrant 
the  inference  that  buyers  for  consumption  rely  upon  the  letters  as  the 
earmarks  of  complainant's  manufacture.  In  these  circumstances,  it 
is  unnecessary  to  discuss  the  questions  of  trade-mark  of  unfair  com- 
petition presented  by  the  arguments  of  counsel,  because  no  such  issues 
are  involved  in  the  case. 

The  judgment  is  affirmed. 


(127  Fed.  951.) 

In  re  STUDEBAKER. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  8,  1904.J 

No.  63. 

1.  Bankbuptcy—Dischabqe— Objection— Destbuction  of  Books. 

Where  a  bankrupt,  after  losing  his  funds,  which  he  had  deposited  in  a 
bank,  in  gambling  and  speculations,  destroyed  or  threw  away  his  check- 
book and  passbook,  for  the  reason,  as  he  testified,  that  they  were  **no 
further  good  to  him,"  and  it  appeared  from  the  schedule  of  creditors  that 
of  the  $9,304.54  total  liabilities  over  $7,600  was  for  money  borrowed  by 
the  bankrupt,  and,  with  the  exception  of  $332.40,  such  sum  was  borrowed 
in  the  year  1902  after  the  destruction  of  the  books,  at  which  time  his 
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debts  were  few  and  trifling  in  amount,  the  destmction  of  rach  books 
could  not  be  said  to  have  been  with  a  fraudulent  intent  to  conceal  his 
true  financial  condition,  so  as  to  justify  the  denial  of  his  discharge  on 
that  ground,  as  authorized  by  Bankr.  Act  July  1,  1888,  a  Ml,  S  14,  30 
Stat  550  [U.  8.  Gomp.  St  1901,  p.  8427]. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 
For  opinion  below,  see  124  Fed.  945. 

Herbert  R,  Limburger,  for  appellant. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Upon  this  appeal  there  was  no  ap- 
pearance for  the  objecting  creditor,  and  no  brief  was  filed  in  his  be- 
half. Six  specifications  were  filed  against  the  discharge.  The  bank- 
rupt and  his  wife  were  examined  before  the  referee,  and  transcripts 
of  their  bank  accounts  were  put  in  evidence,  but  although  their  tes- 
timony disclosed  the  names  of  several  persons  who  might  have  been 
readily  produced  to  contradict  some  of  their  most  material  statements, 
if  untrue,  no  witnesses  were  called  by  the  objecting  creditor  to  sus- 
tain the  specifications.  The  referee  carefully  considered  all  the  speci- 
fications and  discussed  the  evidence  bearing  upon  all  the  questions 
presented.  He  found  that  none  of  the  specifications  were  sustained, 
and  that  the  bankrupt  was  entitled  to  his  discharge.  The  district 
judge  reached  a  different  conclusion  as  to  one  of  the  specifications. 
Presumably  he  was  satisfied  that  the  referee's  conclusions  as  to  the 
others  were  sound — a  presumption  which  is  fortified  by  an  examina- 
tion of  the  record,  which  discloses  nothing  to  warrant  a  reversal  of 
those  conclusions.  The  only  specification,  therefore,  to  be  consid- 
ered here  is  that  the  bankrupt  destroyed  his  bank  checkbook,  pass- 
book, and  returned  checks,  showing  his  transactions  with  the  Second 
National  Bank  as  his  bank  of  deposit. 

The  testimony  shows  that  in  1897  the  bankrupt  received,  by  be- 
quest from  ^lis  father,  1,000  shares  of  stock  in  the  Studebaker  Car- 
riage Company,  and  some  real  estate.  He  sold  the  real  estate  in 
1900  for  $5 ,000.  He  sold  the  shares  of  stock  from  time  to  time  (the 
last  share  bSing  sold  in  1899)  for  $150,000.  He  was  adjudicated  a 
bankrupt  on  March  24,  1902.  Out  of  the  money  he  received  from 
his  father  he  paid  old  debts,  amounting  to  $30,000.  The  residue  he 
dissipated  in  stock  speculations,  in  betting  on  the  races,  and  in  gam- 
bling at  faro  and  other  games,  so  that  by  the  fall  of  1901  he  had  noth- 
ing left.  In  February,  1899,  he  opened  an  account  with  the  Second 
National  Bank,  depositing  over  $10,000.  Subsequent  deposits  consist 
of  large  and  small  sums;  the  large  ones  represent  the  proceeds  of 
the  sale  of  the  Studebaker  Company  stock,  the  small  ones  an  occa- 
sional fortunate  experience  on  the  stock  market.  During  all  this 
period  he  was  not  engaged  in  any  trade  or  business  which  required 
the  keeping  of  any  books.  As  the  referee  finds,  the  "account  shows 
that  he  expended  over  $70,000  between  February  21,  1899,  and  Oc- 
tober 23,  1901,  during  which  period  he  had  no  source  of  income  ex- 
cepting thjs  bequest  and  his  stock  speculations  and  gambling."  The 
account  with  the  bank  was  overdrawn  $1.47  on  October  23,  1901. 
Studebaker  had  no  funds  with  which  to  replenish  it,  and  the  account 
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ceased  because  he  could  not  do  so.  Having  thus  closed  out  the  ac- 
count, he  destroyed  or  threw  away  his  checkbook  and  passbook  (and 
apparently  the  returned  checks),  because  under  the  circumstances,  as 
he  says,  they  were  no  good  to  him.  In  view  of  the  manner  in 
which  he  dissipated  the  money  he  deposited,  his  opinion  that  they 
were  "no  good  to  him"  seems  to  be  sound.  The  District  Court  sug- 
gested that  "if  the  bankrupt  had  not  destroyed  his  checkbook  the 
creditor  might  have  had  some  basis  for  investigating  the  truth  ot  his 
statements"  as  to  money  lost  in  speculating  and  gambling.  As  to  the 
speculations,  the  bankrupt  did  not  claim  to  have  entered  into  any 
except  with  one  firm  of  brokers,  whose  name  he  gave;  their  books 
would  have  given  all  the  details  required,  while  the  checkbook  would 
only  have  given  name,  date,  and  amount.  Evidently  the  objecting 
creditor  was  satisfied  as  to  the  truthfulness  of  the  bankrupt's  state- 
ments as  to  stock  speculations,  for  he  did  not  call  the  brokers.  As 
to  the  money  lost  in  gambling,  it  is  very  doubtful  whether  the  check- 
book would  have  given  much  basis  for  investigation,  but  whether 
that  be  so  or  not  is  not  the  essential  point.  The  act  refuses  discharge 
when,  "with  fraudulent  intent  to  conceal  his  true  financial  condi- 
tion and  in  contemplation  of  bankruptcy  [the  appUcant  has]  de- 
stroyed *  *  *  books  of  account  or  records  from  which  his  true 
condition  might  be  ascertained."  Act  July  i,  1898,  c.  541,  §  14,  30 
Stat.  550  [U.  S.  Comp.  St.  1901,  p.  3427] .  The  schedule  of  cred- 
itors is  illuminative  as  to  the  circumstances  under  which  the  check- 
book, etc.,  were  destroyed.  Of  the  $9,304.54  total  liabilities,  over  $7,- 
600  appears  to  have  been  for  money  borrowed  by  the  bankrupt,  and, 
with  the  exception  of  $332.40,  borrowed  during  the  year  1902.  One 
item  only,  for  goods  sold  and  delivered  ($11),  appears  to  have  been 
incurred  in  1901.  Three  other  items  of  like  character  aggregate 
$,739.12,  and  are  stated  to  have,  been  incurred  in  1901-02,  presumably 
the  greater  portion  of  them  in  1902.  Evidently,  while  his  bank  ac- 
count held  anything,  the  bankrupt  paid  his  debts  as  he  incurred  them ; 
and,  at  the  time  he  exhausted  it  and  destroyed  or  cast  aside  his 
checkbook  and  passbook  as  "no  further  good  to  him,"  his  debts 
were  so  few  and  trifling  in  amount  that  we  do  not  feel  warranted  in 
holding,  contrary  to  his  assertions,  that  the  destruction  was  under- 
taken in  contemplation  of  bankruptcy,  or  with  fraudulent  intent  to 
conceal  his  true  financial  condition. 

The  order  of  the  District  Court  is  reversed,  and  the  cause  remand- 
ed with  instructions  to  grant  the  discharge. 


(127  Fed.  953.) 

UNITED  STATES,  Jo  Use  of  HUDSON  RIVER  STONE  SUPPLY  CO.,  V. 

MOLLOY  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  1,  1904.) 

No.  82. 

"L  Sales— Payment  by  Installments— Bbeach  by  Pubchaseb-^uby  Ques- 
tion. 

Evidence  in  an  action  for  the  purchase  price  of  goods,  defended  on  the 
ground  of  the  seller*8  breach  of  contract  in  not  making  prompt  deliveries, 
examined,  and  held  to  warrant  submitting  to  the  jury  the  question  wheth- 
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er  defendant  had  not  first  breached  the  contract  by  failure  to  pay  the 
required  installments  of  purchase  money,  so  as  to  render  bis  subsequent 
termination  thereof  wrongful. 

2.  Same— Nature  of  Action— Quantum  Vauebat. 

Where  a  purchaser  of  goods  wrongfully  breaks  the  contract  of  sale,  the 
seller  is  entitled  to  sue  on  a  quantum  valebat  for  compensation  for  his 
partial  performance. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Writ  of  error  to  review  the  action  of  the  United  States  Circuit  Court 
for  the  Southern  District  of  New  York  in  directing  a  verdict  for  de- 
fendants, rendering  a  judgment  on  the  merits  in  their  favor,  and  or- 
dering that  the  complaint  be  dismissed. 

W.  H.  Stayton,  for  plaintiflE  in  error. 
Abram  J.  Rose,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  plaintiff  company  sued  in  the 
name  of  the  United  States,  under  an  act  of  Congress  for  the  protection 
of  persons  furnishing  materials  for  the  construction  of  public  works, 
for  the  use  and  benefit  of  said  ccMnpany,  alleging  the  refusal  of  de- 
fendant, Molloy,  to  pay  for  stone  delivered  to  him,  reasonably  worth 
$2,142,  used  in  a  certain  contract  with  the  United  States  government, 
and  for  which  he  had  agreed  to  pay ;  and  further  alleging  that  both 
defendants  had  entered  into  a  bond  to  the  United  States  that  the  de- 
fendant, Molloy,  should  pay  all  persons  furnishing  materials  to  be  used 
in  said  work. 

Plaintiff  proved  that  it  delivered  said  stone  to  Molloy,  that  it  was 
worth  the  sum  charged,  and  that  Molloy  prc«iiised  to  pay  therefor,  and 
it  was  admitted  that  said  stone  was  used  in  said  government  contract. 
Defendant  then  proved  a  written  contract  between  the  plaintiff  com- 
pany and  the  firm  of  Molloy  &  Sheehan,  of  which  defendant,  Molloy, 
was  a  member,  in  which  the  plaintiff  company  agreed,  inter  alia,  "to 
keep  the  party  of  the  second  part  supplied  with  stone  thereafter  as  re- 
quired," and  the  defendant  agreed  "to  make  payments  to  party  of  the 
first  part,  every  thirty  (30)  days,  for  ninety  per  cent.  (90  %)  of  the 
material  used  the  previous  month,  and  the  balance  thirty  days  after 
completion  of  contract."  Defendant  also  proved  that  there  was  no 
contract  other  than  this  written  contract  between  the  parties,  and  that 
the  plaintiff  company  failed  to  supply  stone  as  required.  Defendant, 
Molloy  further  proved  that,  after  several  complaints,  he  gave  notice 
to  the  plaintiff  company  tliat  he  elected  to  treat  its  conduct  as  an  ab- 
solute breach  of  contract,  and  to  hold  it  liable  in  damages  therefor. 
Thereupon  both  parties  rested.  Defendant  moved  for  a  direction  of  a 
verdict. 

Plaintiff's  counsel  then  said: 

"I  desire  to  go  to  the  jury  specifically  on  the  ground  that  on  the  22d  day 
of  May  there  was  absolutely  no  firm  of  Molloy  &  Sheehan  in  existence;  it 
makes  no  difference  what  relations  we  had  had  with  the  firm.  On  the  22d  day 
of  May  we  began  to  deliver  stone  to  them,  which  Bir.  Molloy  received  in  his 
personal  name,  and  did  not  mention  Molloy  &  Sheehan.    P^haps  we  famished 
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It  under  the  written  contract,  and  perhaps  we  did  not  We  ask  to  go  to  the 
Jury  on  the  question  of  fact  whether  It  was  not  stone  furnished  Molloy,  instead 
of  Molloy  &  Sbeehan." 

The  court  denied  the  request,  and  plaintiff  excepted. 

Counsel  for  plaintiff  assigned  as  error  certain  rulings  of  the  court, 

but  in  his  brief  and  argument  he  stated  that  the  single  question  raised 

in  this  court  was  as  follows : 

"Where  there  is  a  written  contract,  only  partly  performed,  and  disputes 
arise  between  the  parties,  whereupon  one  of  them  declares  the  contract 
terminated  and  refuses  to  accept  further  deliveries,  may  the  other  party  sue 
in  quantum  meruit,  or  must  he  sue  on  the  express  contract?" 

Plaintiff's  counsel  further  says : 

"The  court  refused  to  allow  the  case  to  go  to  the  Jury,  holding  that  suit  must 
be  on  the  special  agreement,  even  where  defendant  admitted  that  he  had 
terminated  the  contract.  On  this  theory  a  verdict  for  defendant  was  directed. 
From  that  direction  plaintiff  appeals/' 

The  record  fails  to  show,  except  inferentially,  that  the  court  di- 
rected a  verdict  on  said  theory,  and  fails  to  show  any  exception  ma- 
terial to  this  question,  other  than  the  one  stated  above.  But  as  both 
parties  agree  that  this  question  is  the  only  one  involved,  and  have  asked 
that  ft  be  disposed  of,  the  assignment  of  error  will  be  treated  as  though 
it  had  been  founded  upon  an  exception  duly  taken. 

There  is  much  uncertainty  and  conflict  of  authority  on  this  ques- 
tion. The  parties  hereto  have  treated  this  claim  as  one  founded  on  a 
quantvun  meruit,  which  lies  for  work  and  labor.  Strictly  speaking,  it 
is  on  a  quantum  valebat,  which  lies  for  goods  sold  and  delivered.  The 
first  and  controlling  question  is  whether  there  was  evidence  to  go  to 
the  jury  that  defendant  wrongfully  terminated  said  written  contract. 
The  evidence  is  uncertain  and  unsatisfactory  as  to  which  party  first 
broke  the  contract.  But  it  appears  from  Molloy's  testimony  that  plain- 
tiff delivered  a  load  of  stone  prior  to  May  22d.  It  appears  that  this 
load  of  stone  was  never  paid  for.  It  may  be  inferred  from  Molloy's 
telegrams  that  another  load  was  furnished  prior  to  June  i6,  1897.  In 
all,  four  loads  were  delivered,  and  nothing  was  paid  therefor,  although 
more  than  30  days  had  elapsed  since  the  delivery  of  the  first  load. 
More  than  30  days  elapsed  between  the  end"  of  the  month,  in  which  the 
first  load  was  delivered  and  no  payment  made,  and  the  time  when  the 
defendant  notified  plaintiff  that  he  would  no  longer  abide  by  the  terms 
of  the  contract  Defendant,  Molloy,  accepted  a  boat  load  of  stone  on 
or  about  July  ist,  and  attempted  to  rescind  said  contract  on  July  8th. 
He  subsequently  admitted  his  liability  for  the  stone  furnished,  and 
promised  to  pay  therefor.  In  tliese  circumstances  it  must  be  held 
either  that  defendant  wrongfully  failed  to  fulfill  said  contract,  or,  at 
least,  that  there  was  sufficient  evidence  of  his  breach  to  go  to  the 
jury. 

If  the  defendant  wrongfully  broke  said  contract,  plaintiff  was  dis- 
charged from  further  performance,  and  was  entitled  to  sue  on  a 
quantum  valebat  for  compensation  for  his  partial  performance.  Clark 
on  Contracts,  694.  This  cause  of  action  is  distinct  from  that  arising 
out  of  the  original  contract,  and  is  based  upon  the  contract  implied  by 
law  from  the  acceptance  by  the  other  party  of  the  benefit  of  such  per- 
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formance.  Clark  v.  Mayor,  4  N.  Y.  342,  53  Am.  Dec.  379;  John 
Pinches  v.  The  Swedish  Ev.  Luth.  Church,  55  Conn.  183,  10  Atl.  264, 
and  cases  cited;  Derby  v.  Johnson,  21  Vt  17;  Clark  on  Contracts, 
782,  and  cases  cited;  Davison  v.  Von  Lingen,  113  U.  S.  40,  5  Sup.  Ct. 
346,  28  L.  Ed.  885 ;  Anson  on  Contracts,  352.  The  rule  in  the  federal 
courts  is  stated  as  follows: 

"When  a  party  injured  by  the  stoppage  of  a  contract  elects  to  rescind  It, 
♦  ♦  ♦  he  recovers  the  value  of  his  services  actually  performed,  as  upon  a 
quantum  meruit"  United  States  v.  Behan,  110  U.  S.  338,  345,  4  Sup.  Ct  81, 
28  L.  Ed.  16a 

Lovell  V.  St  Louis  Mutual  Life  Ins.  Co.,  in  U.  S.  264,  4  Sup.  Ct 
390,  28  L.  Ed.  423.  The  cases  bearing  on  this  general  subject  are 
collected  and  discussed  in  the  recent  opinion  of  this  court  in  Re  Stem, 
116  Fed.  604,  54  C.  C.  A.  60. 

Counsel  for  defendant  has  cited  the  three  following  cases :  Dermott 
V.  Jones,  2  Wall,  i,  17  L.  Ed.  762;  Lantry  v.  Parks,  8  Cow.  63;  Jen- 
nings V.  Camp,  13  Johns.  94,  7  Am..  Dec  367.  In  Dermott  v.  Jones 
there  was  no  question  involved  of  the  termination  of  the  contract  by 
defendant  The  court,  after  having  held  that  plaintiff  was  entitled  to 
recover,  merely  stated  obiter  the  general  rule,  applicable  to  cases  where 
there  has  been  no  breach  on  the  part  of  the  defendant,  that  while  a 
special  contract  remains  executory  the  plaintiff  must  sue  upon  it  But 
the  court  also  says : 

"Where  he  has  in  good  faith  fulflUed,  but  not  in  the  manner  or  not  within 
the  time  prescribed  by  the  contract,  and  the  other  party  has  sanctioned  or  ac- 
cepted the  work,  he  may  recover  upon  the  common  counts  in  indebitatus  as* 
sumpsit" 

In  the  other  two  cases  the  court  merely  held  that  where  a  party 
enters  into  a  contract  and  performs  part,  and  then,  without  cause  and 
without  the  fault  of  the  other  party,  abandcms  the  performance,  he 
cannot  recover  on  the  common  counts.  It  is  unnecessary  to  discuss 
the  soundness  of  these  two  decisions,  as  they  have  no  bearing  on  the 
case  at  bar.  We  think  the  court  erred  in  refusing  to  submit  the  case 
to  the  jury. . 

The  judgment  is  reversed. 


(127  Fed.  95G.) 

PENNSYLVANIA  R.  CO.  ▼.  PALMER. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  25,  1904.) 

No.  65. 

1.  Appeal— Habhless  Erbob. 

Where  a  witness  had  testified  to  certain  facts  without  objection,  the 
admission  of  other  evidence  of  like  nature  under  objection  was  harmless. 

2.  Same— Objection— Exceptions. 

Where  no  objection  or  exception  was  taken  to  the  introduction  of  evi- 
dence at  the  trial,  it  cannot  be  reviewed  on  appeal. 

3.  Request  to  Charge— Instructions  Already  Given. 

Where  an  instruction  covers  the  whole  law  in  reference  to  a  matter, 
it  is  not  error  to  refuse  to  charge  particular  circumstances  in  reference 
thereto. 
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4.  Cabbiebs— Ejection  of  Passengeb— Damages— Excessiveness. 

Where  an  infirm  passenger  was  wrongfully  ejected  from  a  train  on  a 
cold,  wet  day,  and  by  reason  thereof  was  taken  sick,  threatened  with 
pneumonia,  and  contracted  rheumatism,  wliich  thereafter  settled  in  the 
stump  of  his  leg,  and  his  earning  capacity  was  somewhat  Impaired,  a  ver- 
dict for  $1,000  was  not  excessive. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  a  writ  of  error  by  defendant  below  to 
review  a  judgment  entered  by  the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York  upon  a  verdict  in  favor  of  the  plaintiff 
below  for  $i,ooo  damages  for  having  been  ejected  from  the  train  of 
the  defendant. 

Henry  G.  Ward,  for  plaintiff  in  error. 
Theodore  B.  Chancellor,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  Upon  the  argument  of  the  assign- 
ments of  error,  the  claim  that  the  conductor  was  justified  in  ejecting 
the  plaintiff  was  not  pressed. 

The  facts  in  the  case  material  to  the  disposition  of  the  questions 
raised  are  as  follows :  The  plaintiff  originally  purchased  a  ticket  to 
Chester,  Pa.,  and  return.  He  stopped  at  Chester,  and  then  pur- 
chased a  ticket  to  Baltimore  and  return.  He  went  to  Baltimore,  and, 
on  the  return  trip  to  Chester,  handed  the  conductor  an  envelope  con- 
taining the  two  return  tickets,  and  said  he  wished  to  stop  at  Chester. 
The  conductor  took  the  tickets  and  went  away,  and  later  returned 
the  envelope  with  the  ticket  therein  from  Chester  to  Jersey  City.  By 
mistake,  he  had  punched  said  ticket  so  as  to  indicate  that  it  had  been 
used  between  Chester  and  Philadelphia.  Plaintiflf  stopped  at  Ches- 
ter, and  later  took  the  train  from  there  to  return  to  Jersey  City.  The 
conductor  refused  to  accept  said  ticket,  and  ejected  the  plaintiff  from 
the  train  at  Sharon  Hill,  a  regular  station  on  the  line  of  the  defendant. 

In  response  to  the  question,  "What  did  you  do  after  you  got  off 
the  train  ?"  plaintiff  testified  as  follows : 

**I  tried  to  get  np  to  the  station.  It  was  up  an  incline.  I  can't  quite  re- 
member— I  have  never  been  there  since — how  it  was,  but  I  had  to  go  up  a 
hill,  lika  A  bridge  ran  over  the  railroad  at  that  point,  I  remember.  I  goes 
to  the  station,  and  steps  in,  and  asks  this  man  if  that  ticket  was  good  to 
Philadelphia,  and  he  said,  *Yes.'  I  got  up  there  the  best  I  could,  and  I  don't 
know  how  many  times  I  fell  down,  going  up  there." 

Counsel  for  the  defendant  objected  to  this  evidence,  which  objection 
was  overruled.  Thereafter  he  moved  to  strike  out  said  answer  "if 
this  testimony  is  to  be  used  as  an  element  of  damage,"  which  motion 
was  denied,  and  an  exception  was  duly  taken. 

Plaintiff  further  testified  that,  when  the  conductor  threatened  to 
throw  him  off  the  train,  he  told  him  he  ought  to  be  very  careful,  as 
he  was  not  a  very  able-bodied  man ;  that  he  was  put  off  at  a  place 
loo  yards  from  the  station ;  that  it  was  a  cold,  nasty,  sloppy  day,  some 
of  the  time  raining  and  some  of  the  time  hailing,  and  that  it  took  him 
15  or  20  minutes  to  go  from  the  point  where  he  had  been  ejected  to 
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the  station ;  that  he  was  sick  in  bed  right  afterwards,  and  was  threat- 
ened with  pneumonia;  that  he  consulted  a  physician  as  soon  as  he 
could  get  him ;  and  that  he  had  the  rheumatism.  He  also  stated  that 
at  the  time  of  the  accident  he  had  a  wooden  leg;  that  the  rheumatism 
thereafter  settled  in  the  stump.  No  objection  was  made  to  the  re- 
ception of  this  testimony,  and  no  motion  was  made  to  strike  it  out. 
The  only  part  of  the  answer  objected  to,  which  states  what  plaintiff 
did,  was  immaterial,  in  view  of  his  other  testimony  admitted  without 
objection.  The  court,  in  its  charge,  did  not  refer  to  said  evidence  as 
an  element  to  be  considered  in  assessing  damages.  Apparently,  it 
was  admitted  in  connection  with  the  other  evidence  merely  to  show 
the  character  of  the  place,  and  the  conditions  there  prevailing  at  the 
time  when  plaintiff  was  ejected,  in  order  that  the  jury  might  deter- 
mine whether  or  not  defendant  was  justified  in  ejecting  him  there  un- 
der such  conditions. 

Error  is  also  assigned  because  of  the  admission  of  testimony  by 
plaintiff  in  response  to  the  question,  "Will  you  tell  us  just  what  your 
income  was  during  the  year  preceding  this  accident?"  There  is  no 
foundation  for  this  assignment,  because  the  question  was  asked  with- 
out objection,  and  no  exception  was  taken  to  the  answer.  The  other 
questions  objected  to,  as  to  how  many  horses  he  would  fix  or  at- 
tend to  in  the  course  of  a  year,  were  withdrawn,  and  were  not  an- 
swered. 

•The  court  charged  the  jury,  inter  alia,  that,  if  the  plaintiff  was  en- 
titled to  a  verdict,  they  should  award  as  damages — 

•'Such  sum  as  will  reasonably  and  fully  compensate  plaintiff  for  such  physical 
pain  as  he  suffered,  if  any,  as  the  natural  and  probable  consequence  of  the 
defendant's  wrongful  act;  in  addition  thereto,  such  sum  as  will  reasonably 
uud  fairly  compensate  him  for  such  loss,  If  any,  sustained  by  him  in  his  busi- 
ness or  profession  by  reason  of  his  loss  of  earning  capaci^,  and  loss  of  ability 
to  carry  on  and  attend  to  his  said  business  or  profession,  if  such  loss  was  the 
natural  and  probable  result  of  defendant's  wrongful  act  or  acts.  In  consider- 
ing the  question  of  loss  of  earning  capacity,  or  ability  to  conduct  and  carry 
on  plaintiff's  business,  you  may  consider  the  evidence  as  to  what  plaintiff  for 
a  number  of  years  just  prior  to  his  ejection  from  the  train  had  earned — ^how 
much  less  he  has  been  able  to  earn  since  that  time — ^If  you  believe  the  evidence 
to  have  sustained  that  point" 

The  defendant  requested  the  court  to  charge,  andMuly  excepted  to 
its  refusal  to  charge,  as  follows : 

*'Even  If  the  plaintiff  caught  cold  or  was  taken  ill  with  rheumatism,  which 
settled  in  his  stump,  because  of  the  weather  prevailing  at  the  time  he  was 
ejected  from  the  train,  these  results  are  remote  and  consequential,  and  not  the 
proximate  results  of  the  ejection,  and  the  plaintiff  cannot  recover  for  them  Ir 
this  action." 

The  foregoing  portions  of  the  charge  were  not  excepted  to,  and 
we  perceive  no  ground  on  which  an  exception  could  have  been  sus- 
tained. They  fully  and  fairly  stated  the  elements  to  be  considered, 
by  the  jury  in  determining  the  character  of  the  damages  for  which 
compensation  should  be  given,  and  the  principles  upon  which  the 
amount  thereof  should  be  determined.  Each  of  said  statements  was 
qualified  by  the  limitation  that  the  injuries  must  be  such  as  would 
naturally  and  probably  result  from  defendant's  wrongful  acts. 
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The  only  question  is  whether  the  court  was  bound  to  make  the  fur- 
ther charge  requested,  that  certain  damages  were  too  remote  to  be 
the  subject  of  recovery  in  this  action.  Whether,  under  the  circum- 
stances, the  court  would  have  been  justified  in  making  the  charge  as 
requested  by  the  plaintiff,  we  are  not  called  upon  to  determine. 
Where  the  charge  covers  the  whole  law  in  reference  to  a  matter,  it  is 
not  error  for  the  court  to  refuse  to  also  charge  particular  circum- 
stances in  reference  thereto. 

"It  is  much  the  better  practice  to  refuse  to  give  instructions  to  the  jury,  the 
substance  of  which  has  already  been  stated  in  the  general  charge,  than  to 
repeat  the  same  charge  in  different  language,  although  the  charge  requested 
may  be  technically  correct  as  an  abstract  proposition  of  law,  for  a  multitude 
of  instructions,  all  stated  in  different  language  and  meaning  the  same  thing, 
tends  rather  to  confuse  than  to  enlighten  the  minds  of  the  jury."  Erie  Rail- 
road Ck).  V.  Winter's  Adm'r,  14a  U.  S.  60,  75,  12  Sup.  Ct  85C|  361,  36  L.  Ed.  71. 

Certainly,  in  view  of  all  the  facts,  the  damages  awaided  were  not 
excessive,  and  might  very  properly  have  been  awarded  b)  tb^  ji^ry 
solely  for  the  unquestioned  elements  of  damage  suggested  in  the 
charge  of  the  court,  such  as  the  indignity  and  humiliation  of  the  un- 
lawful public  expulsion,  and  the  injury  to  plaintiff's  feelings  through 
the  insulting  language  or  conduct  of  defendant's  servants,  etc. 

The  assignment  of  error  that  the  trial  judge  erred  in  refusing  to 
charge  that  it  was  the  duty  of  plaintiff  to  pay  his  fare  need  not  be 
considered,  as  the  testimony  showed  that  he  had  not  sufficient  money 
with  which  to  pay  it. 

The  judgment  is  affirmed. 


(127  Fed.  959.) 

UNITED  STATES  v.  LOSEKAMP. 

(Circuit  €k>urt  of  Appeals,  Ninth  Circuit.    February  1,  1904.) 

No.  967. 

1.  Public  Land— Railboad  Gbants— Title— Subvet—Deposit  of  Cost. 

Since,  under  Act  Cong.  July  2,  1864,  c.  217.  13  Stat.  365,  granting  land? 
to  the  Northern  Pacific  Railroad  Company,  such  company  acquired  title  to 
the  odd-numbered  sections  within  the  place  limits  of  its  grant  on  the  filing 
of  its  map  showing  the  definite  location  of  its  road,  without  payment  or 
deposit  of  the  cost  of  survey  imder  Act  Cong.  July  15,  1870,  c.  292,  §  1,  16 
Stat  291,  305,  declaring  that,  before  any  land  shall  be  conveyed  to  the 
company,  it  shall  deposit  the  cost  of  surveying,  selecting,  and  conveying 
the  same  in  the  United  States  Treasury,  the  United  States  could  not  re- 
cover for  timber  cut  from  the  public  domain,  which,  when  surveyed,  would 
consist  of  odd-numbered  sections  within  the  railroad  grant,  and  would  then 
be  conveyed  to  the  railroad  company. 

In  Error,  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  District  of  Washington. 

This  action  was  brought  by  the  United  States  against  the  defendant  to  re- 
cover the  value  of  timber  cut  from  unsurveyed  land  claimed  to  bfe  public  land. 
The  bill  alleged  that  certain  unsurveyed  public  lands  situated  at  Nason  Station, 
Chelan  county,  Wash.,  and  near  Chiwaukum,  Wash.,  would  be,  if  surveyed, 
certain  described  sections ;  that  during  the  years  1893  to  1901,  Inclusive,  there 
was  growing  upon  said  lands  a  large  amount  of  valuable  timber,  the  property 
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of  the  plaintiff ;  that  during  those  years  one  W.  H.  Middleton  unlawfully,  and 
without  any  authority  whatever,  entered  upon  said  land  and  upon  tlie  lands 
of  plaintiff  immediately  contiguous  thereto,  and  cut  down  a  large  quantity 
of  timber,  and  manufactured  the  same  into  saw  logs ;  that  he  afterwards  re- 
moved the  said  saw  logs,  and  manufactured  the  same  into  lumber,  and  sold  and 
delivered  the  same  to  various  persons — among  others,  144,000  feet  of  the  said 
lumber  so  unlawfully  taken  to  the  defendant  herein,  which  was  at  the  time  of 
the  value  of  ^1,440 ;  that  defendant  converted  the  lumber  to  his  own  use,  and 
refused  to  pay  the  plaintiff  therefor.  Judgment  was  asked  for  the  sum  of 
$1,440.  The  defendant  denied  generally  the  allegations  of  the  complaint,  and, 
as  matter  of  defense,  alleged  that,  if  any  of  the  lumber  or  saw  logs  or  timber 
described  In  the  complaint  was  cut  from  the  lands  described  by  the  said  Mid- 
dleton, it  was  so  cut,  manufactured,  and  disposed  of  in  the  innocent  belief  that 
the  said  lands  belonged  to  the  Northern  Pacific  Railway  0>mpany,  and  with 
the  understanding  and  belief  that  he  had  a  right  to  cut  and  remove  the  timber 
and  manufacture  the  same  into  lumber.  Defendant  alleged  that  he  himself  had 
no  knowledge  that  any  of  the  lumber  purchased  by  him  from  said  Middleton 
was  taken  from  the  lands  of  the  plaintiff,  and,  further,  that  the  defendant 
acted  merely  as  a  middleman,  and  distributed  the  said  lumber  to  customers  of 
the  said  Middleton,  receiving  a  small  commission  therefor. 

It  was  shown  upon  the  trial  that  Middleton  ran  a  sawmill  for  several  years 
with  timber  cut  from  the  lands  described  in  the  complaint,  which  were  unsur- 
veyed  lauds  within  the  primary  limits  of  the  grant  to  the  Northern  Pacific 
Railroad  by  the  act  of  July  2,  18<54,  c.  217, 13  Stat  365 ;  that,  if  surveyed,  these 
lands  would  be  the  odd  and  even  numbered  sections  mentioned  in  the  com- 
plaint ;  that  the  defendant  was  a  general  merchant,  with  whom  Middleton  had 
a  running  account,  and  to  whom  he  shipped  lumber  at  various  times  for  dis- 
tribution by  him  to  various  customers,  and  at  times  for  his  own  purposes ;  that 
the  timber  was  worth,  in  the  standing  tree,  50  cents  per  thousand  feet;  that 
the  reasonable  value  of  the  lumber,  when  shipped,  wis  $7  and  $8  per  thousand 
feet,  and,  from  the  books  of  account  of  the  defendant,  lumber  had  been  re- 
ceived from  Middleton,  for  himself  and  others,  and  credited  to  his  account, 
during  the  years  1896, 1897, 1898.  and  1890,  in  the  sum  of  about  ^,200.  Middleton 
himself  testified  that  when  cutting  the  timber  he  thought  he  was  cutting,  and 
intended  to  cut,  from  the  odd-numbered  sections  within  the  railroad  limits,  and 
that  he  had  settled  with  the  railroad  company  for  the  cutting  done  by  him. 

A  verdict  was  rendered  in  favor  of  the  plaintiff,  in  the  sum  of  $105.60,  and 
Judgment  entered  accordingly.  The  action  is  now  before  this  court  upon  writ 
of  error  sued  out  by  the  plaintilE. 

Jesse  A.  Frye,  U.  S.  Atty.,  and  Edward  E.  Cushman,  Asst.  U.  S. 
Atty. 

Robertson,  Miller  &  Rosenhaupt  and  Frank  Reeves,  for  defendant  in 
error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges, 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
error  assigned  is  the  refusal  of  the  court  below  to  allow  the  plaintiff  to 
show  that  the  Northern  Pacific  Railway  Company  had  failed  to  deposit 
in  the  Treasury  of  the  United  States  the  money  necessary  to  pay  for 
the  survey,  selection,  and  transfer  of  the  lands  involved  herein,  under 
the  requirements  of  the  act  of  July  15,  1870,  c.  292,  §  i,  16  Stat  291, 

305- 

The  court  instructed  the  jury  that  it  was  to  consider  whether  the 
timber  in  question  was  cut,  without  license  or  permission,  from  land  to 
which  the  government  had  full  title ;  that  it  was  admitted  that  the  lum- 
ber received  by  the  defendant  was  cut  from  timber  on  an  unsurveyed 
area,  which,  when  surveyed,  would  be  divided  into  legal  subdivisions, 
some  of  which  would  be  even-nimibered  sections,  and  some  odd-num- 
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bered  sections ;  that  this  unsurveyed  area  was  within  the  limits  of  the 
land  grant  of  the  Northern  Pacific  Railway  Company,  and  within  these 
limits  the  government  had  parted  with  its  title  to  the  odd-numbered 
sections,  and  had  retained  its  title  to  the  even-numbered  sections. 
The  court  thereupon  limited  the  inquiry  of  the  jury  to  the  question  as 
to  the  amount  of  lumber  cut  and  removed  from  the  even-numbered  sec- 
tions. To  these  instructions  of  the  court,  no  exceptions  were  taken  by 
the  plaintiflF.  The  instructions  presented  the  direct  and  only  question 
involved  in  this  writ  of  error,  namely,  was  the  United  States  entitled 
to  recover  for  the  value  of  the  timber  cut  and  removed  from  the  odd- 
numbered  sections  within  the  grant  to  the  Northern  Pacific  Railway 
Company,  as  well  as  from  the  even-numbered  sections  within  that 
grant? 

The  ruling  of  tlie  court  excluding  testimony  tending  to  show  that 
the  land  had  remained  unsurveyed  because  the  Northern  Pacific  Rail- 
way Company  had  failed  to  deposit  in  the  Treasury  of  the  United  States 
the  money  necessary  to  defray  the  expenses  of  making  the  survey  did 
not  necessarily  involve  the  whole  question  in  controversy,  and  the 
judgment  of  the  court  below  might  be  affirmed  for  that  reason.  But, 
passing  over  this  objection  to  the  assigned  error,  we  will  consider 
whether  the  evidence  offered  was  material  and  relevant  to  the  question 
before  the  court. 

The  act  of  July  2,  1864,  granting  lands  to  the  Northern  Pacific  Rail- 
road Company  to  aid  in  the  construction  of  a  railroad,  has  been  con- 
sidered many  times  by  the  Supreme  Court  of  the  United  States.  In 
Buttz  V.  Northern  Pacific  Railroad,  119  U.  S.  55,  7  Sup.  Ct.  100,  30 
L.  Ed.  330,  the  court  seems  to  have  favored  a  construction  of  the  act 
that  would  withdraw  all  odd-numbered  sections  of  public  land  from 
sale,  entry,  or  pre-emption  within  the  limits  of  40  miles,  upon  the  filing 
of  a  map  showing  the  general  route  of  the  proposed  railroad,  thus  mak- 
ing the  grant  operative  before  the  filing  of  a  map  of  definite  location  of 
the  road.  In  St.  Paul,  etc.,  Ry.  v.  Northern  Pacific  Ry.,  139  U.  S.  18, 
II  Sup.  Ct.  389,  35  L.  Ed.  JTy  this  decision  was  approved,  upon  the 
point  that,  after  withdrawal  of  land  upon  the  designation  of  the  gen- 
eral route,  no  adverse  interest  could  be  acquired  therein  against  the 
railroad  company.  In  the  recent  case  of  Nelson  v.  Northern  Pacific 
Railway,  188  U.  S.  108,  23  Sup.  Ct.  302,  47  L.  Ed.  406,  it  is  definitely 
stated  that  under  the  grant  in  question  the  railroad  company  acquired 
no  vested  interest  in  tfie  granted  lands  prior  to  definite  location  of  the 
road,  citing  many  previous  decisions  of  the  Supreme  Court  in  support 
of  this  holding;  and,  commenting  upon  the  fact  that  the  decision  in 
Buttz  V.  Northern  Pacific  Railroad,  supra,  seemed  to  support  the  propo- 
sition that  some  interest  was  acquired  upon  the  designation  of  the  gen- 
eral route,  the  court  disclaims  the  idea  that  the  eminent  jurist  who 
delivered  the  opinion  of  the  court  in  that  case  meant  to  announce  any 
new  doctrine,  or  make  statements  inconsistent  with  other  of  his  ex- 
pressions which  plainly  showed  his  opinion  to  be  that  the  grant  did  not 
become  thoroughly  operative  until  the  map  of  definite  location  was 
filed. 

There  is  no  contention  that  the  map  of  definite  location  was  not  filed 
in  the  present  case  before  the  trespass  complained  of,  but  it  is  contend- 
62aC.A.— 38 
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ed  by  the  plaintiff  in  error  that,  even  under  the  construction  of  the  act 
above  stated,  the  legal  title  to  the  odd-nuinbered  sections  did  not  pass 
to  the  railroad  company  until  the  payment  of  the  cost  of  the  survey  into 
the  Treasury  of  the  United  States ;  that,  until  it  is  shown  that  such 
pa>Tnent  was  made,  the  title  to  the  lands  must  be  considered  to  have 
remained  in  the  United  States.  This  contention  is  based  upon  a  clause 
in  the  act  of  July  15,  1870,  making  appropriations  for  sundry  civil  ex- 
penses, which  provides  for  the  expenditure  of  a  certain  sum  of  money 
for  the  survey  of  the  public  lands  within  the  limits  of  the  land  grant 
to  the  Northern  Pacific  Railroad  Company,  provided  "that  before  any 
land  granted  to  said  company  by  the  United  States  shall  be  conveyed  to 
any  party  entitled  thereto  under  any  of  the  acts  incorporating  or  re- 
lating to  said  company,  there  shall  first  be  paid  into  the  Treasury  of 
the  United  States  the  cost  of  surveying,  selecting,  and  conveying  the 
same,  by  the  said  company  or  party  in  interest."  16  StaL  305.  There 
is  no  provision  in  this  act  that  a  forfeiture  of  the  lands  shall  result  in 
the  case  of  failure  to  pay  the  cost  of  survey.  It  merely  directs  that  the 
muniment  of  title  shall  be  withheld  until  such  payment  is  made.  A 
lien  is  created  in  favor  of  the  United  States  for  the  cost  of  the  survey, 
which  takes  priority  over  all  other  claims,  even  the  state  taxes  (North- 
em  Pacific  Railway  v.  Traill  County,  115  U.  S.  600,  6  Sup.  Ct  201, 
29  L.  Ed.  755),  but  does  not  aflfect  the  right  and  title  of  the  railroad 
company  to  the  lands,  or  impair  the  force  of  the  operative  words  of 
transfer  in  the  grant  (Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241,  12 
Sup.  Ct.  158,  35  L.  Ed.  999). 

The  title  to  the  odd-numbered  sections  having  passed  to  the  defendant 
in  error,  and  this  suit  not  depending  upon  the  payment  of  the  cost  of 
survey,  the  testimony  oflFered  by  the  plaintiflF  in  error  was  irrelevant 
and  immaterial. 

The  judgment  of  the  court  below  is  affirmed. 


(127  Fed.  9e2.> 

GANNERT  v.  RUPERT. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  6,  1901) 

No.  47. 

1.  Tbade-Names— TnxEs   op  Periodicals— I NrBiNOEiCENT— In junctiow. 

A  person  publjshing  a  magazine  under  the  name  "Comfort"  has  a  trade- 
name In  such  title,  which  is  Infringed  by  the  use  of  the  name  "Hoiue 
Comfort"  for  a  magazine,  entitling  him  to  an  injunction,  without  proof 
of  damages. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For  opinion  below,  see  119  Fed.  221. 

Appeal  from  a  decree  of  the  Circuit  Court  for  the  Southern  District  of  New 
Torli,  dismissing  bill  to  restrain  the  infringement  of  complainant's  trade-mark. 
The  Circuit  Court  accurately  described  the  rival  publications  as  follows : 

"The  predecessor  of  the  complainant  corporation  in  the  year  1888,  began  the 
publication  of  a  monthly  periodical  to  which  was  given  the  name  or  title  'Com- 

1 1.  Arbitrary  descriptive  or  fictitious  character  of  trade-marks  and  trade- 
names, see  note  to  Searle  &  Hereth  Co.  v.  Warner,  60  O.  O.  A.  32a 
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fort*  It  is  still  so  known.  The  name  had  not  been  previously  nsed  for  any 
other  publication  and  the  use  thereof  since  Its  adoption  has  been  unlnterrui>ted 
and  exclusive  by  the  complainant  and  its  predecessor.  Large  sums  of  money 
have  been  expended  to  improve  Comfort's  appearance  and  increase  Us  circula- 
tion. Its  principal  readers  and  subscribers  reside  in  rural  localities.  On 
account  of  the  extensive  circulation  which  it  has  acquired.  Comfort  is  a  valu- 
able advertising  medium  for  the  sale  of  articles  and  proprietary  drugs.  It 
obtains  for  advertising  space  quite  large  remuneration.  Bvery  issue  contains 
twenty-four  pages  of  four  columns  each,  the  size  of  the  page  being  eleven  and 
one-half  by  seventeen  inches.  It  publishes  short  stories  contributed  by  its 
subscribers,  abridged  current  events,  and  reproduces  pictures  of  prominent 
men,  with  short  biographies.  Comfort  principally  aims  to  attain  distinction 
as  a  widely  circulated  monthly  periodical  among  country  folk  and  to  satisfy 
the  advertiser.  It  is  published  at  Augusta,  Me.  Its  name  is  printed  at  the 
head  of  the  title  page  in  red  letters  horizontally  cut  by  a  yellow  key,  which 
passes  through  the  letters  all  on  one  line.  Underneath  the  title  appear  in 
explanation  the  words,  *The  Key  to  a  Million  Homes.'  The  bill,  after  char- 
ging that  the  defendant  intentionally  and  fraudulently  published  a  monthly 
periodical,  the  name  or  title  of  which  is  'Home  Comfort,'  invokes  the  power 
of  this  court  to  restrain  defendant  from  appropriating  the  word  *Comfort* 
in  connection  with  the  name  or  title  to  his  periodicaL 

"The  price  per  copy  of  Home  Comfort  is  five  cents,  while  that  of  Comfort 
is  twenty-five  cents  per  annum.  Its  title  page  is  printed  in  blue ;  in  the  cen- 
ter it  has  an  oval  picture  of  a  nude  infant.  Complainant's  title  page  is  highly 
colored,  red  and  yellow,  with  figures  of  different  colors.  Defendant's  title 
page  announces  that  it  is  published  by  *W.  F.  Ruppert,  114  Fifth  Ave.,  N.  Y. 
City.'  It  is  about  half  the  size  of  complainant's  publication  and  is  devoted 
entirely  to  the  publication  of  articles  containing  suggestions  and  advice  to 
mothers  touching  infants'  ailments,  their  nature  and  hygienic  betterment" 

Archibald  Cox,  for  appellant. 
James  D.  Fessenden,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  This  is  a  trade-mark  case  pure  and  simple. 
It  is  not  a  case  of  unfair  competition.  It  is  founded  on  a  technical,  com- 
mon-law trade-mark.  With  this  distinction  in  mind  it  is  obvious  that 
many  of  the  propositions  argued  by  the  defendant  are  irrelevant.  For 
15  years  the  complainant  and  its  predecessors  have  published  a  monthly 
periodical  called  "Comfort."  Under  this  name  a  large,  lucrative  and 
growing  business  has  been  established.  A  person  publishing  a  news- 
paper or  a  magazine  may  give  it  a  name  by  which  it  is  known  and  by 
which  its  authenticity  is  attested.  This  name  is  entitled  to  the  same 
protection  as  if  it  were  affixed  to  other  articles  of  merchandise.  The 
purchasing  public  know  it  by  that  name  and  no  other.  The  name 
is  a  badge  of  origin  and  genuineness.  It  is  as  much  a  part  of  the 
proprietor's  property  as  his  counting  room  or  printing  press.  A  rival 
publisher  has  no  more  right  to  appropriate  the  name  of  the  periodical 
than  the  individual  name  of  its  owner.  But  it  is  objected  that  "Com- 
fort" is  a  standard  English  word  not  fanciful  or  manufactured  but 
descriptive,  suggesting  the  purpose  and  errand  of  the  paper.  It  cer- 
tainly is  descriptive,  but  of  what?  Surely  not  of  a  family  newspaper. 
Some  of  the  synonyms  of  comfort  are  consolation,  contentment,  ease, 
enjoyment,  happiness,  pleasure,  satisfaction,  but  would  any  of  these  be 
used  by  a  rational  being  to  describe  a  monthly  journal  intended  to 


Digitized  by  VjOOQIC 


596  G2  C.  C.  A.  REPORTS. 

circulate  in  the  rural  districts?  Would  the  word  "ease,"  for  instance, 
when  applied  to  a  newspaper  convey  to  the  reading  public  any  accurate 
information  of  its  errand  or  purpose  or  the  character  of  its  contents  ? 
It  is  thought  not.  "Comfort"  is,  it  is  true,  a  common  English  word 
free  to  all,  but  so  are  "century,"  "cosmopolitan,"  "forum"  and  "arena." 
The  last  two  are  suggestive  of  ancient  contests,  physical  and  intellect- 
ual, but  not  of  a  modem  literary  review.  Such  words  are  continually 
being  selected,  arbitrarily,  to  designate  publications  which  in  time  be- 
come known  solely  by  the  names  so  bestowed  upon  them,  and  such  use 
is  protected  by  the  courts. 

The  defendant  is  publishing  a  monthly  paper  circulating,  in  part  at 
least,  in  the  same  territory  as  the  complainant's  paper  and  covering 
a  somewhat  similar  field.  He  calls  his  paper  "Home  Comfort."  This 
is  enough  to  justify  the  relief  prayed  for.  It  is  of  no  moment  that 
the  proof  fails  to  show  deception,  confusion  or  injury  to  any  marked 
extent.  Such  proof  is  unnecessary  where  infringement  of  a  valid 
trade-mark  is  clearly  established.  The  defendant  is  using  the  com- 
plainant's property  and,  as  he  is  acting  without  color  of  right,  the  com- 
plainant is  entitled  to  have  that  use  discontinued.  If  the  defendant's 
contention  be  correct  that  actual  damage  must  be  proved  before  an  in- 
junction can  issue,  it  follows  that  if  to-morrow  a  new  infringer  should 
commence  the  publication  of  a  paper  with  a  Chinese  copy  of  the  com- 
plainant's trade-name  on  its  title  page,  the  court  would  be  powerless  to 
grant  relief  until  the  infringement  had  been  carried  on  long  enough  to 
cause  actual,  provable  damage.  Equity  is  not  so  helpless  and  im- 
potent. It  is  the  policy  of  the  law  to  arrest  the  pirate  before  he  actually 
makes  off  with  the  plunder. 

The  complainant  has  waived  an  accounting.  It  follows  that  the  de- 
cree must  be  reversed,  with  costs,  and  the  cause  remanded  to  the  Cir- 
cuit Court  with  instructions  to  enter  a  decree  for  an  injunction  restrain- 
ing the  defendant  from  infringing  the  complainant's  trade-mart 


(127  Fed.  Oai.) 

HALE  v.  WORLD  MFG.  00.  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February 'l5,  1901) 

No.  1,233. 

1.  Patents— INFBINQKMENT— Water  Still. 

.  The  Hale  patent  No.  G34,55G,  for  a  water  still  for  the  distillation  of  wa- 
ter for  domestic  purposes,  having  in  combination  a  boiler,  a  condenser, 
and  a  collector,  has  for  Its  essential  and  patentable  feature  a  sterilizing 
chamber,  consisting  of  the  upper  part  of  the  boiler,  ehove  the  water,  into 
wliich  air  is  admitted  and  carried  across  the  surface  of  the  water  through 
tlie  steam  to  a  passage  opposite  the  inlet  through  which  it  passes,  mixed 
with  the  steam,  to  the  condenser.  Such  feature  of  construction,  having 
bei»u  sptHifically  described  in  the  amended  specification,  and  insisted  upon 
as  giving  novelty  to  the  combination,  the  other  elements  of  which  were 
old,  cannot  be  disregarded,  but  Imposes  a  limitation  upon  the  claims  of 
the  patent  which  are  not  infringed  by  a  still  which  is  without  such  cham- 
ber. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

Alfred  H.  Hildreth  (Parkinson  &  Richards  and  Benjamin  Phillips, 
of  counsel),  for  appellant 

Alfred  M.  Allen,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  brought  for  an  in- 
fringement of  letters  patent  No.  634,556,-  issued  to  James  White  Hale, 
complainant  (appellant),  for  an  improvement  in  water  stills  for  the  dis- 
tillation of  water  for  domestic  purposes.  The  court  below  dismissed 
the  bill  on  the  ground  that  the  water  still  manufactured  by  the  defend- 
ants (appellees)  does  not  infringe  any  of  the  claims  of  the  patent  sued 
on.     From  this  decree  the  complainant  has  appealed. 

The  Hale  still  is  a  simple  apparatus,  designed  for  domestic  use.  It 
may  be  placed  on  an  ordinary  range  or  stove.  It  consists  of  three 
separable  parts — a  boiler,  in  which  3ie  water  to  be  distilled  is  placed ; 
a  collector  for  collecting  the  distilled  water,  which  fits  on  top  of  the 
boiler;  and  a  condenser,  containing  cold  water  for  condensing  the 
steam,  which  fits  on  top  of  the  collector.  The  floor  of  the  collector, 
which  is  flat  in  the  exhibit  shown,  thus  forms  the  top  of  the  boiler, 
leaving  a  space  for  the  steam  between  the  boiler  and  the  floor  of  the  col- 
lector, which  is  bounded  on  the  sides  by  the  walls  of  the  boiler.  An 
aperture  is  provided  in  the  floor  of  the  collector,  through  whicluthe 
steam  generated  in  the  boiler  passes  from  the  steam  space  to  the  con- 
densing chamber.  Near  the  top  of  the  boiler,  and  opposite  the  aperture 
through  which  the  steam  passes  from  the  boiler  to  the  condensing 
chamber,  an  air  inlet  is  provided,  through  which,  it  is  claimed,  air  will 
be  drawn,  as  distillation  progresses,  to  replace  that  absorbed  by  the 
condensed  water.  This  air,  confined  in  the  steam  space  by  the  floor  of 
the  collector,  is  required  to  pass  over  the  entire  surface  of  the  boiling 
water,  and  mingle  directly  with  the  scalding  steam,  before  rising,  along 
with  the  steam,  through  the  steam  passage  into  the  condensing  cham- 
ber ;  and  in  this  way,  it  is  claimed,  the  steam  space  described  acts  as  a 
sterilizing  chamber,  in  which  the  air  is  sterilized  before  it  is  absorbed 
and  aerates  the  distilled  water. 

The  defendant's  still  is  also  composed  of  three  separable  parts — a 
boiler,  a  collector,  and  a  condenser,  arranged  to  fit  together  in  the  order 
named.  The  boiler  and  condenser  are  substantially  the  same  as  those 
of  the  Hale  patent,  and  there  is  an  air  inlet  in  the  upper  side  of  the 
boiler,  so  as  to  admit  air  for  purposes  of  aeration  into  the  steam  space 
above  the  boiler ;  but  the  collector,  instead  of  being  a  vessel  having  a 
floor  through  which,  on  the  side  opposite  the  air  inlet,  a  steam  passage 
*  is  provided  from  the  boiler  to  the  condenser,  is  a  cylindrical  vessel, 
with  a  cone-shaped  flange  on  the  inside,  making  a  trough  or  gutter 
for  collecting  the  distilled  water;  thus  leaving  a  circular  opening,  of 
substantial  size,  in  the  middle  of  the  apparatus,  for  the  free  passage 
of  the  steam  from  the  boiler  to  the  condenser.  In  other  words,  the 
collector  has  no  bottom  or  floor  to  serve  as  the  top  of  a  sterilizing  cham- 
ber, but  the  ^team  rises  directly  from  the  boiler,  through  the  central 
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Opening,  into  the  condensing  chamber.  There  is  no  attempt  to  confine 
the  steam  between  the  floor  of  the  collector  and  the  surface  of  the  boil- 
ing water,  so  as  to  sterilize  the  air  by  compelling  it  to  pass  over  the 
entire  surface  of  the  boiling  water  and  mingle  with  the  scalding  steam 
before  rising,  through  the  steam  passage,  into  the  condenser.  In  a 
sense,  the  boiling  chamber  and  the  condensing  chamber  constitute  one 
chamber,  into  which,  from  the  side,  the  flange  or  gutter  of  the  col- 
lector projects. 

The  only  claims  of  the  Hale  patent  which  it  is  alleged  are  infringed 
are  claims  9  and  10,  which  read  as  follows : 

••(9)  A  still  having,  in  combination,  a  boiler  having  an  air  Inlet  near  its 
top;  a  collector  separably  connected  with  said  boiler,  said  collector  having  a 
floor  which.  In  connection  with  the  water  level  within  the  boiler  and  the  side 
walls  of  said  boiler,  forms  a  sterilizing  chaml>er  communicating  with  said  air 
inlet,  and  a  steam  passage  connecting  said  boiler  and  collector;  and  a  con- 
denser— substantially  as  set  forth." 

*'(10)  A  still  having,  in  combination,  a  boiler ;  a  condenser ;  a  collector  hav- 
ing a  floor  which,  in  connection  with  the  water  level  within  the  boiler  and  the 
side  walls  of  said  boiler,  forms  a  sterilizing  chamber;  means  for  admitting 
air  to  said  sterilizing  chamber ;  and  a  passage  connecting  said  boiler  and  col- 
lector, through  which  steam  and  sterilized  air  enter  the  collector — substan- 
tially as  set  fortlL" 

'  An  examination  of  the  prior  art  satisfies  us  that,  before  Hale  took 
out  his  patent,  patents  had  been  issued  for  water  stills  consisting  of 
three  separable  parts — a  boiler,  a  collector,  and  a  condenser — and  also 
for  water  stills  having  air  inlets  to  admit  air  for  aerating  purposes,  and 
likewise  water  stills  containing  provisions  for  purifying  and  sterilizing 
the  admitted  air.  See  the  Chase  patent,  Nos.  392498,  530,0x5,  558,775 ; 
the  Hunting  patent,  Nos.  448441,  468,913;  the  Bracher  patent,  No. 
403,633 ;  and  the  Rosebrook  patent,  No.  587,162. 

On  account  of  these  patents,  or  certain  of  them,  when  application  was 
made  for  the  Hale  patent  many  of  the  claims,  including  9  and  10,  were 
rejected.  In  reply  to  the  letter  of  rejection,  arguing  for  the  novelty 
of  his  invention.  Hale  said,  among  other  things : 

"Applicant  is  not  aware  that  any  other  person  ever  produced  a  water  still 
in  which  the  air  was  admitted  to  the  boiler,  carried  across  the  surface  of  the 
boiling  water  in  a  nearly  horizontal  direction,  and  then  admitted  into  the  con- 
densing chamber." 

This  argument  not  satisfying  the  Patent  Office,  Hale  amended  the 
application  by  changing  claims  9  and  10  so  as  to  read  as  they  do  now, 
and  by  inserting  into  the  specification  the  following  description  of  the 
sterilizing  chamber : 

"The  sterilizing  chamber  (thus  constituted  by  the  side  walls  of  the  boiler, 
the  bottom  of  the  collector,  and  the  level  of  the  boiling  water  in  the  boiler) 
has  a  horizontal  area  equal  to  and  identical  with  that  of  the  boiler,  so  that 
the  incoming  air  to  be  sterilized,  in  passing  across  said  chamber  from  the  air 
inlet  to  the  steam  and  sterilized  air  passage  leading  to  the  collector,  passes 
over  the  entire  rising  mass  of  steam,  so  that  a  thorough  incorporation  of  the 
air  with  the  steam,  and  consequent  complete  sterilization,  are  insured  before 
the  air  passes  into  the  collector." 

In  the  specification  the  collector  is  described  as  "a  cylindrical  vessel 
open  at  the  top,  and  having  as  its  bottom  a  substantially  horizontal 
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floor,**  and  the  steam  passage  is  located  "as  remote  as  possible  from  the 
air  flue." 

It  was  the  careful  description  of  the  construction  and  operation  of  the 
sterilizing  chamber,  which,  in  our  opinion,  saved  claims  9  and  10  by 
satisfying  the  Patent  Office  that  there  was  novelty  and  merit  in  Hale's 
invention.  Ihere  was  no  novelty  in  the  three  separable  parts  of  the 
still,  or  in  the  steam  passage,  or  in  the  air  inlet;  but  there  was  novelty 
in  the  arrangement  which  confined  the  steam  in  the  sterilizing^  chamber, 
and  compelled  the  admitted  air  to  pass  over  the  entire  surface  of  the 
boiling  water,  and  through  the  entire  rising  mass  of  steam,  before  being 
free  to  rise  with  the  steam,  through  the  steam  passage,  into  the  con- 
densing chamber.  The  limitations  thus  imposed  to  secure  the  patent 
cannot  now  be  disregarded.  They  constitute  one  of  the  terms  ojf  the 
grant.  Campbell  Printing  Co.  v.  Duplex  Printing  Co.,  41  C.  C.  A.  351, 
357,  loi  Fed.  282;  Roemer  v.  Peddie,  132  U.  S.  313,  10  Sup.  Ct.  98,  33 
L.  Ed.  382 ;  Royer  v.  Coupe,  146  U.  S.  524,  13  Sup.  Ct.  166,  36  L.  Ed. 
1073  >'  Thomas  v.  Rocker  Spring  Co.,  23  C.  C.  A.  211,  yy  Fed.  420. 

The  water  still  manufactured  by  the  defendants  has  no  such  steriliz- 
ing chamber.  The  collector  is  without  a  floor  to  form  the  top  of  the 
sterilizing  chamber.  The  collector  is  simply  a  cylindrical  vessel,  with 
an  inside  flange,  which  forms  a  trough  or  gutter  to  collect  the  distilled 
water.  The  flange  does  not  extend  to  or  near  the  center,  but  a  substan- 
tial circular  opening  is  left  in  the  middle  of  the  collector,  between  the 
boiler  and  the  condenser,  through  which  the  steam  and  air  rapidly  rise 
into  the  condensing  chamber.  The  admitted  air  is  not  confined  by 
the  floor  of  the  collector,  and  compelled  to  pass  over  the  entire  surface 
of  the  boiling  water,  mingling  with  the  rising  steam,  so  as  to  becwne 
completely  sterilized  before  it  issues  through  the  steam  passage  into 
the  condensing  chamber.  On  the  contrary,  the  air  is  free,  immediately 
after  entering  the  structure,  to  rise  along  the  sloping  flange  of  the 
collector,  and  through  the  circular  opening  in  the  middle,  into  the 
condensing  chamber,  together  with  the  steam.  There  is  no  attempt, 
therefore,  to  confine  the  steam  in  a  chamber  for  sterilizing  purposes, 
and  to  compel  the  air  to  pass  over  the  entire  surface  of  the  boiling 
water  and  mingle  with  it.  So  the  essential  element  of  the  Hale  patent 
is  lacking.    There  is  no  infringement. 

The  judgment  of  the  Circuit  Court  is  accordingly  affirmed. 
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(128  Fed.  268.) 

BLOOMINGDALB  et  aL  v.  WATSON  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  8,  1904.) 

No.  511. 

1.  APPBAIr-PASnSS— DlSinSBAL  FOB  NOEIJOINDEB. 

Creditors  of  an  insolvent  partnership,  whose  claims  have  been  allowed 
in  proceedings  to  wind  up  its  business,  are  necessary  parties  to  an  appeal 
from  an  order  of  distribution  made  therein;  and  where,  because  of  the 
failure  of  the  appellant  to  have  citation  issue  for  them  within  the  requirc^l 
time,  the  appeal,  as  to  them,  has  become  inoperative,  and  their  dividemlH 
have  been  paid,  they  cannot  thereafter  be  brought  in,  and  the  appeal 
will  be  dismissed. 

2.  JXJBISDICTION   OF   FEDERAL   COUBT— SurT  TO   WiND   UP   PaBTNKBSHIP— ClTl- 

2EN8HIP  OF  CbEDITOBS. 

In  a  suit  in  a  federal  court  to  dissolve  a  partnership  and  distribute  its 
assets,  frhere  the  court  had  Jurisdiction,  and  has  taken  possession  of  the 
property  and  sold  the  same,  through  a  receiver,  and  brought  in  the  cred- 
itors by  order,  the  fact  that  one  of  sudi  creditors  was  a  citizen  of  the 
same  state  as  the  complainant  does  not  affect  its  jurisdiction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia. 

A.  Leo  Weil  and  B.  M.  Ambler,  for  the  motion. 
Daniel  P.  Hays  and  F.  B.  Enslow,  opposed. 

Before  SIMONTON,  Circuit  Judge,  and  BOYD  and  KELLER, 
District  Judges. 

PER  CURIAM.  A  motion  is  made  to  dismiss  the  appeal  in  this 
case  because  a  number  of  creditors  whose  claims  have  been  allowed 
and  paid,  whose  interest  is  affected  by  the  decree  of  February,  1903, 
have  not  been  cited  to  appear  and  answer  the  appeal.  No  appeal  was 
allowed  in  open  court.  The  citation  the  court  issued  in  the  case  to 
Watson  and  his  codefendant,  Drey,  was  made  returnable  to  the  No- 
vember terni,  1903,  of  this  court.  No  citation  was  issued  to  these 
parties,  who  are  creditors,  and  the  citation  was  not  waived.  The 
citation  to  the  creditors  not  having  been  issued  and  served  before  the 
end  of  the  next  ensuing  term  of  this  court,  the  appeal,  as  to  them,  has 
become  inoperative.  Jacobs  v.  George,  150  U.  S.  4x5,  14  Sup.  Ct.  159, 
37  L.  Ed.  II 27;  Foster's  Federal' Practice,  §  508. 

These  parties  whose  names  have  been  omitted  from  the  citation  are 
creditors  to  whom,  under  the  order  of  February  — ,  1903,  money  has 
been  paid  on  claims  which  had  been  fixed  and  adjudicated  by  the  de- 
cree of  January  25,  1901.  They  were  necessary  and  essential  parties 
to  the  appeal  from  that  order.  Wilson  v.  Kiesel,  164  U.  S.  248,  17 
Sup.  Ct.  124,  41  L.  Ed.  422.  Not  having  been  included  in  the  citation, 
and  the  appeal,  as  to  them,  having  become  inoperative,  were  we  now  to 
issue  a  citation  and  require  them  to  comt  in,  we  would  deprive  them 

1 2.  Diverse  citizenship  as  ground  of  federal  Jurisdiction,  see  notes  to  Sbipp 
V.  Williams,  10  C.  C.  A.  249 ;  Mason  v.  Dullagbam,  27  C.  C.  A.  208. 
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of  rights  which  have  been  secured  to  them  by  reason  of  the  inaction  of 
the  appellants. 

It  has  been  urged  upon  us  by  the  appellants  that  an  inspection  of  the 
record  would  show  that  the  court  below  was  without  jurisdiction,  be- 
cause of  the  want  of  diversity  of  citizenship.  The  bill  was  filed 
originally  to  close  up  a  copartnership,  and  to  set  aside  an  assignment 
for  creditors  alleged  to  be  fraudulent  and  void.  When  the  bill  was 
filed  the  court  certainly  had  jurisdiction.  The  prayer  of  the  bill  was 
granted  to  this  extent:  The  copartnership  was  dissolved,  a  receiver 
was  appointed,  the  property  of  the  firm  was  sold,  and  its  proceeds  were 
held  by  the  court.  All  the  creditors  were  called  in.  Among  these 
creditors  was  one,  a  citizen  of  the  same  state  as  Watson,  complainant. 
This  did  not  deprive  the  court  of  jurisdiction.  Having  taken  posses- 
sion of  the  res,  and  proceeding  to  administer  the  same,  all  that  took 
place  thereafter  was  in  the  nature  of  ancillary  proceedings,  in  which 
neither  the  amount  in  controversy,  nor  the  citizenship  of  the  parties, 
could  deprive  the  court  of  jurisdiction. 

The  motion  to  dismiss  the  appeal  is  ^:ranted. 


(126  F«d.  267.) 

TAMBLYN  et  al.  v.  JOHNSTON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    Novemher  2,  1903.) 

No.  1,854. 

1.  Wrongful  Attachmrht— Excessive  Levy— Malice. 

When  a  plaintiff,  haying  a  legitimate  demand  against  a  defendant, 
malldonsly,  and  with  intent  to  injure  the  defendant,  rather  than  to  col- 
lect  the  debt,  brings  action  for  a  sum  largely  in  excess  of  what  he  knows 
to  be  Justly  due,  and  attaches  property  also  of  much  larger  value,  there- 
by inflicting  on  the  defendant  special  damages,  such  as  do  not  ordina- 
rily result  from  the  institution  of  a  civil  suit,  an  action  on  the  case  may 
be  maintained  against  him  therefor,  to  recover  for  the  malicious  abuse 
of  civil  process. 

2l  Demitrrer  to  Evidence— Waiver  by  Introduction  of  Evidencb. 

A  demurrer  to  the  evidence  is  waived  by  the  defendant  by  the  Intro- 
duction of  evidence  in  defense  after  the  demurrer  is  overruled. 

8.  Wrongful  Attachment—Gross  Ovekstatbment  of  Claim— Presumption 
OP  Malice. 

Where  the  plaintiff,  in  his  affidavit  for  an  attachment,  knowingly  and 
grossly  overstates  the  amount  of  his  claim,  such  action  warrants  the 
inference  of  malice. 

4.  Same— Action  for  Damages— Instructions. 

In  an  action  for  wrongful  attachment,  it  was  shown  that  defendants 
commenced  an  action  in  attachment  against  plaintiff  as  a  nonresident,  al- 
leging in  the  affidavit  filed  that  the  amount  due  them  was  $5,100,  al- 
though they  had  the  same  day  received,  to  apply  on  such  debt,  the  sum 
of  about  $2,900.  It  further  appeared  that  such  credit  was  in  fact  made 
as  of  a  previous  date  on  another  note  of  plaintiff,  not  due,  and  which 
defendants  did  not  then  own,  and  on  which  they  were  not  liable.  Held, 
that  such  fact  was  properly  submitted  for  consideration  by  the  Jury  on 
the  question  of  defendants*  good  faith  or  malicious  intent  in  suing  out  the 
attachment. 
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5.  Same— EfiTOPPEL. 

Defendants  sued  out  an  attachment  against  plaintiff  In  a  foreijni  Ju- 
risdiction, and  garnished  a  stockyards  company  which  had  possession,  as 
plaintifTs  bailee,  of  certain  stock  In  transit;  such  stock  being  then  sold 
by  the  garnishee.  Held,  that  plaintiff  was  not  estopped  to  maintain  an 
action  for  wrongful  attachment,  on  the  ground  that  it  was  procured  for 
a  largely  excessive  amount,  by  the  fact  that  after  he  had  paid  the  debt 
he  stipulated  for  the  discharge  of  the  garnishee,  and  that  Judgment  for 
costs  might  be  entered  against  him  in  the  attachment  suit. 

6.  Same— Dam  ACES— EviDENXE  op  Loss  of  Credit. 

In  an  action  for  wrongful  attachment,  evidence  that,  because  of  the 
attachment  in  a  foreign  Jurisdiction,  plaintiff  was  refused  a  loan  by  a 
bank,  which  it  had  previously  promised  him,  was  admissible  on  the  ques- 
tion of  damages  by  loss  of  credit 

7.  Review  on  Error— Excessivs  Verdict  fob  Damages. 

The  Circuit  CJourt  of  Appeals  cannot  reverse  a  Judgment  on  a  writ  of 
error,  where  no  error  of  law  appears  on  the  face  of  the  record,  merely 
because  the  damages  awarded  by  the  Jury  seem  to  be  too  large. 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

This  action  was  brought  by  Lyt  T.  Johnston,  the  defendant  In  error,  against 
George  S.  Tamblyn  and  Robert  L.  Tamblyn.  doing  business  as  partners  under 
the  name  of  Tamblyn  A  Tamblyn,  the  plaintiffs  in  error,  and  resulted  in  a 
verdict  In  favor  of  the  plaintiff  in  the  lower  court.  The  original  petition  was 
amended  by  leave  of  court  during  the  progress  of  the  trial,  and  the  trial 
must  be  regarded  as  having  taken  place  under  the  amended  pleadings.  The 
amended  petition  recited,  in  substance,  that  the  plaintiff  was  engaged  in  the 
business  of  breeding,  raising,  buying,  and  selling  cattle  at  his  ranches  In 
Texas  and  elsewhere;  that  the  defendants  were  engaged  in  the  live  stock 
commission  business  in  Kansas  City,  Mo.;  that  on  July  12,  1900,  the  plain- 
tiff was  Indebted  to  the  defendants  in  the  sum  of  about  $5,000,  the  exact 
amount  of  which  Indebtedness  was  then  unknown;  that  on  said  day  he  exe- 
cuted a  note  in  the  sum  of  $5,100,  due  90  days  after  date,  with  Interest  from 
maturity,  under  an  agreement  that  whatever  difference.  If  any,  there  should 
be  between  the  true  amount  of  his  Indebtedness,  when  ascertained,  and  tlie 
amount  called  for  by  the  face  of  the  note,  should  be  adjusted  by  the  parties 
when  the  exact  amount  of  the  Indebtedness  was  ascertained;  that  It  was 
subsequently  ascertained  that  the  true  amount  of  his  Indebtedness  was 
$4,870,  the  difference  between  the  true  amount  of  his  Indebtedness  and  the 
face  of  the  note  being  $230;  that  on  November  2,  1900,  he  paid  on  account 
of  said  note,  and  the  defendants  accepted,  the  sum  of  $2,895.89;  that  after 
the  payment  of  said  $2,895.89  upon  his  Indebtedness,  he  was  the  owner  and 
Jn  possession  of  333  head  of  cattle,  to  wit,  calves,  which  he  had  shipped  and 
were  then  In  transit  from  his  ranch  In  Texas  to  the  town  of  Alexis,  in  the 
state  of  Illinois;  that  their  market  value  on  the  day  they  should  have  ar- 
rived at  tlieir  destination  was  $20  per  head,  aggregating  $6,060;  and  that  he 
bad  already  arranged  for  their  sale  at  Alexis,  all  of  which  the  defendants  well 
know. 

The  facts  so  recited  in  the  petition  were  followed  by  the  following  allega- 
tion: "That  when  said  cattle  so  in  transit  from  Texas  to  said  Alexis  arrived 
at  East  St.  Louis,  in  Illinois,  and  were  placed  in  the  temporary  possession  of 
the  St.  Louis  National  Stockyards  Company  at  that  place  as  the  bailee  of 
Iilaintiff,  and  at  a  time  when  defendants  well  knew  that  plaintiff's  indebted- 
ness to  them  did  not  exceed  said  balance  of  $1,974.11,  to  wit,  on  the  3d  day 
of  November,  1900,  said  defendants,  for  the  purpose  of  vexing  and  harassing 
plaintiff,  and  ruining  him  in  his  good  name,  trade,  and  business,  did  will- 
fully, wrongfully,  wantonly,  maliciously,  and  without  probable  cause  there- 
for, (1)  institute  In  the  city  of  East  St.  Louis,  in  the  county  of  St.  Clair  anil 


T  6.  See  Attachment,  vol.  5,  Cent.  Dig.  I  1885. 
See  note  at  end  of  < 
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state  of  Illinois,  which  said  city  court  was  then  and  there  a  court  of  general 
Jurisdiction,  their  suit  by  attachment  against  this  plaintiff,  styled,  *Tamblyn 
&  Tamblyn  against  L.  T.  Johnston;'  (2)  sue  out  of  said  city  court  a  writ  of 
attachment  and  garnishment  in  said  cause  against  the  property  of  this  plain- 
tiff then  in  said  state  of  Illinois;  (3)  cause  to  be  seized  and  attached,  un- 
der and  by  the  service  of  the  garnishment  side  of  said  writ  upon  said  St. 
Louis  National  Stockyards  Company,  then  holding  said  cattle  as  plaintlCTa 
bailee  as  aforesaid,  all  of  plaintiff's  said  cattle,  of  the  value  aforesaid;  and 
(4)  cause  and  procure  said  National  Stockyards  Company  to  sell  and  dispose 
of  said  cattle,  of  the  value  of  $6,660  as  aforesaid,  which  it  did  on  the  5th  day 
of  November,  1900,  at  and  for  the  sum  of  $3,743.41."  The  petition  further 
averred,  in  substance,  that,  by  reason  of  the  wrongful  and  malicious  acts  of 
the  defendants  in  thus  suing  out  and  causing  the  levy  of  said  writ  of  attach- 
ment and  garnishment,  the  plaintiff  liad  been  compelled  to  employ  counsel  to 
represent  him  in  the  protection  of  his  rights,  and  had  sustained  damage  on 
that  and  other  accounts  in  a  large  sum  of  money,  for  which  he  prayed  Judg- 
motit. 

The  facts  which  the  evidence  introduced  at  the  trial  tended  to  establish 
are  these:  Johnston,  the  plaintiff  below,  was  a  cattle  raiser  and  breeder  of 
cattle  residing  in  Texas.  The  defendants  Tamblyn  were  cattle  commission 
men  doing  business  in  Kansas  City,  Mo.  On  November  3,  1900,  Johnston  had 
executed  a  note  for  $12,523,  due  December  18,  1900,  which  the  Tamblyns  had 
sold  to  a  third  party,  without  recourse,  and  another  note,  for  $300,  due  the 
same  day.  The  Tamblyns  held  another  note  against  Johnston,  in  the  sum  of 
$5,100,  which  fell  due  October  9,  1900,  and  was  entitled  to  a  credit  In  the 
sum  of  $230.  All  of  these  notes  were  secured  by  a  mortgage  on  a  large  herd 
of  cattle  in  Johnston's  possession  in  the  «tate  of  Texas,  which  was  worth 
about  $50,000.  Johnston  made  a  shipment  of  135  or  138  head  of  cows  and 
bulls  to  the  Tamblyns  at  East  St.  Louis,  III,  to  be  sold,  and  the  proceeds  ap- 
plied on  the  note  for  $5,100.  These  cattle  arrived  in  East  St  Louis  on  the 
morning  of  November  3d,  and  were  sold  in  the  stockyards  between  11  and  1 
o'clock  of  that  day;  the  net  proceeds  realized  from  the  sale,  and  applicable 
to  the  payment  of  the  note  for  $5,100,  being  $2,895.89.  At  the  same  time 
Johnston  shipped  six  car  loads  of  calves  to  Alexis,  111.,  to  his  brother-in-law, 
which  arrived  in  East  St.  Louis  on  the  same  morning  with  the  other  cattle. 
The  calves  were  not  covered  by  the  Tamblyn  mortgage,  but  the  cows  and 
bulls  were.  About  9  o'clock  on  the  morning  of  November  3d,  the  defendants 
Tamblyn  began  an  action  of  attachment  against  Johnston  in  the  city  court 
of  East  St.  Louis,  St.  dair  county,  111.,  on  the  ground  that  he  was  a  nonresi- 
dent of  the  state;  alleging  in  their  affidavit  for  attachment  that,  after  allow- 
ing all  Just  credits  and  set-offs,  he  was  indebted  to  them  in  the  sum  of 
$5,100.  A  writ  of  attachment  was  issued,  which  was  levied  upon  the  calves 
then  in  the  possession  of  the  National  Stockyards  Company,  by  garnishing  it 
as  bailee  of  the  calves.  At  the  time  the  defendants  instituted  this  suit  of  at- 
tachment, they  knew  that  the  cows  and  bulls  were  in  the  hands  of  their  con- 
signee, and  were  to  be  sold,  and  the  proceeds  applied  on  the  note  for  $5,100. 
They  did  not  at  the  time  own  the  note  for  $12,523,  which  was  not  due  until 
December  18,  1900;  having  sold  it,  without  recourse,  to  the  Boston  &  Kansas 
City  Brokerage  Company.  After  the  levy  of  the  attachment  in  the  manner 
aforesaid,  the  calves  were  sold  at  the  stockyards,  and  the  money  realized 
therefor  remained  in  the  hands  of  the  stockyards  company  for  some  time. 
After  the  levy  of  the  attachment  the  Tamblyns  pressed  Johnston  for  the  pay- 
ment of  the  $12,000  note  at  maturity,  as  if  they  were  the  owners  of  the  same, 
although  they  did  not  own  it,  and  were  not  liable  thereon.  Although  John- 
ston applied  to  them  to  extend  the  time  for  the  payment  of  the  note,  suppos- 
ing them  to  be  the  owners  thereof,  they  declined  to  do  so,  and  urged  him  to 
release  his  claim  to  the  proceeds  of  the  calves,  then  in  the  hands  of  the  gar- 
nishee, so  that  it  could  be  applied  on  the  indebtedness  which  they  held.  The 
attachment  suit  pursued  its  regular  course,  publication  having  been  made  to 
bring  in  the  defendant  in  that  suit,  until  January  7,  1901,  when,  in  pursu- 
ance of  a  stipulation  which  was  filed,  a  Judgment  was  rendered  in  favor  of 
the  Tamblyns  and  against  Johnston  for  costs;  the  judgment  entry  reciting 
that  the  debt  had  been  paid  since  the  suit  was  brought,  and  reciting,  further, 
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that  tile  stockyards  Company  be  discharged  as  gamlsbee.  The  stlpolatioa  In 
pursuance  of  which  such  Judgment  was  entered  was  in  the  following  form: 
"The  debt  sued  on  in  the  above-styled  cause  having  been  paid  off  since  the 
institution  of  tliis  suit,  it  is  agreed  that  plaintiffs  liave  judgment  for  their 
costs,  and  tliat  the  garnishee,  the  St  Louis  National  Stockyards  Company, 
be  discharged.*'  About  the  same  date,  or  prior  thereto,  the  $12,000  note  wds 
sent  down  to  Texas  for  collection,  and  was  th^re  paid  by  Johnston.  When 
thus  paid,  it  was  credited  as  of  November  1,  1900,  with  the  proceeds  of  the 
sale  of  135  head  of  cows  and  bulls;  the  credit  indorsed  thereon  being  in  the 
following  form:  "By  138  or  137  cattle  shipped  to  St.  Louis,  lUinois,  sold  in 
yard  there,  $2,895.89."  The  other  notes,  for  $5,100  and  $300,  respectively, 
bore  no  credit  at  all,  but  were  marked  "Paid." 

To  reverse  the  Judgment  which  was  rendered  against  them  on  a  trial  be- 
fore a  Jury  In  the  lower  court,  the  defendants  have  brought  the  case  to  this 
court  on  a  writ  of  error. 

L.  H.  Waters  and  George  F.  McNulty  (Charles  P.  Wise,  on  the 
brief),  for  plaintiffs  in  error. 

K.  R.  Craig  (H.  C.  McDougal,  Frank  P.  Sebree,  and  S.  C.  Price, 
on  the  brief)i  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  complaint  which  was  filed  in  the  Circuit  Court,  the  substance 
of  which  is  given  above,  states  a  good  cause  of  action  for  the  ma- 
licious abuse  of  civil  process,  as  distinguished  from  an  ordinary  action 
for  malicious  prosecution.  The  gist  of  the  complaint  is  that  the  de- 
fendants below,  who  are  the  plaintiffs  in  error  here,  well  knowing 
that  the  plaintiff  below  was  only  indebted  to  them  in  the  sum  of 
$1,974.11,  commenced  an  action  against  him  by  attachment  in  a  for- 
eign jurisdiction,  charging  the  indebtedness  to  be  $5,100,  and  causing 
a  levy  to  be  made  on  property  of  the  plaintiff  then  in  transit  which 
was  of  the  value  of  $6,600,  and  that  they  did  so  "wrongfully,  wantonly, 
and  maliciously,"  for  the  purpose  of  injurinef  the  plaintiff  in  his  good 
name  and  credit.  We  entertain  no  doubt  that  the  complaint  discloses 
a  legal  wrong,  for  which  an  action  will  lie.  According  to  the  g^eat 
weight  of  authority  and  reason,  no  action  will  generally  lie  for  the 
institution  and  prosecution  of  a  civil  suit,  even  if  it  is  brought  and 
prosecuted  maliciously  and  without  any  probable  cause.  In  such 
cases  the  liability  of  the  plaintiif  for  the  costs  which  he  thereby  incurs 
is  deemed  a  sufficient  penalty  for  the  wrong.  But  when  the  plaintiif, 
who  brings  such  an  action,  procures  the  arrest  of  the  defendant  or 
the  seizure  of  his  property  under  a  writ  of  attachment,  and  thereby 
inflicts  special  damages,  such  as  do  not  ordinarily  result  from  the  in- 
stitution of  a  civil  suit,  a  wrong  is  committed,  on  account  of  which 
the  law  will  afford  redress  in  an  action  on  the  case.  So,  when  a  plain- 
tiff, having  a  legitimate  demand  against  a  defendant  for  a  small 
amount,  sues  him  for  a  sum  largely  in  excess  of  what  he  knows  to  be 
justly  due,  and  causes  an  attachment  to  be  levied  on  property  of  the 
defendant  of  great  value,  to  secure  such  excessive  demand,  and  does 
so  maliciously,  with  intent  to  injure  the  defendant,  rather  than  to 
collect  what  is  justly  due,  a  wrong  is  committed,  of  which  the  courts 
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Will  take  cognizance.  The  law  to  this  effect  is  comparatively  well  set- 
tled, and  it  commends  itself  to  our  judgment  as  reasonable  and  just. 
Austin  V.  Debnan,  3  Barn.  &  Cressw.  143 ;  Savage  v.  Brewer,  i6  Pick. 
453,  28  Am.  Dec.  255 ;  Zinn  v.  Rice,  154  Mass.  i,  27  N.  E.  772,  12  L. 
R.  A.  288;  Brand  v.  Hinchman,  68  Mich.  590,  36  N.  W.  664,  13  Am. 
St.  Rep.  362 ;  Mayer  v.  Walter,  64  Pa.  283 ;  Wetmore  v.  MelHnger 
et  al.,  64  Iowa,  741,  18  N.  W.  870,  52  Am.  Rep.  465 ;  Potts  v.  Imlay, 
4  N.  J.  Law,  330,  334,  7  Am.  Dec.  603 ;  Bitz  v.  Meyer,  40  N.  J.  Law, 
252,  29  Am.  Rep.  233;  Marx  v.  Strauss  (Ala.)  9  South.  818,  820; 
Stiff  v.  Fisher  (Tex.  Sup.)  22  S.  W.  577;  Scovill  v.  Glasner,  79  Mo. 
449,  460.  The  view  last  expressed,  that  the  amended  complaint  on 
which  the  case  was  tried  stated  a  good  cause  of  action  for  the  ma- 
licious abuse  of  civil  process,  disposes  of  some  of  the  assignments  of 
error,  and  nothing  further  need  be  said  in  relation  thereto.  For  ex- 
ample, it  disposes  of  the  claim  that  the  trial  court  erred  in  refusing 
to  sustain  a  motion  for  judgment  on  the  pleadings,  that  it  erred  in 
overruling  defendants'  objection  to  the  introduction  of  any  evidence 
under  the  pleadings,  that  it  erred  in  overruling  the  defendants'  de- 
murrer to  the  evidence  at  the  close  of  the  plaintiff's  case,  and  that 
it  erred  in  refusing  to  direct  a  verdict  for  the  defendants.  Inasmuch 
as  the  amended  complaint  on  which  the  case  was  eventually  tried 
stated  a  good  cause  of  action,  and  there  was  evidence  tending  to  sup- 
port its  allegations,  the  assignments  of  error  last  mentioned  are  un- 
tenable. Besides,  the  defendants  below  lost  the  benefit  of  their  de- 
murrer to  the  evidence,  which  was  interposed  at  the  close  of  the 
plaintiff's  case,  because  they  did  not  stand  upon  the  demurrer  when 
it  was  overruled,  but  proceeded  to  introduce  their  testimony,  thereby 
waiving  the  benefit  of  the  demurrer.  Union  Pacific  Railway  v.  Dan- 
iels, 152  U.  S.  684,  14  Sup.  Ct.  756,  38  L.  Ed.  597.  Moreover,  the 
record  does  not  disclose  that  a  peremptory  instruction  to  find  for  the 
defendants  was  asked  by  them  at  the  conclusion  of  all  of  the  evi- 
dence, for  which  reason  the  case  was  necessarily  submitted  to  the 
jury  for  its  decision.  Hartford  Life  Ins.  Co.  v.  Unsell,  144  U.  S. 
439,  451,  12  Sup.  Ct.  671,  36  L.  Ed.  496.  We  pass,  therefore,  to  the 
consideration  of  other  questions  on  which  the  right  to  a  reversal 
must  depend,  and  those  are  whether  the  court  below  gave  any  erro- 
neous instructions  to  the  jury  which  were  duly  excepted  to  at  the 
time,  and  whether  material  errors  were  committed  in  the  admission 
or  rejection  of  testimony  as  to  which  exceptions  were  properly  saved. 
With  respect  to  the  charge  of  the  trial  court,  the  errors  assigned  are 
as  follows :  That  the  court  erred  in  submitting  the  case  to  the  jury 
on  issues  not  raised  by  the  pleadings ;  that  the  court  erred  in  submit- 
ting to  the  jury  any  question  of  damage  to  the  plaintiff's  credit  or 
reputation ;  that  the  court  erred  in  charging  the  jury  that,  if  the  affi- 
davit for  the  attachment  stated  the  debt  sued  for  at  a  sum  greater  than 
the  sum  in  fact  due,  the  defendants  were  liable ;  that  the  court  erred 
in  charging  the  jury  that  they  might  infer  that  the  prosecution  was 
malicious  from  the  fact  that  the  affidavit  stated  the  debt  at  a  greater 
amount  than  was  due ;  that  the  court  erred  in  charging  the  jury  that, 
if  the  debt  due  defendants  was  less  than  the  amount  stated  in  the  af- 
fidavit, the  attachment  suit  was  commenced  without  probable  cause; 
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and  that  the  court  erred  in  charging  the  jury  that  any  inference  of 
bad  faith  might  be  drawn  from  the  fact  that  the  note  for  $12,523  was 
credited  with  the  proceeds  of  the  sale  of  certain  cattle. 

We  observe,  in  the  first  place,  that  none  of  these  assignments  are 
made  in  fair  compliance  with  rule  1 1  of  this  court,  since  they  do  not 
set  out  totidem  verbis  the  part  of  the  charge  to  which  the  respective 
assignments  are  addressed,  as  the  rule  requires,  but  only  the  eflFect 
of  the  charge,  as  counsel  for  the  plaintiffs  in  error  construe  it.  This 
method  of  assigning  errors  to  a  lengthy  charge,  besides  being  in  plain 
violation  of  the  aforesaid  rule,  is  inconvenient,  and  imposes  an  un- 
necessary burden  on  an  appellate  court,  in  that  it  compels  it  to  ex- 
amine an  entire  charge  critically  to  ascertain  to  what  portions  thereof 
the  assignments  are  addressed,  and  whether  the  substance  of  what 
was  said  is  correctly  stated  in  the  assignments.  This  is  a  task  which 
frequently  imposes  on  an  appellate  court  considerable  unnecessary 
labor  and  care.  But  notwithstanding  the  violation  of  the  rule,  which 
would  justify  us  in  ignoring  the  assignments  in  question,  we  have 
looked  through  the  entire  charge,  to  see  how  far  the  assignments  are 
tenable.  The  result  is  that  we  do  not  find  in  the  charge  anything  to 
support  the  assignment  that  the  court  submitted  the  case  to  the  jury 
upon  issues  not  raised  by  the  pleadings.  On  the  contrary,  the  issue 
submitted  to  the  jury  was  one  which  was  fairly  raised  by  the  amended 
complaint  and  the  answer  thereto.  Nor  do  we  find  that  the  court 
erred  in  submitt^ing  to  the  jury  any  question  of  damage  to  the  plain- 
tiff's  credit  or  reputation.  In  the  progress  of  the  trial  it  did  permit 
evidence  to  be  introduced  tending  to  show  that  the  plaintiff's  credit 
had  been  affected  by  the  wrongful  act  complained  of,  and  that,  in  our 
opinion,  was  a  legitimate  item  of  damage,  considering  the  character 
of  the  action.  We  do  not  find  that  the  trial  judge  charged  the  jury 
that,  if  the  affidavit  for  the  attachment  stated  the  debt  sued  for  to  be 
an  amount  greater  than  the  sum  which  was  in  fact  due,  the  defend- 
ants were  liable.  The  court  made  no  such  statement.  What  the 
court  did  say  on  the  point  in  question — and  we  assume  that  it  is  the 
part  of  the  charge  to  which  this  assignment  was  addressed — is  as 
follows : 

**The  statutes  of  Illinois,  gentlemen  of  the  Jnry,  like  all  the  other  statutes 
with  which  this  court  is  acquainted,  require  that,  before  a  party  can  obtain 
the  assistance  of  this  extraordinary  remedy  and  right  to  sue  by  attachment^ 
he  sliall  make  a  certain  affidavit,  as  the  foundation  of  the  issuance  of  such  a 
writ.  The  requirement  of  such  affidavit  Is  that  he  shall  state  what  is  the 
amount  of  his  claim,  after  giving  all  Just  credits  and  set-offs  to  which  It  Is 
entitled,  and  he  is  not  permitted  to  resort  to  this  writ  unless  his  affidavit 
contains  that  essential  and  Jurisdictional  fact.  He  Is  not  permitted  by  the 
spirit  as  well  as  the  letter  of  the  law  to  seize  and  take  Into  possession  the 
property  that  belongs  to  another  man  under  a  claim  which  he  knows  to  be 
false,  or  under  an  exaggerated  claim,  known  to  him  not  to  be  due  to  the  ex- 
tent sworn  to.  For  instance,  you  may  owe  a  man  three  tiiousand  dollars, 
and,  if  he  finds  your  property  In  a  Jurisdiction  In  which  you  do  not  reside, 
under  such  a  statute  as  this  he  may  sue  out  a  writ  of  attachment  and  seize 
your  property  on  the  ground  that  you  are  a  nonresident;  but  if ,  in  his  affi- 
davit predicating  that  right,  he  should  state  the  amount  due  and  owing  by 
you  after  allowing  all  Just  credits  and  set-offs  as  four  thousand  dollars,  and 
that  is  not  an  honest  mistake  on  his  part,  he  Is  then  prosecuting  a  claim  that 
Is  a  false  claim,  and  he  would  be  liable  for  suing  out  a  writ  based  on  an  ex- 
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aggerated  amouDt — an  amount  greater  than  that  which  he  knows  to  be  due 
— and  he  would  then  be  subject  to  an  action  for  malicious  prosecution.  The 
reason  assigned  for  this  rule  by  the  courts  of  highest  authority  is  that,  by 
stating  the  correct  amount  of  his  claim  for  which  he  issues  his  writ  of  at- 
tachment. It  would  enable  the  debtor  to  have  his  property  released  from  the 
operation  of  the  writ  by  paying  the  amount  of  money  he  owes  to  the  party, 
and  he  is  not  permitted  to  seize  any  more  property  under  this  writ  than  he 
may  belleye  to  be  reasonably  requisite  to  secure  the  amount  of  his  debt." 

We  find  nothing-  in  the  foregoing  excerpt  from  the  charge  that  is 
materially  erroneous.  A  person  does  commit  a  legal  wrong,  for 
which  redress  will  be  afforded,  if  he  sues  out  a  writ  of  attachment, 
and  causes  it  to  be  levied  on  the  property  of  another,  to  secure  the 
payment  of  a  claim  which  he  knows  at  the  time  to  be  either  baseless 
or  grossly  exaggerated.  A  different  rule  obtains,  of  course,  if  the 
plaintiff  acts  in  good  faith,  supposing  the  sum  demanded,  or  about 
that  sum,  to  be  justly  due ;  but  if  he  is  conscious  at  the  time  he  pro- 
cures the  writ  that  his  demand  is  baseless  or  grossly  exaggerated, 
and  with  such  knowledge  he  causes  the  writ  to  be  levied  on  property 
of  the  defendant  adequate  to  pay  the  exaggerated  or  baseless  demand, 
such  wanton  and  wrongful  act  on  his  part  will  entitle  the  attached 
debtor  to  recover  damages  for  the  injury  which  he  may  sustain.  The 
law  will  not  tolerate  wanton  and  reckless  conduct  of  that  sort.  The 
authorities  heretofore  cited  fully  sustain  this  view.  If  there  is  any- 
thing faulty  in  the  foregoing  excerpt  from  the  charge,  it  is  in  that 
clause  wherein  the  learned  trial  judge  said  "he  would  then  be  subject 
to  an  action  for  malicious  prosecution."  It  would  have  been  more 
accurate,  perhaps,  to  have  said  that  he  would  then  be  subject  to  an 
aciion  for  the  malicious  abuse  of  civil  process,  but  that  is  an  imma- 
terial utterance,  which  could  not  have  misled  the  jury  or  prejudiced 
either  party,  for,  if  there  was  a  right  to  recover  on  the  facts  sup- 
posed, it  is  immaterial  whether  the  action  brought  to  redress  the 
wrong  was  termed  an  action  for  malicious  prosecution  or  for  ma- 
licious abuse  of  process. 

We  find  no  statement  in  the  charge  of  the  lower  court  to  the  effect 
that  the  jury  might  infer,  that  the  prosecution  was  malicious  from  the 
fact  that  the  affidavit  for  the  attachment  stated  the  debt  sued  for  as 
greater  than  the  sum  that  was  actually  due,  and  the  assignment  of 
t^^-ror  to  that  effect  is  therefore  untenable.  We  are  of  opinion,  how- 
ever, that  if  this  affidavit  did  grossly  exaggerate  the  amount  of  the 
indebtedness  of  Johnston  to  the  Tamblyns,  and  the  parties  who  made 
the  affidavit  were  conscious  of  that  fact  when  it  was  made,  such  fact 
would  afford  ground  for  an  inference  of  such  malice  as  would  serve 
to  sustain  the  action.  In  that  event  the  party  making  the  affidavit  was 
guilty  of  a  wrongful  act  done  intentionally,  without  legal  justification 
or  excuse ;  and  such  an  act,  in  the  eye  of  the  law,  is  malicious. 

Relative  to  the  contention  that  the  trial  court  erred  "in  charging 
the  jury  that  an  inference  of  bad  faith  might  be  drawn  from  the  fact 
that  the  note  of  $12,523  was  credited  with  the  proceeds  of  sale  of 
cattle,"  this  may  be  said:  The  trial  court  did  not  instruct  the  jury, 
so  far  as  we  can  discover,  in  so  many  words,  that  the  inference  in 
question  might  be  drawn.  In  one  portion  of  its  charge,  in  reviewing 
the   testimony,  it  did  allude  to  the  very  singular  fact,  which  was 
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disclosed  by  the  evidence,  that  the  net  proceeds  of  the  cattle,  amount- 
ing to  about  $2,895,  that  were  shipped  to  East  St.  Louis  and  sold 
on  the  morning  of  November  3,  1900,  which  proceeds  should  have 
been  applied  on  the  note  for  $5,100,  which  was  then  due,  were  not 
so  applied,  but  were  indorsed  as  a  credit  as  of  date  November  i, 
1900,  on  the  note  for  $12,523,  which  latter  note  was  not  then  due, 
and  was  owned  by  a  third  party,  having  been  theretofore  sold  and 
indorsed  by  the  Tamblyns  without  recourse.  After  alluding  to  this 
circumstance  very  fully  and  fairly,  the  court  remarked  that  it  "may 
be  considered  by  the  jury  on  the  inquiry,  in  ascertaining  the  mind 
of  the  parties  in  suing  out  this  writ  of  attachment."  We  are  of  opin- 
ion that  such  a  direction  was  entirely  proper.  It  was  certainly  a 
curious  fact— one  that  would  excite  the  suspicions  of  most  any  per- 
son— ^that  the  proceeds  of  the  cattle  which  were  sold  on  the  morning 
of  November  3d  were  credited  on  a  note  not  then  due,  and  which 
did  not  belong  to  the  Tamblyns,  and  on  which  they  were  apparently 
not  liable,  when  the  proceeds  of  such  cattle  should  have  been  ap- 
plied, and  were  intended  by  the  shipper  to  be  applied,  as  a  credit  of 
the  note  for  $5,100,  thereby  reducing  the  amount  due  on  that  note 
to  less  than  $2,000.  The  jury,  we  think,  were  clearly  entitled  to  con- 
sider this  circumstance,  and  the  motives  which  led  the  defendants 
below  to  make  the  credit  in  the  manner  last  stated. 

There  is  one  other  assignment  of  error  to  be  mentioned,  which  is 
to  the  following  effect:  The  court  erred  "in  charging  the  jury  that 
the  acceptance  of  the  proceeds  of  the  sale  of  the  calves  was  not  a 
ratification  of  their  sale."  We  find  no  such  declaration  of  law  as 
this  in  the  charge.  It  does  appear,  however,  that  in  reciting  the  facts 
as  they  had  been  developed  at  the  trial,  for  the  information  of  the 
jury,  the  trial  judge  did  allude  to  the  fact  that  after  Johnston  had 
paid  all  the  notes  heretofore  mentioned,  namely,  the  note  for  $12,523 
and  the  balance  due  on  the  note  for  $5,100,  which  figured  in  the  at- 
tachment suit,  his  attorney  went  to  East  St.  Louis,  111.,  where  the  at- 
tachment suit  was  then  pending,  and  entered  into  the  stipulation 
heretofore  mentioned,  consenting  to  the  discharge  of  the  National 
Stockyards  Company  as  garnishee  in  that  action,  and  that  the  plain- 
tiff in  the  attachment  suit  have  judgment  for  costs.  After  stating 
these  facts,  in  substance,  the  trial  judge  said: 

"That  fact,  gentlemen  of  the  Jury,  and  so  the  court  charges  you,  created 
no  estoppel  against  the  maintenance  of  this  snlt.  In  other  words,  the  ac- 
ocptance  of  the  money  does  not  constitute  a  waiver  of  his  right  to  bring  this 
notion   for  malicious  prosecution  of  the  attachment,   if  it  was   maUcious. 

We  infer  that  the  assignment  of  error  last  mentioned  has  reference 
to  this  paragraph  of  the  charge,  but  we  do  not  perceive  any  error  of 
law  in  the  statement  so  made.  The  calves  that  were  attached  while 
in  the  hands  of  the  stockyards  company  were  sold,  and  the  proceeds 
of  the  sale  were  received  and  held  for  a  time  by  the  stockyards  com- 
pany as  garnishee,  who  eventually  paid  them  over  to  Johnston,  or 
pursuant  to  his  direction,  so  that  he  received  the  benefit  thereof. 
We  fail  to  perceive  how  his  consent,  or  that  of  his  attorney,  that  the 
garnishee  might  be  discharged,  and  that  a  judgment  be  entered  in 
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favor  of  the  plaintiff  for  costs,  which  consent  was  given  on  or  about 
January  i6,  1901,  after  all  the  notes  had  been  paid,  could  operate 
to  estop  the  plaintiff  below  from  complaining  of  the  original  wrong, 
which  consisted  in  suing  the  plaintiff  below  for  a  sum  largely  in  ex- 
cess of  the  amount  which  he  actually  owed,  and  causing  enough 
of  his  property  to  be  attached,  while  in  transit  and  in  a  foreign  juris- 
diction, to  compel  the  payment  of  the  exaggerated  demand. 

This  disposes  of  all  the  assignments  of  error  that  are  addressed  to 
the  instructions  which  were  given  by  the  lower  court,  and  we  find 
nothing  therein  that  would  justify  a  reversal  of  the  judgment  below, 
even  if  the  assignments  were  made  in  conformity  with  our  rule. 

It  should  be  further  observed,  in  this  connection,  that  the  learned 
trial  judge,  after  reviewing  the  facts  of  the  case  at  considerable 
length,  and  stating  the  law  applicable  thereto  in  the  manner  herein- 
before partially  shown,  concluded  the  charge,  except  as  to  the  assess- 
ment of  damages,  by  the  following  specific  direction: 

"If  you  find  and  believe  from  the  evidence,  gentlemen  of  the  Jury,  In  this 
case,  that  the  defendants.  In  suing  out  the  writ  of  attachment  In  question, 
Instituted  it  for  the  Just  amount  of  their  claim,  as  believed  by  them  to  be  due, 
that  they  gave  it  all  the  credits  known  to  them  to  which  it  was  Justly  enti- 
tled at  that  time,  that  the  note  was  then  past  due,  and  that  the  defendant  was 
a  nonresident  of  that  state  (and  the  evidence  shows  he  was),  then  the  defend- 
ants had  a  right  to  Institute  the  suit;  and  their  purpose  or  animus  would  be 
a  matter  of  no  consequence  In  this  case,  and  would  not  subject  them  to  this 
action.  But  if,  on  the  other  hand,  you  find  and  believe  from  the  evidence  In 
this  case  that  the  defendants  did  not  give  to  the  note  the  credits  to  which  it 
was  Justly  entitled  at  that  time,  and  they  were  conscious  of  the  fact  that  they 
were  not  doing  so  when  the  affidavit  was  made  and  the  attachment  was  sued 
out  then  that  was  an  Improper  and  abusive  use  of  the  writ  of  attachment, 
and  would  render  them  subject  to  this  action  for  malicious  prosecution,  as 
heretofore  stated  to  you." 

This  latter  instruction  placed  the  crucial  issue  of  fact  in  the  case 
before  the  jury  in  a  clear  an(l  concise  form.,  and  in  such  a  manner 
that  neither  party  would  seem  to  have  any  just  cause  for  complaint. 

The  errors  that  have  been  assigned  relative  to  the  admission  of  tes- 
timony which  is  said  to  have  been  inadmissible  are  quite  numerous, 
no  less  than  nine  errors  of  that  sort  liaving  been  specified.  It  would 
subserve  no  useful  purpose,  and  would  needlessly  prolong  this  opin- 
ion, if  we  should  undertake  to  state  the  substance  of  the  evidence 
to  which  these  assignments  relate,  in  detail.  It  will  suffice  to  say, 
therefore,  that  we  have  gone  over  these  assignments  carefully,  and 
have  read  the  evidence  to  which  they  refer,  and  are  satisfied  that  none 
of  them  are  tenable  or  of  such  importance  as  would  justify  a  re- 
versal of  the  judgment.  In  some  instances  the  record  fails  to  show 
that  any  exception  was  taken  when  the  evidence  was  introduced ;  in 
other  instances  the  testimony  which  is  now  objected  to  was  elicited 
by  the  plaintiffs  in  error  themselves  on  the  cross-examination  of  wit- 
nesses, or  was  simply  a  repetition  of  testimony  which  had  already 
been  introduced  without  objection ;  while  in  other  instances  the  tes- 
timony does  not  seem  to  have  been  either  incompetent  or  immate- 
rial. For  example,  in  one  instance,  where  an  exception  was  duly 
saved,  the  plaintiff  below  was  allowed  to  give  evidence  tending  to 
show  that  he  had  been  prevented  from  obtaining  a  loan  from  some 
62  C.C.A.— 39 
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bankers  in  Texas,  to  whom  he  had  applied  for  a  loan,  and  who  had 
promised  to  make  it,  because  prior  to  the  completion  of  the  transac- 
tion they  happened  to  hear  of  the  pendency  of  the  attachment  suit 
against  the  plaintiff  which  had  been  brought  in  East  St.  Louis,  111. 
We  think  that  this  evidence  was  competent,  in  a  case  of  this  charac- 
ter, as  tending  to  show  loss  of  credit  incident  to  the  alleged  wrongful 
conduct  of  the  defendants. 

It  is  suggested  in  the  brief  of  counsel  for  the  plaintiffs  in  error, 
and  some  mention  of  the  fact  was  made  in  the  argument,  that  the 
damages  which  the  jury  assessed  in  this  case  are  excessive,  and  that 
the  judgment  ought  to  be  reversed  for  that  reason.  It  is  a  sufficient 
answer  to  this  suggestion  that  this  court  cannot  reverse  a  judgment, 
where  no  error  of  law  appears  upon  the  face  of  the  record,  simply 
because  the  damages  seem  to  be  too  large.  Railroad  Company  v. 
Fraloff,  loo  U.  S.  24,  31,  25  L.  Ed.  531 ;  Arkansas  Cattle  Co.  v. 
Mann,  130  U.  S.  69,  75,  9  Sup.  Ct.  458,  32  L.  Ed.  854;  Parsons  v. 
Bedford,  3  Pet.  433,  446,  447,  7  L.  Ed.  732.  Moreover,  the  case  in 
hand  was  one  which  warranted  the  assessment  of  punitive  damages, 
if  the  jury  were  satisfied,  as  they  evidently  were,  that  the  defendants 
below  had  sued  out  ^n  attachment  upon  a  demand  that  was  grossly 
in  excess  of  what  they  knew  to  be  due,  and  had  caused  it  to  be  levied 
upon  property  of  great  value  in  a  foreign  jurisdiction,  far  removed 
from  the  debtor's  place  of  residence ;  and  it  was  the  province  of  the 
jury  to  say  what  the  amount  of  such  punitive  damages  should  be, 
in  consequence  of  such  wanton,  malicious,  and  oppressive  conduct. 
Besides,  the  trial  court  very  clearly  advised  the  jury,  in  the  instruc- 
tion which  we  have  heretofore  quoted,  that  the  animus  of  the  defend- 
ants in  suing  out  the  attachment  was  of  no  consequence,  and  should 
be  disregarded,  if  they  instituted  the  attachment  suit  "for  the  just 
amount  of  their  claim,  as  believed  by  them-  to  be  due,  and  if  they  gave 
it  all  the  credits  known  to  them  to  which  it  was  justly  entitled  at  the 
time.'* 

Finding  no  error  of  law  upon  the  face  of  the  record  such  as,  in 
our  opinion,  would  justify  the  reversal  of  the  judgment  below,  it  is 
accordingly  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  When  the  attachment 
which  is  the  basis  of  this  action  was  run,  the  defendants  below  had  a 
good  cause  of  action  against  the  plaintiff,  Johnston,  for  a  debt  of 
$1,974.11,  and  good  ground  for  the  attachment  of  his  property,  in 
the  fact  that  he  was  a  nonresident  of  the  state  in  which  the  action 
was  commenced.  Hence  the  defendants  had  the  right  to  bring  the 
action  and  to  levy  the  attachment  for  $1,974.11,  and  it  was  not  ma- 
terial whether  they  exercised  that  right  with  or  without  malice.  The 
purpose  or  motive  with  which  one  enforces  a  legal  right  furnishes  no 
ground  of  complaint  or  action.  The  plaintiff  suffered  no  legal  hijury 
from  the  fact  that  an  action  was  commenced  against  him,  and  his 
property  was  attached.  There  was  both  probable  and  legal  cause  for 
the  action  and  for  the  attachment,  and  no  cause  of  action  for  mali- 
cious prosecution  of  either  of  them  could  or  did  arise. 

But  the  defendants  maliciously  stated  the  amount  of  their  claim 
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in  the  attachment  at  $5,100,  when  it  was  only  $1,974.11,  and  they 
caused  property  to  be  attached  of  the  value  of  $6,600,  when  prop- 
erty of  the  value  of  not  more-  than  $3,000  would  have  been  ample 
to  secure  to  them  what  was  due  them.  The  exaggeration  of  the 
amount  owing  and  the  excessive  levy  constituted  a  legal  wrong,  and 
the  plaintiff  was  entitled  to  recover  all  the  damages  which  he  suf- 
fered by  reason  of  its  infliction.  Those  damages,  however,  could 
not  have  exceeded  the  difference  between  the  damages  which  the 
plaintiff  would  have  suffered  if  the  defendants  had  run  their  attach- 
ment for  $1,974.11,  and  had  levied  it  on  property  worth  no  more 
than  sufficient  to  secure  the  payment  of  that  amount,  and  the  dam- 
ages which  he  did  sustain  by  the  attachment  for  $5,100  and  the  levy 
upon  property  of  the  value  of  $6,600.  The  former  damages  consti- 
tuted no  legal  injury.  The  defendants  had  a  right  to  inflict  them, 
and  for  the  infliction  no  cause  of  action  arose  in  favor  of  the  plain- 
tiff. He  was  entitled  only  to  those  damages  which  resulted  from 
the  exaggeration  of  the  claim  and  the  excess  of  the  levy. 

But  the  court  below  did  not  limit  the  damages  recovered  in  this 
case  to  those  which  resulted  from  the  excessive  amount  claimed  in 
the  attachment,  or  from  the  seizure  of  an  excessive  amount  of  prop  • 
erty  under  it,  but  it  tried  the  case  upon  the  theory,  and  it  instructed 
the  jury,  that  the  measure  of  the  plaintiff's  damages  was  that  which 
prevails  in  actions  for  malicious  prosecutions  without  probable  cause ; 
that  is  to  say,  all  the  damages  which  were  inflicted  upon  the  plaintiff 
by  the  commencement  of  the  suit,  and  by  the  issue  and  levy  of  the 
attachment.  It  instructed  the  jury  (i)  that  this  was  an  action  for 
the  malicious  prosecution  of  an  attachment ;  that,  "to  sustain  such  an 
action,  the  evidence  must  be  such  as  to  establish  the  malice  of  the 
party  in  suing  it  outj  and  that  the  action  was  without  probable  cause 
to  sustain  it" ;  (2)  that/  if  the  attachment  was  sued  out  for  the  just 
amount  of  the  claim,  "then  the  defendants  had  a  right  to  institute 
the  suit,"  but  that,  if  the  defendants  knowingly  sued  it  out  for  an  ex- 
cessive amount,  "that  was  an  improper  and  abusive  use  of  the  writ 
of  attachment,  and  would  render  them  subject  to  this  action  for 
malicious  prosecution,  as  heretofore  stated  to  you"  (that  was  to  say, 
to  the  action  for  the  prosecution  of  the  attachment  suit  without  prob- 
able cause) ;  and  (3)  that,  in  case  they  found  this  issue  for  the  plain- 
tiff, he  would  be  entitled  to  all  the  damages  which  resulted  from 
the  wrongful  act  of  the  defendants  which  the  court  had  specified,  which 
was  the  malicious  prosecution  of  the  attachment.  Exception  was 
taken  to  this  charge  before  the  jury  retired,  on  the  ground  that  the 
court  should  have  instructed  them  "that  the  attachment  suit  was 
properly  maintainable,  and  that,  there  being  a  sufficient  cause  of  ac- 
tion and  a  proper  ground  of  attachment,  that  the  question  of  prob- 
able cause  was  wholly  immaterial."  In  my  opinion,  this  exception 
points  out  a  fatal  error  in  the  charge  of  the  court,  which  is  suffi- 
ciently specified  in  the  assignment  of  errors.  No  action  for  mali- 
cious prosecution  was  maintainable  in  this  suit ;  there  was  probable 
and  legal  cause  for  the  attachment;  so  that  the  question  of  prob- 
able cause  was  immaterial,  and  was  erroneously  submitted  to  the 
jury,  and  the  plaintiff  was  not  entitled  to  all  the  damages  which 
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resulted  from  the  issue  of  the  attachment,  but  his  only  legal  damages 
were  those  which  he  sustained  because  the  writ  was  issued  for  $5,100, 
instead  of  for  $1,974.11,  and  was  levied  on  property  worth  $6,600, 
rather  than  upon  property  sufficient  only  to  secure  the  payment  of 
the  just  debt.  I  am  unable  to  persuade  myself  that  this  was  not  a 
grave  error,  which  resulted  in  a  judgment  for  an  amount  far  in  ex- 
cess of  the  just  damages  for  the  abuse  of  the  writ,  and  I  am  of  the 
opinion  that  it  entitles  the  defendants  to  a  new  trial  of  the  action. 

NOTE. 

XfOM  of  Credit  as  an  Elemeat  of  Damac** 

I.  In  Genebal. 

ra]  (Ky.  1899)  For  a  false  report  to  a  creditors*  protective  association,  that 
plalntifT  has  failed  to  pay  a  debt,  the  special  damage  recoverable  is  the  actual 
or  constnictlve  pecuniary  loss. — Wlndisch-Muhlhauser  Brewing  Co.  v.  Bacon, 
5.S  S.  W.  520,  21  Ky.  Law  Rep.  92a 

[b]  (La.  1886)  Alleged  Injury  to  credit,  and  resultant  loss,  attributable  to 
the  suit  itself,  and  not  to  the  seizure,  will  be  disallowed. — Cretin  ▼.  Levy,  37 
La.  Ann.  182. 

[c]  (La.  1898)  In  a  suit  against  a  constable  to  recover  damages  for  an  il- 
legal seizure,  the  damages  should  not  include  plaintifTs  attorney  fee,  but  may 
coyer  tbe  injury  to  plaintifTs  business  resulting  in  cession  to  his  creditors,  and 
Huch  damages  as  are  appropriate  to  mark  the  judicial  condemnation  of  his 
wrongful  conduct — Ader  v.  Foley,  24  South.  333,  50  La.  Ann.  1202. 

[d]  (Neb.  1894)  A  bank  that  wrongfully  refused  to  honor  a  check  drawn  on 
it  by  a  depositor  is  not  liable  in  damages  for  the  arrest  and  imprisonment  of 
the  drawer  of  the  check  on  complaint  of  the  payee,  as  for  issuing  a  false  chedc, 
but  is  only  liable  for  injuries  resulting  to  the  drawer's  credit — Bank  of  (com- 
merce V.  Goos.  39  Neb.  437,  58  N.  W.  84,  23  L.  R.  A.  190. 

[e]  (Neb.  1898)  For  the  wrongful  injury  or  destruction  of  one's  financial 
credit  he  may  recover  whatever  pecuniary  damages  he  can  prove,  by  competent 
testimony  under  proper  pleadings,  he  has  sustained  thereby. — Kyd  v.  CcK>k,  76 
N.  W.  524,  56  Neb.  71,  71  Am.  St.  Rep.  661. 

[f]  (Tex.  1800)  Where  there  is  no  right  of  action  for  actual  damages,  there 
can  be  no  recovery  of  exemplary  damages  for  injury  to  the  feelings,  or  for 
loss  of  credit.— Trawick  v.  Martin-Brown  Co.,  79  Tex.  460.  14  S.  W.  564. 

[g]  (Tex.  1892)  Neither  loss  of  credit  nor  counsel  fees  for  restraining  a  sale 
can  be  treated  as  actual  damage  in  an  action  for  wrongful  levy  of  execution. — 
Neese  v.  Radford,  83  Tex.  585,  19  S.  W.  141. 

.     _       _  ,  II.    WBONGFXTL   ATTACHMIlfT. 

i.  In  Ocnerah 

[a]  (U.  S.  1883)  If  the  defendant  in  an  attachment  suit  be  a  merchant,  and 
the  peculiar  circumstances  of  the  case  render  his  credit  sensitive  to  injury 
by  the  attachment,  the  Jury  may  consider  these  circumstances  In  compensating 
him  in  damages  for  a  wrongful  attachment  This  credit  does  not  depend 
wholly  on  solvency,  as  measured  by  excess  of  assets  over  liabilities,  but  like- 
wise on  the  trust  and  confidence  based  on  Integrity  of  character  and  business 
capacity. — Kennedy  v.  Meacham,  18  Fed.  312. 

[h]  (Colo.  1895)  Damages  for  injury  to  the  credit  of  a  merchant  by  reason 
of  the  unlawful  seizure  of  his  goods  and  store  under  attachment  against  his 
vendor  are  not  recoverable,  they  being  too  speculative. — Crymble  v.  Mulvaney, 
21  Colo.  203.  40  Pac.  499. 

[v]  (Iowa,  1848)  In  an  action  of  trespass  for  seizing  and  detaining  the  plain- 
tiff's goods,  loss  of  credit  cannot  be  proved,  unless  it  appears  to  be  intimately 
connected  with  the  act  complained  of,  and  unless  the  act  appears  to  have  been 
done  with  an  aggravating  and  malicious  intention  to  injure  the  party  com- 
plaining.— Thomas  v.  Isett,  1  G.  Greene,  470. 
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^d]  (Iowa,  1880)  Where  a  stock  of  goods  is  held  under  a  wrongful  attach- 
ment, loss  of  profits  and  of  business  credit  are  too  remote  to  be  considered  as 
elements  of  damage. — Lowenstein  v.  Monroe.  55  Iowa,  82,  7  N.  W.  406. 

[e]  (Iowa,  1883)  On  a  counterclaim  for  damages  for  wrongful  attachment, 
evidence  that  the  credit  of  defendant  was  Impaired  by  the  attachment  is  not 
admissible.— Mitchell  v.  Harcourt,  62  Iowa,  349. 17  N.  W.  581. 

[f]  (Ky.  1858)  In  an  action  for  damages  for  wrongful  seizure  on  attach- 
ment, the  plaintiff  cannot  recover  the  costs  of  attachment,  or  damages  for  in- 
jury to  his  character  or  credit— Mitchell  v.  Mattlngly,  58  Ky.  (1  Mete.)  237. 

[g]  (La.  1891)  Where  defendant,  when  an  attachment  was  wrongfully  sued 
out  against  him,  was  insolvent,  he  cannot  be  allowed  for  damages  to  his 
credit  and  reputation  as  a  merchant,  though  persons  who  gave  him  credit  be- 
fore the  attachment  was  issued,  because  they  did  not  know  him  to  be  Insolvent, 
refused  to  credit  him  afterwards. — Chaffe  v.  Mackenzie,  43  La.  Ann.  1062,  10 
South.  369. 

[h]  (La.  1900)  Where  the  credit  of  a  debtor  has  been  lessened  rather  from 
his  own  conduct  than  by  the  act  of  a  creditor  in  wrongfully  attaching  property. 
no  grounds  for  damages  exist — State  Bank  v.  Martin,  28  South.  130,  52  La. 
Ann.  1628. 

[1]  (Miss.  1879)  A  wrongful  attaclunent  could  not  cause  injury  to  de- 
fendant's credit  where  he  was  hopelessly  insolvent  at  the  time  it  was  issued.*— 
Roach  V.  Brannon,  57  Miss.  490. 

01  (N.  M.  1897)  Injury  to  credit  is  too  remote  to  be  assessed  In  favor  of  one 
whose  property  is  levied  upon  as  the  property  of  another. — Cunningham  v. 
Sugar.  49  Pac.  910,  9  N.  M.  105. 

[k]  (Tex.  1881)  Loss  or  injury  to  the  defendant's  credit  is  not  the  natural, 
proximate  legal  consequence  of  the  wrongful  suing  out  of  an  attachment,  and 
cannot  be  recovered  as  actual  damages. — Schwartz  v.  Burton,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  $  1216. 

[1]  (Tex.  1881)  Where  an  attachment  was  maliciously  sued  out  without  prob- 
able cause,  the  loss  or  injury  to  the  credit  of  the  defendant  may  be  recovered 
as  exemplary  damages. — Schwartz  v.  Burton,  1  White  &  W.  Civ.  Cas.  Ct  App. 
f  1216. 

[m]  (Tex.  1883)  Plaintiffs  suing  for  the  wrongful  suing  out  of  an  attach- 
ment against  them  cannot  recover  damages  on  account  of  injury  to  their  repu- 
tation as  merchants,  where  at  the  time  the  writ  was  issued  they  had  sold  all 
their  stock  of  goods,  and  ceased  to  do  business  as  merchants. — Hunt  v.  Kellum, 
59  Tex.  535. 

[n]  (Tex.  1889)  In  actions  for  wrongfully,  but  not  maliciously,  suing  out  and 
levying  a  writ  of  attachment,  evidence  of  loss  of  credit  and  prospective  profits 
is  not  received. — Kaufman  v.  Armstrong,  74  Tex,  65,  11  S.  W.  1048. 

[o]  (Tex.  1889)  In  a  suit  for  maliciously  suing  out  and  levying  a  writ  of  at- 
tachment, where  exemplary  damages  are  sought,  plaintiff  can  show  his  loss  of 
credit  and  prospective  profits. — Kaufman  v.  Armstrong,  74  Tex.  65,  11  S.  W. 
1048. 

[p]  (Tex.  1893)  A  debtor  may.  If  he  pleads  it  prove  damages  for  the  injury 
to  his  credit  by  a  wrongful  attachment — Lewis  v.  Taylor  (Civ.  App.)  24  S.  W. 
92. 

[q]  (Tex.  1893)  In  an  action  for  wrongful  attachment,  evidence  of  injury  to 
plaintiffs'  credit  was  admissible  as  a  basis  for  exemplary  damages. — Tynberg 
V.  Cohen  (Civ.  App.)  24  S.  W.  314. 

[r]  (Tex.  1896)  Where,  in  an  action  for  wrongful  attachment  it  appears  that 
plaintiff  had  conveyed  his  entire  mercantile  business  to  a  trustee  for  the  benefit 
of  certain  creditors,  damages  for  injuries  to  his  mercantile  credit  are  not  re- 
coverable.—R.  F.  Scott  Grocer  Co.  v.  Kelly,  36  S.  W.  140, 14  Tex.  Civ.  App.  136. 

[s]  (Wis.  1898)  The  measure  of  damages  to  sawmill  property  and  fixtures, 
by  reason  of  wrongful  attachment,  is  the  loss  of  its  use,  and  not  injury  to 
business,  credit  and  reputation,  resulting  from  bankruptcy  caused  by  the  at- 
tachment.—Union  Nat  Bank  v.  Cross,  75  N.  W.  992, 100  Wis.  174. 

2,  Recovery  in  Action  on  Attachment  Bond. 

[a]  (U.  S.  1903)  The  injury  to  a  vendee's  credit,  resulting  from  the  bringing 
of  actions  by  his  vendor  for  a  breach  of  contract  and  for  a  balance  due  there- 
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under,  and  any  loss  of  profits  because  of  the  vendor's  refusal  to  make  further 
deliveries  under  the  contract,  are  not  elements  of  damages  recoverable  in  a 
suit  on  the  attachment  bonds  Issued  in  such  actions.  Judgment,  L.  Bucki  & 
Son  Lumber  Co.  v.  Fidelity  &  Deposit  Co.  of  Maryland  (1901)  109  Fed.  393,  48 
C.  C.  A.  436,  aflarmed.— Fidelity  &  Deposit  Co.  of  Maryland  v.  L.  Bucki  &  Son 
LuTnl)er  Co.,  23  Sup.  Ct.  582,  189  U.  S.  135,  47  L.  Ed.  744. 

[b]  (Ala.  1881)  One  suing  on  an  attachment  bond  for  damages  to  his  business, 
credit,  and  reputation  as  a  merchant  cannot  show  that  by  reason  of  the  de- 
struction of  his  business  and  credit  he  has  lost  advances  made  by  him,  and 
possible  profits  on  shipments  of  merchandise,  as  such  damages  are  too  specula- 
tive and  remote.— Pollock  v.  Gantt,  69  Ala.  373.  44  Am.  Rep.  519. 

[c]  (Ala.  1881)  In  an  action  on  an  attachment  bond,  wherein  the  only  aver- 
ment of  special  damages  is  that  plaintiff  was  engaged  In  the  mercantile  busi- 
ness, and  that,  in  consequence  of  the  levy,  his  business  reputation  was  de- 
stroyed, to  his  loss  and  special  damages,  it  is  not  competent  for  him  to  show 
that,  at  the  time  of  the  levy,  he  was  making  advances  on  crops,  and  by  his 
business  being  stopped  he  lost  such  advances,  since  such  matters  are  inadmissi- 
ble, there  being  no  averments  in  the  complaint  authorizing  them,  and,  if  there 
were  such  damages,  they  are  speculative. — Pollock  v.  Gantt,  69  Ala.  373,  44 
Am.  Rep.  519. 

•[d]  (Ala.  1891)  In  an  action  on  an  attachment  bond  for  a  wrongful  attach- 
ment, damages  resulting  from  loss  of  credit,  whereby  plaintiffs  were  prevented 
from  borrowing  money  from  two  or  three  persons,  are  so  remote  and  specula- 
tive that  evidence  thereof  is  incompetent. — Marx  v.  Leinkauff,  93  Ala,  453,  9 
South.  818. 

[e]  (Ala.  1891)  Loss  of  credit  and  business  are  natural  consequences  of  an 
attachment  sued  out  on  the  ground  of  fraud,  and  are  properly  averred  as 
special  damages  in  a  complaint  on  an  attachment  bond  for  wrongfully  suing 
out  such  attachment. — Marx  v.  Leinkauff,  93  Ala.  453,  9  South.  818. 

[f]  (Ark.  1879)  Damages  for  Injury  to  credit  and  for  loss  of  prospective 
profits  in  business  are  not  recoverable  in  an  action  on  an  attachment  bond  or 
in  the  attachment  suit— Holliday  v.  Cohen,  34  Ark.  707. 

[g]  (Cal.  1893)  Under  Civ.  Code.  $  3300,  providing  that  for  the  breach  of  an 
obligation  arising  from  contract  the  measure  of  damages  is  the  amount  which 
will  compensate  the  party  aggrieved  for  all  detriment  "proximately"  caused 
thereby,  or  which,  in  the  ordinary  course  of  things,  would  be  likely  to  result 
therefrom,  sureties  on  an  attachment  bond  are  not  liable  in  damages  to  the 
person  whose  land  is  attached  by  reason  of  the  impairment  of  his  credit  and 
his  inability  to  sell  such  land  because  of  the  attachment  lien  thereon,  in  that 
such  damages  are  not  the  "proximate,"  but  the  "remote,"  result  of  the  attach- 
ment—Elder V.  Kutner.  97  Cal.  490,  32  Pac.  503. 

Ih]  (IlL  1883)  In  a  suit  on  an  attachment  bond,  injury  to  the  reputation  and 
credit  of  the  owner  of  the  goods  are  ordinarily  too  remote  and  speculative  to 
constitute  proper  elements  of  legal  damage. — Obeme  v.  Gaylord,  13  111.  App.  (13 
Bradw.)  30. 

[i]  (Iowa,  1800)  In. an  action  on  the  bond  for  wrongful  attachment,  damages 
for  injury  to  character,  credit,  or  business  are  too  remote. — Campbell  v.  Cham- 
berlain, 10  Iowa,  337. 

[j]  (Ky.  1848)  Defendant  in  attachment  cannot  recover  on  the  attachment 
bond  for  injuries  to  his  credit,  sensibilities,  or  his  business ;  the  proper  remedy 
for  such  injuries  being  in  case. — Pettit  v.  Mercer,  47  Ky  (8  B.  Mon.)  51 ;  Raid- 
har  V.  Berger,  Id.  1(30. 

[kl  (Neb.  1802)  In  an  action  on  an  attachment  bond,  after  dissolution  of  the 
attachment,  where  it  is  admitted  that  the  attachment  was  wrongfully  sued  out 
and  levied  on  phiintiff's  stock  of  goods,  although  they  were  not  removed  from 
the  store,  plaintiff  is  entitled  to  damages  for  injury  to  his  business  and  credit — 
Meyer  v.  Fapin.  34  Neb.  184,  51  N.  W.  753. 

[11  (Tenn.  1SS2)  In  an  action  for  wrongful  attachment  on  an  attachment 
bond  conditioned  to  pay  all  damages  that  might  be  sustained  by  reason  of 
wrongfully  suing  out  the  attachment,  damages  to  the  property  taken  are  not 
recoverable,  but  only  such  damages  as  the  defendant  suffered  in  other  resi)ects, 
as  to  his  business,  reputation,  or  credit,  as  where  he  la  thrown  in  bankruptcy 
thereby.— Doll  v.  Cooper,  77  Tenn.  (9  Lea)  576. 
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[m]  (Wash.  1893)  Under  the  general  rule  that  one  cannot  recover  for  remote 
and  speculative  damages,  one  cannot  recover  in  an  action  on  an  attachment 
hond  for  wrongful  attachment  for  injury  to  credit. — Seattle  Crockery  Co.  v. 
Haley,  6  Wash.  302,  33  Pac.  650,  36  Am.  St.  Rep.  156. 

III.  Libel  and  Slandeb. 

[a]  (U.  S.  1901)  In  an  action  for  libel,  where  the  only  element  of  damages  Is 
the  general  injury  to  the  plaintiff's  credit  as  a  merchant  and  contractor,  the 
jury  is  authorized  to  talce  into  consideration  the  fact  that  a  merchant  in  poor 
credit  Is  ordinarily  compelled  to  pay  more  for  merchandise  than  one  in  good 
credit,  and  the  further  fact  that  parties  who  have  contracts  to  give  are  reluctant 
to  give  them  to  persons  of  doubtful  financial  reputation. — ^Daisley  v.  Dun,  107 
Fed.  218. 

[b]  (La.  1896)  When  a  publication  is  made  in  good  faith,  one  injured  by  its 
libelous  character  will  be  restricted  to  actual  damages,  which  include  damages 
to  credit  and  reputation,  and  such  damages  on  account  of  injured  feelings  as 
must  unavoidably  be  inferred  from  the  publication. — ^Fitzpatrick  v.  Daily  States 
Pub.  Co.,  48  La.  Ann.  1116.  20  South.  173. 

[c]  (Mo.  1903)  It  appearing  from  the  evidence  that  at  the  time  of  the  publi- 
cation of  the  libel  plaintiffs  were  merchants  in  good  standing  and  credit,  doing 
a  large  and  prosperous  business,  and  that  as  a  result  of  the  libelous  reports 
their  credit  and  standing  were  ruined  and  they  were  driven  out  of  business,  and 
that  the  statements  were  conceived  by  one  of  defendant's  agents  in  malice,  a 
verdict  for  $30,000  in  favor  of  plaintiffs  would  not  be  disturbed  as  excessive 
and  the  result  of  prejudice.— Minter  v.  Bradstreet  Co.,  73  S.  W.  668, 174  Mo.  444. 

.IV.  Malicious  Pbobecution. 

[a]  (Ala.  1865)  In  an  action  for  malicious  prosecution,  it  was  not  error  to 
refuse  to  strike  from  the  declaration  an  averment  that  the  Institution  of  the 
prosecution  injuriously  affected  the  interests  and  credit  of  the  plaintiff ;  such 
injuries  forming  a  legitimate  ground  for  recovering  damages. — Goldsmith  v. 
Picard,  27  Ala.  142. 

[b]  (N.  T.  1893)  In  an  action  for  malicious  prosecution,  where  plaintiff's  in- 
tegrity was  previously  unimpeached,  and  he  was  rated  high  In  financial  circles, 
and  had  been  solicited  to  assume  the  presidency  of  a  bank,  and  other  equally 
important  fiduciary  positions,  the  loss  of  which  was  directly  attributable  to 
defendant's  prosecution  impugning  his  integrity,  the  loss  of  such  oflJce.  together 
with  the  money  expended  in  vindicating  himself,  and  the  general  impairment  of 
his  social  and  mercantile  standing,  and  the  shame  and  humiliation  endured, 
are  all  proper  elements  of  damage  against  defendant ;  and  a  verdict  for  $31,700 
will  not  be  disturbed,  it  not  appearing  that  the  jury  were  actuated  by  passion 
or  prejudice.— Willard  v.  Holmes,  Booth  &  Haydens  (Com.  PI.  N.  Y.)  2  Misc. 
Rep.  303,  21  N.  T.  Supp.  998. 

[c]  (Ohio,  1897)  In  assessing  the  damages  for  a  malicious  prosecution,  the 
jury  may  consider  the  injury  to  plaintiff's  character,  reputation,  and  credit  by 
the  prosecution.— Johnson  v.  McDaniel,  5  Ohio  S.  &  a  P.  Dec  717. 


Digitized  by  VjOOQIC 


G16  02  C.  C.  A.  REPORTS* 

(127  Fed.  552.) 

In  re  KANEL 

(Circuit  Court  of  Appeals,  Seyenth  Clrcalt    January  5,  1904.) 

No.9d3. 

L  Bankbuftot — BxEMPTioNs — Manheb  or  Aixowanci. 

While  the  exemptions  allowed  a  bankrupt  are  those  provided  for  by  the 
statutes  of  the  state,  the  time  and  manner  of  claiming  such  exemptions, 
and  of  awarding  them  and  setting  them  apart,  are  regulated  by  the  bank- 
ruptcy act 

2.  Same — ^Allowino  Exemption  from  Pboceeds  or  Pbopebtt. 

Courts  of  bankruptcy  should  enforce  the  provisions  of  the  law  relating 
to  the  exemptions  liberally  to  effectuate  their  purpose,  both  in  construing 
the  state  statutes  and  in  the  manner  of  allowing  the  exemption;  and  al- 
though a  statute  requires  a  debtor  to  select  the  specific  personal  property 
he  claims  as  exempt  thereunder,  a  court  of  bankruptcy  is  not  bound  to 
require  such  selection,  and  where  it  is  to  the  best  interest  of  all  concerned, 
or  where,  by  reason  of  its  being  mortgaged,  specific  property  cannot  be  se- 
lected and  set  apart  as  exempt,  it  may  properly  permit  such  property  to 
be  sold  as  an  entirety  by  the  trustee,  and  award  the  bankrupt  his  exemp- 
tion from  the  proceeds. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  in  Bankruptcy. 

Upon  a  voluntary  petition  filed  September  15,  1902,  Thomas  J.  Kane  was  ad- 
judicated a  bankrupt  Pror  thereto  the  bankrupt  was  the  owner  of  a  stock 
of  poceries,  market  goods,  and  fixtures  at  the  city  of  Chicago,  upon  which  was 
a  chattel  mortgage  to  one  Clough,  who  had  taken  possession  thereof  under  the 
mortgage,  and  advertised  tne  stock  for  sale.  The  receiver  in  bankruptcy  took 
possession  of  the  stock  from  the  mortgagee  under  an  arrangement,  and,  after 
the  bankruptcy  proceedings,  sold  the  property,  paying  to  the  mortgagee  the 
amount  of  his  debt  In  the  schedule,  under  the  head  of  "Property  claimed  to 
be  exempted  by  the  state  laws,  its  valuation,  whether  real  or  personal ;  its  de- 
scription and  present  use ;  and  reference  given  to  the  statute  of  the  state  creat- 
ing the  exemption,"  the  bankrupt  sets  forth  as  follows :  •*2  suits  of  clothing, 
$25.  1  gold  watch,  |10.00.  Further  your  petitioner  claims  as  part  of  the 
exemption  the  sum  of  $366.00.  Your  petitioner  being  the  head  of  a  family  and 
residing  with  the  same,  all  of  the  above  property  is  claimed  as  exempted  under 
section  18,  chapter  52,  Revised  Statutes  of  Illinois,  approved  May  24,  1877.  In 
force  July  1,  1877."  On  December  4,  1902,  the  bankrupt  petitioned  the  court 
that  the  trustee  file  a  report  setting  apart  the  bankrupt's  exemptions,  to  which 
the  trustee  replied  that  he  was  unable  to  set  apart  any  exemption,  because  the 
bankrupt  had  failed  to  claim  any  specific  property  as  exempt,  and  that  the  only 
proi)erty  coming  to  the  possession  of  the  trustee  was  cash  derived  from  the  sale 
of  assets  by  the  receiver ;  and  claimed  that  the  bankrupt  had  waived  any  right 
to  exemptions.  The  objections  to  the  report  of  the  trustee  were  overruled  by 
the  referee,  and  an  order  made  by  him  denying  the  exemptions  to  the  bankrupt 
Upon  a  petition  for  review  of  this  order  the  District  Court  overruled  the  ref- 
eree, and  the  trustee  was  directed  to  pay  the  bankrupt  $366  in  cash,  as  his  ex- 
emptions, less  bis  proportionate  share  of  the  shrinkage  of  the  estate  and  ex- 
penses in  making  sale  of  the  property.  The  trustee  files  a  petition  to  review 
this  order  of  the  District  Court 

Fred  D.  Silber,  for  petitioner. 
Wm.  A.  Doyle,  for  respondent. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  A  court 
of  bankruptcy  is  a  court  of  equity,  seeking  to  administer  the  law  accord- 
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ing  to  its  spirit,  and  not  merely  by  its  letter.  The  bankruptcy  act  pro- 
vides that  it  shall  not  aflfect  the  allowance  to  bankrupts  of  the  exemp- 
tions prescribed  by  the  state  laws  at  the  time  of  the  filing  of  the  petition. 
Act  July  I,  1898,  c.  541,  §  6,  30  Stat.  548  [U.  S.  Comp.  St.  1901,  p. 
3424].  It  also  provides  by  section  7  that  the  bankrupt  in  the  schedules 
to  his  petition  shall  make  a  claim  for  such  exemptions  as  he  may  be  en- 
titled to.  The  statute  of  Illinois  (Starr  &  C.  Ann.  St.  1896,  c.  52,  par. 
15.  p.  1892),  after  exempting  certain  specific  property,  exempts  $100 
worth  of  other  property,  to  be  selected  by  the  debtor,  and,  in  addition, 
when  the  debtor  is  the  head  of  a  family,  and  resides  with  the  same,  $300 
worth  of  other  property,  to  be  selected  by  the  debtor.  It  is  insisted  that 
the  bankrupt  is  not  entitled  to  his  exemption  because  he  had  not  claimed 
specific  articles  of  property.  The  bankruptcy  act  allows  the  exemptions 
which  the  state  law  provided,  and  these  laws,  from  motives  of  public 
policy,  should  be  liberally  construed.  Cotots  of  bankruptcy  are  not  con- 
trolled as  to  the  time  or  the  manner  in  which  claims  for  exemptions  may 
be  preferred  in  bankruptcy.  The  exemptions  provided  by  the  law  of  the 
state  are  allowed  by  the  bankruptcy  act,  but  the  manner  of  claiming 
such  exemptions,  and  of  setting  apart  and  awarding  them,  is  regulated 
by  the  bankruptcy  act.  We  have  so  held  in  Re  Friedrich,  40  C.  C.  A. 
378,  100  Fed.  284.  It  was  alsQ  ruled  by  this  court  in  Re  Mayer,  47 
C.  C.  A.  512,  108  Fed.  599,  600,  that  the  bankrupt  under  the  act  could 
waive  the  exemptions  in  favor  of  the  assignee,  claiming  the  proceeds 
of  the  sale  of  the  property  or  not,  as  he  should  choose.  The  pur- 
pose of  the  state  statute  of  exemptions  was  to  allow  the  debtor  property 
to  a  certain  amount  for  the  support  of  his  family,  that  they  should  not 
be  cast  destitute  upon  the  world.  It  is  true  that  statute  provided  that 
the  debtor  should  select  the  articles.  The  bankruptcy  law  allowed 
that  exemption,  recognizing  the  public  benefit  of  such  exemption.  But 
the  manner  of  its  allowance  is  reserved  to  the  bankruptcy  court,  and  its 
action  is  not  controlled  by  the  specific  manner  of  allowance  prescribed 
by  the  state  law,  for  the  trustee  is  to  set  oflF  to  the  bankrupt  the  exemp- 
tions claimed,  with  the  estimated  value  of  each  article ;  and  cases  are 
not  infrequent,  where  it  appeared  for  the  benefit  of  all  concerned  that 
the  stock  should  be  sold  as  an  entirety,  that  it  was  so  sold  by  arrange- 
ment between  creditors  and  debtor,  and  courts  have  upheld  the  claims 
of  the  debtor  to  the  value  of  his  exemptions  from  the  proceeds  of  the 
sale.    And  that  is  just.    Here  the  entire  stock  of  goods  was  mort- 

?iged,  and  in  possession  of  the  mortgagee,  and  advertised  for  sale, 
he  debtor  could  not  claim  any  specific  article  as  exempt,  because  every 
article  was  subject  to  the  mortgage,  and  no  one  article  could  be  set 
apart  to  the  debtor.  TJie  entire  stock  was  subject  to'  sale  to  satisfy 
the  lien  of  the  mortgage.  It  would  be  most  inequitable  to  say  that 
under  such  circumstances  the  debtor  cannot  be  allowed  to  claim  as  ex- 
empt a  sum  of  money  from  the  proceeds  equal  to  the  amount  allowed  by 
the  law.  It  would  be  equivalent  to  saying  that  he  had  waived  his 
exemption  because  he  had  not  done  that  which  it  was  impossible  for 
him  to  do.  We  are  not  able  to  construe  the  bankruptcy  act  to  effect  so 
inequitable  a  conclusion. 
The  decree  is  affirmed. 
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(128  red.  270.) 

NOAH  et  al.  t.  UNITBD  STATBa 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  1,  190i.) 

No.  962. 

1.  Pebjury— Pension  Affidavit— Indictment. 

Where  an  IndlctmeDt  for  perjury,  consisting  in  false  testimony  con- 
tained in  a  pension  affidavit,  charged  that  on  a  certain  day  there  was 
filed  in  the  pension  office,  at  the  instance  and  on  behalf  of  Frances  A. 
Moon,  her  application  to  be  placed  on  the  pension  roll  as  the  widow  of 
P.  R.  Moon,  and  that  defendants,  while  such  application  was  pending,  for 
the  purpose  and  with  intent  to  deceive  the  pension  officers,  and  of  fraudu- 
lently obtaining  the  allowance  of  a  pension  to  the  said  Frances  A.  Moon, 
did  make  the  affidavit  set  out,  the  indictment  sufficiently  showed  the  pur- 
pose for  which  the  affidavit  was  made,  though  by  Inadvertence  the  affi- 
davit was  entitled  as  though  P.  R.  Moon  was  the  applicant,  and  the  name 
Frances  A.  Moon  was  not  found  therein  as  the  surviving  widow  of  P.  R. 
Moon,  she  being  named  therein  as  Mrs.  Moon. 

2.  Same— Allegations— Matebialitt. 

Where  an  indictment  for  perjury  in  the  execution  of  a  pension  affidavit 
to  secure  a  pension  for  a  widow  averred  that  the  affidavit  stated  that  de- 
fendants did  not  think  the  veteran  was  ever  married  until  he  married  the 
applicant,  who  was  his  surviving  widow;  that  they  were  married  about 
1889;  and  that  affiants  were  both  present  at  the  wedding — ^it  sufficiently 
showed  that  the  averments  of  the  affidavit  were  material. 
».  Same— Use  of  Evidence. 

Rev.  St  $  5392  [U.  S.  Comp.  St  1901,  p.  3653],  declares  that  every  per- 
son who,  having  taken  an  oath  before  a  competent  officer,  and,  contrary  to 
such  oath,  subscribes  any  material  matter  which  he  does  not  believe  to  be 
true,  is  guilty  of  perjury ;  and  section  5396  [page  3655]  declares  that  in 
every  indictment  for  perjury,  it  shall  be  sufficient  to  set  forth  the  sub- 
stance of  the  oflTense  charged,  before  whom  the  oath  was  taken,  averring 
the  person  to  have  had  competent  authority  to  administer  the  same,  with 
a  proper  averment  to  falsify  the  matter  wherein  the  perjury  is  assigned, 
without  more.  Held,  that  an  Indictment  for  perjury  contained  In  a  pension 
affidavit  was  not  objectionable  for  failure  to  set  out  that  the  affidavit  was 
ever  used  by  or  on  behalf  of  the  applicant  for  whom  it  was  made. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California. 

The  plaintiffs  in  error  were  convicted  of  perjury  under  an  indictment  which 
charged  them  with  making  a  false  oath  to  an  affidavit  which  was  to  be  used 
on  behalf  of  Frances  A.  Moon,  in  aid  of  her  application  to  be  placed  on  the 
pension  roll  of  the  United  States  as  the  widow  of  one  Pardy  Rosson  Moon, 
late  a  soldier  in  the  military  service  of  the  United  States,  in  the  War  of  the 
Rebellion.  The  indictment  after  stating  the  circumstances  under  which  the 
affidavit  was  made,  sets  forth  the  affidavit  in  hsec  verba.    It  is  entitled,  "In 

the  Matter  of  Peusiou  Claim  No.  for  Pardy  Rosson  Moon,  late  of  Co. 

F  116  Regt  Indiana  Inft."  Thereupon  the  affiants  deposed  as  foHows:  "We 
were  weir  acquainted  with  Pardy  Rosson  Moon  during  his  lifetime,  and  had 
known  him  for  9  or  10  years.  We  knew  him  for  about  10  years  before  he  was 
killed.  We  were  living  in  San  Bernardino  county,  California,  during  all  of 
that  time.  We  do  not  think  that  Mr.  Moon  was  ever  married  until  he  married 
the  woman  who  is  now  his  surviving  widow,  and,  if  he  ever  had  been  pre- 
viously married,  I  tliink  we  would  have  heard  of  it  as  we  were  intimately 
acquainted  with  him,  and  often  talked  together  about  our  early  lives  and  ex- 
I)erlences.  We  also  know  that  Mrs.  Moon  and  her  husband  were  never  di- 
vorced, and  that  they  lived  together,  and  appeared  to  be  happy  together,  up 
to  the  time  of  his  death.  They  were  married  about  the  year  18^^ — in  the 
spring  of  that  year.  We  were  both  present  at  the  wedding."  The  indictment 
then  proceeds,  in  proper  form,  to  allege  that  the  matters  contained  In  the 
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declaration  were  material  In  the  premises,  and  that  the  affiants  thereto  took 
oath  to  the  same  on  November  11,  1899,  before  a  properly  qualified  officer 
named  therein,  and  proceeds  fm-ther  to  set  up  in  detail  the  falsity  of  each 
statement  contained  in  the  affidavit  It  charges  that  each  of  said  affiants 
knew  the  same  to  be  false  at  the  time  thereof,  and  did  not  believe  any  of  said 
matters  to  be  true,  and  that  therein  they  committed  w^illful  and  corrupt  per- 
jury. A  demurrer  was  interposed  to  the  indictment  on  the  ground  that  it  does 
not  appear  therefrom  that  any  of  the  alleged  false  statements  contained  in  the 
affidavit  were  material,  or  that  they  were  made  on  behalf  of  the  alleged  appli- 
cation of  Frances  A.  Moon  for  a  pension,  or  that  the  affidavit  was  ever  used  for 
tiiat  purpose.  The  demurrer  was  overruled.  After  a  verdict  of  guilty  as 
charged  had  been  returned  against  both  the  plaintiffs  in  error,  they  interposed 
a  motion  in  arrest  of  judgment  upon  the  grounds  presented  by  the  demurrer, 
which  motion  was  also  overruled.  The  rulings  of  the  District  Court  upon  the 
demurrer  and  the  motion  are  assigned  as  error. 

T.  C.  West,  for  plaintiffs  in  error. 

Marshall  B.  Woodworth  and  Benjamin  L.  McKinley,  for  defendant 
•in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

We  think  it  sufficiently  appears  from  the  indictment  that  the  matters 
set  forth  in  the  affidavit  were  material  to,  and  that  the  affidavit  was 
made  and  sworn  to  on  behalf  of,  the  application  of  Frances  A.  Moon 
for  a  pension.  It  is  true  that  in  the  heading  to  the  affidavit,  which  was 
evidently  a  printed  form,  it  appears  that  the  name  of  the  claimant  for 
a  pension  was  inserted  as  "Pardy  Rosson  Moon,"  instead  of  "Frances 
A.  Moon";  but  the  indictment  elsewhere  distinctly  charges  that  on 
March  i8,  1897,  there  was  filed  in  the  Pension  Office  at  Washington, 
at  the  instance  and  on  behalf  of  Frances  A.  Moon,  her  application  to 
be  placed  on  the  pension  roll  of  the  United  States  as  the  widow  of 
Pardy  Rosson  Moon,  and  that  the  plaintiffs  in  error,  while  said  applica- 
tion was  pending,  for  the  purpose  and  with  the  intent  of  deceiving  the 
officers  of  the  Pension  Office,  and  "of  unlawfully,  improperly,  and 
fraudulently  obtaining  the  allowance  of  the  said  application,  and  the 
granting  to  her,  the  said  Frances  A.  Moon,  of  a  pension,"  did  appear 
before  the  notary  named  in  the  indictment  and  make  oath  to  the  affi- 
davit. This  shows  the  purpose  for  which  the  affidavit  was  made.  The 
fact  that  by  inadvertence  the  name  of  Pardy  Rosson  Moon  was  inserted 
in  the  blank  as  the  claimant,  instead  of  that  of  the  applicant  herself, 
is  no  proof  to  the  contrary,  and  it  does  not  have  the  effect  to  controvert 
or  lessen  the  effect  of  any  of  the  prior  averments.  It  is  true,  also,  that 
in  the  affidavit  the  name  of  Frances  A.  Moon  is  not  found,  and  that  the 
surviving  widow  of  Pardy  Rosson  Moon  is  therein  named  as  "Mrs. 
Moon."  It  is  argued  from  this  that  it  does  not  appear  from  the  affidavit 
that  it  was  to  be  used  on  behalf  of  Frances  A.  Moon.  But  it  is  not  nec- 
essary that  the  affidavit,  by  its  terms,  shall  show  for  whose  benefit  it 
was  intended  to  be  used.  It  is  enough  if  the  indictment  charges  the 
fact  to  be  that  it  was  intended  to  be  used  in  aid  of  the  application  of 
Frances  A.  Moon.  In  view  of  these  considerations,  the  statements  in 
the  affidavit,  or  some  of  them,  at  least,  were  material — as,  for  instance. 
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the  averment,  "We  do  not  think  that  Mr.  Moon  was  ever  married  until 
he  married  the  woman  who  is  now  his  surviving  widow,"  and  that 
Pardy  Rosson  Moon  and  Mrs.  Moon  were  married  about  the  year 
1889,  and  the  affiants  were  both  present  at  the  wedding.  If  the  plain- 
tiffs in  error  were  guilty,  as  charged  in  the  indictment,  of  making  a 
false  affidavit  for  the  purpose  of  deceiving  the  Pension  Office,  and 
fraudulently  obtaining  the  allowance  of  the  application  of  Frances  A. 
Moon  for  a  pension  as  the  widow  of  Pardy  Rosson  Moon,  these  aver- 
ments were  material,  as  they  stated  that  Pardy  Rosson  Moon  married 
the  woman  "who  is  now  his  surviving  widow,"  and  that  the  marriage 
took  place  in  the  year  1889.  The  affidavit  contains  further  material 
information,  in  stating  that  Pardy  Rosson  Moon  and  Mrs.  Moon  were 
never  divorced. 

It  is  contended  further  that  the  indictment  is  defective  for  the  reason 
that  it  does  not  show,  and  it  cannot  be  ascertained  therefrom,  whether 
the  alleged  false  affidavit  was  ever  used  by  or  on  behalf  of  Frances  A, 
Moon  in  connection  with  her  application  for  a  pension.  The  answer 
to  this  is  that  section  5392  of  the  Revised  Statutes  [U.  S.  Comp.  St 
1901,  p.  3653],  under  which  the  indictment  was  drawn,  does  not  require 
that,  in  order  to  predicate,  perjury  upon  its  violation,  the  false  affidavit 
shall  have  been  filed  or  used.  It  is  enough  if  it  appear  from  the  indict- 
ment that  it  was  made  with  the  intention  and  under  the  circumstances 
set  forth  in  the  statute.  Section  5396  [page  3655]  specifies  the  allega- 
tions which  are  essential  to  an  indictment  for  perjury.  Tested  by 
those  statutes,  the  indictment  is  clearly  sufficient.  United  States  v. 
Volz,  14  Blatchf.  15,  Fed.  Cas.  No.  16,627;  State  v.  Lloyd,  JJ  Wis. 
630,  46  N.  W.  898 ;  State  v.  Whittemore,  50  N.  H.  245,  9  Am.  Rep. 
196;  State  V.  Geer,  46  Kan.  529,  26  Pac.  J027. 

We  find  no  error  in  the  rulings  of  the  EHstrict  Court  The  judgment 
will  be  affirmed. 


(128  Fed.  272.) 

CUMBERLAND  TELEPHONE  &  TELEGRAPH  CO.  V.  BILLS. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  16,  1904.) 

No.  1,241. 

1.  Master  and  Servant— Duty  to  Warn  Inexperienced  Servant  of  Dan- 
gers OF  Service— I NSPECtioN  of  Telephone  Poles. 

Id  an  action  by  a  lineman  against  a  telephone  con)pany,  by  which  he 
was  employed,  to  recover  for  an  injury  received  by  the  breaking  and  faU- 
ing  of  a  decayed  pole  on  which  he  was  placing  a  cross-arm,  it  appeared 
that  be  had  worked  at  snch  employment  for  less  than  .a  year,  and  only  in 
defendant's  service,  and  that  the  line  on  which  he  was  working  was  an 
old  one,  the  poles  havinjr  been  set  for  11  years.  There  was  evidence  tend- 
ing to  show  that  plaintiff  had  not  been  warned  of  the  danger,  nor  instruct- 
ed to  inspect  the  poles  before  climbing  them,  and  that  he  was  preceded 
by  the  foreman  and  another  whose  duty  it  was.  under  the  rules  of  the 
company,  to  make  the  inspection,  but  that  they  did  not  do  so.  fTeld,  that 
a  positive  duty  rested  on  defendant  both  to  warn  plaintiflT  and  to  require 
an  inspoction,  and,  the  evidence  being  in  conflict  as  to  the  performance  of 
siuh  (Irtios.  both  questions  were  properly  submitted  to  the  jury. 
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2.  Same— Fellow  Sebvants— Fobeman  Ghabged  with  Masteb's  Dtrrr  of  In- 
spection. 

Where  the  duty  of  inspecting  telephone  poles  before  a  lineman  climbs 
the  same  is  delegated  by  the  company  to  a  foreman,  he  is  not  a  fellow 
servant  of  a  lineman  in  that  regard,  but.  a  vice  principal,  and  the  com- 
pany is  liable  to  the  lineman  for  an  injury  due  to  the  failure  of  the  fore- 
man to  perform  the  duty  of  inspection. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

Hays  &  Biggs  (Wm.  L.  Cranberry,  of  counsel),  for  plaintiff  in  er- 
ror. 

Hunter  Wilson,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge,  delivered  the  opinion  of  the  court 
This  was  a  suit  to  recover  damages  for  personal  injuries  claimed 
to  have  been  caused  by  the  negligence  of  the  defendant  below.  The 
plaintiff  was  a  lineman  in  the  employ  of  the  telephone  company,  and 
was  severely  injured  by  the  breaking  of  a  pole  which  he  had  climbed 
for  the  purpose  of  putting  on  a  cross-arm  and  transferring  two 
wires  from  brackets  to  this,  cross-arm.  The  case  went  to  the  jury, 
and  a  verdict  and  judgment  was  rendered  for  $2,000.  It  is  claimed 
the  court  erred  in  refusing  to  instruct  the  jury  to  find  for  the  de- 
fendant, in  denying  certain  requests  to  charge,  and  in  charging  as  it 
did. 

The  plaintiff,  Bills,  had  been  employed  by  the  company  about  a 
year,  first  as  a  groundman,  and  then  as  a  lineman.  He  had  never 
worked  for  any  other  telephone  company.  On  the  day  of  the  accident, 
along  with  three  other  men,  Atkins,  Allen,  and  Barnett,  all  in  charge 
of  Scruggs,  the  foreman,  he  was  doing  work  on  the  Lexington  Line, 
about  one  mile  east  of  Jackson,  Tenn.  The  gang  was  engaged  in 
cross-arming  the  route,  that  is,  placing  cross-arms  on  the  poles,  and 
transferring  the  wires  from  brackets  to  the  cross-arms ;  also,  inci- 
dentally, in  placing  new  poles  where  the  spans  were  too  great,  and  in 
resetting  or  replacing  defective  poles.  In  doing  this  work,  the  fore- 
man and  Atkins,  another  lineman,  preceded  the  plaintiff.  Atkins 
chmbed  the  pole  which  subsequently  broke,  boring  a  hole  and  cutting 
a  place  for  the  cross-arm,  before  the  plaintiff  reached  it.  Atkins  testi- 
fied he  **kind  of  shook"  the  pole  before  he  climbed  it.  The  plaintiff 
saw  him  on  the  pole,  and  there  was  no  indication  that  it  was  unsound. 
The  plaintiff  testified  that  before  climbing  the  pole  he  tried  it  by 
throwing  his  weight  against  it.  The  pole  was  about  25  feet  high.  The 
plaintiff  had  put  the  cross-arm  on,  but  had  not  completed  his  work 
when  the  pole  broke,  about  an  inch  under  the  ground,  and  fell,  se- 
riously injuring  him.  An  examination  of  the  pole  showed  it  had  rot- 
ted through  just  below  the  ground.    The  pole  was  of  chestnut  wood 

1 2.  Who  are  fellow  servants,  see  note  to  Northern  Pac.  Co.  v.  Smith,  8  C. 
C.  A.  668;  Canadian  Pac.  Ry.  Co.  Y.  Johnston,  9  C.  a  A.  596;  Flippin  v.  Kim- 
ball. 81  C.  C.  A.  28^ 

See  Master  and  Servant,  vol.  34,  Cent.  Dig.  §§  406,  465. 
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and  an  old  one,  the  telephone  Hne  having  been  up  about  ii  years. 
There  was  testimony  tending  to  show  that  the  ordinary  life  of  a  chest- 
nut pole  is  between  6  and  lo  years. 

On  behalf  of  the  plaintiff,  testimony  was  introduced  tending  to 
show  that  the  company  knew  the  age  of  the  pole,  while  the  plain- 
tiff did  not.  That  the  company  might  have  ascertained  the  rotten 
and  dangerous  condition  of  the  pole  bv  a  reasonable  inspection,  but 
did  not  inspect  it,  although,  under  the  custom  and  usage  of  the 
company,  it  was  the  duty  of  the  foreman  to  inspect  the  poles.  That 
the  plaintiff  was  never  instructed  by  the  company  to  inspect  the  poles, 
and  did  not  inspect  this  one,  because  he  relied  upon  the  foreman  doing 
his  duty.  On  the  other  hand,  testimony  introduced  by  the  company 
tended  to  show  that  the  plaintiff  had  been  told  that  the  line  was  an 
old  one,  and  cautioned  carefully  to  inspect  the  poles  before  climbing 
them ;  also,  that  he  had  been  instructed  to  transfer  the  wires  one  at  a 
time,  and  that  his  failure  to  do  so  caused  the  fall  of  the  pole ;  but  it 
was  a  disputed  question  upon  the  evidence  whether  he  was  so  instruct- 
ed, and  whether  he  loosened  both  wires  from  the  bracket  before  at- 
taching either  to  the  cross-arm. 

The  defendant  below  asked  the  court  to  direct  the  jury  to  return 
a  verdict  for  the  defendant,  and  in  separate  special  charges  to  instruct 
the  jury  that  the  plaintiff  could  not  recover,  because:  (i)  The  risk 
of  the  pole  breaking  was  one  which  he  assumed  when  he  entered  the 
employ  of  the  company  as  lineman  ;  (2)  the  alleged  negUgence  of  the 
foreman  in  not  testing  or  inspecting  the  pole  was  that  of  a  fellow- 
servant  ;  (3)  the  plaintiff  was  guilty  of  contributory  negligence  in  not 
himself  testing  the  pole ;  (4)  the  plaintiff  was  guilty  of  contributory 
negligence  in  removing  both  wires  from  the  bracket  before  attaching 
either  to  the  cross-arm.  In  view  of  the  conflict  of  testimony  referred 
to,  the  court  declined  to  do  this,  leaving  the  jury  to  determine  the 
disputed  questions  of  fact,  and  instructing  them  that  if  they  found 
it  was  the  duty  of  the  foreman,  under  the  custom  and  usage  of  the 
company,  to  inspect  the  poles,  a  failure  on  his  part  to  do  so  would 
constitute  negligence  for  which  the  company  would  be  liable. 

These  were  proper  questions  to  be  left  to  the  jury.  This  was  not 
the  case  of  an  experienced  lineman,  working  alone,  where,  upon  the 
undisputed  testimony,  it  was  not  only  customary,  but  necessary,  for 
him  to  inspect  a  pole  before  climbing  it;  in  other  words,  the  case 
of  an  employe  to  whom  the  company  owed  no  duty  either  in  the  way 
of  instruction  or  inspection.  Mclsaac  v.  Northampton  Electric,  etc., 
Co.,  172  Mass.  89,  51  N.  E.  524,  70  Am.  St.  Rtp.  244;  McGorty  v. 
Southern  New  Eng.  Tel.  Co.,  69  Conn.  635,  38  Atl.  359,  61  Am.  St. 
Rep.  62.  Plaintiff  had  worked  for  this  company  about  a  year,  and 
for  no  other.  All  his  training  and  instruction  he  got  from  it.  Now, 
one  of  the  positive  duties  of  an  employer  conducting  a  dangerous 
occupation  is  to  warn  the  inexperienced  employe  of  the  hidden  haz- 
ards of  the  work,  so  he  may  not  needlessly  expose  himself  to  danger. 
If,  as  plaintiff  claimed,  the  company  failed  properly  to  warn  and  cau- 
tion him,  and  for  this  reason  he  climbed  the  pole  without  testing  it, 
as  he  otherwise  would,  this  was  the  neglect  of  a  positive  duty,  for 
wliich  the  company  is  responsible.    L.  &  N.  R.  R.  Co.  v.  Miller,  104 


Digitized  b^  CjOOQIC 


IN  BE  SEABS,  HUMBEBT  A  GO. 


623 


Fed.  124,  43  C.  C.  A.  436;  Felton  v.  Girardy,  104  Fed.  127,  43  C.  C. 
A.  439. 

So,  too,  with  respect  to  the  duty  of  furnishing  a  reasonably  safe 
place  for  its  employes  to  work.  If  the  telephone  company,  by  not 
instructing  the  linemen  to  inspect,  assumed  the  duty  itself  of  seeing 
that  the  poles  were  safe  to  work  on,  this  was  a  positive  duty.  The 
(iompany  could  not  escape  the  obligation  by  delegating  the  duty  to  the 
foreman  or  any  one  else.  If  the  duty  of  inspection  rested  upon  the 
foreman,  the  foreman  was  not  a  fellow  servant,  but  a  vice  principal, 
and  the  company  is  responsible  for  his  neglect.  Hough  v.  R.  R.  Co., 
100  U.  S.  213,  25  L.  Ed.  612;  Western  Union  Telegraph  Company  v. 
Tracy,  114  Fed.  282,  52  C.  C.  A.  168;  Railroad  Co.  v.  Peterson,  162 
U.  S.  346,  16  Sup.  Ct.  843,  40  L.  Ed.  994;  Western  Union  Telegraph 
Company  v.  Burgess,  108  Fed.  26, 47  C.  C.  A.  168 ;  Kelly  v.  Erie  Tele- 
graph &  Telephone  Co.,  34  Minn.  321,  25  N.  W.  706. 

As  to  the  question  whether  the  plaintiff  was  or  was  not  guilty 
of  contributory  negligence,  that,  too,  was  properly  left  to  the  jury. 
It  was  a  disputed  question  whether  the  plaintiff  was  instructed  to 
transfer  the  wires  one  at  a  time  from  the  brackets  to  the  cross-arm, 
and  whether  he  had  actually  fastened  the  wires  to  the  cross-arm  be- 
fore the  pole  fell. 

The  judgment  of  the  lower  court  is  affirmed. 


(128  Fed.  275.) 

In  re  SBARS,  HUMBERT  &  GO. 

In  re  BATTLE'S  ESTATE  et  aL 

(CSlrcnlt  Oonrt  of  Appeals,  Second  Clrcalt    January  25,  1901.) 

No.  96. 

1.  Bankbuptct— Appeal  niOM  Dismissal  of  Involuntaby  Petition— -Effect 

OF  Subsequent  Adjudication. 

Where,  pending  an  appeal  from  an  order  dismissing  a  petition  in  invol- 
untary bankruptcy,  the  defendants  were  adjudicated  bankrupts  In  an- 
other district,  the  appeal  will  be  dismissed,  since,  under  general  order  No. 
6,  the  court  making  the  first  adjudication  has  exclusive  jurisdiction,  and 
the  questions  involved  in  the  appeal  have  therefore  become  academic; 
and  especially  where  such  questions  relate  to  an  alleged  preferential 
transfer  of  property,  charged  as  an  act  of  bankruptcy,  which  may  again 
come  before  the  court  in  a  suit  by  the  trustee  against  the  transferee. 

2.  Same— Compensation  of  Receives. 

Where,  pending  action  on  an  involuntary  petition,  which  was  subse- 
quently dismissed  by  the  court,  a  receiver  was  appointed,  who  remained 
In  possession  of  the  property  when  defendants  were  adjudicated  bank- 
rupts in  another  district,  the  authority  to  compensate  the  receiver  passed 
to  the  court  making  the  adjudication,  which  took  exclusive  jurisdiction 
of  the  estate. 

8.  Same— Res  Judicata— Finding  on  Involuntaby  Petition. 

A  finding  on  a  creditors*  petition  that  a  charge  of  preferential  transfer 
of  property  by  the  alleged  bankrupts  was  not  sustained  is  not  an  adjudi- 
cation which  could  bind  a  trustee  subsequently  appointed  on  an  adjudi- 
cation made  by  another  court,  in  a  suit  brought  by  him  against  the  al- 
leged preferred  creditor  to  recover  the  property. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  ^Ves^- 
crn  District  of  New  York. 

Thlfl  is  an  appeal  by  the  petitioning  creditors  from  a  judjnuent  of  the  Dis- 
trict Court  for  the  Western  District  of  New  York,  dismissing  their  petition 
and  refusing  to  adjudicate  Sears,  Humbert  &  Co.  bankrupts,  on  the  ground 
that  the  act  of  bankruptcy  alleged  in  the  petition  had  not  been  established. 
The  act  of  bankruptcy  so  alleged  was  that  Sears,  Humbert  &  Co.,  being  in- 
solvent, had  transferred  a  large  portion  of  their  property,  consisting  of  notes 
and  accounts,  to  the  Whitehall  Portland  Cement  Company,  one  of  their  cred- 
itors, with  intent  to  give  a  preference. 

Moses  Shire  and  E.  L.  JelHnek,  for  appellants. 
George  M.  Mackellar,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  It  appeared  at  the  argument  that  the  mem- 
bers of  the  firm  of  Sears,  Humbert  &  Co.  have  been  duly  adjudicated 
bankrupts,  both  individually  and  as  copartners,  upon  petition  filed  in 
the  Southern  District  of  New  York,  and  that  the  estate  is  now  being 
administered  there.  The  question  presented  by  this  api>eal  has,  there- 
fore, become  academic.  The  copartnership  being  now  in  bankruptcy, 
it  is  a  matter  of  no  moment  whatever  whether  the  specific  act  of  bank- 
ruptcy alleged  in  the  petition  in  the  Western  District  was  or  was  not 
established.  A  reversal  of  the  judgment  appealed  from  would  lead 
to  no  practical  result  and  would  only  tend  to  complicate  a  situation 
which  is  now  perfectly  plain  and  simple.  General  order  6  provides 
that  "the  court  which  makes  the  first  adjudication  of  bankruptcy  shall 
retain  jurisdiction  over  all  proceedings  therein  until  the  same  shall 
be  closed."  It  is  manifest,  therefore,  that  every  right  and  remedy 
which  the  petitioning  creditors  had  has  been  preserved  and  may  be 
asserted  and  enforced  in  the  proceeding  in  the  Southern  District 

It  was  suggested  by  counsel  for  appellants,  as  a  reason  why  a  de- 
cision should  be  made  upon  the  merits,  that  the  court  in  the  West- 
ern District  had  appointed  a  receiver  who  would  be  compelled  to 
turn  over  the  fund  in  his  hands  without  compensation  for  his  disburse- 
ments and  services  in  collecting  and  preserving  it.  The  answer  is 
that  whatever  authority  was  vested  in  the  court  of  the  Western  Dis- 
trict to  compensate  the  receiver,  was  transferred  to  the  court  for  the 
Southern  District,  and  as  the  latter  court  has  now  sole  jurisdiction  of 
the  estate  it  is  probable  that  its  authority  would  have  to  be  invoked 
by  the  receiver  in  any  event.  But  be  this  as  it  may,  there  can  be  no 
doubt  that  the  court  for  the  Southern  District,  upon  proper  presenta- 
tion, will  take  cognizance  of  the  matter  and  make  an  equitable  dispo- 
sition of  the  claims  of  the  receiver.    Nothing  more  is  needed. 

Again  it  is  suggested  that  the  judgment  appealed  from  will  be  a  bar 
to  an  action  by  the  trustee  to  set  aside  the  alleged  preference  to  the 
Whitehall  Portland  Cement  Company  which  was  pleaded  as  an  act 
of  bankruptcy.  This  proposition  is  also  untenable.  The  trustee,  if 
he  proceeds  in  the  matter,  must  begin  a  plenary  suit  in  which  he  is 
plaintiff  and  the  cement  company  is  defendant.  How  a  judgment  in 
a  proceeding  instituted  by  certain  creditors  to  have  Sears,  Humbert  & 
Co.  declared  bankrupts  can  be  regarded  as  res  judicata  of  such  a 
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suit  we  are  unable  to  comprehend.  The  parties  are  different,  the 
proof  is  different  and  the  subject-matter  is  different.  The  reasoning 
of  the  court  in  dismissing  the  petition  is  entitled  to  respect  and  will, 
in  all  probability,  be  examined,  if  the  suit  suggested  is  brought  to 
trial;  but  we  are  unable  to  perceive  why  the  issues  in  such  a  suit 
should  not  receive  full  and  independent  consideration  from  the  trial 
court.  Indeed,  the  possibility  that  the  decree  in  such  a  suit  may  be 
brought  before  this  court  on  review,  is  an  additional  reason  why  at 
this  time  we  should  refrain  from  expressing  an  opinion  upon  the 
merits  of  a  controversy  which  mav  again  be  presented,  but  upon  a 
new  issue  and  in  wholly  different  cfrcumstances. 
The  appeal  is  dismissed  without  costs. 


(128  Fed.  243.) 

HENRY  v.  LANE. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    Febraary  16,  lOOi.) 

Na  1,284. 

1.  Principal  and  Agent— Powers  op  Agent— Written  Authority. 

Where  an  agency  is  created  by  a  written  instrument,  the  nature  and 
extent  of  the  agent's  authority  are  measured  by  the  terms  of  such  instru- 
ment, and  he  cannot  bind  his  principal  beyond  their  plain  Import 

2.  Same— Power  of  Attorney  to  Sell  Land— Limitation  as  to  Terms  of 

Contract. 

A  power  of  attorney  given  by  a  landowner  to  his  agent  to  contract  for 
the  sale  of  a  tract  of  land  on  terms  expressly  specified,  one  provision  being 
that  $30,000  of  the  purchase  price  should  be  covered  by  three  notes  of  the 
purchaser  for  $10,000  each,  bearing  8  per  cent  Interest  from  date,  secured 
by  vendor's  lien  and  a  trust  deed  on  the  land,  and  maturing  in  one,  two, 
and  three  years,  respectively,  did  not  authorize  the  agent  to  enter  Into 
a  contract  by  which  the  purchaser  was  given  the  option  of  paying  either 
or  all  of  such  notes  at  any  time,  and  such  a  contract  did  not  bind  his 
principal. 
8.  Same— Ratification  of  Agent's  Contract— Waiver  by  Specific  Objec- 
tion. 

Defendant  gave  a  power  of  attorney  to  his  agents  authorizing  them  to 
contract  within  60  days  for  the  sale  of  certain  land  on  stated  terms  and 
conditions.  Within  the  time  the  agents  signed  a  contract  for  the  sale  of 
the  land,  no  copy  of  which,  however,  was  sent  to  defendant  Immediately 
on  the  receipt  by  him  of  a  deed  for  his  signature,  and  copies  of  the  notes 
and  mortgage  to  be  given  by  the  purchaser,  he  telegraphed  the  agents 
that  the  purchaser  must  accept  a  different '  deed  and  a  different  descrip- 
tion of  the  land,  which  the  purchaser  refused  to  do  until  after  the  time 
when  the  power  of  attorney  had  expired  by  limitation.  Held,  that  such 
telegram  was  not  a  ratification  of  the  contract  in  all  other  respects,  nor 
a  waiver  by  defendant  of  the  right  to  refuse  to  carry  out  the  same  be- 
cause the  notes  varied  materially  in  their  terms  from  those  required  by 
the  power  of  attorney,  it  not  appearing  that  defendant  had  at  the  time 
read  the  notes.  Even  if  considered  a  waiver,  it  was  on  a  condition  which 
was  not  accepted  until  after  the  power  of  the  agents  to  bind  defendant 
had  expired. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Texas. 

T  2.  See  Principal  and  Agent,  vol.  40,  Cent.  Dig.  §  290. 
C2  C.C.A.— 40 
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In  1001  tho  appellant  was  the  owner  of  a  tract  of  land  In  Wharton  oonnty, 
Tex.,  originally  granted  to  Napoleon  B.  Williams,  hot  patented  to  his  heirs 
March  17,  ISoO.  This  tract  of  land  was  acquired  by  appellant  In  1874,  and, 
while  it  was  cotomonly  designated  as  the  **Napoleon  B.  Williams  league,"  it 
was  found  in  1898  that,"  according  to  the  field  notes  set  forth  in  the  patent,  It 
only  embraced  4.317  acres  of  land  instead  of  a  full  league  of  4,428  acres.  A 
rosurvey  was  made  early  In  1898  for  appellant  under  the  direction  of  True- 
heart  &  Co.,  of  Galveston,  Tex.,  when  It  was  found  that  by  reason  of  a  con- 
flict with  an  older  survey — the  Scobey  grant— the  tract  really  contained  but 
4,014,  or  414  acres  less  than  a  league,  and  303  acres  less  than  the  field  notes 
accompanying  the  patent  called  for.  This  discrepancy  becomes  important  be- 
cause of  the  controversy  arising  herein  relative  to  the  quantity  of  land  au- 
thorized and  intended  to  be. sold  under  the  power  of  attorney,  wherein  the 
appellant  authorized  on  certain  terms  the  sale  of  "my  Napoleon  B.  Williams 
league  of  land  in  Wharton  county,"  while  the  sale  alleged  to  have  been  made 
thereunder  was  for  **the  league  of  land  In  Wliarton  county,  Texas,  originally 
granted  to  Napoleon  Williams,"  After  preliminary  correspondence  with  re- 
gard to  the  sale  of  the  land  in  question,  the  appellant  executed  the  following 
power  of  attorney: 

"I,  E.  J.  Henry,  of  the  City  of  Princeton,  New  Jersey,  do  hereby  authorize 
H.  M.  Trueheart  &  Co.,  of  Galveston,  Texas,  to  contract  for  the  sale  of  my 
Napoleon  B.  Williams  league  of  land  in  Wharton  county,  Texas,  at  and  for 
the  price  of  forty  thousand  five  hundred  and  ninety-eight  dollars  and  eighty 
cents  ($4O,r)08.80)  and  upon  the  additional  terms  hereinlifter  prescribed. 

**1.  Ten  thousand  five  hundred  and  ninety-eight  dollars  and  eighty  cents 
($10,598.80)  of  said  sum  to  be  paid  in  cash,  and  thirty  thousand  dollars  (^30,- 
000)  thereof  to  be  paid  in  three  (3)  notes  for  ten  thousand  dollars  ($10,000) 
each  matiu*ing  respectively  one  (1),  two  (2)  and  three  (3)  years  after  date 
thereof,  and  bearinig  interest  from  such  date  at  the  rate  of  eight  per  centum 
(8  1)  per  annum,  payable  annually  and  containing  the  usual  stipulation  for 
the  further  payment  of  ten  per  cent.  (10%)  attorney's  fees,  and  reservation  of 
the  vendor's  lien,  and  reference  to  the  trust  deed  lien ;  all  of  said  notes,  i)rin- 
oipal  and  interest  and  exchange,  payable  at  the  American  Exchange  National 
Bank,  New  York.  The  payment  of  said  notes  according  to  their  terms  to  be 
further  secured  by  trust  deed  of  the  purchaser,  and  by  reservation  In  the 
(1(hh1  of  conveyance  of  said  land  of  the  vendor's  lien  and  reference  to  the  trust 
dee<l. 

**2.  H.  M.  Trueheart  &  Co.  are  authorized  to  add  to  the  selling  price  such 
amount  as  will  cover  the  taxes  for  the  year  1901,  their  own  costs,  commis- 
sions and  charges  and  counsel  fee  to  be  paid  F.  Charles  Hume  for  passing  on 
the  papers  oompletiug  the  sale,  and  cost  of  such  abstracts  or  examliiatlons  of 
title  as  may  be  necessary. 

**3.  My  deed  conveying  the  land  by  title  to  be  executed,  and  delivered  to  the 
purchaser  when  said  cash  payments  of  ten  thousand  five  hundred  and  ninety- 
eight  dollars  and  eighty  cents  (:$10,598.80)  is  made  to  H.  M.  Trueheart  &  Co., 
and  said  notes  and  trust  deinl  duly  executed,  and  the  latter  duly  acknowl- 
edged, are  delivered  to  them  for  transmission  to  me,  after  their  having  trust 
deed  promptly  recorded. 

**4.  My  said  deed  to  reserve  to  me,  my  heirs  and  assigns,  the  right  and  title 
to  all  minerals,  oil  and  gas  in  said  land  and  the  right  to  enter  upon  said  land 
and  operate  for  the  location,  development  and  use  thereof. 

"5.  The  fraction  of  five  hundred  and  ninety-eight  dollars  and  eighty  cents 
($.7.KS.S())  of  said  first  and  cash  pajrment  of  ten  thousand  five  hundred  and 
nlnety-eiRht  dollars  and  eighty  cents  ($10,598.80)  Is  to  cover  and  be  applied 
to  the  following  items: 

*'(a)  I*aid  by  me  for  maps  and  surveying  and  other  expenses,  $508.80. 

*'(b)  lie  venue  stamps  to  be  paid  by  me  on  my  deed  conveying  the  land, 
$40.00. 

"(c)  Balance  due  by  me  to  my  attorney  F.  CHiarles  Hume,  for  professional 
services,  $50.00. 

"ProvidtHl  further  that  this  power  of  attorney  shall  be  valid  and  binding 
for  sixty  days  from  the  date  hereof  only. 

•*In  witness  whereof  I  hereunto  sign  my  name  this  eighteenth  day  of  April, 
L  D.  1901,  at  Princeton,  State  of  New  Jersey.  Evan  J.  Henry." 
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The  word  **perf€ct"  preceding  "title"  In  the  third  clause  of  the  said  power 
of  attorney,  as  contained  in  the  original  draft,  was  erased  by  appellant  before 
signing.  This  power  of  attorney  was  transmitted  by  mail  to  Trueheart  &  CJo., 
at  Galveston,  accompanied  by  a  letter  stating  that  the  purchaser  must  expect 
"only  a  quitclaim  deed,  meaning  thereby  a  deed  of  specific  warranty."  This  is 
the  evidence  of  the  appellant,  and  it  is  not  disputed  by  any  of  the  parties. 
This  matter  is  more  or  less  important  as  it  bears  upon  the  intention  of  the 
appellant  in  regard  to  the  title  to  be  conveyed  and  the  knowledge  thereof  to 
the  agents,  Trueheart  &  C5o. 

On  the  5th  day  of  May,  the  following  agreement  was  entered  into  between 
Trueheart  &  Co.,  acting  as  agents  for  appellant,  Henry,  and  Jonathan  Lane, 
the  appellee  herein,  to  wit : 
"12,000.  Galveston,  Texas,  May  5th,  1901. 

"I,  B.  J.  Henry,  of  the  State  of  New  York,  do  hereby  acknowledge  that  I 
have  received  from  J.  Lane,  of  Houston,  Harris  County,  Texas  ($2,000.00) 
earnest  money  to  close  sale  to  the  said  J.  Lane  of  the  league  of  land  in  Whar- 
ton County,  Texas,  originally  granted  to  Napoleon  B.  Williams.  The  said 
deed  to  said  land  shall  reserve  to  said  E.  J.  Henry,  and  to  his  heirs  and  as- 
signs forever,  the  right  and  title  to  all  mineral,  oil  and  gas  in  said  land  and  a 
right  to  enter  upon  said  land  and  operate  for  location,  development  and  use 
of  said  rights,  provided  that  said  location,  development  and  use  shall  not  in- 
terfere with  the  use  of  the  surface  of  said  land  beyond  what  Is  reasonably 
necessary.  Total  price  to  be  paid  $43,000.00;  terms  of  payment,  cash,  in- 
cluding this  earnest  money,  on  delivery  of  deed  $13,000,  so  that  upon  the  de- 
livery of  the  deed  there  shall  be  paid  in  addition  to  the  earnest  money  $11,000. 
One  note  due  one  year  after  its  date,  with  interest  at  8%  per  anniun,  for 
$10,000;  one  note  due  two  years  after  date,  with  interest  at  eight  per  cent, 
per  annum,  for  $10,000 ;  and  one  note  due  three  years  after  date  thereof  with 
interest  at  8%  per  annum  for  $10,000.  All  of  said  notes  are  to  be  payable  at 
American  Exchange  National  Bank,  N.  Y.  City,  and  interest  on  each  note  pay- 
able yearly  at  said  New  York  bank,  and  each  note  to  contain  a  stipulation  for 
10%  attorney's  fees  in  case  suit  is  brought  after  maturity  of  said  notes  for 
foreclosure.  The  said  notes  to  be  paid  in  full  at  any  time,  at  the  option  of  the 
maker  thereof,  but  not  In  partial  payments.  Notes  to  be  secured  by  vendor's 
lien  reserved  in  the  deed  and  by  deed  of  trust.  All  papers  and  interest  to 
date  from  ten  days  after  the  abstract  showing  good  title  to  said  lands  is  fur- 
nished by  seller  to  buyer.  Title  to  the  land  to  be  good  or  made  good  within  a 
reasonable  time.  In  case  of  defect  in  title,  which  cannot  be  cured  within  a 
reasonable  time,  then  upon  application  of  buyer  this  earnest  money  shall  be 
refunded  at  the  oflSce  of  said  Lane,  in  Houston,  Harris  County,  Texas.  Deed 
and  notes  to  be  delivered  and  furnished  at  expense  of  seller,  as  well  as  the 
abstract  and  all  other  things  necessary  to  show  good  title.  Trust  deed  at  ex- 
pense of  buyer.  All  back  taxes,  if  any,  to  be  paid  by  seller,  and  seller  to  pay 
pro  rata  of  taxes  of  1901  to  date  of  delivery  of  deed  to  buyer ;  buyer  to  pay 
taxes  of  1901  from  date  of  delivery  of  deed  to  him.  This  sale  to  be  finally 
closed  up  within  thirty  days  after  delivery  of  abstract  of  title  showing  good 
title  to  the  buyer,  or  in  default  thereof,  deed  conveying  good  title  having  been 
tendered  to  buyer,  this  contract  may  thereupon,  after  five  days'  notice  to  the 
buyer,  be  declared  null  and  void,  and  this  earnest  money  may  then  be  paid 
to  the  seller,  which  in  said  case  is  hereby  agreed  to  be  liquidated  damages,  or 
said  seller  may  enforce  specific  performance  of  this  contract  in  Galveston 
County  at  his  option,  provided  he  shall  promptly  elect,  in  case  of  forfeiture, 
which  remedy  he  will  adopt  and  insist  upon  it.  Cash  payment  to  be  made  and 
papers  to  be  delivered  at  the  oflice  of  H.  M.  Trueheart  &  Co.,  at  Galveston, 
Texas.    This  contract  is  not  transferable. 

"E.  J.  Henry, 
"By  his  Agents  H.  M.  Trueheart  &  Co. 

"I  accept  the  foregoing  contract  of  sale.  J.  Lane." 

On  May  6,  1901,  Trueheart  &  Co.  advised  appellant  by  letter  as  follows : 

"Galveston,  Texas,  May  6th,  1901. 
"B.  J.  Henry,  Esq.,  Princeton,  N.  J. — Dear  Sir:     We  have  the  pleasure  of 
advising  you  that  we  have  closed  the  contract  of  sale  of  your  N.  B.  Williams 
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league  In  Wharton  CJounty,  In  accordance  with  the  written  authority  gjlven  ns 
by  you  and  ail  approved  by  your  attorney,  Maj.  Hume.  We  will  prepare 
deed,  &c.,  and  send  forward  as  soon  as  i>OBSible,  or  rather  will  have  your  at- 
torney, Hume,  prepare  deed,  4bc. 

"Yours  truly,  H.  M.  Tmeheart  &  Go. 

"Die.  H.  M.  T." 

But  no  copy  of  the  alleged  agreement  was  forwarded  to  or  receiyed  by  the 
appellant  until  after  the  api>ellant  had  repudiated  the  agreement,  and  after 
the  expiration  of  the  CO-days  limit  of  the  power  of  attorney.  On  June  11, 
1001,  Trueheart  &  Co.  forwarded  to  the  appellant  letter  as  follows : 

"Galveston,  Texas,  June  11th,  1901. 

"BIr.  E.  J.  Henry,  Princeton,  N.  J. — Dear  Sir:  Referring  to  the  proposed 
sale  of  your  N.  B.  Williams  league  of  land  in  Wharton  County,  Texas,  to  Mr. 
Jonathan  Lane,  we  hand  you  herewith  drafts  of : 

"1.  Deed  from  you  to  Mr.  Lane,  for  the  land  in  question. 

"2.  Deed  of  trust  from  Mr.  Lane  to  you,  to  secure  payment  of  notes. 

"3.  Three  purchase  money  notes,  for  |10,000.00  each. 

"4.  Letter  from  your  attorney  Maj.  F.  Chas.  Hume,  addressed  to  us,  stating 
that  the  papers  herewith  enclosed  are  in  proper  form,  Ac.  All  of  which  kindly 
return  to  us,  after  you  have  executed  the  deed  before  a  notary  public  using 
an  official  seal.  Kindly  see  that  the  notary  uses  the  form  of  certificate  as 
printed  on  the  deed,  which  is  in  conformity  with  the  Texas  statutes.  Upon 
return  of  the  papers  to  us  we  will  proceed  to  close  the  sale  with  all  despatch. 
"Yours  very  truly,  H.  M.  Trueheart  &  Co.    G." 

This  was  received  by  the  appellant  on  June  15th,  and,  through  the  deed  of 
conveyance  and  trust  deed  and  piu-chase-money  notes,  was  the  first  specific 
notification  to  the  appellant  of  the  actual  character  and  terms  of  the  alleged 
contract  of  May  6th.  The  conveyances  and  notes  inclosed  were  in  accordance 
with  the  contract,  the  deed  containing  a  full  warranty,  and  describing  the 
land  in  accordance  with  the  field  notes  attached  to  the  original  patent 

Immediately  on  receiving  the  foregoing  papers  on  June  15th,  the  appellant 
forwarded  to  Trueheart  &  Co.,  the  following  telegraphic  message : 

"Princeton,  N.  J.,  June  15,  1901. 
"H.  M.  Trueheart  &  Co.,  Galveston.     Papers  received  sent  my  son.     Pur- 
chaser must  accept  quit-claim  deed.    And  land  described  as  in  your  survey. 

"E.  J.  Henry." 

This  telegram  was  answered  by  Trueheart  &  Co.  in  the  following  letter : 

"Galveston,  Texas,  June  15th,  1901. 

"Mr.  E.  J.  Henry,  Princeton,  N.  J.-— Dear  Sir :  We  are  greatly  surprised  at 
your  telegram  of  even  date  herewith.  We  contracted  sale  of  your  land,  de- 
scribing it  as  you  described  it  in  your  written  authority  to  us,  viz.,  *The  Na- 
poleon B.  Williams  league  of  land  in  Wharton  county,  Texas,'  and  in  describ- 
ing it  in  the  deed  used  the  field  notes  given  in  the  patent,  adding  the  words 
*more  or  less,'  and  all  of  which  was  done,  both  in  drawing  the  contract  of  sale 
and  in  drawing  the  deed,  after  consultation  with  your  attorney,  Major  Hume, 
and  submitting  all  of  same  to  him. 

"You  did  not  restrict  us  in  such  authority  to  a  quit-claim  deed,  and  which, 
in  Texas,  is  no  good,  and  would  be  refused  by  any  man  of  ordinary  intelli- 
gence. 

"We  will  submit  your  telegram  to  the  purchaser  and  advise  you  of  his  reply. 
"Yours  very  truly,  H.  M.  Trueheart  &  Co.    G." 

And  thereafter,  on  June  17th,  for  the  first  time,  Trueheart  &  Co.  forwarded 
the  alleged  contract  of  May  0th,  as  Indicated  by  letter  as  follows : 

"Galveston,  Texas,  June  17th,  1901. 
"Mr.  E.  J.  Henry,  Princeton,  N.  J. — Dear  Sir:     Enclosed  herewith  we  hand 
you  copy  of  the  contract  of  sale,  or  earnest  receipt,  between  you  and  Mr. 
Lane ;  also  a  copy  of  his  letter  to  us  of  the  16th  inst,  which  explains  itself. 
"Yours  very  truly,  H.  M.  Trueheart  &  Ca    G." 
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On  June  16th  the  appellee  wrote  the  following  letter  to  Tmeheart  &  Co., 
which  in  due  course  was  forwarded  to  appellant,  to  wit : 

"Houston,  Texas,  June  16th,  1901. 

"Messrs  H.  M.  Tmeheart  &  Co.,  Galveston,  Texas.  Gentlemen:  Yours  of 
the  16,  together  with  message  from  Mr.  Henry,  received.  I  shall  insist  on  the 
general  warranty  clause,  and  that  the  deed  embrace  all  the  land  described  and 
embraced  in  the  patent,  or  that  the  price  to  be  paid  be  reduced  accordingly. 

"Unless  this  is  done,  I  shall  sue  for  specific  performance  of  my  contract  and 
for  damages  for  breach  thereof  by  Mr.  Henry. 

"Yours  truly,  J.  Lane." 

The  sixty-days  limit  of  the  power  of  attorney  to  Tmeheart  &  Co.  expired 
June  17,  1901.  While  the  record  shows  many  letters  between  Messrs  True- 
heart  &  Co.  and  appellee.  Lane,  and  by  them  to  the  appellant,  relating  to  the 
contract  of  sale,  it  is  not  pretended  that  any  further  contract  was  entered  into 
between  the  parties. 

Under  this  state  of  facts  the  appellee  Instituted  suit  in  the  Circuit  Court  for 
specific  performance,  relying  upon  the  power  of  attorney  and  the  alleged 
agreement  and  earnest  receipt  The  appellant  answered  the  bill,  wherein  he 
charged  that  the  contract  was  void,  and  of  no  force  and  eflTect  against  him, 
for  the  following  reasons:  "(1)  Because  in  and  by  said  alleged  contract  the 
three  notes  therein  mentioned  of  $10,000  each  were  made  payable  In  full  at 
any  time  at  the  option  of  the  complainant,  Jonathan  Lane,  there  being  no  au- 
thority for  such  provision  in  the  said  power  of  attorney,  and  it  being  against 
the  interest  of  this  defendant  that  said  complainant  should  have  such  privi- 
lege, inasmuch  as  the  said  promissory  notes  were  to  draw  interest  at  the  rate 
of  eight  per  centum  from  their  respective  dates — one  for  the  full  term  of  one 
year,  one  for  the  full  term  of  two  years,  and  one  for  the  full  term  of  three 
years ;  (2)  because  in  and  by  said  alleged  contract  it  was  provided  that  the 
title  to  the  lands  to  be  conveyed  by  this  defendant  should  be  good  or  be  made 
good  to  the  said  complainant  within  a  reasonable  time,  there  being  no  pro- 
vision in  the  said  power  of  attorney  authorizing  the  said  H.  M.  Tmeheart  & 
Company  to  make  any  such  covenant  on  the  part  of  this  defendant;  (3)  be- 
cause in  and  by  said  alleged  contract  it  was  provided  that  the  deed  of  con- 
veyance to  be  executed  by  this  defendant  to  the  said  complainant,  and  the  said 
three  notes  to  be  given  by  the  said  complainant  to  this  defendant,  and  the  ab- 
stract of  title,  and  all  other  things  necessary  to  show  good  title,  should  be 
furnished  and  delivered  at  the  expense  of  this  defendant,  there  being  no  au- 
thority for  such  provision  in  the  said  power  of  attorney;  (4)  because  in  and 
by  said  alleged  contract  it  was  further  provided  that  all  back  taxes  imposed 
upon  said  lands,  and  a  proportionate  part  of  the  taxes  for  the  year  1901. 
should  be  paid  by  this  defendant,  there  being  no  such  provision  authorized 
in  and  by  said  power  of  attorney ;  (5)  because  in  and  by  said  alleged  contract 
it  was  provided  that  this  defendant  should  execute  and  deliver  to  said  com- 
plainant a  deed  of  conveyance  for  the  league  of  land  in  Wharton  county. 
Texas,  originally  granted  to  Napoleon  B.  Williams,  whereas  In  and  by  the 
said  power  of  attorney  the  said  H.  M.  Tmeheart  &  Company  were  only  au- 
thorized to  contract  for  the  sale  of  lands  In  Wharton  county,  Texas,  set  forth 
In  the  survey  and  maps  previously  made  by  the  direction  of  said  H.  M.  True- 
heart  &  Company,  and  which  in  and  by  said  power  of  attorney  were  described 
as  'my  Napoleon  B.  Williams  league  of  land  in  Wharton  County,  Texas' ;  (6) 
t>ecause  in  and  by  said  alleged  contract  the  rights  of  this  defendant  as  against 
the  complainant  in  case  of  the  complainant's  default  or  breach  of  contract 
were  limited  in  a  manner  not  authorized  in  and  by  said  power  of  attorney." 
And  otherwise  appellant  put  at  issue  all  matters  charged  in  the  bill. 

On  final  hearing  on  the  evidence  in  the  case  and  on  waivers  of  alleged  rights 
of  the  appellee,  the  court  rendered  a  decree  by  which  it  established  an  en- 
tirely different  contract  from  that  authorized  by  the  power  of  attorney,  and 
different  from  that  alleged  to  have  been  made  between  the  parties  in  the  so- 
called  agreement  and  earnest  receipt,  and  then  proceeded  to  decree  specific 
performance  of  the  same. 

On  this  appeal  the  following  are  errors  assigned: 

"(1)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  for  the  reason  that  it  varied  materially  from  the  power 
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of  attorney  executed  by  the  defendant  In  providing  that  the  maker  of  the 
notes  therein  provided  for  should  have  the  right  at  his  oprlon  to  pay  the  same 
at  any  time. 

"(2)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  because  of  a  material  departure  from  the  power  of  at- 
torney executed  by  the  defendant  in  requiring  that  the  title  should  be  good, 
or  that  the  defendant  should  make  it  good  within  a  reasonable  time. 

"(3)  Because  the  alleged  contract  sought  to  be  enforced  was  imauthorized 
by  defendant  and  void  for  the  reason  that  it  varies  from  the  power  of  attor- 
ney executed  by  defendant  in  providing  for  a  cash  payment  of  two  thousand 
dollars  instead  of  ten  thousand  five  hundred  and  ninety-eight  dollars  and 
eighty  cents,  leaving  the  balance  of  the  first  payment  to  be  made  in  thirty 
days  after  delivery  of  an  abstract  of  title. 

•*(4)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  be<*au8e  of  a  material  departure  from  the  power  of  at- 
torney executed  by  the  defendant  in  requiring  the  defendant  to  show  good 
title  to  the  land  instead  of  merely  to  convey  such  title  as  he  had. 

"(5)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  because  of  a  material  departure  from  the  power  of  at- 
torney executed  by  the  defendant  in  requiring  defendant  to  pay  all  back  taxes, 
a  portion  of  the  taxes  for  1001,  and  the  expense  of  the  abstract 

"(6)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized  by 
defendant  and  void  because  of  a  material  departure  from  the  power  of  attor- 
ney executed  by  the  defendant  in  limiting  the  rights  of  the  defendant  in  case 
of  breach  of  the  contract  by  the  complainant 

"(7)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  because  of  a  material  departure  from  the  power  of 
attorney  executed  by  the  defendant  in  that  as  construed  by  complainant  and 
by  H.  M.  Trueheart  &  Co.  it  required  defendant  to  convey  the  land  described 
by  and  according  to  the  field  notes  in  the  patent  to  the  heirs  of  Napoleon  B. 
Williams,  instead  of  the  land  dencribed  by  the  field  notes  prepared  by  H.  M. 
Trueheart  &  Co.  upon  the  resurvey  made  by  them. 

**(8)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  becauRe  of  a  material  departiu*e  from  the  power  of  at- 
torney executed  by  the  defendant  in  that  it  sought  to  bind  defendant  to  exe- 
cute a  deed  containing  covenants  of  general  warranty. 

**(0)  Because  the  alleged  contract  sought  to  be  enforced  was  never  executed 
by  defendant  nor  by  any  person  or  persons  authorized  by  him. 

**(10)  Because  the  only  authority  possessed  by  H.  M.  Trueheart  &  Co.  to  act 
for  defendant  was  conferred  by  the  power  of  attorney  dated  April  18,  190t 
and  was  thereby  carefully  specified  and  strictly  limited,  and  the  alleged  con- 
tract HouRht  to  be  enforced  was  unauthorized  thereby. 

**(11)  Because  the  inadequacy  of  the  price,  coupled  with  the  other  circum- 
stances in  evidence,  renders  it  inequitable  to  compel  defendant  to  convey  the 
land  upon  the  terms  Htipulated  in  the  alleged  contract  of  sale. 

**(1*J)  Because  the  evidence  shows  that  H.  M.  Trueheart  &  Co.,  who  signed 
the  allepcHl  contract  as  agents  for  defendant  procured  the  power  of  attorney 
from  defendant  at  the  instance  of  complainant  for  the  purpose  of  enabling 
co.jplainant  to  purchase  said  land,  and  shows  efforts  upon  their  part  to  con- 
summate said  sale  regardless  of  the  interest  or  wishes  of  defendant  and  un- 
der such  circumstances  it  would  be  inequitable  to  enforce  said  alleged  contract 

"(13)  Because  the  evidence  shows  that  defendant  never  intended  to  convey 
according  to  the  field  notes  in  the  patent  as  demanded  by  complainant  nor 
to  convey  with  covenants  of  general  warranty,  as  demanded  by  complainant 
and  that,  therefore,  and  in  view  of  the  ambiguity  of  the  contract  the  minds 
of  the  parties  never  met 

"(14)  Because  the  failure  of  the  minds  of  the  parties  to  meet  the  ambiguity 
of  the  contract  respecting  the  land  to  be  conveyed,  the  difference  in  the  situa- 
tion of  the  parties,  the  conduct  of  the  alleged  agents,  and  the  inadequacy  of 
the  price  as  shown  by  the  evidence,  renders  it  inequitable  to  specifically  en-, 
force  the  alleged  contract 

"(15)  Because  the  evidence  shows  that  defendant  has  never  owned  about 
three  hundred  acres  of  land  which  it  is  sought  to  compel  him  to  convey,  and  it 
would  be  against  equity-  to  compel  him  to  convey  land  which  he  does  not  own. 
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"(16)  Because  the  court  In  and  by  said  decree  requires  the  making  and  exe- 
cution of  a  contract  which  neither  the  complainant  nor  the  defendant  ever 
agreed  to  make  or  execute,  and  which  departs  from  the  alleged  contract 
sought  to  be  enforced,  and  from  the  bill  of  complaint  with  respect  to,  first, 
the  time  in  which  the  deferred  payments  should  be  made;  second,  the  right 
of  the  maker  of  the  notes,  at  his  option,  to  pay  the  same  before  maturity; 
third,  the  quantity  and  description  of  the  land  to  be  conveyed;  fourth,  the 
covenants  of  warranty  in  the  conveyance  of  said  lands;  fifth,  the  remedy  of 
complainant  in  case  of  deficiency  in  the  quantity  of  said  land;  sixth,  the 
trustee  to  be  named  in  the  deed  of  trust  required  to  be  given  to  secure  the 
notes  for  the  deferred  payments ;  seventh,  in  not  reserving  the  mineral  rights 
In  said  land  to  the  defendant ;  and  in  other  particulara 

**(17)  Because  the  complainant  was  not  entitled  to  any  relief  against  the 
defendant  because  upon  the  pleadings  and  the  evidence  a  decree  should  have 
been  entered  dismissing  the  bill  of  complaint  and  awarding  defendant  his 
costs." 

Jas.  A.  Baker,  R.  S.  Lovett,  and  W.  M.  Lanning,  for  appellant 
H.  M.  Garwood,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  An 
inspection  of  the  transcript  will  show  that,  while  the  complainant 
below  sets  forth,  and  asks  specific  performance  of,  the  agreement 
of  May  5,  1901,  as  binding  upon  the  appellant,  Henry,  yet  the  decree 
herein  appealed  from  does  not  conform  to  the  said  agreement.  The 
decree  commences  by  holding  that  the  alleged  contract  ought  to  be 
specifically  enforced,  but  then  proceeds  by  changes  here  and  there 
to  make  a  materially  different  contract  from  that  alleged,  and  require 
the  execution  of  an  agreement  and  trade  which  no  one  contends  the 
parties  ever  made.  Some  of  the  particulars  in  which  the  decree 
varies  from  the  alleged  contract  are  as  follows : 

(i)  The  contract  provides  that  the  notes  for  the  deferred  pay- 
ments shall  date  "ten  days  after  the  abstract  showing  good  title  to 
said  land  is  furnished  by  seller  to  buyer."  The  record  shows  that 
the  abstract  was  forwarded  to  Lane  on  or  about  May  9,  1901.  It 
was  received  by  Lane,  examined,  and  forwarded  by  him  to  Trueheart 
&  Co.  prior  to  May  15,  1901.  By  the  terms  of  the  contract,  there- 
fore, the  notes  should  bear  date  not  later  than  May  25,  1901.  The 
decree,  however,  requires  the  notes  to  bear  even  date  with  the  decree, 
which  is  April  17,  1903. 

(2)  The  contract  expressly  reserved  to  the  maker  of  the  notes  the 
right  to  pay  the  same  at  any  time  at  his  option,  "the  said  notes  to 
be  paid  in  full  at  any  time  at  the  option  of  the  maker  thereof."  The 
decree  provides  simply  that  said  notes  shall  be  "due  and  payable 
respectively  in  one,  two,  and  three  years  from  their  said  dates,"  and 
there  is  no  clause  giving  the  maker  the  right  to  pay  them  off  at  any 
time  at  his  option.  , 

(3)  The  contract  provides  that  appellant  shall  convey  to  Lane 
"the  league  of  land  in  Wharton  county,  Texas,  originally  granted 
to  Napoleon  B.  Williams."  The  decree  provides  that  appellant  shall 
convey  to  Lane  the  land  described  by  field  notes  in  the  patent  to  the 
heirs  of  Napoleon  B.  Williams,  but  further  provides  that,  in  the 
event  there  shall  be  a  shortage  in  said  league,  and  the  same  contains 
less  than  4,428  acres,  then  the  appellant  shall  not  be  liable  in  any 
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manner  therefor,  and  said  Lane  shall  not  be  entitled  to  an  abatement 
of  the  unpaid  purchase  price  on  account  of  the  shortage,  and  that  this 
provision  shall  be  inserted  in  the  deed. 

(4)  The  decree  provides  that  appellant  shall  convey  "with  cove- 
nants of  special  warranty."  The  contract  provides,  "Title  to  the  land 
to  be  good,  or  to  be  made  good  within  a  reasonable  time,"  clearly 
requiring  a  general  warranty  of  the  title. 

(5)  The  decree  provides  that,  if  there  shall  be  a  shortage  in  the 
land,  appellee  shall  not  be  entitled  to  any  abatement  of  price  on  ac- 
count thereof.  Under  the  contract  of  May  5th,  in  case  of  failure 
of  title  to  any  of  the  land  conveyed,  appellee  would  be  entitled  to 
a  pro  rata  abatement  of  the  purchase  price. 

(6)  The  contract  of  May  5th  does  not  name  a  trustee  for  the  deed 
of  trust  given  by  the  appellee  to  secure  the  deferred  payment  of  the 
purchase  price,  or  allow  him  any  commissions.  Under  such  circum- 
stances the  trustee  should  be  named  and  his  commissions  fixed  by 
agreement,  but  the  decree  names  F.  Charles  Hume  as  trustee  for 
the  deed  of  trust,  without  reference  to  the  wishes  of  either  of  the 
parties,  and  allows  him  5  per  cent,  commissions. 

(7)  The  contract  expressly  provides  that  the  deed  to  the  said  land 
"shall  reserve  to  the  said  E.  J.  Henry  and  to  his  heirs  and  assigns, 
forever,  the  right  and  title  to  all  minerals,  oil,  and  gas  in  said  land, 
and  the  right  to  enter  upon  said  land  and  operate  for  location,  de- 
velopment, and  use  of  said  right."  But  the  decree  wholly  fails  to 
make  any  provision  whatever  for  reserving  said  mineral  rights  to 
appellant.  It  is  true  that  on  June  21,  1903,  the  judge  of  the  Circuit 
Court  undertook  to  make  an  order  curing  this  omission,  but  that 
order  was  made  after  the  adjournment  of  the  term,  the  allowance 
of  the  appeal,  the  filing  of  the  bond,  and  the  issuance  and  service  of 
the  citation. 

From  this  it  would  seem  that  the  decree  appealed  from  should  be 
radically  amended,  if  not  entirely  reversed. 

But  underlying  the  whole  matter  is  the  question  whether  the  al- 
leged contract  and  earnest  agreement  entered  into  on  May  5,  1901, 
between  the  appellee  Lane,  and  Trueheart  &  Co.,  as  agents  for  the 
appellant,  was  and  is  a  valid  existing  contract;  and  that  depends 
upon  whether  or  not  the  said  earnest  agreement  was  authorized  by 
the  special  power  of  attorney  granted  by  the  appellant  on  April  18, 
1901,  giving  authority  to  Trueheart  &  Co.  within  60  days  to  con- 
tract for  the  sale  of  certain  lands  on  certain  terms  therein  specified. 
It  is  well  settled  that  when  an  agent  acts  under  special  authority  con- 
ferred by  a  formal  instrument  his  powers  must  be  ascertained  from 
the  instrument  itself.  The  rule  is  given  by  Judge  Moore  in  Reese 
V.  Medlock,  27  Tex.  120,  84  Am.  Dec.  611,  as  follows: 

"It  is  a  well-settled  j^eneral  principle  that  when  an  ajfenoy  is  created  and 
conferred  by  written  instrument,  the  nature  and  extent  of  the  authority  jriren 
by  It  must  be  ascertained  from  the  instrument  itself,  and  cannot  be  enlarged 
by  parol  evidence  of  the  usage  of  other  agents  in  like  cases." 

In  Skaggs  v.  Murchison,  63  Tex.  348,  the  rule  is  declared : 
"It  is  so  well  settled  as  to  be  elementary  that  powers  of  attorney  and  sim- 
ilar instrimionts  have  to  be  strictly  construed,  and  that  under  no  circum- 
stances will  the  principal  be  bound  beyond  the  plain  import  of  the  instru- 
ment" 
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See,  also,  Gouldy  v.  Metcalf,  75  Tex.  455,  12  S.  W.  830,  16  Am. 
St.  Rep.  912;  HoUaday  v.  Daily,  19  Wall.  610,  22  L.  Ed.  187;  Mech- 
cm  on  Agency,  §  409. 

The  appellant,  by  his  power  of  attorney,  authorized  Trueheart  & 
Co.  to  contract  for  the  sale  of  "my  Napoleon  B.  Williams  league  of 
land  in  Wharton  county,  Texas."  There  is  no  doubt  that  the  appel- 
lant intended  by  this  description  of  the  land  to  be  sold  the  Napoleon 
B.  Williams  league  as  reduced  and  restricted  by  the  then  recent  sur- 
vey procured  through  Trueheart  &  Co.,  whereby  it  clearly  appears 
that  the  said  league  contained  only  4,014  acres  of  land,  instead  of 
4,317  acres,  as  called  for  by  the  field  notes  accompanying  the  orig- 
inal patent.  There  is  no  doubt,  either,  that  Trueheart  &  Co.  fully 
understood  the  power  of  attorney  to  refer  to  the  league  as  restricted 
by  the  last  survey.  No  other  conclusion  can  be  reached  from  the 
evidence.  There  is  some  evidence  in  the  record  tending  to  show  that 
appellee.  Lane,  the  claimed  purchaser,  knew  all  about  the  surveys; 
knew  that  Henry  really  owned  but  4,014  acres ;  and  also  knew  there- 
by and  from  preliminary  negotiations  of  appellant  Henry's  intention 
to  fell  orJy  the  lands  he  owned.  The  alleged  contract  provides  for 
sale  by  the  appellant  to  appellee,  Lane,  of  the  league  of  land  in  Whar- 
ton county  originally  granted  to  Napoleon  B.  Williams,  which  would 
call  for  4,317  acres  following  the  original  field  notes,  and  makes  ap- 
pellant liable  for  any  deficiency. 

The  power  of  attorney,  as  originally  drafted,  provided  for  appel- 
lant to  give  a  deed  by  perfect  title.  Before  executing  the  instrument, 
however,  the  word  "perfect"  was  stricken  out,  so  that  the  power  of 
attorney  provided  for  "my  deed  conveying  the  land  by  title  to  be  ex- 
ecuted." There  is  no  doubt  whatever  that  by  this  provision  the  ap- 
pellant intended  only  to  give  a  quitclaim  deed  with  special  warranty. 
He  so  notified  the  agents,  Trueheart  &  Co.,  in  a  letter  transmitting 
the  power  of  attorney.  There  is  evidence  in  the  record  tending  to 
show  that  the  appellee,  Lane,  knew  of  this  intention  to  restrict  the 
title  given ;  yet  the  contract  as  claimed  provides  that  the  title  to  the 
land  shall  be  good,  practically  calling  for  a  deed  with  full  warranties. 
The  record  abounds  with  evidence  on  these  propositions,  and  coun- 
sel in  their  briefs  have  threshed  it  out  in  the  light  of  adjudged  cases 
and  on  principle;  but  we  do  not  find  it  necessary  to  rule  definitely 
on  either,  because  we  think  that  there  is  an  unquestioned  variance 
between  the  power  of  attorney  and  the  alleged  contract  which  re- 
quires us  to  hold  that  the  appellant  Henry  was  not  bound  by  the 
agreement  of  May  5,  190T.  The  alleged  contract  is  void  because  of 
a  material  departure  from  the  power  of  attorney  in  providing  that 
the  notes  might  be  paid  at  any  time,  at  the  option  of  the  maker, 
whereas  the  power  of  attorney  stipulated  that  they  should  mature  in 
one,  two,  and  three  years  after  date.  The  power  of  attorney  left 
no  discretion  whatever  to  the  agents  respecting  the  terms  of  sale. 
It  stipulated  absolutely  for  $10,598.80  in  cash,  and  for  three  notes 
of  $10,000  each,  maturing  in  one,  two,  and  three  years  after  date, 
and  bearing  interest  from  date  at  the  rate  of  8  per  cent,  per  annum, 
payable  annually.  It  was  not  a  general,  but  a  special,  power  and 
agency  that  was  conferred  and  created.    Appellee  knew  the  charac- 
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ter  of  the  agency  and  of  the  particular  limitations  upon  the  power 
conferred.  He  would  not  even  negotiate  until  the  agent  should  ob- 
tain and  produce  authority  in  writing  as  suggested  and  demanded 
by  him.  When  the  power  of  attorney  was  executed  and  sent  to  the 
agents,  the  latter  satisfied  appellee  of  its  existence,  and  furnished  him 
a  copy  of  it.  The  power  of  attorney  was  the  sole  measure  of  the 
agents'  authority.  It  specified  in  detail  the  terms  upon  which  ap- 
pellant was  willing  to  sell,  and,  whether  wis^  or  unwise,  beneficial  or 
prejudicial,  they  were  the  terms  which  appellant  chose  to  name;  and 
Trueheart  &  Co.  and  appellee  were  powerless  to  change  them.  It 
was  appellant's  land.  As  the  owner  ne  had  the  right  to  specify  the 
terms  upon  which  he  would  sell  his  own  property.  No  matter  how 
absurd  or  unreasonable  his  terms  might  be,  it  was,  in  the  very  nature 
of  things,  his  right,  as  owner  of  the  property,  to  fix  his  own  terms, 
and  Lane  had  either  to  assent  thereto  or  decline  to  buy. 

As  a  matter  of  fact,  the  departure  which  Lane  and  Trueheart  & 
Co.  made  in  stipulating  that  the  notes  for  the  deferred  payments 
might  be  paid  at  any  time,  at  the  option  of  the  maker,  was  materially 
and  substantially  to  the  detriment  of  appellant.  Eight  per  cent,  is 
a  high  rate  of  interest  in  these  days,  even  in  Texas.  Five  per  cent., 
no  doubt,  would  have  been  considered  a  good  rate  in  New  Jersey. 
These  notes  afforded  appellant  a  safe  investment  for  a  large  sum  of 
money  for  a  considerable  period.  Notes,  $10,000  for  one  year,  $10,- 
000  for  two  years,  and  $10,000  for  three  years,  at  8  per  cent,  interest, 
with  first-class  landed  security,  and  payable  in  bank  in  New  York, 
were  and  are  worth  above  par.  It  is  evident,  therefore,  that,  even 
if  the  question  depended  upon  the  materiality  of  the  variance,  the 
departure  made  by  Trueheart.  &  Co.  and  Lane  from  the  power  con- 
ferred and  from  the  instructions  given  by  appellant  was  material,  and 
was  substantially  detrimental  to  the  interests  of  appellant. 

It  has  long  been  settled  that  the  legal  effect  of  an  instrument  pay- 
able on  a  date  certain  is  different  from  that  of  an  instrument  payable 
on  or  before  that  date.  Kikindal  v.  Mitchell,  2  McLean,  402,  14 
Fed.  Cas.  468,  No.  7,763.  In  that  case  there  was  no  express  pro- 
vision that  the  obligor  should  have  the  right  to  pay  the  note,  at  his 
option  at  any  time  before  the  date,  but  the  court  held  that  the  words 
'*on  or  before"  gave  the  obligor  that  right,  and  that  this  was  a  right 
which,  without  these  words,  he  did  not  have,  and,  further,  that  this 
made  a  material  difference.  In  the  instant  case  it  is  not  left  to  be 
inferred  from  the  use  of  the  words  "on  or  before,"  but  it  is  expressly 
stipulated  in  the  alleged  contract  that  "the  said  notes  to  be  paid  in 
full  at  any  time,  at  the  option  of  the  maker  thereof."  The  power  of 
attorney,  on  the  other  hand,  provides  that  the  notes  shall  mature, 
respectively,  one,  two,  and  three  years  after  date,  and  makes  no  pro- 
vision for  the  payment  of  the  notes  before  their  maturity.  It  is 
clear,  then,  that  the  alleged  contract  gave  the  maker  of  the  notes  a 
right  which  was  not  authorized  by  the  power  of  attorney. 

In  Everman  v.  Hemdon,  71  Miss.  827,  15  South.  135,  which  was  a 
bill  in  chancery  for  specific  performance  of  an  alleged  contract  to 
sell  land,  the  Supreme  Court  of  Mississippi  said : 

•'Looking  to  the  only  authority  given  by  Herndon  to  Cross  Bros,  to  make 
sale  of  the  land,  it  is  found  to  be  limited  to  that  of  accepting  the  $4^000  propo- 
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filtlon.  •  •  •  This  firm  was  specially  authorized  to  do  and  perform  one 
particular  act,  viz.,  to  accept  a  definite  proposition  which  had  before  then  been 
submitted  to  Herndon.  Nothing  is  better  settled  in  the  law  than  that  one 
dealing  with  an  agent  expressly  appointed  to  do  a  particular  act  must  in- 
form himself  of  the  extent  of  authority  conferred,  and  must  see  to  it  that 
the  act  done  Is  within  the  authority.  ♦  ♦  ♦  They  (Cross  Bros.)  were  au- 
thorized to  accept  the  $4,000  proposition,  which  was  to  pay  that  sum  half  In 
cash  and  the  balance  in  one  and  two  years,  with  Interest  at  8  per  cent,  per 
annum  from  date.  They  entered  Into  an  agreement  under  which  the  whole 
purchase  price  was  payable  in  cash,  which  may  have  been  a  better  or  worse 
contract  than  that  they  were  authorized  to  make,  determinable  by  circum- 
stances, but  which  was  certainly  not  the  contract  they  were  directed  and  em- 
powered to  malvc.  In  legal  effect,  here  was  an  offer  by  Herndon  to  sell  his 
land  at  a  fixed  price,  half  in  cash  and  the  remainder  In  one  and  two  years, 
with  Interest  at  8  per  cent.,  and  a  counter  proposition  by  Everman  &  Blanton 
to  buy  at  the  price  named,  payable  in  cash.  There  is  not  a  legal  identity  be- 
tween the  contract  which  Cross  Bros,  were  authorized  to  make  and  the  one 
they  attempted  to  make,  and  their  principal,  Herndon,  was  not  bound." 

Batty  V.  Carswell,  2  Johns.  48,  i  Am.  Leading  Cas.  653 ;  Schultz 
V.  Griffin,  121  N.  Y.  294,  24  N.  E.  480,  18  Am.  St.  Rep.  825. 

The  complainants  in  that  case  oflfered  either  to  pay  for  the  land 
all  in  cash,  or  to  pay  one-half  cash  and  the  remainder  at  one  and  two 
years,  with  interest  at  8  per  cent,  per  annum.  Counsel  contended 
that,  as  the  terms  were  not  expressly  stipulated  in  the  contract,  nor 
signed  by  Cross  Bros.,  it  should  be  construed,  under  all  the  circum- 
stances, to  mean  that  the  payments  were  to  be  as  specified  by  Hern- 
don, one-half  cash,  and  the  remainder  in  one  and  two  years,  with  8 
per  cent,  interest.     But  the  court  said : 

"This  would  be  to  make  a  contract  by  construction  different  from  that  ac- 
tually entered  into  by  the  parties.  Clearly,  under  the  written  agreement 
signed  by  Cross  Bros.,  the  complainants  would  have  been  entitled  to  make 
instant  payment  of  all  the  purchase  price  of  the  land.  ♦  ♦  ♦  Looking 
through  the  whole  record,  we  find  that  the  defendant,  Herndon,  agreed  to  sell 
his  land  for  $5  per  acre,  one-half  in  cash  and  the  balance  In  one  and  two 
years,  with  interest  at  8  per  cent.  ♦  ♦  ♦  Cross  Bros,  were  authorized  by 
Herndon  to  make  sale  on  the  terms  of  his  offer.  They  in  fact  made  an  agi-ee- 
ment  for  him  to  sell  on  difl'ereut  terms  from  complainant's  ofTer,  wliich  act  on 
their  part  was  never  ratified  by  Herndon.  On  these  facts  the  law  Is  with  the 
defendant." 

In  Monson  v.  Kill,  144  111.  248,  33  N.  E.  43,  Anton  Kill  gave  Mon- 
son  authority  to  sell  an  acre  lot  of  ground  in  Evanston,  111.,  for  $12,- 
000  net.  "Whatever  you  get  over  and  above  'this  amount  is  your 
commission.  Terms,  $6,000  cash,  balance  in  one,  two,  and  three 
years,  with  6  per  cent,  interest."  Monson,  in  the  name  of  Kill,  en- 
tered into  a  contract  with  one  Beveridge,  by  which  Beveridge  agreed 
to  purchase  for  the  sum  of  $12,000.  The  contract  recited  that  the 
purchaser  had  paid  $500  purchase  money  to  be  applied  on  the  pur- 
chase when  consummated,  and  agreed  to  pay  within  90  days  after  the 
title  had  been  examined  and  found  good  the  further  sum  of  $5,500, 
at  the  office  of  Monson,  provided  a  good  and  sufficient  warranty  deed, 
etc.,  should  be  then  ready  for  delivery.  It  further  provided  that  the 
balance  should  be  paid  in  three  equal  installments  of  $2,000,  due,  re- 
spectively, on  or  before  one,  two,  and  three  years  after  the  date  of 
the  contract.  The  contract  was  placed  of  record,  and  Kill  filed  a 
bill  in  equity  to  cancel  the  contract.  A  decree  was  rendered  in  ac- 
cordance with  the  prayer  of  the  bill,  and  on  appeal  the  Supreme 
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Court  of  Illinois  affirmed  the  decree  canceling  the  contract,  as  un- 
authorized on  the  part  of  the  agent,  and  said : 

**If  it  be  conceded — ^which  Is  unnecessary  to  determine — ^that  Monson  liad 
authority  to  execute  the  contract  with  Beveridge,  and  to  extend  the  time  ten 
days  for  the  examination  of  the  abstract  by  the  purchaser,  there  was  still  a 
clear  departiure  from  the  power  and  authority  given.  The  authority  to  sell 
for  one-tialf  cash  in  hand  is  in  no  sense  complied  with  by  a  sale  on  ninety 
days'  time.  The  authority  was  special  and  limited,  and  the  purchaser  was 
required  to  know  that  the  authority  must  be  strictly  construed.  Beveridge 
tooic  from  MoDson  a  contract  in  writing,  and,  in  the  absence  of  proof  to  the 
contrary,  will  be  presumed  to  have  known  of  Monson's  authority  to  sell. 
There  is  nothing  in  the  case  tending  to  show  that  Beveridge  was  led  to  deal 
with  Monson  as  a  general  agent  *  *  *  Again,  the  authority  to  sell  the 
land  and  to  make  the  balance  over  and  above  the  cash  payment  payable  in 
one,  two,  and  three  years,  did  not  authorize  the  making  of  the  contract  that 
such  payments  might  be  made  on  or  before  said  time,  at  the  option  of  the  pur- 
chaser. This  precise  question  arose  in  Siebold  v.  Davis  et  al.,  67  Iowa,  560 
[25  N.  W.  778].  ♦  •  ♦  Appellee  had  the  right  to  prescribe  the  terms  upon 
which  his  land  should  be  sold,  and,  having  done  so  in  express  terms,  the  stipu- 
lation must  be  substantially  followed." 

Siebold  v.  Davis,  67  Iowa,  560,  25  N.  W.  778,  referred  to 'by  the 
court  in  Monson  v.  Kill,  was  an  action  in  chancery  to  enforce  the 
specific  performance  of  a  contract  for  the  sale  and  conveyance  of 
land.  The  specific  performance  was  refused  by  the  court  below,  and 
the  judgment  was  affirmed  by  the  Supreme  Court  of  Iowa.  The  au- 
thority to  sell  in  that  case  was  conferred  by  letter  from  Pierce,  the 
owner  of  the  land,  to  Ostrom  and  Messinger,  the  agents  who  made 
the  contract.  The  plaintiff  offered  $2,000  for  the  land — $500  cash 
and  the  balance  in  five  equal  payments.  The  agents  communicated 
this  offer  to  Pierce,  and  Pierce,  in  a  letter,  replied :  "I  will  only  make 
three  notes  of  $500  each  for  balance.  They  can  have  all  the  time 
they  want,  say  three,  four,  and  five  years;  but  I  won't  make  little 
bits  of  payments  out  of  $1,500."  The  agents  then  executed  in  favor 
of  Siebold  a  receipt  for  $500  as  the  first  payment  on  the  land  reciting 
that  it  was  sold  for  $2,000,  "to  be  paid  as  follows,  to  wit,  $500  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  and  the  balance 
of  the  two  thousand  dollars  in  three  equal  payments;  the  first  de- 
ferred payment  on  or  before  three  years  from  date  of  deed ;  all  de- 
ferred payments  to  draw  interest  at  8  per  cent,  per  annum."  The 
Supreme  Court  held  that,  because  the  contract  makes  the  three  de- 
ferred payments  payable  on  or  before  three,  four,  and  five  years  from 
date,  where  the  seller  only  authorized  them  to  be  made  payable  three, 
four,  and  five  years  after  date,  there  is  such  a  varjance  between  the 
authority  conferred  upon  the  agent  and  the  contract  made  by  him 
as  to  render  the  contract  unenforceable. .  Upon  this  ground  specific 
performance  was  denied. 

In  the  case  of  Jackson  v.  Badger  (Minn.)  26  N.  W.  908,  that  court,^ 
without  stating  the  facts  of  the  case,  said : 

"In  respect  to  the  time  for  the  payment  of  the  deferred  portion  of  the  pur- 
ehaBe  price,  the  contrnet  made  by  the  agent,  and  upon  which  this  action  is 
brought,  was  substantially  different  from  the  terms  of  sale  dictated  by  the  de- 
fendant, and,  so  far  as  appears,  he  was  not  bound  thereby.  Making  the 
$a,OUO  payable  on  or  before  three  years  was  not  in  accordance  with  the  pre- 
scribed condition  that  it  should  be  payable  in  tlu-ee  years." 
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And  see  Miller  v.  Sawbridge  (Minn.)  13  N.  \V.  671. 

The  alleged  contract  is  not  a  separable  contract.  Plainly,  it  is  one 
and  indivisible,  all  the  terms  being  interwoven  and  interdependent. 
If  the  agents  exceeded  their  authority  in  signing  the  contract  on 
behalf  of  appellant,  then  it  plainly  does  not  bind  hitn ;  and,  appellant 
having  repudiated  it  as  soon  as  the  papers  were  presented  to  him, 
there  is  no  basis  in  law  or  equity  for  sustaining  any  suit  against  him. 

There  remains  to  dispose  of  the  question  of  waiver  or  ratification. 
Immediately  upon  the  receipt  by  the  appellant  of  the  proposed  con- 
veyances for  him  to  sign  in  order  on  his  part  to  complete  the  sale  of 
the  land  in  question,  to  wit,  on  June  15,  1901,  the  appellant  for- 
warded to  the  agents,  Trueheart  &  Co.,  a  telegram  as  follows :  "Pa- 
pers received  sent  my  son.  Purchaser  must  accept  quitclaim  deed, 
and  land  as  described  in  your  survey."  This  telegram  was  the  same 
(lay  communicated  to  the  appellee.  Lane.  There  is  very  Httle,  if  any- 
thing, in  this  telegram  to  express  acceptance  or  approval.  It  indi- 
cates that  delay  was  necessary  to  examine  the  papers,  and  declares 
disapproval  with  regard  to  the  title  to  be  given  and  the  description  of 
the  land.  It  is  reasonably  well  settled  that  the  principal  cannot  be 
held  to  conclusively  approve  or  ratify  the  acts  of  an  agent  when  he  is 
in  ignorance  of  the  nature  of  such  acts.  At  the  time  this  above  tele- 
gram was  sent,  the  appellant  was  ignorant  of  the 'details  and  provi- 
sions of  the  agreement  which  had  been  made  by  Trueheart  &  Co., 
on  his  behalf,  with  reference  to  the  sale  of  the  land.  While  it  cannot 
be  said  that  its  existence  had  been  concealed  from  him,  it  is  true 
that,  although  requesting  the  same,  he  had  not  been  furnished  with 
a  copy.  The  general  rule  is  that  ratification  will  not  be  inferred  from 
any  act  or  declaration  of  the  principal  unless  he  acts  with  full  knowl- 
edge of  the  material  facts.  See  Owings  v.  Hull,  9  Pet.  607,  9  L.  Ed. 
246;  Bennecke  v.  Insurance  Co.,  105  U.  S.  360,  26  L.  Ed.  990.  Hal- 
sey  v.  Monterio  (Va.)  24  S.  E.  258.  But,  passing  this,  it  is  plain  on  the 
face  of  the  telegram  that,  if  it  was  intended  as  a  ratification  or  waiver, 
it  was  only  upon  two  conditions,. not  embraced  in  the  alleged  agree- 
ment of  May  5,  1901 :  First,  the  purchaser  must  accept  a  quitclaim 
deed ;  and,  second,  that  the  description  of  the  land  was  to  be  accord- 
ing to. the  then  recent  survey  superintended  by  Trueheart  &  Co.  As 
said  above,  the  telegram  of  Henry  was  immediately  communicated  to 
appellee.  Lane,  and  he  refused  to  accept  either  one  of  the  conditions, 
for  on  June  17th  he  wrote  a  letter  to  Trueheart  &  Co.,  as  follows : 

"Yours  of  the  15th  Inst  together  with  message  from  Mr.  Henry  received. 
I  shall  insist  on  a  general  warranty  clause  and  that  the  deed  embrace  all  the 
land  described  and  embraced  in  the  patent,  or  that  the  price  to  be  paid  be  re- 
duced accordingly.  Unless  this  is  done  I  shall  sue  for  specific  performance 
of  my  contract,  and  for  damages  for  breach  thereof  by  Mr.  Henry." 

This  letter  was  duly  forwarded  to  the  appellant,  and  ended  all  cor- 
respondence and  negotiations,  so  far  as  the  appellant  was  concerned. 
All  other  correspondence  between  Trueheart  &  Co.  and  appellee, 
Lane,  some  of  which  was  forwarded  to  appellant,  Henry,  but  not 
answered  by  him,  was  after  the  6o-days  limit  of  the  power  of  attorney 
of  Apol  18, 1901,  had  expired.  Of  course,  after  the  power  of  attorney 
expired  by  limitation,  the  appellant  was  not  in  any  wise  bound  by 
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any  declarations  of  his  agents,  Trueheart  &  Co.,  or  by  concessions 
made  by  the  appellee.  Many  other  matters  are  developed  in  the  evi- 
dence, and  interestingly  discussed  in  the  briefs,  but  we  do  not  find  it 
necessary  to  consider  them. 

For  the  reasons  given,  we  are  satisfied  that  the  appellant  was  not 
bound  by  the  agreement  and  earnest  receipt  made  by  Trueheart  & 
Co.  with  the  appellee,  Lane,  on  the  5th  of  May,  1901,  and  that  the  ap- 
pellee has  no  right  to  the  enforcement  of  that  agreement. 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs,  and  the 
cause  is  remanded,  with  instructions  to  make  such  disposition  of 
moneys  paid  into  court  as  equity  may  require,  and  thereupon  dis- 
miss the  bill,  with  costs. 


(128  Fed.  266.) 

NORTHWEST  FIXTURE  CO.  v.  KILBOURNE  &  CLARK  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  1,  1904.) 

No.  980. 

1.  Bankruptcy  —  Claims  —  Contracts— Breach— Liquidated    Damages— En- 
forcement. 

A  contract  fof  the  merger  of  two  corporations  provided  that  defendant 
company  should  immediately  cease  purchasing  goods,  and  as  rapidly  as 
possible  dispose  of  all  of  its  present  stock  to  pay  off  its  liabilities  and  then 
turn  over  to  claimant  its  remaining  assets,  together  with  its  good  will  and 
business,  receiving  in  exchange  therefor  paid-up  shares  of  the  capital 
stock  of  claimant  at  par  equal  to  the  value  of  the  merchandise  so  trans- 
ferred, to  be  fixed  by  appraisers,  and  that  in  case  of  default  of  either  party 
the  party  In  default  should  pay  the  other  $10,000  as  liquidated  damages. 
Defendant  company  thereafter  became  bankrupt  before  completing  a  sale 
of  its  property  under  the  agreement,  and  its  assets  were  insufficient  to  pay 
its  liabilities.  Held  that,  since  claimant  sustained  no  actual  damages  by 
the  bankrupt's  breach  of  its  contract,  claimant  was  not  entitled  to  prove 
the  contract  damages  as  a  claim  against  the  bankrupt's  estate. 

Appeal  irom  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  District  of  Washington. 

The  following  are  the  claim  in  suit,  tiie  report  of  the  referee,  and  the 
opinion  of  the  trial  court: 

"C.  A.  Kilbourne,  being  first  duly  sworn,  on  oath  deposes  and  says:  That 
he  Is  the  treasurer  of  Kilbourne  &  Clark  Company,  a  corporation,  and  files 
herewith  his  amended  claim  as  against  the  Northwest  Fixture  Company,  the 
above-named  bankrupt,  leave  of  court  being  first  had  and  obtained  therefor, 
and  for  such  amended  claim  as  against  the  said  bankrupt  alleges :  That  at  and 
before  the  filing  of  said  petition  the  said  Northwest  Fixture  Company  was  and 
is  Justly  and  truly  indebted  to  said  Kilbourne  &  Clark  Company  in  the  sum  of 
ten  thousand  ($10,000.00)  dollars.  That  the  consideration  of  said  debt  is  as 
follows :  That  heretofore  and  at  all  the  times  herein  mentioned  the  Northwest 
Fixture  Company  was  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Washington,  and  having  its  principal  place 
of  business  in  the  city  of  Seattle,  in  said  state.  That  heretofore,  at  a  special 
meeting  called  by  the  board  of  directors  of  the  Northwest  Fixture  Company, 
duly  called  for  that  purpose,  at  which  meeting  all  of  the  directors  were  pres- 
ent except  one  Mr.  Gould,  those  present  at  said  meeting  constituting  a  quorum 
of  the  board  of  directors,  and  being  the  owners  of  all  of  the  stock  of  the  North- 
west Fixture  Company  except  six  shares  thereof,  the  said  Northwest  Fixture 
Company  being  capitalized  for  the  sum  of dollars,  divided  into 
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Bhares  of  the  par  value  of  one  hundred  dollars  each,  and  said  director,  Mr. 
(loukl,  being  the  owner  of  said  stock,  was  fully  aware  of  said  proceedings, 
and  thereafter,  having  ratified  all  the  matters  and  things  done  at  said  meet- 
ing, the  folli^wing  resolution  was  pffered  at  said  meeting  to  the  board  of  di- 
rectors aforesaid  representing  all  of  the  stock  of  the  Northwest  Fixtiu-e 
Company  excepting  said  six  shares,  and  by  the  authority  of  the  by-laws  of 
said  company  said  board  of  directors  had  full  power  and  management  of  the 
business  of  said  Northwest  Fixture  Company,  and  power  and  authority  to 
enter  into  any  agreement  or  contract  which  they  believed  to  be  for  the  best 
interest  of  said  company,  which  said  resolution  was  as  follows: 

"  'Whereas,  a  proposition  has  been  made  this  Company  by  the  Kilbourne 
&  Clark  Company,  with  a  purpose  in  view  of  consolidating  the  two  companies ; 
and  whereas,  a  proposition  has  been  suggested  that  the  consolidation  should  be 
brought  about  pursuant  to  the  foUowir^  terms  and  agreements,  to  wit:  Fifty 
thousand  ($50,000.00)  dollars  in  cash  shall  be  considered  as  the  value  of  the 
stock  of  merchandise  of  the  Kilbourne  &  Clark  Company,  and  the  value  of  the 
stock  of  merchandise  of  the  Northwest  Fixture  Company  shall  be  fixed  by 
appraisers  appointed  by  agreement,  and  the  business  of  the  new  consolidated 
firm  shall  be  carried  on  under  the  name  of  the  Kilbourne  &  Clark  Company, 
and  stock  in  said  company  shall  be  issued  to  the  respective  companies  or  whom 
they  may  designate,  according  to  the  values  herein  stated :  Now,  therefore,  it 
is  hereby  resolved  that  the  agreement  on  file  and  this  date  proposed  and  read 
is  hereby  accepted  and  authorized,  and  the  president  and  secretary  of  this  com- 
pany are  hereby  authorized  to  execute  the  same  and  affix  the  seal  of  our  com- 
pany to  said  agreement,  which  said  agreement  is  dated  this  19th  day  of  April, 
A.  D.  1902. 

"  '(Certified  true  Copy.)  0.  J.  Purdy,  Secty.' 

••That  In  pursuance  of  said  resolution,  and  being  duly  authorized,  the  fol- 
lowing memorandum  of  agreement  was  made  and  entered  into  by  and  between 
the  said  Northwest  Fixture  Company  and  the  said  Kilbourne  &«Clark  Com- 
pany, which  is  in  the  words,  letters,  and  figures  following,  to  wit : 

"  'Memorandum  of  Agreement,  made  and  entered  into  this  19th  day  of 
April,  1002,  by  and  between  the  Kilbourne  &  Clark  Company  and  the  North- 
west Fixture  Company,  both  corporations  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Washington,  and  having  their  prin- 
cipal place  of  business  in  the  City  of  Seattle,  King  County,  Washington : 

" 'Witnesseth :  That,  whereas,  said  corporations  are  now  and  have  been 
for  some  time  past  engaged  in  .the  business  of  selling  electrical  machinery  and 
supplies : 

"  *And,  whereas,  it  is  the  intention,  desire  and  purpose  of  said  companies 
to  combine  their  business  by  consolidating  the  same  under  the  firm  name  of 
the  Kilbourne  &  Clark  Company,  which  company,  if  necessary  to  carry  out 
the  plan  of  consolidation  hereinafter  mentioned,  will  increase  its  present 
capitalization,  which  is  now  one  hundred  thousand  dollars  ($100,000.00) ; 

••  *And  whereas  the  Northwest  Fixture  Company  is  not  now  in  condition  to 
turn  over  its  stock  of  merchandise  to  effect  said  consolidation  and  is  de- 
sirous of  reducing  its  stock  of  merchandise  to  such  a  degree  that  the  re- 
maining merchandise  of  said  Northwest  Fixture  CJompany  shall  be  free  and 
clear  from  all  incumbrances  at  the  time  said  stock  of  merchandise  is  turned 
over  to  the  said  Kilbourne  &  Clark  Company  under  the  terms  of  this  agree- 
ment: 

••  *Now,  therefore,  it  is  hereby  agreed  by  the  parties  hereto  as  follows : 

**  *That  the  Northwest  Fixture  Company  shall  immediately  cease  purchas- 
ing goods,  except  as  hereinafter  specified,  and  shall  at  once  begin  to  sell  and 
as  rapidly  as  possible  dispose  of  so  much  of  its  present  stock  of  merchandise 
as  will  pay  off  its  liabilities,  and  shall  then  turn  into  the  Kilbourne  &  Clark 
Company  the  remainder  of  its  stock  of  merchandise,  together  with  its  good 
will  in  business,  receiving  in  exchange  therefor  fully  paid  up  shares  of  capi- 
tal stock  of  the  Kilbourne  &  Clark  Company,  at  par  value  equal  to  the  value 
of  merchandise  to  be  fixed  by  appraisers  hereinafter  referred  to. 

"  *In  determining  the  value  of  said  stock  of  merchandise  of  the  Northwest 
Fixture  Company  each  party  hereto  shall  appoint  one  appraiser,  and  these 
two  appraisers  shall  appoint  a  third  person  to  act  as  referee,  and  said  two 
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appraisers  shall  inyentory  and  fix  said  valuation  of  merchandise  of  the 
Northwest  Fixture  Company  on  the  basis  herein  mentioned.  In  case  the  two 
appraisers  appointed  by  the  parties  hereto  cannot  agree,  the  third  person 
appointed  by  said  appraisers  shall  determime  the  valuation  and  his  determina- 
tion shall  be  final.  Said  appraisers  shall  make  a  full  and  complete  Inventory 
of  the  merchandise  stock  of  the  Northwest  Fixture  CJompany  at  the  time  said 
Northwest  Fixture  Company  Is  ready  to  turn  over  the  same  to  the  Kilbourne 
&  Clark  Company,  and  shall  fix  the  cash  value  of  the  same,  and  upon  the  de- 
livery to  the  Kilbourne  &  Clark  Company,  at  their  place  of  business,  #  815 
Seoond  Avenue,  In  Seattle,  together  with  a  bill  of  sale  of  the  same  free  from 
all  incumbrances  and  together  with  the  good  will  and  business  of  the  North- 
west Fixture  Company,  said  Kilbourne  &  Clark  Company  will  deliver  to  the 
person  or  persons  designated  by  the  Northwest  Fixture  -Company  certificates 
of  stock  fully  paid  and  non-assessable  of  the  Kilbourne  &  Clark  Company, 
amounting  in  par  value  to  the  sum  fixed  as  the  value  of  the  Northwest  Fix- 
ture Company's  stock  of  merchandise  as  determined  by  said  appraisers. 

"  *It  Is  further  agreed  between  the  parties  hereto,  that  each  of  the  parties 
hereto  shall  sell  goods  one  to  the  other  to  enable  each  to  fill  orders  that  they 
may  receive,  charging  therefor  the  present  market  cost  price  plus  freight 
at  the  less  than  car  load  lot  rate,  and  an  advance  of  five  per  cent  thereover. 
And  the  Northwest  Fixture  Company  shall  not  make  any  purchases  of  any 
goods  of  any  kind  whatsoever,  other  than  those  purchased  from  the  Kilbourne 
&  Clark  Company,  herein  provided. 

**  *It  is  also  agreed  that  the  two  companies  shall  work  in  harmony  from  this 
date  on  as  though  the  consolidation  were  already  perfected,  but  Is  expressly 
understood  that  neither  party  shall  be  liable  for  the  debts  of  the  other. 

"  *And  it  is  further  expressly  understood  and  agreed  by  and  between  the 
parties  hereto  that  the  Northwest  Fixture  Company  shall,  in  the  event  this 
agreement  being  consummated  or  otherwise,  save  harmless,  the  said  Kil- 
bourne &  Clark  Company  from  any  loss,  cost,  damage  or  expense  by  reason 
of  the  indebtedness  of  the  Northwest  Fixture  Company,  it  being  expressly 
understood  and  agreed  that  the  Kilbourne  &  Clark  Company  does  not  assume 
In  any  way,  either  directly  or  Indirectly,  by  this  consolidation  or  agreement, 
any  of  the  debts  or  liabilities  of  the  Northwest  Fixture  Company. 

"  *It  is  further  agreed,  that  until  such  time  as  the  said  Northwest  Fixture 
Company  has  sold  or  disposed  of  a  sufficient  amount  of  Its  stock  of  mer- 
chandise to  liquidate  Its  indebtedness,  Mr.  E.  C.  Kilbourne,  of  Seattle,  shall 
have  sole  supervision  and  control  of  the  management  of  said  Northwest  Fix- 
ture Company,  in  order  that  said  Northwest  Fixture  Company  may  place 
Itself  in  condition  to  consummate  the  consolidation  herein  agreed  to. 

**  *It  is  further  agreed,  by  and  between  the  parties  hereto  that  for  the  pur- 
l)ose  of  this  agreement  and  Its  consummation  the  value  of  the  merchandise 
and  stock  of  the  Kilbourne  &  Clark  Company  Is  hereby  agreed  upon  and 
fixed  as  the  sum  of  Fifty  Thousand  ($50,000.00)  Dollars  and  to  be  accepted 
at  this  value  provided  said  business,  merchandise  and  stock  shall  be  valued  at 
that  amount  at  the  time  of  consolidation,  and  the  value  of  the  stock  and  mer- 
chandise of  the  Northwest  Fixture  Company  shall  be  the  value  fixed  by  the 
appraisers  thereof,  herein  referred  to. 

**  *Ajid  It  Is  fiurther  agreed  by  and  between  the  parties  hereto,  and  said 
appraisers  are  to  be  instructed  accordingly,  that  In  making  said  Inventory 
said  appraisers  shall  stipulate  and  define  In  a  separate  lot  all  obsolete  and 
unsalable  goods  as  junk,  and  fix  the  value  of  the  same  as  Junk  or  unsalable 
goods,  and  the  same  Is  to  be  reserved  and  left  out  of  the  Inventory,  and  a 
gross  value  shall  be  placed  upon  the  same  by  said  appraisers,  and  the  said 
Kilbourne  &  Clark  Company  shall  have  the  privilege  of  accepting  the  same 
or  otherwise,  as  In  their  judgment  may  seem  best 

"  *And  It  Is  further  agreed,  that  In  the  event  that  at  the  time  of  the  consum- 
mation of  the  consolidation  hereafter  proposed  there  shall  be  any  indebtedness 
owing  by  the  Kilbourne  &  Clark  Company  or  the  Northwest  Fixture  Company, 
such  Indebtedness  shall  be  guaranteed  personally  by  the  present  stockholders 
of  the  respective  companies. 

"  *And  It  is  also  mutually  agreed  that  any  misunderstanding  or  difference 
arising  between  the  two  companies  previous  to  the  final  and  complete  condl- 
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tlon,  shall  be  referred  to  B.  C.  Kilbourne,  whose  decision  In  which  case  shall  be 
final. 

"  *It  Is  further  expressly  understood  and  agreed  that  the  building  and  fixtures 
attached  thereto,  now  occupied  by  the  Northwest  Fixture  Company,  is  not  to 
be  included  in  the  transfer  or  considered  as  contemplated  by  this  agreement  or 
in  any  manner  affected  thereby. 

"  *It  is  further  hereby  agreed  that  in  the  event  either  party  hereto  fails  to 
keep  this  agreement,  the  party  thus  in  default,  their  successors  and  assigns, 
shall  pay  to  the  other  party  the  sum  of  Ten  Thousand  Dollars  ($10,000.00)  as 
liquidated  damages  for  the  breach  thereof. 

***In  witness  whereof,  the  parties  hereto  have  caused  these  presents  to  be 
subscribed  in  duplicate,  by  their  respective  Presidents  and  Secretaries,  the  day 
and  year  hereinabove  first  written. 

"  *[SeaLJ  Kilbourne  &  Clark  Company, 

"  *By  C.  A.  Kilbourne,  Its  President 
••  *By  V.  J.  Dwyer,  Its  Secretary. 

**  '[Seal.]  Northwest  Fixture  Company, 

••  *By  A.  L.  Kasson.  Its  President 
••  *By  C.  J.  Purdy,  Its  Secretary.' 

"That  thereafter  a  petition  for  adjudication  In  bankruptcy  was  filed  by 
certain  creditors  of  the  Northwest  Fixture  Company,  and  to  said  petition  the 
said  Northwest  Fixture  Company  filed  an  answer  admitting  that  the  said 
Northwest  Fixture  Company  was  a  bankrupt  That  the  said  Northwest  Fix- 
ture Company  has  refused,  and  still  refuses,  to  perform  its  said  contract,  and 
that  by  the  petition  asking  that  the  said  Northwest  Fixture  Company  be  ad- 
Judged  a  bankrupt,  and  under  and  by  virtue  of  the  adjudication  in  bankruptcy 
of  the  said  Northwest  Fixture  Company,  and  under  and  by  virtue  of  all  the 
matters  and  things  which  have  taken  place  in  the  above-entitled  cause,  it  is 
now  impossible  for  the  said  Northwest  Fixture  Company  to  carry  out  its  said 
agreement  That  under  and  by  virtue  of  said  contract,  and  by  the  refusal  and 
inability  of  the  said  Northwest  Fixture  Company  to  carry  out  its  said  contract 
as  aforesaid,  the  said  creditor  herein,  Kilbourne  &  Clark  Company,  has 
been  damaged  in  the  sum  of  ten  thousand  ($10,000.00)  dollars,  and  that  said 
sum  of  $10,000.00  under  and  by  virtue  of  the  contract  herein  set  forth  has  been 
agreed  upon  as  liquidated  damages  in  case  either  of  the  parties  should  fail  to 
carry  out  its  said  agi'eement;  and  the  said  Northwest  Fixture  Company,  by 
virtue  of  its  failure  to  carry  out  the  agreement  mentioned  herein,  has  become 
indebted  as  and  for  liquidated  damages  to  said  Kilbourne  &  Clark  Company 
In  the  sum  of  ten  thousand  ($10,000.00)  dollars.  That  no  part  of  said  debt  has 
been  paid.  That  there  are  no  offsets  or  counterclaims  to  the  same ;  and  that 
deponent  has  not  nor  has  any  person  by  his  order,  or  to  his  knowledge  or  belief, 
for  the  use  of  said  Kilbourne  &  Clark  Company,  had  or  received  any  manner 
of  security  for  said  debt  whatever,  nor  has  any  person  for  or  on  behalf  of 
said  Kilbourne  &  Clark  Company  received  any  note  or  any  evidence  of  the 
indebtedness  other  than  the  agreement  herein  above  set  forth. 

*'C.  A.  Kilbourne. 

"Subscribed  and  sworn  to  before  me  this  17th  day  of  September,  1902. 

"James  J.  McCafferty, 

"Notary  Public  in  and  for  the  State  of  Washington,  residing  at  Seattle." 

"John  P.  Hoyt,  the  referee  herein,  having  heretofore  made  and  filed  an 
order  disallowing  and  expunging  the  amended  claim  of  the  Kilbourne  & 
Clark  Company  filed  herein  on  the  18th  day  of  September,  1902,  and  the 
attorneys  for  the  claimant  having  excepted  to  making  of  said  order  and 
filed  a  request  that  it  be  certified  to  the  honorable  judge  of  this  court  for 
review,  in  compliance  with  said  request  the  undersigned  does  hereby  certify 
and  return  the  said  amended  claim  with  the  submitted  proof  thereof,  the 
objections  to  its  allowance,  and  the  motions  that  it  be  expunged,  filed,  and 
made  in  reference  thereto,  together  with  the  said  order  made  upon  the  hear- 
ing of  said  objections  and  motions  and  the  proof  offered  thereat,  and  for  the 
information  of  the  said  judge,  the  undersigned  further  certifies  that  his 
reasons  for  holding  that  said  claim  was  not  provable  against  said  bankrupt's 
estate  were  briefiy  stated  as  follows,  to  wit:  First  That  the  contract  set 
out  in  said  proof  of  claim,  and  upon  which  the  same  was  founded,  was  shown 
62  CCA.- 
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by  the  proof  not  to  hare  been  so  ezecated  as  to  be  binding  upon  the  North- 
west Fixture  Company,  the  above-named  bankrupt;  that  in  the  opinion  ol 
said  referee  the  contract  was  of  such  a  nature  that  no  presumption  could 
be  indulged  in  aid  of  proof  of  its  proper  execution,  and  for  that  reason  he 
was  of  the  opinion  that  upon  objections  made  it  devolved  upon  the  claimant 
to  show  alQrmatively  the  execution  of  the  contract;  that  in  his  opinion  not 
only  was  this  not  done,  but,  on  the  contrary,  it  aflarmatively  appeared  that 
the  attempted  authorization  of  the  execution  of  the  contract  was  made  when 
only  two  of  the  three  acting  trustees  were  present,  without  any  notice  to 
or  consultation  with  the  third  trustee;  that  the  execution  of  the  contract 
was  never  authorized  or  ratified  by  the  said  third  director,  or  any  meeting 
of  the  trustees  or  directors  of  said  Northwest  Fixture  Company  nor  of  its 
stockholders.  Secondly.  That  the  contract  in  itself  was  so  indefinite,  and 
the  amount  of  property  to  be  transferred  by  the  Northwest  Fixture  Com- 
pany so  uncertain  i(nd  Indefinite,  as  to  make  said  contract  unenforceable. 
And,  thirdly,  that  the  contract  only  contemplated  the  transfer  by  the  Nortli- 
west  Fixture  Company  of  such  property  as  they  might  have  left  after  selling 
enough  to  pay  their  debts ;  and,  the  proceedings  in  bankruptcy  having  shown 
that  there  would  be  no  properly  left  after  such  debts  were  paid,  the  claim 
for  failure  to  transfer  property  could  not  be  enforced  as  against  the  creditors. 
•*Dated  at  SeatUe,  in  said  dUtrlct,  this  20th  day  of  February.  A.  D.  1903. 

-John  P.  Hoyt,  Referee  in  Bankruptcy." 

"HANFORD,  District  Judge.  I  have  read  the  evidence  submitted  in  sup- 
port of  the  claim  of  the  Kllboume  &  Clark  Company,  which  was  disallowed 
by  the  referee,  and  I  concur  in  his  findings  and  conclusions  in  every  partic- 
ular. The  contract  sued  upon  is  somewhat  peculiar.  The  apparent  object 
of  the  parties  was  to  extinguish  the  Northwest  Fixture  Company,  which 
could  not  be  done  in  the  manner  proposed  if  any  stockholder  objected;  and 
it  was  necessary,  therefore,  to  sustain  the  validity  of  the  contract,  to  prove 
aflarmatively  that  every  stockholder  did  consent,  or  at  least  that  a  full  op- 
portimlty  was  given  by  reasonable  notice  for  every  stockholder  to  protest 
if  he  desired  to  do  so.  If  the  contract  could  be  sustained  at  all  as  a  valid 
contract,  I  do  not  believe  that  the  action  of  the  creditors  in  Instituting  bank- 
ruptcy proceedings  would  constitute  a  breach  of  the  contract  without  proof 
that  there  would  have  been  a  surplus  of  merchandise  to  have  been  delivered 
to  the  Kilbourne  &  Clark  Company,  pursuant  to  the  terms  of  the  contract, 
after  a  suflScieut  amount  had  been  disposed  of  to  pay  all  of  the  debts  of  the 
Northwest  Fixture  Company,  as  provided  for  In  the  contract  If  in  fact  the 
Northwest  Fixture  Company,  at  the  time  of  making  the  contract,  did  not 
have  a  surplus  of  assets  over  and  above  what  was  necessary  to  pay  its 
debts,  then  such  a  contract  entitling  the  other  party  to  claim  liquidated  dam- 
ages cannot  be  enforced  without  perpetrating  a  fraud  upon  its  creditors, 
because  the  Kilbourne  &  Clark  Company  have  not  paid  anything,  nor  prom- 
ised to  pay  anything  except  the  ascertained  value  of  whatever  surplus  should 
be  found  after  payment  of  the  then  existing  indebtedness  of  the  Northwest 
Fixture  Company.  If  there  was  no  surplus,  there  would  be  no  payment,  and 
the  Kilbourne  &  Clark  Company  could  not  possibly  suffer  a  pecuniary  loss. 
Therefore  the  mere  promise  of  an  insolvent  debtor  to  pay  a  sum  of  money 
as  liquidated  damages  is  a  nudum  pactum,  and  to  allow  the  Kilbourne  & 
Clark  Company  to  share  in  the  distribution  of  the  assets,  so  as  to  diminish 
the  dividends  payable  to  other  creditors,  would  impose  upon  them  a  loss  in 
fulfillment  of  a  promise  which  an  insolvent  debtor  could  not  lawfully  ma!:e. 
The  decision  and  order  of  the  referee  disallowing  this  claim  are  hereby  con- 
firmed." 

Tucker  &  Hyland  and  McCafferty  &  Kane,  for  appellant 
Peters  &  Powell,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  In  April,  1902,  the  appellant,  Kil- 
bourne &  Clark  Company,  a  corporation  created  under  the  laws  of  the 
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state  of  Washington,  entered  into  an  agreement  with  the  Northwest 
Fixture  Company,  a  corporation  also  created  under  the  laws  of  that 
state,  whereby  it  was  agreed  that  the  latter  company  should  immediately 
cease  purchasing  goods  and  begin  to  sell  and  as  rapidly  as  possible  dis- 
pose of  sufficient  of  its  present  stock  of  merchandise  to  pay  off  its 
liabilities,  and  should  then  turn  over  to  the  appellant  the  remainder 
thereof,  together  with  its  good  will  in  business,  receiving  in  exchange 
therefor  fully  paid-up  shares  of  capital  stock  of  the  appellant  company 
at  par  value  equal  to  the  value  of  the  merchandise  so  transferred,  the 
value  whereof  was  to  be  fixed  by  appraisers.  The  agreement  con- 
tained the  following  provision :  "It  is  further  agreed  that,  in  the  event 
either  party  hereto  fails  to  keep  its  agreement,  the  party  thus  in  default, 
their  successors  and  assigns,  shall  pay  to  the  other  party  the  sum  of 
ten  thousand  dollars  as  liquidated  damages  for  the  breach  thereof/' 
The  sale  of  the  property  under  the  agreement  referred  to  was  never 
carried  out.  About  two  months  after  the  execution  of  the  agreement 
an  involuntary  petition  in  bankruptcy  was  filed  against  the  Northwest 
Fixture  Company,  and  thereupon  it  was  adjudged  a  bankrupt.  The 
appellant  filed  its  claim  against  the  bankrupt's  estate  for  the  sum  of 
$10,000,  claiming  that  the  same  was  due  it  as  the  liquidated  damages 
provided  for  in  the  agreement.  Exceptions  were  filed  to  the  claim,  and 
a  hearing  was  had  thereon  before  the  referee  in  bankruptcy,  who  sus- 
tained the  exceptions.  From  that  ruling  an  appeal  was  taken  to  the 
district  judge,  and  by  his  decision  the  ruling  of  the  referee  was  affirmed, 
the  court  holding  that  no  damages  were  recoverable  by  the  appellant 
under  the  agreement  for  the  reason  that  it  was  not  shown  that  there 
was  a  surplus  of  merchandise  belonging  to  the  bankrupt  after  the  pay- 
ment of  its  debts.    This  ruling  is  assigned  as  error. 

It  is  clear  that  no  damages  were  recoverable  by  the  appellant  for  the 
breach — if  breach  there  were — of  the  contract.  Conceding  the  rule 
to  be  that,  in  order  to  recover  a  siun  as  liquidated  damages,  it  is  un- 
necessary to  prove  actual  damage,  it  is  also  true  that  no  provision  in  a 
contract  for  the  payment  of  a  fixed  sum  as  damages,  whether  stipulated 
for  as  a  penalty  or  as  Hquidated  damages,  will  be  enforced  in  a  case 
where  the  court  can  see  that  no  damages  have  been  sustained.  It 
is  the  general  rule  that,  where  the  sum  named  in  the  contract  to  be  paid 
on  a  breach  thereof  is  evidently  wholly  disproportionate  to  the  dam- 
age actually  sustained,  or  where  it  is  shown  that  no  actual  damage 
has  been  sustained  by  the  breach,  the  courts  will  deem  the  parties  to 
have  intended  to  stipulate  for  a  mere  penalty  to  secure  performance. 
19  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  410;  Gay  Manufacturing  Com- 
pany V.  Camp,  65  Fed.  794,  13  C.  C.  A.  137;  Wilcus  v.  Kling,  87  111. 
107.  In  this  case  it  is  apparent  that  the  appellant  has  sustained  no 
damage.  The  adjudication  of  bankruptcy  creates  the  presumption 
that  the  Northwest  Fixture  Company  was  insolvent.  No  proof  is 
offered  to  show  thai  that  presumption  is  not  sustained  by  the  facts.  If 
bankruptcy  had  not  intervened,  and  the  corporation  had  proceeded  to 
carry  out  the  terms  of  its  agreement,  it  is  evident  that  its  assets  would 
have  been  no  more  than  sufficient  to  pay  its  debts,  and  that  it  would 
have  had  nothing  left  to  turn  over  to  the  appellant.  In  that  event 
not  only  would  the  appellant  have  suffered  no  damage,  but  the  North- 
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west  Fixture  Company  would  have  had  no  funds  out  of  which  to  pay 
Its  claim  for  liquidated  damages.  In  short,  to  permit  the  appellant 
now  to  share  in  the  bankrupt's  estate,  pro  rata  with  the  creditors  of  the 
bankrupt,  to  the  full  extent  of  its  claim  for  damages,  would  be  to  vio- 
late th^  spirit,  if  not  the  letter,  of  the  agreement,  for  by  the  terms  of 
the  agreement  the  assets  of  the  Northwest  Fixture  Company  were  to 
be  devoted  first  to  the  payment  of  its  creditors. 
The  order  of  the  District  Court  is  affirmed. 


(128  Fed.  262.) 
LEATHER  MFRS.'  NAT.  BANK  v.  TREAT,  Ck)llector  of  Internal  Revenue. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  28,  1904.) 

No.  43. 

1.  Banks— Fedebal  Taxation— Undivided  Profits— Capital. 

Where  a  fund  accumulated  hj  a  bank  was  carried  on  its  books  under  the 
head  of  "profit  and  loss"  for  a  period  of  years,  and  was  used  in  the  bank's 
business  like  its  other  capital,  such  fund,  though  not  **surplus,"  should  be 
regarded  as  an  accretion  to  capital,  and  was  therefore  subject  to  federal 
taxation  under  Act  Cong.  June  13,  1898,  c.  448,  §  2, 30  Stat.  448  [U.  S.  Comp. 
St  1901,  p.  228G],  providing  that  bankers  using  or  employing  a  capital  not 
exceeding  certain  amounts  shall  pay  certain  federal  taxes,  and  that,  in 
estimating  capital,  surplus  shall  be  Included. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For  opinion  below,  see  Ii6  Fed.  774. 

James  M.  GiflFord,  for  plaintiff  in  error. 
Chas.  D.  Baker,  for  defendant  in  error. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  plaintiff  in  error  was  the  plaintiff 
in  the  court  below,  and  brings  this  writ  of  error  to  review  a  judgment 
for  the  defendant  entered  upon  sustaining  a  demurrer  to  the  com- 
plaint. It  appears  by  the  complaint  that  in  February,  1902,  the  de- 
fendant, in  assessing  the  plaintiff  the  amount  of  a  tax  upon  its  capital, 
included  as  part  of  its  capital  the  sum  of  $77,796,  wWch,  according 
to  the  complaint,  was  standing  on  the  books  of  the  plaintiff  under  the 
profit  and  loss  account,  and  *  represented  the  undivided  profits  of  the 
plaintiff  as  the  same  existed  at  the  end  of  the  preceding  fiscal  year." 
The  complaint  stated  the  facts  with  reference  to  the  sum  in  question 
as  follows :  "Instead  of  paying  out  to  the  holders  of  the  capital  stock 
of  the  plaintiff  all  the  profits  from  year  to  year  and  at  the  expiration 
of  each  fiscal  year,  the  plaintiff  reserved  a  portion  thereof,  and  passed 
the  same  to  the  credit  of  'profit  and  loss,'  holding  the  amount  so  re- 
served subject  to  the  application  of  the  same  in  payment  of  any  divi- 
dends which  might  be  declared  from  the  said  profits  whenever  the 
business  condition  of  the  plaintiff  warranted,  and  as  a  protection 
against  losses  which  might  arise,  thereby  diminishing  and  depreciating 
the  surplus  fund  already  reserved  and  carried  on  the  books  of  the 
plaintiff.    The  said  sum  of  $77,796,  so  reserved,  constituted  in  part 
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the  profits  reserved  and  accumulated  for  a  period  of  years  terminating 
with  said  30th  day  of  June,  1901,  premiums  on  bonds,  and  other  in- 
crements of  value,  as  the  same  appeared  on  said  30th  day  of  June, 
1901";  and  it  further  alleges  such  sum  to  have  been  "held  in  no  other 
way  and  for  no  other  purpose  except  as  a  protection  against  losses, 
and  as  a  guard  and  protection  to  its  surplus  and  capital."  Upon  the 
facts  thus  stated  in  the  complaint,  the  court  below  held  that  the  sum 
in  controversy  was  properly  assessed  by  the  defendant. 

The  case  thus  presents  the  question  whether  the  profits  of  a  banking 
corporation  which  accrue  from  its  earnings,  after  deductings  all  ex- 
penses and  dividends,  and  which  are  thereafter  carried  on  its  books 
as  a  distinct  fund,  sometimes  called  "profit  and  loss,"  but  usually  "un- 
divided profits,"  are  liable  to  taxation  under  section  2  of  the  act  of 
Congress  of  June  13,  1898.     That  section  reads  as  follows : 

"Sec.  2.  That  from  and  after  July  first,  eighteen  hundred  and  ninety-eight, 
special  taxes  shall  be,  and  hereby  are,  imposed  annually  as  follows,  that  is  to 
say: 

"(1)  Bankers  using  or  employing  a  capital  not  exceeding  the  sum  of  twenty- 
five  thousand  dollars,  shall  pay  fifty  dollars ;  when  using  or  employing  a  cap- 
ital exceeding  twenty-five  thousand  dollars,  for  every  additional  thousand 
dollars  in  excess  of  twenty-five  thousand  dollars,  two  dollars,  and  in  estimat- 
ing capital  surplus  shall  be  included.  The  amount  of  such  annual  tax  shall 
in  all  cases  be  computed  on  the  basis  of  the  capital  and  surplus  of  the  pre- 
ceding fiscal  year.  Every  person,  firm  or  company,  and  every  incorporated  or 
other  bank,  having  a  place  of  business  where  credits  are  opened  by  the  deposit 
or  collection  of  money  or  currency,  subject  to  be  paid  or  remitted  upon  draft, 
check,  or  order,  or  where  money  is  advanced  or  loaned  on  stocks,  bonds,  bul- 
lion, bills  of  exchange,  or  promissory  notes,  or  where  stocks,  bonds,  bullion, 
bills  of  exchange,  or  promissory  notes  are  received  for  discount  or  sale,  shall 
be  a  banker  under  this  Act"    War  Revenue  Law  of  June  13,  1898,  c.  448,  §  2, 

30  Stat  448  [U.  S.  Comp.  St  1901,  p.  2280]. 

The  argument  at  the  bar  has  been  largely  directed  to  the  question 
whether  the  undivided  profits  are  "surplus"  within  the  meaning  of  the 
statute.  The  provision  for  including  "surplus  in  estimating  capital*' 
was  probably  inserted  to  remove  the  doubt  created  by  a  decision  of 
Mr.  Justice  Nelson  in  construing  a  former  statute  which  imposed  a 
tax  upon  capital  as  taxing  only  the  share  capital  of  a  banking  corpora- 
tion. Bank  v.  Townsend,  5  Blatchf.  315,  Fed.  Cas.  No.  9,381.  The 
provision  would  seem  to  have  been  unnecessary,  as  without  it,  when  a 
statute,  as  this  does,  levies  a  tax  upon  the  capital  used  or  employed  by 
bankers  generally,  firms  and  individuals  as  well  a's  corporations,  the 
meaning  is  to  tax  all  the  money  and  assets  invested  in  the  business  as 
the  basis  of  profits  (Bailey  v.  Clark,  21  Wall.  284,  22  L.  Ed.  651),  not 
only  the  original  investment,  but  also  the  additions  and  accretions. 
Mutual  Insurance  Co.  v.  Supervisors  of  Erie,  4  N.  Y.  442 ;  People  v. 
New  York,  23  N.  Y.  219;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501; 
Tradesman's  Pub.  Co.  v.  Car  Wheel  Co.,  95  Tenn.  654,  32  S.  W.  1097, 

31  L.  R.  A.  593,  4p  Am.  St.  Rep.  943 ;  Hannibal  R.  Co.  v.  Shacklett, 
30  Mo.  558;  Martm  v.  Zellerbach,  38  Cal.  300,  99  Am.  Dec.  365;  Se- 
curity Co.  V.  Hartford,  61  Conn.  89,  23  Atl.  699.  The  term  "surplus," 
as  used  in  tlie  nomenclature  of  bankers,  does  not  include  undivided 
profits,  such  as  are  now  in  controversy.  Such  profits  may  be  surplus 
in  the  sense  that  they  are  a  constituent  of  capital,  but  they  are  not  sur- 
plus in  the  commonly  accepted  sense.     It  is  quite  usual,  upon  the  or- 
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ganization  of  financial  corporations,  for  the  stockholders  to  contribute, 
besides  the  share  capital,  a  fund  which  is  known  as  "surplus."  It  is 
also  quite  usual  for  the  directors  or  managers  of  these  institutions  to 
set  apart  and  to  add  to  this  fund  from  time  to  time  some  part  of  the 
accumulated  profits  of  the  business  in  excess  of  diydend  requirements. 
The  fund  produced  in  either  of  these  ways  is  what  is  known  as  "sur- 
plus." The  tenn  is  not  used  to  designate  the  accumulated  profits  of 
ordinary  banking  firms  or  individual  bankers;  and  when  the  statute 
uses  it,  it  does  so  with  reference  to  the  particular  class  of  bankers  to 
which  alone  it  is  applicable,  and  means  the  fund  created  by  corporate 
or  quasi  public  institutions  as  an  addition  to  or  re-enforcement  of  the 
share  capital.  Undivided  profits  do  not  become  a  part  of  this  fund 
until  they  have  been  assigned  to  it  by  some  formal  act  of  the  institu- 
tion ;  and  it  is  for  the  directors,  and  not  for  the  taxing  officers  of  the 
government,  to  determine  when  this  should  be  done.  It  does  not  fol- 
low, however,  because  undivided  profits  are  not  "surplus"  within  the 
correct  definition  of  that"  term  or  its  statutory  meaning,  that  they  are 
not  taxable  under  the  present  statute.  If  they  have  become  capital  by 
reason  of  the  manner  in  which  they  have  been  appropriated  and  in- 
vested, the  statute  reaches  them,  just  as  it  would  reach  surplus,  without 
any  other  enumeration.  In  subjecting  all  classes  of  bankers  to  tax- 
ation upon  their  capital,  the  statute  does  not  discriminate  in  favor  of 
any  class,  and  the  term  "capital"  should  be  read  as  meaning  the  same 
thing  in  respect  to  a  corporation  that  it  does  in  respect  to  an  individual 
banker.  In  other  words,  whatever  comprises  capital  in  the  business 
of  an  individual  banker,  likewise  comprises  capital  in  the  business  of 
a  banking  corporation  for  the  purposes  of  the  statute.  Beyond  ques- 
tion, the  profits  left  and  used  in  the  banker's  business  for  a  period  of 
years,  with  the  purpose  of  so  leaving  and  using  them  indefinitely,  be- 
come capital ;  the  part  derived  from  accumulated  profits — that  is,  from 
profits  not  withdrawn  or  intended  to  be  withdrawn  for  income— equal- 
ly with  the  part  originally  invested,  constitutes  his  capital.  The  un- 
divided profits  of  a  banking  corporation  are  understood  to  be  profits 
which  remain  after  the  payment  of  the  current  dividends.  They  do 
not  necessarily  become  capital  because  they  are  not  immediately  dis- 
tributed to  the  stockholders,  as  where  they  are  carried  over,  after  the 
dividend  period,  for  temporary  purposes,  and  not  with  a  purpose  of 
indefinite  use  in  the  business  of  the  corporation.  But  the  longer  they 
are  carried  without  any  distribution,  and  used  in  common  with  the 
other  funds  of  the  corporation,  the  stronger  the  presumption  becomes 
that  they  have  been  mingled  with  those  funds  permanently.  Presum- 
ably, when  a  dividend  is  declared,  the  amount  represents  the  profits 
made  by  the  corporation  during  the  past  dividend  period,  after  reserv- 
ing a  sufficient  fund  to  cover  all  offsets  or  deductions  Ukely  to  arise, 
subsequently,  growing  out  of  the  transactions  of  that  period.  Unless 
this  is  so,  the  dividend  has  not  been  earned.  The  reserved  fund  is  not 
profits,  but  is  merely  earnings.  The  dividend,  therefore,  represents 
actual  profits.  If  they  have  been  earned,  the  surplus  or  undivided 
profits  are  ordinarily  used  by  the  corporation  as  supplementary  capi- 
tal, unless  they  are  distributed  to  the  stockholders.  When  they  are 
not  distributed  at  the  next  dividend  period,  a  fair  presumption  is  ere- 
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ated  that  they  are  not  retained  for  distribution,  but  are  retained  to  feed 
the  resources  of  the  corporation.  When  it  appears,  as  it  does  in  the 
present  case,  that  the  undivided  profits  have  been  carried  over  many 
dividend  periods  and  have  been  accumulated  "during  a  period  of 
years,"  and  have  in  the  meantime  been  used  in  the  business  like  the 
other  assets  of  the  corporation,  the  inference  is  irresistible  that  they 
have  become  an  accretion  to  the  capital.  When  this  appears  they  are 
taxable,  just  as  the  accumulated  profits  of  an  individual  are  taxable 
when  they  have  been  merged  with  his  capital.  This,  we  think,  is  the 
meaning  of  the  statute. 

The  argument  for  the  plaintiff  in  error,  if  carried  to  its  logical  con- 
clusion, would  enable  a  banking  corporation  to  escape  the  tax  at  its 
volition,  merely  by  refraining  from  niaking  any  distinct  appropriation 
of  the  undivided  profits.  The  tax  reaches  whatever  has  become  sub- 
stantially a  part  of  the  capital  of  the  corporation,  without  regard  to 
bookkeeping.  Upon  the  facts  set  forth  in  the  complaint,  there  is  noth- 
ing to  cUstinguish  the  undivided  profits  in  controversy  from  the  fund 
which  many  banking  associations  carry  for  years  under  that  name, 
and  which,  though  not  technically  surplus  or  theoretically  capital,  are 
actually  a  part  of  the  capital  of  the  bank.  There  is  nothing  in  the 
circumstance  that  they  were  considered  by  the  bank  as  a  fund  ap- 
plicable to  extra  dividends,  and  to  unexpected  losses,  and  to  deprecia- 
tion of  assets,  to  distinguish  such  accumulations  from  the  technical 
surplus  fund  of  the  bank.  Extra  dividends  are  not  infrequently  de- 
clared by  banking  corporations  out  of  that  fund,  and  that  fund  is  of 
course  applicable  to  the  payment  of  losses,  and,  so  far  as  it  serves  to 
offset  depreciation  of  assets,  it  replaces  diminished  capital. 

The  judgment  is  affirmed,  with  costs. 


(128  Fed  266.) 

LIVBRMOEB  v.  BRAUBR. 

(Circuit  (3ourt  of  Appeals,  Second  Circuit.    January  13,  1904.) 

No.  75. 

1.  Vessels— Sale— CoNTBACTS— Construction. 

Where  a  contract  for  the  sale  of  a  vessel  required  the  selfers  to  deliver 
to  the  buyer  all  necessary  papers  and  documents  to  vest  in  him  a  good 
and  sufficient,  unincumbered  title  to  the  ship  and  her  equipment,  together 
with  "her  unexpired  Insurance  fully  paid,"  and  no  policies  were  men- 
tioned in  the  contract,  and  the  buyer  did  not  know  how  many  policies 
there  were,  or  by  what  underwriters  they  had  been  Issued,  and  only  knew 
that  the  ship  was  insured  for  a  certain  amount,  the  contract  should  not 
be  construed  to  require  a  transfer  of  the  identical  policies  under  wlilch 
the  vessel  was  then  insured,  some  of  which  could  not  be  transferred  over 
the  insurer's  objection,  but  was  sufficiently  complied  with  by  an  offer  to 
vest  in  the  buyer  equivalent  policies. 

2.  Same. 

Where  a  contract  for  the  sale  of  a  vessel  required  the  sellers  to  deliver 
the  ship,  together  with  her  unexpired  Insurance  fully  paid  up,  but  no 
policies  were  mentioned  in  the  contract,  and  the  purchaser  did  not  know 
how  many  policies  there  were,  nor  by  whom  issued,  the  seller  was  not 
required  to  vest  the  purchaser  with  the  title  to  the  particular  policies  then 
covering  the  ship,  but  only  title  to  equivalent  policies. 
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3.  Sams— CoNCUBBKiiT  Conditions— Action  fob  Breach. 

Where  a  contract  of  sale  requires  further  acts  to  be  done  than  the  mere 
dellrery  of  the  property  and  the  payment  of  a  price  at  the  same  time,  the 
conditions  are  concurrent,  and  neither  party  to  such  contract  can  maintain 
an  action  for  a  breach  by  the  other  party,  without  showing  performance 
of  conditions  on  his  own  part,  or  an  offer  to  perform,  eren  though  it  is  not 
certain,  from  the  terms,  wliich  is  to  do  the  first  act 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

J.  Parker  Kirlin,  for  plaintiff  in  error. 
L.  E.  Warren,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND.  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  defend- 
ant in  the  court  below  to  review  a  verdict  for  the  plaintiff  entered  by 
the  direction  of  the  court.  The  action  was  brought  to  recover  a  sum 
of  money  deposited  by  the  plaintiff  with  the  defendant  pursuant  to  a 
written  contract  between  the  plaintiff  and  Macbeth  &  Gray,  the  own- 
ers of  the  steamship  Dunmore,  for  the  purchase  of  the  vessel.  The 
contract  was  dated  December  i8,  1900,  and  fixed  the  purchase  price 
at  the  sum  of  £21,000.  The  contract  provided  that  Macbeth  &  Gray 
should  on  or  before  February  i,  1901,  execute  and  deliver  to  plaintiff 
all  necessary  papers  and  documents  to  vest  in  him  a  eood  and  sufficient, 
unincumbered  title  to  the  ship  and  her  equipment,  her  unexpired  in- 
surance fuUv  paid,"  and  her  earnings  from  and  after  the  date  of  the 
contract.  The  contract  also  provided  that  plaintiff  should  deposit  with 
Livermore,  the  defendant,  £2,100;  that,  upon  the  delivery  to  plaintiff 
by  Macbeth  &  Gray  of  the  necessary  papers  and  documents  to  vest 
in  him  title  to  the  ship,  her  equipments,  and  the  insurance,  he  should, 
at  Glasgow,  Scotland,  pay  them  £7,000,  deliver  to  them  an  approved 
first  mortgage  upon  the  vessel  for  £11,900,  conditioned  as  specified  in 
the  contract,  and  deliver  to  them  an  order  upon  Livermore  for  the 
£2,100.  It  further  provided  that,  in  the  event  of  either  party  failing 
to  fulfill,  Livermore  should  pay  over  the  £2,100  to  the  other  party. 
The  action  was  brought  upon  the  theory  that  Macbeth  &  Gray  neglect- 
ed and  refused  to  fulfill  the  contract,  and  this  was  the  only  issue  pre- 
sented by  the  pleadings. 

By  previous  arrangement  the  parties  to  the  contract  met  at  the  office 
of  Macbeth  &  Gray,  at  Glasgow,  (mi  the  ist  day  of  February,  1901,  to 
exchange  the  documents  and  close  the  purchase.  In  directing  a  ver- 
dict, the  trial  judge  ruled  that  it  appeared  by  the  evidence  that  Macbeth 
&  Gray  had  failed  to  perform  the  contract  upon  their  part  on  that 
day,  and  that  there  was  no  question  of  fact  for  the  jury.  The  principal 
assignment  of  error  is  based  upon  the  exception  to  that  ruling. 

If  the  contract  required  Macbeth  &  Gray  to  vest  a  good  title  in  plain- 
tiff to  the  policies  of  insurance  upon  the  ship  in  force  on  December 
i8th,  it  is  conceded  that  they  did  not  perform,  and  were  not  ready  to 
perform,  that  condition.  At  the  date  of  the  contract  the  insurance 
aggregated  in  amount  £13,850,  all  of  which  would  expire  on  the  en- 
suing 2oth  day  of  February.     It  had  been  effected  in  various  mutual 
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underwriting  associations,  in  which  the  insured  becomes  a  member, 
and  pays  an  initial  premium  and  subsequent  assessments  so  long  as  he 
remains  a  member.  By  the  rules  of  tiiese  associations,  an  insurance 
becomes  void  upon  the  nonpayment  by  the  member  of  any  future  call, 
and  the  policies  cannot  be  transferred  without  the  written  consent  of 
the  association.  When  the.  parties  met  at  Glasgow  some  of  the  associa- 
tions had  refused  to  consent  to  a  transfer  of  the  insurance  covered  by 
their  policies.  The  amount  of  this  insurance  was  £2,500.  The  other 
associations  had  consented  to  the  transfer  of  their  insurance,  but  their 
formal  written  consent  had  not  been  obtained.  The  evidence  intro- 
duced by  the  defendant  was  to  the  eflfect  that  at  the  interview  Macbeth 
&  Gray  offered  to  procure  new  insurance  for  Brauer  to  the  extent  of 
£2,500,  or  to  stand  as  insurers  themselves  to  that  extent,  and  furnish 
him  a  guaranty  for  their  responsibility  by  the  Bank  of  Scotland ;  that 
the  plaintiff  made  no  objection  to  this  proposition ;  that  the  matter  was 
under  discussion  when  the  parties  separated  to  go  to  luncheon;  and 
that  they  separated  with  the  understanding  that  the  plaintiff  would  re- 
turn after  luncheon  and  resume  the  interview.  It  further  appeared 
that  the  plaintiflf  did  not  return,  but  sent  a  letter  to  Macbeth  &  Gray, 
notifying  them,  in  substance,  that  he  declined  their  tender  of  per- 
formance, because  they  were  unable  to  transfer  the  insurance  policies 
to  him;  and  immediately  thereafter  the  plaintiff  left  Glasgow  for 
Liverpool.  The  evidence  for  th'e  defendant  tended  to  show  that  there 
was  no  formal  oflfer  of  performance  by  either  party  at  the  interview. 
It  appeared  that  the  plaintiff  was  ready  to  perform  the  conditions  on 
his  part. 

The  contract  did  not,  in  terms,  require  Macbeth  &  Gray  to  vest  the 
plaintiff  with  good  title  to  the  existing^  policies  on  the  ship.  The  con- 
dition was  to  vest  him  with  good  title  "to  the  unexpired  insurance 
fully  paid."  No  policies  are  mentioned  in  the  contract,  and  when  it 
was  made  the  plaintiff  did  not  know  how  many  policies  there  were,  or 
by  what  underwriters  they  had  been  issued.  He  only  knew  that  the 
ship  was  insured  for  a  certain  amount.  Policies  of  insurance  ordi- 
narily are  conditioned  to  become  void  upon  a  transfer  of  the  insured 
property,  and  to  become  void  upon  a  transfer  of  the  instrument  without 
the  consent  of  the  underwriter ;  and  it  is  unreasonable  to  suppose  that 
either  party  to  the  contract  contemplated  that  its  fulfillment  should  be 
defeated  in  case  any  of  the  underwriters  should  see  fit  to  insist  upon 
either  of  these  conditions.  It  is  quite  inconceivable  that  the  plaintiff 
wished  to  acquire  any  specific  policies.  He  wanted  to  save  himself  the 
cost  of  the  insurance  during  the  life  of  the  existing  insurance.  We 
think  the  contract  does  not  mean  that  Macbeth  &  Gray  should  vest 
him  with  the  title  to  the  particular  policies  covering  the  ship,  and  that 
it  only  obligated  them  to  vest  him  with  title  to  equivalent  policies. 
Adopting  this  view,  if  Macbeth  &  Gray  had  made  tender  of  such  insur- 
ance at  3ie  interview  at  Glasgow,  they  would  have  satisfied  the  condi- 
tion. 

We  think  there  was  a  question  of  fact  for  the  jury.  If,  as  the  evi- 
dence for  the  defendant  tended  to  show,  there  was  no  offer  of  perform- 
ance by  the  plaintiff,  he  was  not  entitled  to  recover.  Upon  the  other 
hand,  if,  as  the  evidence  tended  to  show,  the  plaintiff  deprived  Macbeth 
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&  Gray  of  an  opportunity  of  tendering  performance  on  their  part,  he 
cannot  insist  upon  their  default. 

In  contracts  of  sale  the  delivery  of  the  property  and  the  payment  of 
the  price  are  presumably  concurrent  acts,  and,  when  the  contract  re- 
qiiT^es  further  acts  relating  to  the  transfer  to  be  done  at  the  same  time, 
the  conditions  are  concurrent.  Neither  party  to  such  a  contract  can 
maintain  an  action  for  a  breach  by  the  other  without  showing  perform- 
ance of  the  conditions  upon  his  own  part,  or  an  oflfer  to  perform,  even 
though  it  is  not  certain  from  the  terms  which  is  to  do  the  first  act 
This  was  the  rule  stated  by  Lord  Mansfield  in  Kingston  v.  Preston,  2 
Doug.  698,  and  is  the  accepted  rule  to-day.  Mere  readiness  to  per- 
form is  not  equivalent  to  performance,  but  an  actual  offer  of  perform- 
ance may  be  excused  when  there  is  a  willingness  and  an  ability  to  per- 
form, and  performance  or  an  offer  has  been  prevented  or  waived  by  the 
conduct  of  the  other  party.  Neither  party  can  insist  upon  the  default 
of  the  other  if  he  was  in  default  himself,  and,  where  both  are  in  default, 
either  party,  after  relieving  himself  of  his  default  by  performance,  or 
an  offer  to  perform,  can  require  the  other  to  perform  within  a  reason- 
able time.  Brown  v.  Slee,  103  U.  S.  828,  837,  26  L.  Ed.  618;  Lester 
V.  Jewett,  II  N.  Y.  453;  Nelson  v.  Plimpton  Fireproof  Co.,  55  N.  Y. 
480. 

The  judgment  is  reversed. 


(128  Fed.  281.) 

EBY8BR  v.  WBSSBIi. 

(Circuit  Ck>nrt  of  Appeals,  Third  Circuit    March  1,  1901) 

No.  60. 

1.  Bankbuptct  —  Business   Peopebtt  —  Sale  —  Pbockeds— AppoBnoNincwT— 

Landlord's  Lien. 

Where  a  bankrupt's  liquor  stock  and  license  were  offered  for  sale  sepa- 
rately,  and  $144.61  was  bid  for  the  stock  and  fixtures,  and  $1,000  for  the 
license,  after  which  the  stock,  fixtures,  and  license  were  offered  as  an  en- 
tirety, and  sold  for  $3,500,  there  could  be  no  apportionment  of  such  sum. 
so  as  to  entitle  the  bankrupt's  landlord,  who  had  a  lien  on  the  stock  and 
fixtures,  which  were  subject  to  distraint,  as  authorized  by  Laws  Pa,  1891 
(P.  L.  122),  to  have  a  year's  rent  for  the  premises  paid  in  full  from  the 
proceeds  of  the  sale. 

2.  Same— Notice  of  Sale— Objections— Waiver. 

Where  a  landlord,  though  not  having  been  notified  of  the  sale  of  his 
tenant's  liquor  stock,  fixtures,  and  license  in  bankruptcy  proceedings,  at- 
tended the  sale,  which  was  made  In  bulk  for  a  larger  sum  than  was  of- 
fered for  the  stock  and  fixtures  and  the  license  separately,  and  made  no 
oi)jection  to  the  sale  on  the  hearing  of  the  petition  for  confirmation,  he 
thereby  ratified  the  sale,  and  waived  th«  objection  that  he  was  not 
notified. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  123  Fed.  188. 

Ira  J.  Williams,  for  appellant 
C.  O.  Mayer,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges- 
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DALLAS,  Circuit  Judge.  The  facts  of  this  case  have  been  sufficient- 
ly stated  by  the  learned  District  Judge  in  the  opinion  which  he  filed, 
and  in  which  we  concur.     It  is  as  follows : 

"The  bankrupt  was  the  holder  of  a  liquor  license  In  this  city,  and  owned  the 
fixtures  in  a  rented  place  of  business.  At  the  receiver's  sale  $144.61  was  bid 
for  the  stock  and  fixtures  offered  separately  and  $1,000  for  the  license.  The 
stock,  fixtures,  and  license  were  then  offered  as  an  entirety,  and  brought  $3,50Q. 
The  sale  was  on  September  16th,  and  upon  the  18th  the  receiver  reported  the  sale 
to  the  court,  and  asked  for  an  order  of  confirmation,  which  was  thereupon  grant- 
ed. The  landlord  did  not  receive  notice  of  the  sale,  but  he  did  know  when  the 
petition  for  confirmation  would  be  presented,  and,  although  he  was  in  attend- 
ance, he  made  no  objection  to  the  sale  or  to  the  order.  Several  months  after- 
wards he  presented  a  petition  to  the  referee,  averring  that  the  stock  and  fixtures 
were  subject  to  distraint  for  rent,  and  that  he  was  therefore  entitled  under  the 
Pennsylvania  statute  (P.  L.  1891,  p.  122)  to  have  a  year's  rent  paid  in  full  out 
of  the  proceeds  of  the  sale,  arguing  that,  as  the  sum  bid  for  the  license  sepa- 
rately was  only  $1,000,  $2,500  should  be  taken  as  the  value  of  the  stock  and  fix- 
tures, and  this  sum  should  be  applied  to  the  claim  for  rent  The  referee  dis- 
allowed the  claim  on  the  groimd  that  it  was  Impossible  to  say  how  much  of  the 
fund  produced  by  the  sale  was  the  product  of  the  license  and  how  much  was  th6 
product  of  the  stock  and  fixtures.  I  agree  with  this  conclusion,  which  accords 
with  two  previous  decisions  in  this  district  In  re  Gerry,  7  Am.  Bankr.  R. 
4f>2  [112  Fed.  957],  and  In  re  Klapholz,  7  Am.  Bankr.  R.  703  [113  Fed.  1002]. 
It  is  certain  that  no  apportionment  of  the  $3,500  can  be  made  with  any  de- 
gree of  accuracy ;  for,  while  it  is  true  that  only  $1,000  was  bid  for  the  license 
separately,  and  therefore  it  may  be  contended  with  some  degree  of  plausibil- 
ity that  the  remaining  $2,500  was  bid  for  the  stock  and  fixtures,  it  may  also 
be  contended,  and  with  equal  plausibility,  that  as  only  $144.61  was  bid  for  the 
stock  and  fixtures  separately,  the  license  must  have  produced  the  balance 
of  the  $3,500.  Clearly,  the  two  lots  as  an  entirety  were  more  valuable  than 
when  offered  separately,  but  the  excess  of  value  cannot  now  be  assigned  to  its 
proper  source  or  sources.  Probably  each  lot  contributed  something  to  the 
higher  price,  but  It  would  be  a  mere  guess  to  attempt  to  say  how  much.  If 
the  landlord  had  desired  to  object  to  the  sale  upon  the  grround  that  he  had  not 
received  notice,  his  time  for  so  doing  was  at  latest  when  the  petition  for  con- 
firmation was  presented,  for  of  this,  at  least,  he  had  knowledge,  and  he  was 
actually  present  when  the  order  was  made.  His  acquiescence  in  the  report 
and  confirmation  was  a  clear  ratification  of  the  sale  In  bulk,  and  a  waiver  of 
the  falli^re  to  give  him  notice.  The  action  of  the  referee  In  rejecting  the  claim 
Is  approved." 

This  case  is  plainly  distinguishable  from  that  of  Carroll  &  Bro. 
Co.  V.  Young,  119  Fed.  577,  56  C.  C.  A.  380,  which  was  decided  by 
this  court  about  a  year  ago.  In  that  case  the  lien  creditors  had  been 
prompt  and  persistent  in  asserting  their  rights.  They  had  made  timely 
objection  to  the  property  being  sold  divested  of  their  Hens,  and  had 
pointed  out  the  very  difficulty  which  was  subsequently  brought  for- 
ward as  a  bar  to  their  rights.  In  that  case,  as  in  this,  it  was  too  late  to 
question  the  propriety  of  the  order  of  sale  which  had  been  made ;  but 
it  was  not  impossible,  as  it  is  in  the  present  case,  to  determine  the  pro- 
portional value  of  the  particular  part  bound  by  the  liens  to  the  gross 
purchase  price,  and  hence  the  order  which  was  there  made,  by  which 
the  distribution  was  opened  to  permit  the  lien  creditors  to  prosecute 
their  claims  as  such,  was  both  just  and  practicable.  We  adhere  to  our 
decision  in  Carroll  &  Bro.  Co.  v.  Young,  but  to  the  very  different  cir- 
cumstances and  situation  disclosed  by  the  record  now  before  us  it  has 
no  application. 

The  order  of  the  District  Court  approving  the  action  of  the  referee 
in  rejecting  the  claim  of  this  appellant  is  affirmed. 
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(128  Fed.  283.) 

HUTTER  V.  DE  Q.  BOTTLE  STOPPER  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  District    January  12,  1904.) 

Na  81. 

L  Patents— iNFBiNGEHENT—yABiATioif  in  FoBir. 

Where  a  patent  shows  invention,  although  It  is  of  narrow  scope,  one^ 
who  has  apprc^riated  all  that  is  valuable  in  the  invention  cannot  escape 
infringement  by  changes  in  form  or  structure  which  are  nonessential,  and 
do  not  change  the  principle  of  operation  of  the  device. 

2.  Samk— Evidence  of  iNrdiNGEHENT. 

A  single  sale  of  an  infringing  article,  made  under  circumstances  which 
indicate  a  readiness  to  make  other  similar  sales  upon  application,  is  suffi- 
cient to  malce  out  a  prima  facie  case  of  infringement 

&  Same. 

Where  an  allegation  in  the  bill  that  defendant  was  located  and  doing 
business  in  the  city  of  New  York  was  not  denied,  proof  of  the  purchase  of 
infringing  articles  at  a  place  in  New  York  City  bearing  a  sign  with  de- 
fendant's name  on  it  is  sufficient,  prima  facie,  to  establish  that  the  sale 
was  made  by  defendant 

4.  Same— Suit  fob  Infbinoement-Joindeb  of  Officeb  with  Cobpobation. 

The  Joinder  with  a  corporation  of  one  of  its  offlcf rs  as  defendant  in  a 
suit  for  infringement,  where  there  is  no  proof  that  he  had  any  part  per- 
sonally in  the  infringement,  is  not  Justified,  and  warrants  the  imposition 
of  costs  on  the  complainant 

5.  Same— INFBINGEMENT— Bottle  Stoppebs. 

The  Hutter  patent  No.  491,113,  for  a  bottle  stopper,  is  for  a  new  and 
useful  combination,  wliich  discloses  patentable  invention;   also  field  in- 
fringed. 
0.  Same— Design  foe  Bottle  Stoppeb. 

The  Hutter  design  patent  No.  25,435,  for  a  design  for  a  bottle  stopper^ 
conceding  its  validity,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
For  opinion  below,  see  119  Fed.  190. 

This  is  an  appeal  from  a  decree  of  the  Circuit  CJourt  of  the  United  States 
for  the  Southern  District  of  New  York,  sustaining  the  validity  of  two  certain 
letters  patent,  granted  to  the  complainant  The  first  of  these,  No.  491,113, 
dated  February  2,  1893,  is  for  a  combination  of  mechanical  elements  consti- 
tuting a  bottle  stopper.  The  second.  No.  25,435,  dated  April  28,  1896,  is  for  a 
design  for  a  bottle  stopper.  The  opinion  of  the  (Jlrcuit  Judge  is  reported  in 
119  Fed.  190.  The  opinion  of  Judge  Gray,  in  the  case  of  Hutter  v.  Broome, 
District  of  New  Jersey,  which  was  followed  by  the  court  below,  is  reported  in 
114  Fed.  055. 

George  H.  Fletcher  and  Henry  Schmitt,  for  appellants. 
Arthur  v.  Briesen  and  Hans  v.  Briesen,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  Little  need  be  added  to  the  careful  and 
comprehensive  discussion  of  the  defenses  challenging  the  validity  of 
the  mechanical  patent,  to  be  found  in  the  opinion  delivered  in  flut- 
ter V.  Broome.     It  was  there  decided  that  the  introduction  into  the 
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old  mechanism  of  a  stopper  having  in  the  top  a  heart-shaped  slot 
resulted  in  a  new  combination  producing  a  useful  and  nojrel  result. 
That  the  theater  of  invention  was  circumscribed  was  admitted  in 
the  ^Jew  Jersey  case,  but  the  court  found  that  the  advantages  at- 
tributable to  the  new  element  were  of  sufficient  importance  to  sus- 
tain patentability.  In  this  we  concur.  The  patented  device  is  read- 
ily adjustable,  easily  kept  clean  and  the  bail  mechanism  can  be  used 
again  in  cases  where  the  stopper  is  broken.  The  heart-shaped  open- 
ing compels  the  bail  piece  to  center  automatically  and  properly  when 
the  pressure  of  the  lever  is  applied  and  it  permits  the  bent  ends  of 
the  bail  to  be  passed  through  it  so  that  a  new  plug  can  readily  be 
substituted  for  one  that  has,  for  any  reason,  ceased  to  be  available. 
In  short,  the  Hutter  device  seems  to  have  remedied  former  defects 
and  supplied  what  was  needed,  namely,  a  simple,  cleanly,  durable, 
cheap  and  easily  manipulated  bottle  stopper.  The  fact  that  this 
result  was  accomplished  by  a  simple  change  does  not  detract  from 
its  patentability. 

The  defense  of  noninfringement  was  not,  apparently,  relied  on  in 
the  New  Jersey  suit,  at  least  there  was  no  discussion  of  the  question 
in  the  opinion,  the  court,  seemingly,  regarding  infringement  as  con- 
ceded, or  so  clearly  established  as  to  require  no  comment.  In  the 
case  at  bar  the  plea  of  noninfringement  is  strenuously  urged,  but  the 
argument  in  its  favor  is  based  upon  a  limitation  of  the  claim  to  the 
strictest  possible  construction,  restricting  it  to  the  precise  structures 
shown  in  the  drawing  and  to  a  rigid  interpretation  of  specification 
and  claim  which  permits  not  even  the  slightest  departure  from  the 
language  employed. 

The  specification  says  of  the  heart-shaped  slot : 

**This  slot,  1,  is  of  SQCh  a  size  in  cross-section,  at  its  widest  portion,  tbat  the 
inwardly  bent  ends,  d^,  of  the  bail-wire  can  be  passed  through  it  as  shown  in 
Fig.  a" 

One  of  the  elements  of  the  claim  is  "the  slot,  i,  being  wider  than 
the  bend,  d^,  of  the  bail-wire  is  long." 

The  defendants  insist  that  this  language  must  be  construed  liter- 
ally so  that  when  the  bail  is  passed  through  the  slot  its  base  line 
must  be  at  right  angles  to  the  axis  of  the  slot  and  that  if  there  be 
the  slightest  deviation  from  this  position,  as  shown  in  Fig.  3,  infringe- 
ment is  avoided.  We  find  nothmg  in  the  file  wrapper,  the  specifica- 
tion or  the  prior  art  requiring  so  illiberal  a  construction.  It  should 
be  the  endeavor  of  a  court  of  equity  to  save  rather  than  to  destroy 
a  meritorious  invention;  the  court  should  not  permit  a  notorious 
infringer  to  escape  by  the  use  of  a  perfectly  transparent  disguise. 
If  the  defendants'  contention  be  correct  no  one  can  infringe  except 
some  brainless  automaton  who  insists  on  using  an  exact  reproduc- 
tion of  Fig.  3,  alike  in  all  details  of  length,  width  and  angle  down 
to  the  smallest  fraction  of  an  inch.  Should  such  a  one  display  the 
slightest  common  sense  in  the  construction  of  the  parts  or  even  in 
their  manipulation  he  would  avoid  infringement  in  spite  of  himself. 

The  court  in  the  Broome  Case  understood  the  claim  to  mean  that 
the  upper  part  of  the  heart-shaped  slot  should  be  wide  enough  to 
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permit  the  bent  end  of  the  bail  to  pass  through  readily.  Such  an^ 
interpretation  is  not  only  reasonable,  but  accords  with  the  following 
statement  of  the  specification : 

"With  the  aid  of  my  heart  or  triangular  shaped  slot,  1,  made  as  described 
I  am  enabled  to  readily  pass  through  it  a  bail-wire  having  its  ends,  d2,  already 
bent  onto  it." 

We  are  clearly  of  the  opinion  that  the  defendants  cannot  appro« 
priate  all  that  is  valuable  in  complainant's  invention  by  making  the 
ends  of  their  bail-wire  slightly  longer  than  the  width  of  the  slot,  if,, 
by  changing  the  angle  at  which  the  ends  are  inserted,  or  by  making 
a  slight  flare  at  the  opening  of  the  slot,  they  are  able  to  pass  the 
bail  ends  through  in  the  manner  described  in  the  patent.  Struc- 
turally the  bent  end  may  be  longer  than  the  width  of  the  slot;  ac- 
tually, during  the  process  of  being  passed  through,  it  is  shorter. 
That  the  end  of  defendants'  bail-wire  passes  readily  through  the  slot 
is  admitted,  but  it  is  necessary  to  give  it  a  swinging  motion  which ^ 
it  is  assumed,  is  prohibited  by  the  patent.  One  of  defendants'  ex- 
perts says: 

**In  all  the  stoppers  shown  me  both  complainant's  and  defendants*,  the 
transverse  apertures  through  the  plugs  although  varying  somewhat  in  width 
are  so  narrow  that  the  end  of  the  bail  cannot  be  passed  through  it,  otherwise 
than  by  the  movement  in  a  curved  path,  and  for  this  reason  I  find  that  the 
Exhibits  *Defendants*  Bottle  Stoppers*  do  not  contain  the  alleged  invention 
shown  in  the  drawings,  described  in  the  specification  and  particularly  recited 
in  the  claim  of  complainant's  mechanical  patent" 

A  position  so  highly  technical  and  hypercritical  cannot  be  main- 
tained. The  defendants'  stoppers,  in  so  far  as  the  mechanical  con- 
struction is  concerned,  are  substantially  identical  with  those  of  the 
complainant;  some  of  them,  indeed,  meet  the  requirements  of  the 
claim  even  as  construed  by  the  defendants,  for  they  permit  the  bail 
end  to  pass  straight  through  the  slot  without  any  swinging  motion. 

The  defendants  argued  at  great  length  in  support  of  the  proposi- 
tion that  there  was  not  sufficient  proof  of  sales  of  the  infringing 
stopper  by  the  defendant  corporation.  A  single  sale  made  in  cir- 
cumstances which  indicate  a  readiness  to  make  other  similar  sales 
upon  application  is  sufficient  to  make  out  a  prima  facie  case.  It 
appeared  that  a  young  man,  one  Rieglesperger,  in  the  employ  of  the 
complainant,  was  directed  by  the  head  shipping  clerk  to  go  to  47 
Murray  street  with  a  written  order  and  to  buy  a  gross  of  bottle  stop- 
pers with  attachments  complete.  He  went  to  that  address  and  en- 
tered a  place  of  business  with  the  sign  *Tensterer  &  Ruhe."  It 
stands  admitted  by  the  pleadings  that  Francis  H.  Ruhe  is  the  secre- 
tary and  treasurer  and  that  Gabriel  Fensterer  is  a  director  of  the 
defendant.  The  De  Q.  Bottle  Stopper  Co.  In  the  store  of  Fensterer 
&  Ruhe  at  47  Murray  street,  Riegelsperger  found  three  men  whom 
he  had  never  seen  before,  and  whose  names  he  did  not  know.  He 
spoke  to  the  first  one  he  met  and  asked  him  for  bottle  stoppers.  The 
person  so  addressed  requested  him  to  wait  a  while,  and  after  about 
10  minutes  took  him  over  to  another  store  at  50  Warren  street,  in 
the  next  block,  up  two  flights  of  stairs.  In  this  building  the  only 
sign  he  noticed  was  one  on  the  ground  floor  as  he  went  inside  the 
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building.  It  read  "The  De  Q.  Bottle  Stopper  Company/'  There 
the  man  who  had  taken  him  over  from  Murray  street  got  a  gross  of 
bottle  Stoppers  and  gave  them  to  him,  with  a  paper  on  which  was 
written  in  pencil  the  words  *7^"-  12  1900  i  Gross  Stopper  Complete 
1.75  Paid.'  Riegelsperger  gave  what  he  bought  to  the  shipping 
clerk  who  sent  him,  and  the  latter  produced  the  contents  of  the  pack- 
age, and  testified  that  the  stoppers  were  in  the  same  condition  in 
which  he  received  them.  The  answer  admits — by  not  denying — that 
the  De  Q.  Bottle  Stopper  Co.  is  "located  and  doing  business  in  the 
city  of  New  York."  It  is,  of  course,  possible  that  such  company 
is  located  and  does  business  in  some  place  in  said  city  remote  from 
50  Warren  street,  and  that  at  the  latter  place,  some  persons  unknown, 
wholly  disconnected  from  the  defendant  company,  deliver  bottle  stop- 
pers to  individuals  who  come  provided  with  the  cash  to  pay  for  them, 
and  at  the  same  place,  without  the  knowledge,  or  assent,  or  conniv- 
ance of  the  defendant  company  display  a  sign  reading  "The  De  Q. 
Bottle  Stopper  Co."  This  is  possible,  but  to  an  intelligent  mind  it 
seems  highly  improbable,  and  we  are  clearly  of  the  opinion  that  com- 
plainant's evidence  made  out  a  prima  facie  case,  sufficient  to  put  this 
defendant  to  its  proof.  If  the  complainant's  witness  were  mistaken 
a  few  words  of  denial  would  have  saved  years  of  protracted  and  ex- 
pensive litigation.  The  fact  that  no  denial  was  vouchsafed  is  per- 
suasive that  it  could  not  have  been  made  truthfully. 

The  assignments  of  error,  which  present  various  points  of  practice 
and  the  other  assignments  which  challenge  the  correctness  of  the 
rulings  of  the  Circuit  Court  in  refusing  to  expunge  certain  testimony 
as  incompetent  and  irregularly  taken,  need  not  be  considered,  for 
the  reason  that  they  are  academic  and  inconsequential,  in  view  of 
the  disposition  made  of  the  cause  upon  the  merits.  They  might  have 
some  relevancy  to  the  question  of  costs,  were  it  not  for  the  fact  that 
this  question  also  must  be  disposed  of  by  paramount  considerations. 

Francis  H.  Ruhe,  who  is  alleged  in  the  bill  to  be  secretary,  treas- 
urer and  one  of  the  directors  of  the  defendant*  company,  is  made  a 
party  defendant.  There  is  not  the  slightest  proof  to  establish  in- 
fringement by  him  as  an  individual  and  no  sufficient  reason  is  shown 
for  making  him  a  defendant.  An  injunction  against  the  corporation 
restrains  all  its  officers,  agents  and  servants  and  there  is  little  justi- 
fication for  making  these  persons  defendants  except  in  rare  instances 
where  it  is  shown  that  they  have  infringed  the  patent  as  individuals 
or  have  personally  directed  infringement.  The  courts  of  this  circuit 
have  frequently  had  occasion  to  criticise  this  practice  and  have,  in 
some  instances,  imposed  costs  upon  the  complainant  as  a  penalty 
for  thus  subjecting  innocent  parties  to  the  expense  and  annoyance 
of  defending  themselves  against  an  unwarrantable  accusation.  Farm- 
ers' Mfg.  Co.  V.  Spruks  Mfg.  Co.  (C.  C.)  119  Fed.  594;  Consoli- 
dated Fastener  Co.  v.  Columbian  Fastener  Co.  (C.  C.)  79  Fed.  795 ; 
Bowers  v.  Atlantic  Co.  (C.  C.)  104  Fed.  887;  King  v.  Anderson 
(C.  C.)  90  Fed.  500;  Greene  v.  Buckley  (C.  C.)  120  Fed.  955;  Row- 
botham  v.  Iron  Co.  (C.  C.)  71  Fed.  758;  Linotype  Co.  v.  Ridder  (C. 
C.)  65  Fed.  853;  Howard  v.  Plow  Works  (C.  C.)  35  Fed.  743. 
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The  design  patent  is  for  a  bottle  stopper  having  a  head  portion, 
A,  a  base  portion,  B,  and  two  beads,  C  and  D.  The  specification 
says : 

**C  is  a  bead  having  its  periphery  substantially  parallel  to  the  periphery  of 
the  head  portion.  D  is  a  bead  located  below  and  extending  beyond  the  lower 
edge  of  the  bead,  C" 

The  claim  is  for  a  stopper  having  these  four  characteristics,  name- 
ly, a  head,  a  base,  and  two  beads. 

Conceding  the  validity  of  the  patent,  a  proposition  which  we  as- 
sume but  do  not  decide,  we  are  of  the  opinion  that  the  defendants 
have  not  infringed.  Of  course  the  two  stoppers  resemble  each 
other,  just  as  two  corks  resemble  each  other ;  they  are  both  stoppers, 
have  the  same  general  characteristics  and  are  designed  to  accom- 
plish the  same  purpose.  The  defendants'  stopper  does  not,  how- 
ever, have  some  of  the  features  made  essential  by  the  language  of 
the  patent.  Without  entering  into  details,  it  suffices  to  say  that  the 
annular  bead,  C,  is  entirely  absent  from  the  defendants'  structure. 
There  is  no  equivalent  substituted  for  the  missing  part  and  in  this 
respect  the  two  present  a  different  appearance  to  the  eye.  Regard- 
ing the  absence  of  the  bead,  C,  from  the  defendants'  stopper  the 
complainant  is  in  accord  with  the  two  experts  of  the  defendants.  He 
was  shown  the  alleged  infringing  exhibits  and  was  asked  "whether 
any  of  them  contain  the  bead,  C,  shown  in  the  design  patent"  His 
answer  was  "No."  The  best  explanation  which  counsel  for  com- 
plainant can  make  of  this  answer  is  "that  he  did  not  understand  the 
meaning  of  the  word  *bead,'  giving  it  probably  the  conventional 
meaning  of  a  pearl-shaped  bead.  He  saw  no  such  beads  on  the 
stoppers."  The  suggestion  that  the  originator  of  the  design  sup- 
posed that  the  cross-examiner  desired  to  know  whether  he  found  an 
article  of  jewelry  attached  to  the  defendants'  "plug  bottle-stoppers," 
cannot  be  criticised  for  want  of  "novelty"  and  "invention,"  but  it  is 
lamentably  lacking  in  "utility." 

It  follows  that  the  decree,  in  so  far  as  it  relates  to  patent  No.  491,- 
1 13  is  affirmed,  and  in  so  far  as  it  relates  to  patent  No.  25,435  is  re- 
versed. 

Neither  the  .complainant  nor  the  defendant  corporation  is  entitled 
to  costs  as  against  the  other  either  in  this  court  or  in  the  Circuit 
Court. 

As  to  the  defendant  Ruhe  the  decree  is  reversed  with  costs  and 
the  Circuit  Court  is  instructed  to  dismiss  the  bill  as  to  him  with  costs. 
The  cause  is  remanded  to  the  Circuit  Court  to  enter  a  decree  in  con- 
formity with  this  opinion. 
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(128  Fed.  209.) 

ATLANTIC  TRUST  CO.  et  al.  v.  DANA  et  aL 

DANA  et  al.  v.  ATLANTIC  TRUST  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  21,  1903.) 

Nos.  1,896,  1,899. 

1.  Cbbditobs'  Suits— Effect  of  DissoiiirnoN  of  Cobpobatiow  Defendant— 

KA.NSA8  Statute. 

The  equitable  lien  acquired  by  judgment  creditors  of  a  corporation  by 
joining  or  intervening  in  a  creditors*  suit  is  not  affected  by  the  subsequent 
dissolution  of  the  defendant  corporation,  nor  by  their  failure  to  revive 
their  judgments  within  a  year  thereafter,  as  provided  for  by  the  statute 
of  Kansas  (Gen.  St  1901,  §§  4883,  4889),  in  case  of  the  death  of  either 
party  after  judgment  and  before  satisfaction  thereof ;  the  only  effect  be- 
ing to  render  the  jud^nents  dormant  so  far  as  the  issuance  of  execution 
or  the  enforcement  of  a  statutory  judgment  lien  is  concerned. 

2.  CoBPOBATioNS— Debts  Entitled  to  Pbiobity  oveb  Mobtgage— Judgments 

FOB  TOBTS. 

Judgments  obtained  against  a  corporation  for  personal  injuries  to  third 
persons  not  in  the  employ  of  the  corporation,  resulting  from  the  negli- 
gence of  its  employ^,  are  not  to  be  classed  as  liabilities  for  operating  ex- 
penses, and  are  not  entitled  to  priority  of  payment  over  the  mortgage 
debts  of  the  corporation  from  the  earnings  of  a  receivership  initiated  at 
suit  of  other  creditors  subsequent  to  the  date  of  the  injuries,  or  from  the 
proceeds  of  the  mortgaged  property. 
8.  Same— Equitable  Liens— Intebvention  in  Cbeditobs'  Suit. 

Intervening  petitions  filed  by  judgment  creditors  of  a  corporation  in  a 
pending  creditors*  suit,  in  which  a  receiver  has  been  appointed,  operate  as 
equitable  levies,  and  create  equitable  liens  for  the  satisfaction  of  such 
judgments  on  the  property  and  income  of  the  corporation  from  the  date 
of  their  filing,  subject  to  prior  liens  and  superior  equities. 

4.  Sake— Rights  of  Mobtgagee— Impounding  Income  by  Intebvention  in 

Receivebship  Suit. 

Where,  at  the  time  of  the  commencement  of  a  suit  to  foreclose  a  mort- 
gage given  by  a  corporation,  which  covered  all  its  property  and  its  income 
as  expressly  authorized  by  statute,  and  authorized  the  mortgagee  to  take 
possession  in  case  of  default,  the  property  was  in  the  possession  of  a  re- 
ceiver previously  appointed  in*  a  creditors'  suit,  the  mortgagee  properly 
asserted  its  right  to  possession  of  the  property  in  the  only  effective  way 
by  obtaining  leave  to  intervene  in  the  receivership  suit  and  setting  up 
therein  its  rights  under  the  mortgage  and  its  pending  suit,  and  such  inter- 
vention gave  it  a  prior  right  to  the  income  earned  by  the  receiver  there- 
after as  against  ordinary  judgment  creditors  intervening  subsequently, 
whose  jud^ents  were  obtained  during  the  receivership.  It  was  not  es- 
sential to  such  priority  of  its  lien  that  a  new  receiver  should  have  been  ap- 
pointed or  the  existing  receivership  formally  extended  to  its  suit  prior  to 
the  intervention  by  the  judgment  creditors. 

5.  Judgment— Pebsons  Concluded— Repbesentation  by  Receives. 

Where  a  receiver  for  a  corporation,  required  by  the  order  appointing 
him  to  defend  any  suit  seeking  to  establish  a  lien  against  the, corporation's 
property,  intervened  in  a  foreclosure  suit  against  the  corporation  brought 
in  the  same  court,  and  litigated  the  claim  of  the  complainant  therein  un- 
der his  mortgage  to  a  fund  due  the  corporation,  a  decree  awarding  the 
fund  to  the  mortgagee  is  binding  not  only  on  the  receiver,  but  also  on  all 
parties  to  the  suit  in  which  he  was  appointed,  including  interveners  there- 
in, such  parties  being  represented  by  him,  and  neither  necessary  nor  proper 
parties  to  the  foreclosure  suit 

6.  COBPOBATIONS— MOBTGAGE  OF  INCOME— VESTED   RIGHTS  OF  MOBTGAGEE. 

A  mortgage  given  by  a  corporation,  which  covers  its  property  and  also 
pledges  its  income,  gives  the  mortgagee  a  lien  on  the  corpus  of  the  prop- 
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erty,  which  may  be  enforced  on  a  default,  but  as  to  the  Income  the  lien 
may  be  enforced  only  as  to  future  Income  after  It  has  been  impounded  by 
the  mortgagee  by  the  assertion  of  his  right  in  appropriate  proceedings ; 
but  a  mortgage  of  the  income,  even  before  it  has  been  made  effective  by 
Buch  impounding,  gives  the  mortgagee  a  vested  right  to  so  Impound  it, 
which  cannot  be  displaced,  postponed,  or  impaired  in  the  interest  or  at 
the  instance  of  an  unsecured  creditor,  any  more  than  can  the  mortgage 
lien  upon  the  corpus  of  the  property. 

7.  Same— Permanent  Impbovements  by  Receives. 

Where  a  receiver  for  the  property  of  a  corporation,  appointed  in  a  suit 
by  judgment  creditors,  to  which  mortgagees  are  not  parties,  is  directed 
by  the  court  to  make  permanent  improvements  on  the  property,  the  cost 
of  such  Improvements  cannot  be  charged  against  income  accruing  after 
a  mortgagee,  to  whom  the  income  was  pledged  as  security,  has  asserted 
his  right  thereto  by  an  intervening  petition  tiled  in  aid  of  a  suit  to  fore- 
close his  mortgage.  The  court,  through  the  medium  of  a  receivership, 
can  no  more  displace  or  postpone  the  prior  mortgage  lien  than  could  the 
mortgagor. 

8.  Same— Taxes. 

Taxes  payable  from  the  income  of  a  receivership  for  a  year,  which  for 
a  part  of  the  year  belongs  to  one  creditor  and  for  the  remainder  to  an- 
other, should  be  charged  upon  both  fxmds  in  proportion  to  the  time  during 
which  they  were  earned,  respectively,  without  reference  to  the  date  when 
the  taxes  are  payable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

Primarily,  these  appeals  present  a  controversy  between  a  second  mortgagee 
and  two  judgment  creditors  over  the  income  of  mortgaged  property,  a  water- 
works plant  in  Topeka,  Kan.  The  Topeka  Water  Supply  Company,  through 
an  ordinance  of  the  city  of  Topeka,  obtained  the  privilege  of  constructing  and 
maintaining  a  waterworks  plant  in  that  city,  upon  condition  that  it  would 
supply  the  city  and  its  inhabitants  with  water  upon  terms  prescribed  in  the 
ordinance.  By  the  terms  of  the  ordinance  the  city  rented  from  the  water  sup- 
ply company  150  hydrants  at  an  annual  rental  of  $7,000,  and  that  company 
agreed  to  erect  and  maintain,  when  directed  by  the  city,  additional  hydrants 
for  a  stated  additional  rental.  The  ordinance  contained  this  stipulation: 
**Seo.  8.  Should  the  said  Topeka  Water  Supply  Company,  In  the  construction 
of  its  works,  deem  it  expedient  to  issue  the  first  mortgage  bonds  of  said  com- 
pany, and  said  bonds  to  bear  interest  at  a  rate  not  exceeding  seven  per  cent 
per  annum,  then  the  said  Toi)eka  Water  Supply  Company  agrees  that  the  seven 
thousand  dollars  to  become  due  from  said  city  for  the  aforesaid  hydrants' 
rental  from  year  to  year  as  aforesaid,  shall  be  considered  and  set  aside  as 
net  earnings  of  said  Topeka  Water  Supply  Company,  and  the  same  shall  be 
paid  over  semi-annually  as  aforesaid  by  said  city  to  the  fiscal  agent  of  the  state 
of  Kansas,  in  the  city  of  New  York,  for  the  payment  exclusively  of  the  in- 
terest ("oupons  of  said  bonds  as  the  same  may,  from  time  to  time,  become  due 
and  payable,  and  to  provide  a  sinking  fund  for  the  payment  of  said  bonds. 
Deferred  or  delayed  payments  shall  bear  seven  per  cent  interest  per  annum 
from  the  time  they  become  due." 

January  2,  1882,  the  water  supply  company,  for  the  purposes  of  raising 
money  to  pay  for  the  labor  and  material  then  being  expended  in  constructing 
its  water  plant,  Issued  a  series  of  first  mortgage  bonds,  bearing  interest  at  6 
per  cent,  per  annum.  Both  principal  and  Interest  were  made  payable  at  the 
fiscal  agency  of  the  state  of  Kansas  In  the  city  of  New  York.  To  secure  tne 
payment  of  these  bonds,  the  water  supply  company  executed  to  William  B, 
Strong,  as  trustee  for  the  holders  of  the  bonds,  a  mortgage  upon  all  Its  prop- 
erty and  franchises  then  possessed  or  to  be  acquired,  including  "all  the  priv- 
ileges and  franchises  heretofore  or  here^ifter  acquired  by  the  said  first  party 
under  and  by  virtue  of  the  several  ordinances  of  the  city  of  Topeka,  and  the 
contracts  between  the  said  city  and  said  first  party."  The  mortgage  stipu- 
lated that  upon  the  occiu'rence,  and  continuance  for  a  time  stated,  of  default 
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In  the  payment  of  Interest,  all  the  bonds  could  be  declared  at  once  due  and 
payable,  and  the  trustee  could  take  possession  of  the  mortgaged  property  and 
operate  the  same,  and  -could  institute  proper  judicial  proceedings  to  foreclose 
the  mortgage,  but  that  until  default  the  mortgagor  would  be  permitted  to 
possess,  manage,  and  enjoy  the  mortgaged  property. 

In  1889  the  Topeka  Water  Company,  with  the  consent  of  the  city  of  Topeka, 
purchased  all  the  property,  privileges,  and  franchises  of  the  water  supply  com- 
pany, and  thereby  became  its  successor.  Both  water  companies  were  Kansas 
corporations. 

February  1,  1890,  to  secure  the  payment  of  a  series  of  bonds  issued  by  it  on 
that  date,  the  Topeka  Water  Company  executed  to  the  Atlantic  Trust  Com- 
pany, as  trustee  for  the  holders  of  such  bonds,  a  mortgage  upon  all  its  prop- 
erty and  franchises  then  possessed  or  to  be  acquired,  specifically  Including  "all 
the  income,  rents,  profits,  emoluments,  and  moneys  derived  from  said  water- 
works, and  including  any  revenues  from  any  other  sources  whatever."  This, 
mortgage  stipulated  that  until  default  the  mortgagor  would  be  permitted  to 
possess,  manage,  operate,  use,  and  enjoy  the  mortgaged  property,  and  that,  in 
the  event  of  the  occurrence,  and  continuance  for  a  stated  time  of  a  default  in 
the  payment  of  interest  all  the  bonds  could  be  declared  at  once  due  and  pay- 
able, and  the  trustee,  upon  demand,  could  take  and  maintain  possession  of  the 
mortgaged  property,  and  receive  all  tolls.  Income,  and  revenues  thereof,  and 
could  institute  proper  judicial  proceedings  to  foreclose  the  mortgage.  It  con- 
tained a  further  provision  that :  "Upon  the  filing  of  a  bill  of  equity,  or  other 
commencement  of  judicial  proceedings  to  enforce  the  rights  of  the  trustee  and 
of  the  bondholders  under  these  presents,  or  to  protect  any  of  the  property 
hereby  conveyed  from  sale  upon  any  execution  or  decree  of  any  court  within 
the  state  of  Kansas  for  the  payment  of  money,  the  said  trustee  shall  be  en- 
titled to  exercise  the  right  of  entry  herein  conveyed,  or  to  the  appointment  by 
any  court  of  competent  jurisdiction  of  a  receiver  or  receivers  of  the  prop- 
erty hereby  mortgaged,  and  of  the  earnings,  income,  revenue,  rents,  issues, 
and  profits  thereof,  pending  such  proceedings  with  such  powers  as  the  court 
making  such  appointment  shall  confer." 

February  10,  1894,  John  O'Halloran,  who  had  recovered  a  judgment  at  law 
against  the  water  company  for  $3,900  and  costs,  filed  in  the  court  below  a 
judgment  creditor's  bill  against  the  water  company  as  sole  defendant,  and 
obtained  the  apix)intment  of  Ellas  Summerfleld  as  receiver  of  the  company's 
entire  property  and  income.  The  order  appointing  Summerfleld  as  receiver 
directed  him  **to  defend  any  action  ♦  ♦  ♦  seeking  to  establish  claims, 
liens,  or  demands  against  the  said  defendant,  or  its  property,"  and  to  "prose- 
cute any  action  necessary  ♦  ♦  ♦  for  the  collection  of  any  sum  due  said 
defendant,  or  for  the  protection  and  preservation  of  said  property."  Summer- 
field  qualified  as  receiver,  took  possession  of  the  company's  property,  and 
operated  its  waterworks  plant. 

May  27,  1894,  Strong  filed  in  the  court  below  an  independent  bill  against 
both  water  companies,  the  Atlantic  Trust  Company,  O'Halloran,  and  the  city 
of  Topeka  to  foreclose  the  mortgage  given  to  him  as  trustee.  In  addition  to 
otherwise  stating  a  case  for  foreclosure,  this  bill  made  specific  reference  to 
the  ordinance  of  the  city  granting  the  water  supply  company  the  privilege 
of  constructing  and  maintaining  the  waterworks  plant;  set  forth  the  con- 
tract contained  in  that  ordinance  respecting  the  renting  of  hydrants  by  the  city 
and  respecting  the  payment  by  the  city  of  certain  hydrants'  rental  to  the 
fiscal  agency  of  the  state  of  Kansas  in  the  city  of  New  York  for  the  exclusive 
benefit  of  the  bondholders  in  the  event  of  the  issuance  of  first  mortgage  bonds 
of  the  company;  set  forth  the  issuance  of  such  bonds  as  before  stated,  and 
alleged:  "♦  ♦  ♦  Nor  did  the  city  of  Topeka  pay  over  semiannually  said 
hydrants'  rental  to  the  fiscal  agency  of  the  state  of  Kansas  in  the  city  of  New 
York  for  the  payment  exclusively  of  the  interest  coupons  as  the  same  might 
from  time  to  time  become  due  and  payable,  or  to  provide  a  sinking  fund  for 
the  payment  of  said  interest  and  bonds,  as  required  by  the  ordinance  and 
agreement  therein  contained  between  the  Topeka  Water  Supply  Company 
and  the  City  of  Topeka,  which  ordinance  and  agreement  and  rights  and  priv- 
ileges therein  contained  are  covered  by  the  trust  deed  to  your  orator  afore- 
said.   But  to  reserve  the  said  net  rental  and  to  pay  the  same  to  the  said 
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fiscal  agency  of  the  state  of  Kansas  In  the  city  of  New  York,  as  required  by 
said  ordinance  and  agreement  therein  contained,  the  said  Topeka  Water 
Supply  Ck>mpany»  its  successors  and  assigns,  and  said  City  of  Topeka  have 
neglected  and  failed."  In  addition  to  a  prayer  for  foreclosure  and  for  gen- 
erar  relief,  this  bill  asked  that  the  mortgage  be  declared  a  first  lien  upon  all 
the  property  of  the  water  company  and  upon  the  "contracts  described  in  said 
mortgage,"  "and  that  the  said  Topeka  Water  Supply  Company,  said  Topeka 
Water  Company,  or  some  of  the  other  defendants,  and  such  of  the  defendants 
us  may  be  liable  therefor,  may  be  decreed  to  pay  unto  your  orator,  in  trust  for 
the  holders  of  said  bonds  and  coupons,  whatever  may  be  found  to  be  due." 
No  receiver  was  appointed  in  this  suit,  nor  was  any  effort  made  by  Strong 
to  impound  the  income  of  the  mortgaged  property  for  the  benefit  of  his  mort- 
gage, through  an  intervention  in  the  O'Halloran  receivership  suit 

In  original  and  amended  answers  to  this  bill  the  city  denied  "that  it  at 
any  time  assumed  or  agreed  to  pay  the  interest  on  the  bonded  debt,  or  the 
principal  of  the  bonded  debt,  of  the  Topeka  Water  Supply  Company,  or  of  the 
Topeka  Water  Company,"  and  alleged  that  it  was  never  notified  of  the  mort- 
gage to  Strong,  trustee ;  that  it  was  never  requested  to  pay  any  hydrants*  ren- 
tal to  the  fiscal  agency  of  the  state  of  Kansas  in  the  city  of  New  York  for 
the  purpose  of  paying  the  interest  or  principal  of  said  bonds,  and  that  it  had 
from  the  beginning  paid  said  rental  to  the  original  and  succeeding  water 
companies,  with  the  consent  of  Strong,  as  trustee. 

December  9,  189G,  Summerfield,  the  receiver  appointed  In  the  O'Halloran 
suit,  intervened  in  the  Strong  foreclosure  suit,  alleging  that  the  city  of  To- 
peka was  then  indebted  to  the  water  company  for  8i>eclfied  hydrants*  rental  and 
interest,  and  on  December  31st  next  would  be  indebted  to  the  water  company 
for  further  hydrants*  rental,  and  prayed  that  the  court  order  the  city  to  pay 
this  rental  to  him  as  receiver.  The  rental  so  sought  by  the  receiver  was  for 
hydrants  covered  by  the  stipulated  annual  rental  of  |7,000,  and  for  addi- 
tional hydrants  erected  and  maintained  at  the  direction  of  the  city,  pursuant 
to  the  terms  of  the  ordinance,  and  included  all  the  rental  subsequently  awarded 
to  Strong.  This  intervention  In  the  Strong  suit  was  long  subsequent  to  the 
respective  interventions  in  the  0*IIalloran  suit  of  the  trust  company,  Kate 
J.  Dana,  and  Grace  Whiting,  administratrix,  hereinafter  stated. 

January  25,  1897.  a  decree  of  foreclosure  was  entered  In  the  Strong  suit, 
in  which  Summerfield,  as  receiver,  was  designated  as  an  intervening  peti- 
tioner, and  in  Which,  after  reciting  notice  to  and  the  presence  of  all  the 
parties  to  that  suit,  including  the  receiver,  the  matter  of  the  hydrants'  rental 
there  in  controversy  was  dealt  with  as  follows :  "And  the  court  doth  further 
find  that  in  and  by  said  ordinance  of  the  city  of  Topeka,  known  as  'Ordinance 
No.  400,*  the  defendants  the  city  of  Topelsa  and  the  Topeka  Water  Supply 
Company  undertook  and  agreed  that,  should  the  Topeka  Water  Supply  Com- 
pany, in  the  construction  of  its  works,  deem  it  expedient  to  issue  its  first 
mortgage  bonds  to  bear  interest  at  a  rate  not  exceeding  seven  per  centum  per 
annum,  that  the  hydrant  rentals  to  become  due  from  year  to  year  from  said 
city  of  Topeka  for  the  use  of  the  hydrants  in  said  ordinance  described,  and 
which  the  said  defendant  the  Topeka  Water  Supply  Company  thereby  agreed 
to  furnish  to  the  said  city,  should  be  considered  and  set  aside  as  net  earnings 
of  said  Topelja  Water  Supply  Company,  and  the  same  should  be  paid  over 
semiannually  by  said  city  of  Topeka  to  the  fiscal  agent  of  the  state  of  Kansas 
in  the  city  of  New  York  for  the  payment  exclusively  of  the  interest  coupons 
of  said  bonds  as  the  same  should  from  time  to  time  become  due  and  payable, 
and  to  provide  a  sinking  fund  for  the  payment  of  said  bonds;  and  the  court 
doth  further  find  that  the  said  Topeka  Water  Supply  Company  did  deem  it 
expeilient  to  and  did  issue  its  first  mortgage  bonds  as  contemplated  and  pro- 
vided in  said  ordinance,  to  wit,  the  bonds  heretofore  mentioned,  and  secured 
by  said  mortgage  or  trust  deed  to  the  complainant  William  B.  Strong,  as 
trustee,  and  that  it  became  and  was  the  duty  of  the  defendant  the  city  of 
Topeka  to  pay  said  hydrant  rentals  semiannually  on  the  1st  day  of  January, 
A.  D.  1894  [1895],  and  on  the  1st  day  of  July,  A.  D.  1895,  and  on  the  1st  day  of 
January,  A.  D.  181)(i,  and  on  the  1st  day  of  July,  A.  D.  189G,  and  on  the  1st 
day  of  January,  1897,  to  the  fiscal  agency  of  the  state  of  Kansas  in  the  city 
of  New  York,  for  the  payment  exclusively  of  the  interest  coupons  of  said 
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bonds  secured  by  the  mortgage  or  deed  of  trust  aforesaid  to  William  B.  Strong, 
as  trustee,  and  to  provide  a  sinking  fund  as  aforesaid ;  but  that  the  said  de- 
fendant the  dty  of  Topeka  was  In  doubt  as  to  its  du^  in  the  premises,  and 
did  not  pay  over  the  same  to  the  fiscal  agency  of  the  state  of  Kansas  In  the 
city  of  New  York  for  the  payment  of  the  interest  coupons  on  said  bonds  se- 
cured by  the  mortgage  to  the  complainant  William  B.  Strong,  as  trustee,  but 
retained  the  same  in  its  possession,  and  that  it  now  has  in  its  possession  the 
said  hydrant  rentals  amounting  to  the  sum  of  $36,975.  And  the  court  doth 
order,  adjudge,  and  decree  that  the  said  sum  of  $36,975,  be  paid  by  defendant 
the  city  of  Topeka  to  the  solicitors  of  the  complainant  William  B.  Strong,  as 
trustee,  within  twenty  days  from  the  entry  of  this  decree,  and  that  the  said 
sum,  when  paid  in  hand  to  the  said  solicitors  of  the  complainant  as  aforesaid, 
shall  be  credited  and  applied  upon  the  amount  herein  found  to  be  due  and  pay- 
able for  principal  and  interest  upon  the  said  bonds  and  coupons  secured  by 
said  mortgage  or  deed  of  trust  to  the  complainant  William  B.  Strong,  trustee, 
and  that  the  sum  of  money  for  which  this  decree  shall  be  a  Hen  shall  there- 
upon be  reduced  by  the  amount  so  paid.  And  upon  the  payment  of  said  sum 
of  $36,975  by  the  city  of  Topeka  as  aforesJBild  the  city  of  Topeka  shall  be  and 
is  hereby  fully  and  wholly  discharged  and  protected  from  any  claim  to  said 
sum,  or  any  part  thereof,  by  either  the  said  Topeka  Water  Supply  Ck>mpany, 
the  Topeka  Water  Company,  Ellas  Summerfield,  as  receiver  of  the  Topeka 
Water  Company,  or  William  B.  Strong,  trustee,  for  any  claim  for  any  hydrant 
rentals  from  the  dty  of  Topeka  from  July  1,  1894,  to  and  including  January 
1st,  1897." 

No  appeal  was  prosecuted  from  this  decree,  and  no  proceeding  was  begun 
or  prosecuted  to  vacate  or  modify  it  in  any  respect,  save  as  the  intervention 
of  Dana  and  Whiting,  administratrix,  in  the  trust  company's  suit,  herein- 
after stated,  is  asserted  to  be  such  a  proceeding.  In  compliaiice  with  this 
decree  the  city  paid  the  $36,975  of  hydrants*  rental  to  Strong,  trustee,  and  the 
same  was  credited  upon  the  amount  which  was  by  the  decree  found  due  under 
his  mortgage. 

February  26,  1895,  long  before  the  foreclosure  decree  in  the  Strong  suit,  the 
trust  company  filed  in  the  court  below  an  Independent  bill  against  the  Topeka 
Water  Company,  0*Halloran,  and  Summerfield,  as  receiver,  to  foreclose  the 
mortgage  given  to  the  trust  company  as  trustee.  In  addition  to  otherwise 
stating  a  case  for  foreclosure,  this  bill  alleged  that  the  water  company  was 
altogether  insolvent  and  unable  to  meet  the  claims  and  debts  against  it,  and 
that  there  was  grave  danger  that  the  complainant  would  lose  a  great  part  of 
its  security  for  the  payment  of  the  bonds  secured  by  its  mortgage.  The  bill 
prayed  that  the  complainant  be  placed  in  possession  of  the  mortgaged  premises 
personally,  or  that  a  receiver  be  appointed  to  carry  on  the  business  of  the 
water  company  and  receive  the  income  pending  foreclosure.  Process  in  this 
suit  is  stated  by  the  master  to  have  been  served  the  same  day  upon  which  the 
bill  was  filed. 

March  18,  1895,  the  trust  company,  by  leave  of  the  court,  and  in  furtherance 
of  the  purpose  of  its  foreclosure  suit,  filed,  in  the  O'Halloran  suit,  an  inter- 
vening petition  referring  to  such  foreclosure  suit,  setting  forth  the  substance 
of  the  bill  therein,  and  praying  for  the  surrender  of  the  mortgaged  property 
to  a  receiver  to  be  appointed  in  the  trust  company's  suit,  and  for  general  relief. 
No  action  was  taken  by  the  court  upon  this  intervening  petition  before  Sep- 
tember 27,  1895,  when  an  order  was  entered  extending  the  existing  receiver- 
ship in  the  O'Halloran  suit  over  the  foreclosure  suit  of  the  trust  company. 
The  O'Halloran  and  Trust  Company  suits  seem  to  have  been  treated  there- 
after as  in  some  respects  consolidated. 

August  31,  1895,  Kate  J.  Dana  and  Grace  Whiting,  administratrix,  by  leave 
of  the  court,  filed  in  the  O'Halloran  suit  separate  intervening  petitions  in  the 
natuf^  of  creditors'  bills.  The  purpose  of  these  petitions  was  to  obtain  satis- 
faction of  two  Judgments  obtained  against  the  water  company  by  Dana  and 
Whiting,  administratrix,  respectively,  on  May  5,  181H,  and  October  23,  1894, 
in  the  district  court  of  Shawnee  county,  Kan.,  in  actions  prosecuted  against 
the  water  company  to  recover  for  personal  injuries  occurring  in  December, 
1891,  through  the  negligent  operation  of  one  of  the  water  company's  hydrants 
in  one  of  the  streets  of  Topeka.    No  action  was  taken  by  the  court  upon  these 
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petitions  before  October  11,  1895,  when  an  order  was  entered  In  tiie  O'llalloran 
suit  to  the  effect  that  "all  rights,  priority,  or  claims"  which  Dana  and  Whiting, 
ndiuinistratrix,  or  either  of  them,  "can  in  law  or  equity  assert  against  any  of 
the  past,  present,  or  future  income  or  property  in  the  hands  of  the  receiver, 
will  be  preserved  and  protected  upon  the  final  bearing  and  decree." 

Dci^niber  6,  1895,  a  decree  of  foreclosure  was  entered  in  the  trust  company's 
suit,  fixing  the  amount  of  the  debt  due  under  its  mortgage  at  $1,080,000,  with 
interest  from  August  1,  1893.  declaring  that  the  mortgage  covered  "the  income, 
rents,  profits,  emoluments,  and  moneys  derived  from  said  waterworks,  and 
including  any  revenues  from  any  source  whatever,"  and  embracing  other  find- 
ings which  show  that  under  the  terms  of  the  mortgage  the  trust  company  was 
entitled  to  enforce  the  pledge  of  income  as  an  incident  to  its  foreclosure  pro- 
ceedings. Under  this  decree  the  mortgaged  property  was  sold  for  $525,000 
to  a  representative  of  a  reorganization  committee  of  bondholders,  the  sale 
being  confirmed  August  8,  1896. 

April  22,  1897,  the  balance  of  the  decree  in  the  Strong  suit,  after  deducting 
the  hydrants*  rental  paid  to  Strong  by  the  city  thereunder,  was  sold  and  trans- 
ferred to  the  trust  company. 

March  30,  1808,  the  receiver,  under  the  court's  direction,  paid  from  the  in- 
come in  his  hands  the  balance  of  O'Halloran's  judgment,  upon  which  the  re- 
eeiversliip  was  originally  based;  and  in  May,  1898,  the  Topelca  Water  Com- 
pany was  dissolved  by  a  Judgment  in  quo  warranto  proceedings,  prosecuted 
by  the  state  of  Kansas  in  one  of  the  courts  of  that  state.  No  steps  were  taken 
by  Dana  or  Whiting  to  revive  against  the  receiver  their  Judgments  against  the 
water  company.    A  receiver  still  continues  in  charge  of  the  property. . 

January  9,  1805,  before  any  of  the  interventions  in  the  O'Halloran  suit, 
and  while  the  only  parties  thereto  were  0*Halloran  and  the  water  company, 
the  court,  by  an  order  entered  in  that  suit,  without  notice  to  either  of  the 
mortgagees,  authorized  the  receiver  to  improve  the  waterworks  plant  in  his 
charge  by  purchasing  a  new  and  improved  pumping  engine  with  enlarged 
capacity,  and  by  sinking  two  new  wells,  all  to  be  paid  for  with  any  moneys 
coming  into  the  hands  of  the  receiver,  and  not  to  exceed  $25,000  in  cost  The 
master's  report  finds  that  $19,972.76  was  exi>ended  under  this  authorization; 
that  this  expenditure  began  soon  after  the  order  was  made;  that  "the  entire 
sum  ♦  ♦  ♦  had  either  been  expended  or  obligations  for  its  expenditure 
<Teated  by  the  receiver  before  the  date  of  the  filing  of  the  petitions  of  inter- 
vention on  the  3l8t  day  of  August  1805,  by  Kate  J.  Dana  and  Grace  Whiting, 
siilniinistratrix,"  and  that  this  expenditure  was  "not  for  repairs  or  for  ordi- 
nary construction,"  but  was  "for  the  permanent  improvement  and  betterment 
of  the  property."  These  findings  of  the  master  are  acquiesced  in  by  all  of  the 
parties. 

Certain  earnings  of  the  water  company,  spoken  of  as  "South  Topeka  hy- 
drants* rental,"  earned  prior  to  March  18,  1805,  are  involved  In  an  action  at  law 
for  their  recovery  now  IwMng  prosecuted  by  the  receiver  against  the  city. 

Protracted  litigation  affecting  the  franchise  obtained  by  the  water  company 
from  the  city  was  had  between  the  city  and  the  receiver,  in  jvhich  the  receiver 
was  represented  by  A.  L.  Williams  as  attorney.  The  compensation  allowed  to 
Williams  by  the  court  and  paid  by  the  receiver  was  $7,600,  but  there  had  been 
no  express  agreement  re8i)ecting  this  compensation.  The  service  rendered 
l)ef()re  August  31,  1805,  bears  such  relation  to  the  entire  service  as  to  make 
that  renderiHl  prior  to  that  date  worth  $6,000 ;  but  what  portion  of  the  service 
was  rendered  prior  to  March  18,  1805,  Is  not  shown. 

The  taxes  for  the  year  1805,  upon  the  property  in  the  charge  of  the  receiver 
were  not  due  or  payable  under  the  laws  of  Kansas  until  November  1,  1895, 
and  were  not  paid  by  the  receiver  until  a  still  later  date. 

Prior  to  the  rendition  of  the  decree  from  which  these  appeals  are  prosecuted, 
no  order  was  made  determining  what  receivership  burdens  or  obligations 
should  be  borne  by  the  income  earned  subsequently  to  the  intervention  of  the 
trust  company  in  the  0*Halloran  suit,  or  otherwise  charging  any  portion  of 
such  burdens  or  obligations  upon  or  against  any  designated  part  of  the  income 
or  property  under  the  court's  control.  The  present  appeals  question  portions 
of  the  decree  entered  in  the  court  below  January  5,  1903,  upon  the  intervening 
i)etitions  of  Dana  and  Whiting,  administratrix,  in  the  trust  company  suit 
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That  decree  Is  to  the  effect  that:  (1)  The  judgments  of  Dana  and  Whiting, 
administratrix,  are  in  full  force  and  effect  for  all  the  purposes  of  these  pro- 
ceedings. (2)  The  intervention  of  Dana  and  Whiting,  administratrix,  in  the 
O'Halloran  suit  on  August  31,  1895,  operated  from  that  date  as  an  equitable 
levy,  and  gave  them  for  the  satisfaction  of  their  judgments  a  Hen  upon  all  the 
free  assets  and  income  of  the  water  company,  their  judgment  debtor.  (3)  Upon 
the  extension  of  th6  receivership  to  the  trust  company  suit  on  September  27, 
1895,  and  not  before,  the  future  income  of  the  water  coihpany  became  im- 
pounded or  sequestered  for  the  benefit  of  the  trust  company  under  Its  mort- 
gage. (4)  Strong  did  not,  by  the  ordinance  of  the  city,  his  mortgage,  or  the 
decree  In  his  foreclosure  suit,  become  entitled  to  any  of  the  hydrants*  rental 
awarded  to  him  by  that  decree,  and,  notwithstanding  the  decree,  Dana  and 
Whiting  have  a  first  and  superior  Hen  upon  such  of  this  rental  as  was  earned 
prior  to  September  27,  1895.  (5)  Dana  and  Whiting,  administratrix,  have 
a  first  and  superior  lien  upon  the  South  Topeka  rental  involved  in  the  pend- 
ing action  by  the  receiver  against  the  city,  subject  to  a  reasonable  deduction 
for  the  expenses  of  recovery.  (6)  The  disbursements  for  an  engine  and  wells 
under  the  order  of  January  9,  1895.  made  prior  to  the  extension  of  the  re- 
ceivership to  the  trust  company's  suit,  on  September  27,  1895,  should  be  char- 
ged upon  the  income  prior  to  that  extension,  and  the  later  disbursements  un- 
der that  order  should  be  charged  upon  the  subsequent  income.  (7)  Of  the 
^7,500  paid  to  Williams,  $6,000  should  be  charged  upon  the  Income  prior  to 
such  extension  of  the  receivership,  and  $1,500  upon  the  subsequent  Income. 
And  (8)  the  taxes  for  1895  should  be  charged  upon  the  Income  subsequent  to 
the  extension  of  the  receivership.  Other  portions  of  the  decree  become  im- 
material in  the  view  here  taken. 

Certain  statutes  of  Kansas  bearing  upon  the  controversy  are  printed  in  the 
General  Statutes  of  1901,  and  are  as  follows: 

"Sec.  1274.  Corporations  shall  have  power  to  borrow  money  on  the  credit 
of  the  corporation  not  exceeding  its  authorized  capital  st6ck,  and  may  exe- 
cute bonds  or  promissory  notes  therefor,  and  may  pledge  the  property  and 
Income  of  the  corporation." 

"Sec.  4216.  In  the  absence  of  stipulations  to  the  contrary,  the  mortgagor 
of  real  property  may  retain  the  possession  thereof." 

"Sec.  4848.  ♦  ♦  ♦  No  real  estate  shall  be  sold  for  the  payment  of  any 
money,  or  the  performance  of  any  contract  or  agreement  In  writing,  In  secu- 
rity for  which  It  may  have  been  pledged  or  assigned,  except  In  pursuance  of 
a  judgment  of  a  court  of  competent  jurisdiction  ordering  such  sale." 

Charles  Blood  Smith  (W.  H.  Rossington  and  Clifford  Histed,  on  the 
brief),  for  Atlantic  Trust  Company  and  others. 

G.  C.  Clemens  and  A.  W.  Dana  (J.  G.  Waters  and  E.  F.  Hilton,  on 
the  brief),  for  Kate  J.  Dana  and  others. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

VAN  DEVANTER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

I.  The  statutes  of  Kansas  (sections  4883,  4889,  Gen.  St.  1901)  re- 
strict to  a  period  of  one  year  the  time  for  reviving  judgments  "where 
either  or  both  parties  die  after  judgment  and  before  satisfaction  there- 
of." The  water  company  was  dissolved  in  May,  1898,  by  a  judgment 
in  quo  warranto,  and  the  interveners,  Dana  and  Whiting,  have  taken 
no  steps  in  the  state  court  wherein  their  judgments  were  obtained  to 
revive  them  against  the  receiver.  Upon  these  facts  the  trust  company 
strongly  urges  that  these  judgments  have  become  mere  nullities,  and 
form  no  basis  for  the  relief  sought.  Such  a  result  does  not  flow  from 
the  situation  stated.  Neither  at  common  law  nor  under  the  statutes  of 
Kansas  does  a  judgment  for  the  payment  of  money  become  a  mere 
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nullity  upon  the  death  of  the  judgment  debtor.  It  still  stands  as  an 
adjudication  of  the  merits  and  amount  of  the  creditor's  demand.  No 
defense  can  be  interposed  against  it  which  existed  before  the  judgment 
was  entered  and  could  have  been  asserted  in  the  original  action.  The 
judgment  debtor's  death  at  most  makes  the  judgment  dormant — ^inop- 
erative, unless  revived,,  so  far  as  the  issuance  of  an  execution  and  the 
enforcement  of  any  statutory  judgment  lien  are  concerned.  2  Free- 
man on  Judgments^  §§  442,  446;  Scroggs  v.  Tutt,  23  Kan.  181,  189. 
But  the  interveners  do  not  seek  the  issuance  of  an  execution  or  the  en- 
forcement of  any  statutory  lien.  They  seek  satisfaction  of  their  judg- 
ments out  of  personal  assets  of  the  water  company  in  the  custody  of 
the  receiver,  upon  which  they  claim  to  have  effected  an  equitable  levy, 
and  to  have  acquired  an  equitable  lien  by  their  intervention  in  the  re- 
ceivership suit  before  the  water  company  was  dissolved.  The  rights, 
if  any,  obtained  by  these  interventions  rest  upon  recognized  principles 
of  equity.  They  attached  while  the  judgments  were  fully  operative, 
and  neither  a  levy  under  an  execution  at  law  nor  the  preservation  of 
a  judgment  lien  imder  the  statutes  of  Kansas  is  essential  to  their  con- 
tinued existence  or  enforcement.  The  dissolution  of  the  water  com- 
pany and  the  absence  of  proceedings  to  revive  the  judgments  do  not 
affect  interveners'  rights.  Lake  Superior  Iron  Co.  v.  Brown,  Bonnell 
&  Co.  (C.  C.)  44  Fed.  539;  Davidson  v.  Burke,  143  III  139,  32  N.  E- 
514,  36  Am.  St  Rep.  367;  Young  v.  Kelly,  3  App.  D.  C.  296,  305; 
Bacon  v.  Robertson,  18  How.  480,  486,  15  L.  Ed.  499;  2  Morawetz, 
Priv.  Corp.  §§  1033,  1035. 

2.  The  original  intervening  petitions  of  Dana  and  Whiting  are  part- 
ly framed  upon  the  theory  tiiat  the  liability  of  the  water  company  to 
them,  established  by  their  judgments,  was  produced  by  the  ordinary 
operation  of  its  waterworks  plant,  and  should  be  classed  as  ordinary 
operating  expenses,  and  be  accorded  priority  over  the  mortgage  debts 
in  payment  out  of  the  earnings  during  the  receivership  and  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  property.  This  theory  cannot  be 
sustained.  The  liability  was  not  incurred  in  the  course  of  the  receiver- 
ship, but  was  incurred  at  a  time  when  the  waterworks  was  being  op- 
erated by  the  water  company.  It  is  not  based  upon  anything  which 
tended  to  preserve  or  enhance  the  value  of  the  mortgage  security,  but 
is  based  upon  personal  injuries  to  persons  not  in  the  employ  of  the  wa- 
ter company,  caused  by  the  negligence  of  the  company,  and  occurring 
more  than  two  years  before  the  receivership.  It  is  well  settled  by  the 
decisions  of  this  and  other  courts  that  such  claims  are  not  preferential 
debts.  St.  Louis  Trust  Co.  v.  Riley,  16  C.  C.  A.  610,  70  Fed.  32,  30 
L.  R.  A.  456;  Farmers'  Loan  &  Trust  Co.  v.  Northern  Pacific  R.  R. 
Co.,  24  C.  C.  A.  511,  79  Fed.  227;  Veatch  v.  American  Loan  &  Trust 
Co.,  25  C.  C.  A.  39,  79  Fed.  471 ;  Farmers'  Loan  &  Trust  Co.  v.  Nes- 
telle,  25  C.  C.  A.  194,  79  Fed.  748;  Farmers'  Loan  &  Trust  Co.  v. 
Longworth,  27  C.  C.  A.  541,  83  Fed.  336;  Veatch  v.  American  Loan  & 
Trust  Co.,  28  C.  C.  A.  384,  387,  84  Fed.  274,  277.  Any  preference  or 
priority  to  which  these  interveners  may  be  entitled  was  obtained  solely 
by  their  intervention  in  the  receivership  suit. 

3.  When  the  judgments  in  favor  of  Dana  and  Whiting  were  ren- 
dered the  entire  property  of  the  water  company  was  in  the  possession 
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of  a  receiver,  appointed  in  a  judgment  creditor's  suit,  who  was  carry- 
ing on  the  business  of  the  company  and  collecting  its  income.  This 
property  was  also  covered  by  two  mortgages  soon  after  in  process  of 
foreclosure.  Being  .unable  to  employ  an  execution  or  other  proceed- 
ing at  law  in  obtaining  satisfaction  of  their  judgments,  Dana  and  Whit- 
ing secured  the  leave  of  the  court  and  intervened  in  the  receivership 
suit  through  petitions  in  the  nature  of  creditors'  bills.  These  operated 
as  equitable  levies,  and  fastened  upon  the  property  and  income  of  the 
water  company  in  the  receiver's  hands  equitable  liens  for  the  satisfac- 
tion of  interveners'  judgments,  subject  to  prior  liens  and  superior  equi- 
ties. 2  Barbour's  Ch.  Pr.  157;  Miller  v.  Sherry,  2  Wall.  249,  17  L. 
Ed.  827 ;  American  Bridge  Co.  v.  Heidelbach,  94  U.  S.  798,  800,  24 
L.  Ed.  144 ;  Young  v.  Kelly,  3  App.  D.  C.  296,  305 ;  High  on  Receivers 
(3d  Ed.)  §  254c.  As  the  tangible  property  was  insufficient  to  pay  the 
mortgage  indebtedness,  the  intervention  was  effective,  if  at  all,  cmly 
against  the  income,  and  the  principal  controversy  here  is  as  to  how  far 
this  income  is  subject  to  prior  liens  and  superior  equities.  The  inter- 
veners concede  that  the  trust  company's  mortgage  pledged  the  income 
of  the  water  company,  as  well  as  the  corpus  of  its  property,  and  that 
by  the  order  extending  the  receivership  to  the  trust  company's  suit 
this  pledge  became  effective  against  the  income  subsequently  earned, 
so  as  to  charge  it  with  a  Hen  in  favor  of  the  trust  company  prior  and 
superior  to  that  obtained  by  their  intervention. 

4.  Did  the  pledge  of  income  in  the  trust  company's  mortgage  be- 
come eflfective  against  income  earned  prior  to  the  extension  of  the  re- 
ceivership, September  27,  1895?  I^  ^^^>  the  intention  of  the  parties 
to  that  instrument,  declared  in  unambiguous  terms,  has  miscarried, 
and  creditors  who  were  less  diligent  than  the  trust  company,  and  who 
had  no  mortgage  or  other  lien  upon  the  water  company's  property,  and 
no  pledge  of  its  income,  have  secured  a  substantial  part  of  the  income, 
earned  after  the  time  when  the  trust  company  asserted  its  right  under 
the  pledge.  O'Halloran,  a  judgment  creditor,  was  the  first  to  move 
against  the  water  company's  income,  and  in  his  suit  the  receiver  was 
originally  appointed.  O'Halloran  has  been  paid,  and  is  no  longer  a 
party  to  the  controversy,  which  now  really  concerns  only  the  trust  com- 
pany as  second  mortgagee,  or  the  bondholders  whom  it  represents,  and 
the  intervening  judgment  creditors,  Dana  and  Whiting.  The  trust 
company  was  the  next  to  move.  It  commenced  a  suit  to  foreclose  its 
mortgage  and  to  obtain  the  income  therein  pledged.  The  water  com- 
pany was  then  insolvent,  and  its  entire  property  was  in  the  possession 
of  the  receiver.  In  its  bill  the  trust  company  distinctly  claimed  the  in- 
come, and  prayed  that  it  be  placed  in  possession  of  the  mortgaged 
property  under  the  terms  of  the  mortgage,  or  that  a  receiver  1^  ap- 
pointed to  take  possession  and  collect  the  income  for  its  benefit.  The 
water  company,  not  being  in  possession,  could  not  perform  its  under- 
taking to  deliver  possession  of  the  property  to  the  trust  company,  and 
thus  place  it  in  a  position  to  receive  the  income.  Nor  could  the  re- 
ceiver surrender  the  possession  without  the  direction  of  the  court.  Un- 
der the  court's  appointment,  the  receiver  was  exercising  the  water 
company's  right  to  collect  and  disburse  the  income  until  the  trust  com- 
pany could  and  should  lawfully  claim  it  under  the  pledge  in  its  mort- 
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gage.  As  against  the  trust  company,  he  had  no  better  right  to  the  in- 
come than  the  water  company,  and  the  court  could  give  him  none  at 
the  instance  of  a  creditor,  like  O'Halloran,  who  had  no  prior  or  superior 
pledj^e  or  lien.  The  contingency  had  happened  when,  under  the  terms 
of  the  mortgage,  the  trust  company  was  entitled  to  claim  the  income, 
and  when,  for  the  protection  of  the  IxMidholders,  it  was  essential  that 
the  pledge  should  be  enforced.  The  existing  receivership  did  not  im- 
pair the  pledge,  or  render  the  property  or  its  income  less  subject  to  the 
mortgage  to  the  trust  company  than  if  the  property  was  still  in  the  pos- 
session of  the  water  company.  Freedman's  Savings  Co.  v.  Shepherd, 
127  U.  S.  494»  507,  8  Sup.  Ct  1250,  32  L.  Ed.  163 ;  Kneeland  v.  Trust 
Co.,  136  U.  S.  89,  97,  10  Sup.  Ct  950,  34  L.  Ed.  379.  It  altered  the 
situation  only  to  the  extent  that  it  affected  the  manner  in  which  the 
pledge  should  be  asserted  to  make  it  effective.  The  situation  and  the 
course  to  be  pursued  could  not  well  be  better  stated  than  is  done  in 
Seibert  v.  Minneapolis  &  St  Louis  Ry.  Co.,  52  Minn.  246,  256,  53 
N.  W.  1151,  1154,  where  the  court  says: 

"It  however,  the  receiver  is  appointed  solely  for  the  benefit  of  the  plain- 
tiff. In  an  action  to  which  the  senior  mortgagees  of  income  are  not  parties, 
and  they  do  not  choose  to  acquiesce,  what  are  they  to  do?  They  cannot  take 
possession  from  the  mortgagor ;  the  action  of  the  court  has  disabled  them  to 
do  that.  Shall  they  sue  the  receiver  for  the  possession?  The  court  would 
hardly  permit  that  Shall  they  petition  the  court  to  discharge  him,  or  di- 
rect him  to  turn  the  property  over  to  them?  There  might  be  reasons — ^there 
were  in  this  case — growing  out  of  questions  of  priority  as  to  part  of  the 
property,  and  to  the  earnings  properly  attributable  to  that  part,  why  the 
court  <!rould  not  properly  grant  such  a  petition-  Being  unable  to  take  the 
possession  from  the  mortgagor  or  from  the  receiver,  what,  then,  can  they 
do,  except.  If  they  are  not  parties  to  the  action,  to  come  in  by  intervention, 
or,  if  they  are  parties,  to  petition  the  court  that  there  be  paid  to  them  by  the 
receiver,  out  of  the  earnings  which  shall  come  into  his  hands,  such  part  as, 
but  for  his  appointment,  they  would  have  had  the  right  to  receive  and  apply 
on  their  mortgages.  ♦  ♦  ♦  When  such  mortgagees  are  in  the  action,  and 
so  in  position  to  make  their  demand  upon  the  court,  it  is  entirely  immaterial 
in  what  form  it  is  made,  so  that  it  is  clearly  made,  and  presents  to  the  court 
the  ground  of  their  claim,  if  it  be  not  already  before  it  And  at  whose  in- 
stance the  receiver  was  appointed,  and  on  what  ground  he  was  appointed, 
are  wholly  immaterial.  Their  right  to  demand  that  the  earnings  which  shall 
come  into  the  hands  of  the  receiver  shall  be  held  for  and  paid  to  them  does 
not  depend  on  those  things,  but  on  the  facts  that  by  taking  the  property 
through  its  receiver,  the  court  has  placed  Itself,  so  far  as  such  senior  mort- 
gagees are  concerned,  in  the  position  of  the  mortgagor,  and  tliat  their  only 
remedy  Is  by  application  to  the  court" 

By  placing  the  property  of  the  water  company  in  the  custody  of  a 
receiver,  and  carrying  on  the  business  of  the  company  through  him, 
the  court  assumed  the  burden,  during  the  continuance  of  the  receiver- 
ship, of  administering  the  property  and  collecting  the  income  for  the 
benefit  of  whomsoever  was  entitled  thereto,  giving  due  effect  to  such 
priorities  of  right  as  were  or  should  be  acquired  under  equitable  levies 
of  judgment  creditors  or  pledges  made  by  the  debtor  company.  Hitz 
V.  Jenics,  123  U.  S.  297,  306,  8  Sup.  Ct'143,  31  L.  Ed.  156;  Dow  v. 
Memphis  &  Little  Rock  R.  R.  Co.,  124  U.  S.  652,  655,  8  Sup.  Ct  67^, 
31  L.  Ed.  565 ;  Union  Bank  of  Chicago  v.  Kansas  City  Bank,  136  U.  S. 
223,  236,  10  Sup.  Ct  1013,  34  L.  Ed.  341 ;  Porter  v.  Sabin,  149  U.  S. 
473»  479»  13  Sup.  Ct  1008,  37  L.  Ed.  815;   Ames  v.  U.  P.  Ry.  Co. 
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{C.  C.)  60  Fed.  966, 969.  A  pledge  of  income  does  not  become  effective 
so  long  as  the  mortgagor  is  permitted  to  remain  in  possession  of  the 
property  and  to  receive  and  disburse  the  earnings.  Galveston  Rail- 
road v.'Cowdrey,  ii  Wall.  459,  482,  483,  20  L.  Ed.  199;  Oilman  v. 
Illinois  &  Mississippi  Telegraph  Co.,  91  U.  S.  603,  616,  617,  23  L.  Ed. 
405 ;  American  Bridge  Co.  v.  Heidelbach,  94  U.  S.  798,  24  L.  Ed.  144 ; 
Freedman's  Savings  Co.  v.  Shepherd,  127  U.  S.  502,  503,  8  Sup.  Ct 
1250,  32  L.  Ed.  163;  United  States  Trust  Co.  v.  Wabash  Ry.  Co., 
150  U.  S.  287,  308,  14  Sup.  Ct  86,  37  L.  Ed.  1085.  For  the  same  rea- 
son the  pledge  is  not  operative  so  long  as  the  mortgagee,  by  remain- 
ing silent,  acquiesces  in  the  possession  of  the  property  and  the  collec- 
tion of  the  income  by  a  receiver  for  purposes  other  than  the  satisfaction 
of  the  mortgage  debt  Sage  v.  Memphis  &  Little  Rock  R.  R.  Co.,  125 
U.  S.  361,  378,  8  Sup.  Ct  887,  31  L.  Ed.  694;  Seibert  v.  Minneapolis 
&  St.  Louis  Ry.  Co.,  52  Minn.  255,  53  N.  W.  1151.  The  mortgagor 
was  not  in  possession,  but  a  receiver  was,  and  he  was  not  collecting  the 
income  for  the  benefit  of  the  trust  company.  To  be  effectual,  a  demand 
should  generally  be  addressed  to  one  who  possesses  the  authority  to 
determine  whether  it  shall  be  granted  or  refused.  Here  the  demand 
for  the  income  could  not  be  acted  upon  by  others  than  the  court,  and  it 
so  vitally  affected  the  existing  receivership  that,  to  be  effectual,  it  was 
essential  it  should  be  presented  to  the  court  in  the  receivership  suit. 
The  trust  company,  therefore,  in  pursuance  of  the  only  course  open 
to  it — clearly  the  correct  one— obtained  the  leave  of  the  court,  and, 
intervening  in  the  receivership  suit,  filed  therein  a  petition  setting  forth 
the  facts  showing  its  right  to  the  income,  and  containing  ample  prayers 
to  entitle  its  claim  to  recognition.  This  intervention  in  aid  of  its  pend- 
ing suit  for  a  foreclosure  was  an  effective  assertion  of  the  trust  com- 
pany's claim,  and  operated  to  charge  with  the  lien  of  its  mortgage  all 
the  income  subsequently  earned.  Dow  v.  Memphis  &  Little  Rock  R.  R. 
Co.,  supra;  Sage  v.  Memphis  &  Little  Rock  R.  R.  Co.,  125  U.  S.  378, 
379,  8  Sup.  Ct.  887,  31  L.  Ed.  694;  Seibert  v.  Minneapolis  &  St  Louis 
Ry.  Co.,  52  Minn.  256,  53  N.  W.  1151 ;  Hook  v.  Bosworth,  12  C.  C.  A. 
208,  214,  64  Fed.  443,  448,  24  U.  S.  App.  341,  349;  Central  Trust  Co. 
V.  Wabash,  etc.,  Ry.  Co.  (C.  C.)  46  Fed.  26,  34;  High  on  Receivers,  § 
2S4C.  It  was  not  necessary  that  a  new  receiver  be  appointed  under  its 
bill,  or  that  the  existing  receivership  be  formally  extended  to  its  suit. 
These  were  matters  beyond  its  control.  It  is  sufficient  that  after  this 
assertion  of  its  claim  the  existing  receivership  was  continued,  and  the 
subsequent  income  brought  within  the  court's  control,  that  in  the  decree 
subsequently  entered  in  the  foreclosure  suit,  to  which  the  water  com- 
pany and  the  receiver  were  parties,  all  questions  ^oing  to  the  existence 
of  the  pledge  and  the  right  to  enforce  it  at  the  time  of  the  trust  com- 
pany's intervention  in  the  receivership  suit  were  settled  and  determined 
favorably  to  the  trust  cornpany,  and  that  this  income  is  needed  to  sat- 
isfy the  mortgage  debt.  The  income  was  not  something  which  could 
be  dealt  with  or  sold  under  the  foreclosure  decree,  like  the  real  and  per- 
sonal property  covered  by  the  mortgage,  but,  being  money,  or  rights 
in  action  which  were  being  converted  into  money,  had  to  be  impounded 
and  preserved  so  that  upon  foreclosure  of  the  mortgage  it  might  be 
forthcoming  under  the  pledge,  and  be  capable  of  application  upon  the 
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mortgage  debt.  It  requires  no  further  statement  or  discussion  to  show 
that  3ie  means  employed  for  the  enforcement  of  this  pledge  of  income 
have  been  by  a  suit  for  foreclosure  in  a  court  of  equity  and  other  pro- 
ceedings in  that  court  consistent  with  the  theory  that  the  mortgage 
gave  a  lien  upon  the  income  and  did  not  convey  the  title.  As  to  the  in- 
come earned  subsequently  to  the  trust  company's  intervention  in  the 
receivership  suit,  possession  thereof  was  obtained  through  a  receiver 
in  a  suit  where  the  mortgagee  was  asserting  a  right  to  the  income  under 
its  mortgage.  The  course  pursued  is  in  entire  harmony  with  the  views 
expressed  by  the  Supreme  Court  of  Kansas  in  Seckler  v.  Delfs,  25 
Kan.  159,  and  with  those  of  Mr.  Justice  Brewer  in  Mercantile  Trust 
Co.  of  New  York  v.  Missouri,  Kansas  &  Texas  Ry.  Co.  (C.  C.)  36  Fed. 
221,  225,  I  L.  R.  A.  397.  It  is  not  material  that  the  mortgagee  may 
have  also  claimed,  under  the  terms  of  the  mortgage,  a  right  to  have  the 
possession  of  the  mortgaged  property  surrendered  to  it,  and  to  be  per- 
mitted to  collect  the  income  without  the  aid  of  a  receiver.  The  income 
could  be  subjected  to  the  lien  of  the  mortgage  without  sustaining  this 
claim,  and  a  suitor  does  not,  by  making  his  claim  too  broad,  lose  his 
right  to  relief  to  which  he  is  otherwise  entitled.  Wallace  v.  Loomis, 
97  U.  S.  146,  160,  161,  24  L.  Ed.  895.  It  may  be  that,  under  the  au- 
thority to  pledge  income  specially  and  expressly  given  to  corporations 
in  Kansas  (Gen.  St.  1901,  §  1274),  the  trust  company's  mortgage  is 
excepted  from  the  operation  of  tlie  statute  (sections  4216  and  4848) 
which  controlled  the  decision  in  Seckler  v.  Delfs,  and  that  in  that  state 
it  is  competent  for  mortgagor  and  mortgagee  to  stipulate,  in  a  cor- 
porate income  mortgage  like  this,  that  tlie  mortgagee,  upon  default  in 
payment  by  the  mortgagor,  may  take  possession  of  the  property  and 
collect  the  income  without  the  aid  of  a  receiver  (see  Seibert  v.  Minne- 
apolis &  St  Louis  Ry.  Co.,  52  Minn.  146,  253,  254,  53  N.  W.  1151); 
but  the  facts  of  this  case  do  not  require  a  decision  of  this  question. 
The  cases  of  Teal  v.  Walker,  m  U.  S.  242,  4  Sup.  Ct.  420,  28  L.  Ed. 
415,  and  Couper  y.  Shirley,  21  C.  C.  A.  288,  75  Fed.  168,  relied  upon  by 
counsel  for  the  judgment  creditors,  presented  controversies  growing 
out  of  mortgages  of  real  property  in  the  states  of  Oregon  and  Washing- 
ton, the  statutes  of  which,  without  recognition  or  reservation  of  any 
right  of  the  parties  to  stipulate  otherwise,  declare,  in  effect,  that  the 
mortgagor  of  real  property  shall  be  entitled  to  the  possession,  and  in 
consequence  to  the  rents  and  profits,  until  "foreclosure  and  sale."  Un- 
like this,  the  Kansas  statute  declares  that,  "in  the  absence  of  stipulations 
to  the  contrary,"  the  mortgagor  shall  be  entitled  to  retain  the  posses- 
sion. The  inhibition  in  Kansas,  as  construed  in  Seckler  v.  Delfs,  seems 
to  be  not  against  a  pledge  of  the  rents  and  profits  accruing  prior  to 
foreclosure  and  sale,  or  against  stipulations  affecting  the  possession  and 
reasonably  necessar)'  to  make  the  pledge  of  income  of  advantage  as  a 
security,  but  against  treating  the  mortgage  as  a  conveyance  of  title  to 
the  property  or  rents  and  profits,  and  against  enforcing  the  mortgage 
stipulations,  whether  relating  to  tlie  property  or  the  rents  and  profits, 
otherwise  than  through  the  aid  of  a  court  of  equity.  The  difference  in 
the  local  laws  is  such  that  Teal  v.  Walker  and  Couper  v.  Shirley  are 
not  of  controlling  or  persuasive  application  to  an  income  mortgage, 
upon  property  in  Kansas,  g^ven  by  a  Kansas  corporation  tmder  the  ex- 
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press  authority  of  the  laws  of  that  state.  The  judgment  creditors, 
Dana  and  Whiting,  did  not  move  against  the  water  company's  income 
until  more  than  five  months  after  the  trust  company,  by  reason  of  its 
superior  diligence  in  asserting  the  pledge  in  its  mortgage,  had  made  the 
same  effective  against  future  income.  It  follows  that  the  equitable 
levy  and  lien  effected  by  the  intervention  of  Dana  and  Whiting  in  the 
receivership  suit  is  operative  only  upon  income  earned  prior  to  tiie  trust 
company's  intervention,  and  not  required  to  satisfy  the  claim  of  O'Hal- 
loran,  or  to  satisfy  the  obligations  of  the  receivership  properly  charge- 
able against  such  prior  income. 

5.  Does  the  decree  in  the  Strong  suit  bar  Dana  and  Whiting  from 
claiming  the  rental  there  awarded  to  Strong  under  his  mortgage? 
Whether  that  mortgage  covered  this  rental,  and,  if  it  did,  whetfier 
Strong  took  the  steps  necessary  to  make  it  effective  in  that  regard,  are 
questions  which  are  determined  in  his  favor  by  the  decree  in  his  suit 
If  the  court  had  jurisdiction  of  the  subject-matter,  and  had  before  it 
the  requisite  parties  to  bind  Dana  and  Whiting,  further  consideration 
of  these  questions  is  precluded.  As  shown  in  the  foregoing  statement. 
Strong's  bill,  the  city's  answer,  and  the  answer  or  intervemng  petition 
of  the  receiver  make  it  manifest  that  it  was  the  intention  of  the  parties 
to  present  for  the  court's  decision  in  that  suit  a  controversy  respecting 
rental  then  due  from  the  city  under  its  contract  with  the  water  com- 
pany. Strong  claimed  this  contract  was  covered  by  his  mortgage,  and 
especially  claimed  that  the  city  and  water  company  were  obligated,  by 
the  terms  of  the  ordinance,  to  set  apart  and  pay  over  to  the  Kansas 
fiscal  agency  in  New  York  for  application  upon  the  interest  and  prin- 
cipal secured  by  his  mortgage  the  rental  for  the  original  150  hydrants. 
There  was  no  occasion  for  making  the  city  a  party  to  Strong's  bill, 
unless  it  was  to  secure  the  payment  of  the  rental  to  Strong.  The  re- 
ceiver claimed  all  of  the  rental  as  part  of  the  income  of  the  water  com- 
pany, which  he,  as  receiver,  was  directed  to  collect  and  reduce  to  pos- 
session. The  city,  while  apparently  admitting  the  rental  to  be  due  to 
the  water  company,  denied  Strong's  right  to  it.  It  was  the  case  of  two 
rival  claimants  for  payment  of  the  same  admitted  debt,  and  was  a  mat- 
ter growing  out  of  Strong's  mortgage,  and  affecting  its  extent  as  a 
security.  Both  Strong  and  the  receiver  were  claiming  through  and 
asserting  the  right  of  the  water  company  against  the  city.  That  the 
court  had  jurisdiction  of  the  subject-matter  is  clear.  While  the  re- 
ceiver was  not  made  a  party  to  the  Strong  bill,  he  might  have  been, 
and  his  subsequent  appearance  or  intervention  in  that  suit  was  not 
excepted  to.  This  appearance  or  intervention  was  fully  justified  by 
the  direction,  given  to  the  receiver  at  the  time  of  his  appointment,  to 
defend  any  suit  seeking  to  establish  a  Hen  against  the  water  company's 
property,  and  to  prosecute  any  action  necessary  for  the  collection  of 
any  sum  due  to  the  company.  Shields  v.  Coleman,  157  U.  S.  168,  178, 
15  Sup.  Ct.  570,  39  L.  Ed.  660.  The  receiver  was  therefore  to  be 
treated  as  though  he  had  originally  been  made  a  defendant  (French  v. 
Gapen,  105  U.  S.  509,  525,  26  L.  Ed.  951),  at  least  so  far  as  the  rental 
was  concerned.  Particularly  is  this  true  since  the  Strong  suit  and  the 
receivership  suit  were  both  in  the  same  court.  By  its  decree  the  court 
resolved  the  controversy,  with  respect  to  certain  of  the  rental,  in  favor 
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of  Strong  and  against  the  receiver.  The  decree  was  rendered  Januar}^ 
25,  1897.  No  appeal  therefrom  was  ever  prosecuted.  One  prayed 
by  tlie  trust  company  was  allowed,  but  not  perfected.  The  time  for 
an  appeal  expired  July  25,  1897.  Act  March  3,  1891,  c  517,  §  iir 
26  Stat.  829  [U.  S.  Comp.  St.  1901,  p.  552] ;  United  States  v.  Baxter, 
2  C.  C.  A.  410,  51  Fed.  624.  No  effort  has  been  made  to  have  the  de- 
cree reversed  or  modified  upon  a  bill  of  review  for  error  in  law  appar- 
ent upon  the  face  of  the  decree  or  record,  and  it  is  now  too  late  to  da 
so.  Thomas  v.  John  Harvie's  Heirs,  10  Wheat.  146,  6  L.  Ed.  287; 
Kennedy  v.  Georgia  State  Bank,  8  How.  586,  609,  12  L.  Ed.  1209. 
Nor  is  it  now  sought  to  have  the  decree  reversed  or  modified  on  account 
of  any  newly  discovered  evidence,  or  to  have  it  vacated  on  account  of 
fraud  or  otherwise.  The  intervening  petitions  of  Dana  and  Whiting, 
filed  January  20,  1899,  almost  two  years  after  the  decree  was  rendered, 
proceed  upon  the  theory  that,  as  matter  of  law,  the  decree  should  have 
rejected  any  claim  of  Strong  to  hydrants'  rental,  and  that  the  petitioners 
are  not  bound  by  the  decree  because  not  parties  to  it  No  misconduct 
or  bad  faith  is  charged  against  the  receiver,  and  the  only  imputation 
of  bad  faith  is  embraced  in  the  charge  that  the  trust  company  "caused 
the  said  decree"  to  order  the  city  to  pay  tfie  rental  to  Strong, 
"whereby  through  the  cunning"  of  the  trust  company  and  another 
company,  which  acquired  the  waterworks  after  the  foreclosure  sale, 
the  rental  was  put  beyond  the  enforcement  of  the  petitioners'  equitable 
levy.  The  petitioners  do  not  state  the  manner  in  which  or  the  means 
by  which  the  trust  company  caused  this  provision  to  be  inserted  in  the 
decree,  or  what  constituted  the  cunning  spoken  of.  As  made,  the 
charge  is  without  effect  (Ambler  v.  Choteau,  107  U.  S.  586,  591,  i 
Sup.  Ct.  556,  27  L.  Ed.  322;  Fogg  V.  Blair,  139  U.  S.  118,  127,  11 
Sup.  Ct.  476,  35  L.  Ed.  104;  Ritchie  v.  McMuIlen,  159  U.  S.  235,  241, 
16  Sup.  Ct.  171,  40  L.  Ed.  133),  and  it  seems  to  have  been  abandoned. 
Of  course,  the  Strong  decree  binds  the  receiver,  and  bars*  any 
further  action  or  suit  by  him,  or  others  acting  in  the  same  right, 
aj^ainst  the  cit>'  for  the  rental  awarded  to  Strong.  The  creditors,. 
Dana  &  Whiting,  were  not  actual  parties  to  the  Strong  suit,  but  they 
were  represented  by  the  receiver,  and  are  as  much  bound  by  the  decree 
as  he  is.  They  were  what  are  sometimes  termed  quasi  parties.  Upon 
the  appointment  of  the  receiver  the  right  to  enforce  the  pa)rment  of 
hydrants'  rental  and  other  rights  in  action  due  to  the  water  company, 
or  becoming  due  during  the  continuance  of  the  receivership,  vested  in 
the  receiver,  and  he  became  the  proper  party  to  prosecute  all  necessary 
suits  for  that  purpose,  and  to  defend  such  suits  as  should  be  commenced 
for  the  purpose  of  estabh'shing  claims  against  or  rights  to  the  property 
of  the  water  company.  Porter  v.  Sabin,  149  U.  S.  473,  478,  13  Sup. 
Ct.  1008,  37  L.  Ed.  815;  Doggett  V.  Railroad  Co.,  99  U.  S.  72,  78, 
25  L.  Ed.  301;  Express  Co.  v.  Railroad  Co.,  99  U.  S.  191,  199, 
25  L.  Ed.  319;  Gray  v.  Davis,  10  Fed.  Cas.  1006,  1009;  Davis  v. 
Gray,  16  Wall.  203,  217,  219,  21  L.  Ed.  447;  High  on  Receivers  (3d 
Ed.)  §  316.  In  such  suits,  whether  brought  by  the  receiver  or  against 
him,  it  is  not  necessary,  and  generally  is  not  even  proper,  to  join  credit- 
ors of  the  debtor  company  with  the  receiver  as  parties.  Doggett  v. 
Railroad  Co.,  Express  Co.  v.  Railroad  Co.,  Gray  v.  Davis,  supra.     The 
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receiver  is  the  representative  of  the  court  and  of  all  the  parties  in  in- 
terest, and  can  neither  surrender  to  others  nor  divide  with  tliem  the 
management  of  the  prosecution  or  defense  of  such  suits  or  the  responsi- 
bility therefor.  Doggett  v.  Railroad  Co. ;  Express  Co.  v.  Railroad  Co. ; 
Porter  v.  Sabin,  149  U.  S.  479,  13  Sup.  Ct.  1008,  37  L.  Ed.  815 ;  Gray 
v.  Davis,  supra ;  Ames  v.  Union  Pacific  Ry.  Co.,  supra ;  High  on  Receiv- 
ers (3d  Ed.)  §§  134, 135,650 ;  Jones  on  Railroad  Securities,  §  495.  Where 
it  is  necessary  to  apply  for  and  obtain  leave  of  court  to  sue  a  receiver 
in  his  official  capacity,  "it  is  not  essential  to  the  jurisdiction  of  the  court 
over  the  receiver,  or  to  the  validity  of  the  order,  that  the  application 
should  be  based  upon  notice  to  the  parties  in  the  action  wherein  the 
receiver  was  appointed.  It  is  sufficient  that  leave  be  granted  by  the 
court  having  control  over  the  receiver,  upon  notice  to  him,  against 
whom  alone  the  cause  of  action  exists,  and  against  whom  the  proceed- 
ings must  be  brought."  High  on  Receivers  (3d  Ed.)  §  265 ;  Potter  v. 
Bunnell,  20  Ohio  St.  150,  158;  Farwell  v.  Great  Western  Railroad  Co., 
161  111.  522,  618,  44  N.  E.  891.  The  principle  underl)ring  the  several 
cases  bearing  upon  the  representative  character  of  a  receiver  is  well 
shown  in  Gray  v.  Davis,  supra.  It  was  a  case  wherein  a  receiver  ap- 
pointed in  a  railroad  foreclosure  suit  filed  a  bill  against  officers  of  the 
state  of  Texas  to  enjoin  them  from  taking  certain  action  calculated  to 
impair  property  interests  of  the  railroad  company  in  the  charge  of  the 
receiver,  and  held  by  him  for  the  benefit  of  the  creditors  of  the  com- 
pany. A  demurrer  was  interposed  upon  the  ground  that  the  creditors 
to  be  affected  were  not  made  parties  to  the  bill.  The  demurrer  was 
overruled,  the  circuit  judge  saying:  "The  creditors  are  neither  neces- 
sary nor  proper  parties,  because  they  are  represented  by  the  complain- 
ant who  is  a  receiver."  Gray  v.  Davis,  10  Fed.  Cas.  1009.  This  rul- 
ing was  affirmed  in  the  Supreme  Court,  where  it  was  stated : 

**A  receiver  Is  appointed  upon  a  principle  of  Justice  for  the  benefit  of  all 
concerned.  Every  kind  of  property  of  such  a  nature  that,  if  legal,  it  might 
be  taken  in  execution,  may,  If  equitable,  be  put  into  his  possession.  Hence 
the  appointment  has  been  said  to  be  an  equitable  execution.  He  is  virtually 
a  representative  of  the  court,  and  of  all  the  parties  in  interest  in  the  litiga- 
tion wherein  he  is  appointed.  He  is  required  to  take  possession  of  property 
as  directed,  because  it  is  deemed  more  for  the  interests  of  justice  that  he 
should  do  so  than  that  the  property  should  be  in  the  possession  of  either  of 
the  parties  in  the  litigation.  He  Is  not  appointed  for  the  benefit  of  either  of 
the  parties,  but  of  all  concerned."    Davis  v.  Gray,  16  Wall.  217,  21  L.  Ed.  447. 

Mr.  Calvert,  in  his  work  on  Parties  in  Equity,  says  (pages  20,  21): 

"There  are  certain  persons  whose  representative  character  is  derived  from 
the  law.  The  most  familiar  instance  is  that  of  executors  and  administra- 
tors in  respect  of  the  personal  estate  of  their  testator  or  intestate.  When- 
ever a  suit  Is  Instituted  which  affects  that  personal  estate,  all  the  legatees 
have  precisely  that  kind  of  interest  which  has  been  specified  in  the  general 
rule;  but  they  are  unnecessary  parties,  inasmuch  as  by  law  tlieir  interests 
are  protected.  They  themselves  may  be  said  to  be  represented  in  the  person 
of  the  executor  or  administrator.  It  would  be  very  Inconvenient  to  bring 
them  all  in  their  own  persons  before  the  court,  so  they  are  allowed  to  ap- 
pear by  their  representatives.  Thus  an  adequate  protection  is  provided  for 
their  interests,  and  the  spirit  of  the  general  rule  is  adopted,  although  the  let- 
ter of  it  is,  for  the  sake  of  convenience,  evaded." 

The  relation  of  a  receiver  to  intervening  creditors,  like  these,  is 
much  the  same  as  that  of  a  mortgage  trustee  to  the  bondholders. 


Digitized  by  VjOOQIC 


072  C2  C.  C.  A.  REPORTS. 

The  rights  and  lien  of  the  bondholders  must  be  worked  out  and  en- 
forced, in  greater  part,  through  the  trustee,  and  those  of  the  interven- 
ing creditors  through  the  receiver.  Being  bound  by  both  what  is 
done  by  and  what  is  done  against  his  representative,  the  bondholder 
or  intervening  creditor,  as  the  case  may  be,  should  have  some  rea- 
sonable and  timely  concern  for  whatever  is  done.  A  receiver  is  al- 
ways under  the  control  of  the  court,  and  if  these  creditors  believed 
a  wrong  was  done  to  them  by  the  Strong  decree  it  was  open  for 
them,  upon  a  reasonable  showing,  to  invoke  this  control  for  the 
purpose  of  effecting  the  institution  of  aK>ropriate  proceedings,  by 
appeal  or  otherwise,  to  remedy  that  wrong.  The  court  could  have 
directed  the  receiver  to  act,  or  have  permitted  the  creditors  to  do  so 
in  the  receiver's  name ;  but  application  for  the  institution  of  any  such 
proceeding  does  not  appear  to  have  ever  been  made  by  the  creditors 
either  to  the  receiver  or  to  the  court.  "It  cannot  be  doubted  that,  un- 
der some  circumstances,  a  trustee  may  represent  his  beneficiaries  in 
all  things  relating  to  their  common  interest  in  the  trust  property.  He 
may  be  invested  with  such  powers  and  subjected  to  such  obligations 
that  those  for  whom  he  holds  will  be  bound  by  what  is  done  against 
him,  as  well  as  by  what  is  done  by  him.  The  difficulty  lies  in  ascertain- 
ing whether  he  occupies  such  a  position,  not  in  determining  its  effect 
if  he  does.  If  he  has  been  made  such  a  representative,  it  is  well  set- 
tled that  his  beneficiaries  are  not  necessary  parties  to  a  suit  by  him 
against  a  stranger  to  enforce  the  trust.  (Shaw  v.  Norfolk  Co.  R.  R. 
Co.,  5  Gray,  171 ;  Bificld  v.  Taylor,  i  Beat.  91 ;  Campbell  v.  R.  R. 
Co.,  I  Woods,  376  [Fed.  Cas.  No.  2,366] ;  Ashton  v.  Atlantic  Bank, 
3  Allen,  220);  or  to  one  by  a  stranger  against  him  to  defeat  it  in 
whole  or  in  part  (Rogers  v.  Rogers,  3  Paige,  379;  Wakeman  v. 
Grover,  4  Paige,  34;  Winslow  v.  M.  &  P.  R.  R.  Co.,  4  Minn.  317  [Gil. 
230,  77  Am.  Dec.  519] ;  Campbell  v.  Watson,  8  Ohio,  500).  In  such 
cases  the  trustee  is  in  court  for  and  on  behalf  of  the  beneficiaries; 
and  they,  though  not  parties,  are  bound  by  the  judgment,  unless  it  is 
impeached  for  fraud  or  collusion  between  him  and  the  adverse  party. 
The  principle  which  underlies  this  rule  has  always  been  applied  in  pro- 
ceedings relating  to  railway  mortgages,  where  a  trustee  holds  the 
security  for  the  benefit  of  the  bondholders.  It  is  not,  as  seems  to 
be  supposed  by  the  counsel  for  the  appellants,  a  new  principle  de- 
veloped by  the  necessities  of  that  class  of  cases,  but  an  old  one,  long 
in  use  under  analogous  circumstances,  and  found  to  be  well  adapted 
to  the  protection  of  the  rights  of  those  interested  in  such  securities, 
without  subjecting  litigants  to  unnecessary  inconvenience.  *  *  * 
If  the  creditors,  mindful  of  their  interests,  are  dissatisfied  with  the 
manner  in  which  he  represents  them  in  suits  that  are  pending,  they 
may,  under  proper  circumstances,  intervene,  and  ask  to  be  made 
parties,  so  as  to  speak  for  themselves ;  but  their  adversary  need  not  go 
after  them,  except  under  the  direction  of  the  court."  Kerrison,  As- 
signee, V.  Stewart,  93  U.  S.  155,  160, 162,  23  L.  Ed.  843.  "The  trustee 
of  a  railroad  mortgage  represents  the  bondholders  in  all  legal  pro- 
ceedings carried  on  by  him  affecting  his  trust,  to  which  they  are  not 
actual  parties,  and  whatever  binds  him,  if  he  acts  in  good  faith,  binds 
them.  If  a  bondholder  not  a  party  to  the  suit  can,  under  any  circum- 
stances, bring  a  bill  of  review,  he  can  only  have  such  relief  as  the 
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trustee  would  be  entitled  to  in  the  same  form  of  proceeding."  Shaw 
V.  Railroad  Co.,  loo  U.  S.  605,  611,  25  L.  Ed.  757.  See,  also,  Wallace 
V.  Loomis,  97  U.  S.  146,  163,  24  L.  Ed.  895;  Richter  v.  Jerome, 
123  U.  S.  233,  246,  8  Sup.  Ct.  106,  31  L.  Ed.  132;  Vetterlein  v. 
Barnes,  124  U.  S.  169,  8  Sup.  Ct.  441,  31  L.  Ed.  400;  Elwell  v.  Fos- 
dick,  134  U.  S.  500,  511,  10  Sup.  Ct.  598,  33  L.  Ed.  998;  Kneeland  v. 
Luce  (2)  141  U.  S.  491,  509,  12  Sup.  Ct.  32,  35  L.  Ed.  830;  Credit  Co. 
V.  Arkansas  Central  R.  R.  Co.  (C.  C.)  15  Fed.  46,  52;  Farmers'  Loan 
&  Trust  Co.  V.  Kansas  City,  etc.,  R.  R.  Co.  (C.  C.)  53  Fed.  182, 
185;  Clyde  V.  Richmond,  etc.,  R.  R.  Co.  (C.  C.)  55  Fed.  445,  448. 
"Given  a  suit  in  which  there  is  jurisdiction  of  the  parties,  in  a  mat- 
ter within  the  general  scope  of  the  jurisdiction  of  courts  of  equity,  and 
a  decree  rendered  will  be  binding,  although  it  may  be  apparent  that 
defenses  existed,  which,  if  presented,  would  have  resulted  in  a  decree  of 
dismissal."  Hollins  v.  Brierfield  Coal  &  Iron  Co.,  150  U.  S.  371,  380, 
14  Sup.  Ct.  127,  37  L.  Ed.  1 1 13.  To  the  same  effect  is  the  decision 
in  Stout  V.  Lye,  103  U.  S.  66,  26  L.  Ed.  428.  The  Strong  decree 
binds  Dana  and  Whiting,  and  precludes  them  from  claiming  any  inter- 
est in  the  hydrants'  rental  awarded  to  Strong. 

6.  Should  the  cost  of  the  new  engine  and  additional  wells  incurred 
under  the  order  of  January  9,  1895,  be  charged  in  whole  or  in  part 
upon  the  income  earned  after  the  pledge  of  income  in  the  trust 
company's  mortgage  became  effective,  March  18,  1895  ?  The  question 
is  not  whether  these  improvements  shall  be  paid  for,  but  against 
what  funds  or  income  shall  the  completed  payment  of  their  cost  be 
charged?  The  master  found  that  this  expenditure  was  "not  for  re- 
pairs or  for  ordinary  construction,"  but  was  "for  the  permanent  im- 
provement and  betterment  of  the  property."  The  receiver's  petition 
upon  which  the  expenditure  was  authorized  represented  that  the  water 
company  had  "two  pumping  engines — one  high-duty  Gaskill,  of  four 
million  gallons  capacity,  and  one  Knowles  condensing  pumping  engine 
of  three  million  gallons  capacity.  The  latter  bursted  within  the  past 
twelve  months  two  cylinders,  which  it  would  be  very  expensive  to  re- 
place, and  said  engine  has  therefore  not  been  used  for  a  long  time. 
Furthermore,  this  pump  is  unfitted  for  the  direct  pressure  system  in 
use  at  said  works,  for  the  reason  that  it  is  too  light  for  that  work,, 
and  is  very  expensive  in  the  use  of  fuel.  Your  petitioner  deems  it 
necessary  to  purchase  a  new  improved  high-duty  pumping  engine  of 
about  four  million  gallons  daily  capacity."  After  stating  that  the 
supply  of  water  was  obtained  "through  six-inch  well  points  near  the 
bank  of  the  Kansas  river,"  the  petition  proceeded : 

"When  these  well  points  were  first  put  down,  they  furnished  a  sufficient 
supply  of  water,  but  they  have  become  corroded,  and  from  other  causes  said 
well  points  do  not  furnish  more  than  half  the  original  quantity  of  water,  and 
not  sufficient  to  answer  the  required  purposes.  Your  petitioner,  from  con- 
sultation with  capable  engineers,  and  from  his  own  knowledge,  has  become 
satisfied  that,  in  order  to  procure  a  sufficient  quantity  of  water,  It  will  be 
necessary  to  sink  near  the  banks  of  said  river  at  least  two  wells  fifty  feet  in 
diameter." 

In  his  deposition,  introduced  in  evidence  by  the  intervening  judg- 
ment creditors,  the  receiver  testified : 

"Q.  Now,  were  these  things  you  did  under  order  of  court  in  the  nature  of 
repairs  on  the  plant  as  it  ahready  stood,  or  were  they,  or  some  of  them,  ad* 
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ditlons  to  the  plant,  or  renewals  of  parts  of  it?  A.  There  was  that  new 
pomp,  and  then  the  connecting  therewith,  and  a  new  well,  fifty  feet  in  diam- 
eter, and  then  the  boring  ont  of  the  other  pump,  which  was  in  bad  shape, 
making  new  plungers,  and  all  that  sort  of  thing.  Of  course,  some  connec- 
tions, valves,  etc.  Q.  Make  the  plant  more  valuable?  A.  Well,  it  may  be; 
yes,  in  a  way.  That  was  necessary  to  make  the  plant  complete.  It  was 
never  complete  before.  I  will  have  to  explain  to  you,  perhaps.  They  had  a 
pumping  station  down  here,  and  they  had  two  small  pumps,  and  of  course 
it  was  inadequate  for  the  business  entirely.  It  could  not  give  enough  pres- 
sure, and  the  city  complained,  and  notified  that  they  would  not  pay  any  more 
hydrant  rental  if  they  did  not  get  more  pressure;  and  it  was  necessary  to 
make  a  plant  Just  where  it  is.  Of  course,  it  was  more  valuable.  It  was  not 
of  any  value  at  all  before.  The  well  capacity  was  insuflicient  It  became 
absolutely  necessary,  to  make  it  a  self-sustaining  plant,  to  sink  that  welL 
Q.  Do  you  know  whether  these  things  were  in  contemplation  by  the  company 
itself  at  the  time  you  were  appointed  receiver?  A.  Yes,  sir.  Q.  In  other 
words,  you  carried  out  what  the  city  [company]  itself  would  have  done? 
A.  I  was  the  manager  of  the  company  before  the  receivership,  and  I  recom- 
mended these  additions  to  make  it  effective;  but,  of  course,  the  company 
was  in  straits,  and  had  no  money  to  do  it  with,  and  had  to  stand  off  the  coun- 
cil and  everybody  until  we  could  get  money  after  the  receivership.  Q.  What 
money  came  in  after  you  became  receiver,  that  would  not  have  come  into  the 
company  If  it  had  continued  in  business?  A.  I  got  just  about  the  same 
money ;  It  came  just  the  same  as  before  the  receivership.  Q.  If  the  company 
got  the  same  money  that  you  got,  why  was  not  the  company  able  to  make 
these  Improvements  which  you  were  able  to  make  as  receiver?  A.  Because 
they  paid  interest  on  the  bonds.  After  I  became  receiver  we  used  the  money 
to  make  improvements." 

The  record  discloses  no  other  evidence  bearing  upon  the  character 
of  these  improvements.  This  evidence  and  the  master's  finding,  which 
is  not  excepted  to,  make  it  clear  that  the  cost  of  these  improvements 
was  not  a  current  expense  incurred  in  the  ordinary  course  of  operating 
the  mortgaged  propert>',  but  was  an  expense  outside  of  the  ordinal  y 
course,  and  incurred,  not  in  operation,  which  includes  repair,  but  in 
reconstruction,  enlargement,  and  permanent  improvement.  Lackawan- 
na, etc.,  Co.  V.  Farmers'  Loan,  etc.,  Co.,  176  U.  S.  298,  315,  20  Sup.  Ct 

363,  44  L.  Ed.  475- 

When  the  order  of  January  9,  1895,  was  made,  a  receiver  appointed 
under  the  bill  of  a  judgment  creditor  (O'Halloran)  was  in  possession 
of  the  property  of  the  debtor  company,  and  was  operating  its  water- 
works plant,  and  collecting  the  income  thereof  with  a  view  to  satisfy- 
ing the  claim  of  the  judgment  creditor  therewith.  The  entire  property 
was  then  covered  by  mortgages  to  Strong  and  the  trust  company, 
securing  the  payment  of  an  aggregate  indebtedness  exceeding  the 
salable  value  of  the  property,  and  this  was  disclosed  in  the  bill  under 
which  the  receiver  was  appointed.  The  trust  company's  mortgage, 
which  had  been  duly  recorded,  as  clearly  pledged  the  income,  and  made 
it  a  part  of  the  bondholders'  security,  as  it  did  the  corpus  of  the  prop- 
erty. The  only  difference  is  that  the  lien  of  such  a  mortgage  upon  the 
corpus  is  enforced  upon  default  by  foreclosure,  while  the  lien  upon  the 
income  is  enforced  upon  default  by  impounding  it  by  a  due  assertion 
of  the  right  to  it  in  the  manner  heretofore  shown.  It  is  the  income 
earned  thereafter,  and  not  that  earned  theretofore,  that,  as  against 
creditors  of  the  mortgagor,  is  thus  secured  to  the  mortgagee.  But  a 
mortgage  of  income,  even  before  it  is  made  effective  against  future  in- 
come in  the  sense  just  mentioned,  pves  to  the  mortgagee  a  vested  right 
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which  cannot  be  displaced,  postponed,  or  impaired  in  the  interest  or  at 
the  instance  of  an  unsecured  creditor,  any  more  than  can  the  mortgage 
lien  upon  the  corpus  of  the  property.  Until  the  trust  company  should 
be  entitled  to  make  the  pledge  of  income  in  its  mortgage  effective 
against  the  future  earnings,  and  should  do  so,  the  way  was  open  for  a 
judgment  creditor  of  the  water  company,  through  a  creditors'  bill  and 
the  appointment  of  a  receiver,  to  impound  the  income,  and  subject  it 
to  the  payment  of  his  claim.  The  satisfaction  of  the  claim  of  the  com- 
plaining creditor  from  assets  of  the  debtor  not  otherwise  adequately 
within  the  creditor's  reach  and  unaffected  by  any  prior  lien  or  superior 
equity,  is  the  controlling  purpose  of  such  a  suit  and  receivership.  They 
cannot,  without  the  consent  of  the  mortgagee,  be  made  the  medium  of 
reconstructing,  enlarging,  or  permanently  improving  mortgaged  prop- 
erty, and  of  making  5ie  cost  thereof  a  charge  or  lien  upon  the  property 
or  its  income  prior  or  superior  to  the  mortgage.  Nor  is  such  a  use  of  a 
creditors'  suit  and  receivership  rendered  permissible  because  the  work 
of  reconstruction,  enlargement,  or  permanent  improvement  is  required 
to  fit  the  mortgaged  property  for  better,  increased,  or  more  economical 
service  (Lackawanna,  etc.,  Co.  v.  Farmers'  Loan  &  Trust  Co.,  176  U.  S. 
298,  315,  20  Sup.  Ct.  363,  44  L.  Ed.  475),  or  because  it  tends  to  pre- 
serve or  enhance  the  value  of  the  mortgage  security  (Southern  Ry. 
Ca  V.  Carnegie  Steel  Co.,  176  U.  S.  257,  296,  20  Sup.  Ct.  347,  44  L.  Ed. 
458).  The  effect  of  work  of  this  character  cannot  always  be  foretold 
with  certainty.  It  may  not  accomplish  all  that  is  intended  or  expected, 
and  may  not  prove  beneficial  in  proportion  to  its  cost,  or  at  all.  No  risk 
or  element  of  uncertainty  such  as  this  is  contemplated  when  a  mortgage 
lien  is  contracted,  and  none  can  be  subsequently  fastened  upon  the 
mortgage  security  without  the  consent  of  the  mortgagee.  A  court  of 
equity  does  not,  by  the  appointment  of  a  receiver,  acquire  absolute  con- 
trol over  the  property  or  general  authority  to  displace  contract  liens. 
Kneeland  v.  Trust  Co.,  136  U.  S.  89, 97,  10  Sup.  Ct.  950,  34  L.  Ed.  379; 
Thomas  v.  Western  Car  Co.,  149  tj.  S.  95,  iii,  13  Sup.  Ct.  824,  37  L. 
Ed.  663 ;  Union  Loan  &  Trust  Co.  v.  Southern,  etc.,  Co.  (C.  C.)  51  Fed. 
106;  Savings,  etc.,  Co.  v.  Bear  Valley  Irr.  Co.  (C.  C.)  93  Fed.  339,  341. 
The  order  of  January  9,  1895,  was  made,  not  at  the  instance  of  the 
trust  company,  or  with  its  acquiescence,  but  without  notice  to  it,  and 
when  it  was  not  a  party  to- the  judgment  creditors'  suit,  or  in  any  wise 
responsible  for  the  receivership.  That  company's  foreclosure  suit 
was  commenced  February  26,  1895,  and  its  intervening  petition,  filed 
in  O'Halloran's  suit  March  18,  1895,  asserted  its  right  under  the  mort- 
gage, and  charged  that  the  existing  receivership  was  not  in  the  interest 
of  the  secured  creditors,  but  was  in  the  direct  interest  of  the  debtor 
company  and  of  others  who  were  endeavoring  to  continue  their  control 
over  its  affairs,  and  that  the  claim  of  O'Halloran  could  be  satisfied  from 
the  income  theretofore  collected  by  the  receiver.  Among  the  prayers 
in  this  petition  was  one  to  the  effect  that,  if  O'Halloran  had  obtained 
a  superior  right  to  payment  from  the  fund  then  in  the  possession  of  the 
receivers,  the  court  direct  immediate  payment  of  the  balance  due  upon 
his  judgment,  and  terminate  the  existing  receivership.  This  was  not 
done,  but  the  petition  was  not  the  less  a  protest  against  the  continuance 
of  the  O'Halloran  receivership,  and  against  its  use  for  purposes  other 
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than  the  satisfaction  of  O'Halloran's  claim.  Disbursements  under  the 
order  of  January  9,  1895,  began  soon  after  it  was  made,  and  the  entire 
cost  of  the  engine  and  wells  had  been  paid,  or  obligations  for  its  ex- 
penditure created,  by  the  receiver,  before  the  rights  of  the  trust  com- 
pany under  its  mortgage  received  recognition  in  the  court  below  on 
September  27,  1895,  by  the  order  extending  the  receivership  then  exist- 
ing to  the  company's  foreclosure  suit.  Of  the  total  expenditure  for 
the  engine  and  wells,  $12,769.85  had  been  disbursed  up  to  September 
27»  1895.  Referring  to  the  balance,  and  to  that  date,  tfie  receiver  testi- 
fied: 

"Q.  Ton  did  not  owe  at  that  date  for  things  actuaHy  famished  or  labor 
aotuaUy  done  under  that  order  up  until  that  date  the  sum  of  $7,605.64  [?] 
did  you?  A.  Of  course,  I  do  not  remember  the  dates.  I  am  of  the  impres- 
sion that  I  owed  nearly  that  much  on  that  pump.  I  agreed  to  pay  one-quar- 
ter when  shipped,  one-quarter  when  delivered,  and  the  rest  when  turned  over 
to  us.  The  contract  will  speak  for  itself.  I  do  not  remember.  Q.  Which 
had  all  been  furnished?    A.  Yes,  sir." 

The  master  found : 

**The  entire  sum  of  $19,972.76  expended  under  said  order  of  January  9, 
1896,  had  either  been  expended  or  obligations  for  its  expenditure  created  by 
the  receiver  before  the  date  of  the  filing  of  the  petitions  of  intervention  on 
the  31st  day  of  August,  1895,  by  Kate  J.  Dana  and  Grace  Whiting,  adminis- 
tratrix of  Catherine  M.  Whiting,  deceased,  and  before  the  order  extending 
the  receivership  to  the  Atlantic  Trust  Company  cause,  made  the  27th  day  of 
September,  1895." 

Under  such  circumstances  a  specific  objection,  at  the  time  of  the  ex- 
tension of  the  receivership,  to  further  disbursements  under  the  court's 
authorization,  would  have  been  unavailing.  For  other  reasons  it  was 
probably  not  necessary.  The  order  authorizing  the  improvements  did 
not  express  a  purpose  to  make  their  cost  a  charge  upon  the  mortgaged 
property  or  its  income  prior  or  superior  to  the  mortgage  lien,  and  the 
order  extending  the  receivership  did  not  express  such  a  purpose.  As 
shown  by  the  master's  report,  there  was  in  the  hands  of  the  receiver, 
March  18,  1895,  when  the  trust  company  asserted  its  claim  to  the  future 
income,  a  cash  balance  of  $12,076.87,  after  paying  $2,194.18  of  the 
cost  of  said  improvements,  and  after  deducting  the  claim  of  O'Halloran, 
and  all  current  operating  expenses  and  obligations  of  the  receivership, 
excepting  the  claim  of  Williams,  and  the  taxes  for  1895.  The  hy- 
drants' rental  then  due  and  uncollected  included  South  Topeka  rental, 
$3,67349,  and  city  rental,  $10,391.58.  Thus  the  assets  of  the  existing- 
receivership  susceptible  of  use  in  paying  for  improvements  undertaken 
by  it  were  approximately  sufficient  to  complete  payment  therefor  with- 
out resorting  to  the  property  or  income,  covered  by  the  trust  company's 
mortgage  lien.  That  the  rental  due  from  the  city,  other  than  the  South 
Topeka  rental,  would  eventually  be  awarded  to  Strong  in  his  fore- 
closure decree,  was  not  anticipated,  and  could  not  well  have  been.  Con- 
sidering the  entire  proceedings  and  the  circumstances  surrounding- 
them,  it  cannot  be  said  therefrom  that  the  trust  company  is  bound  by 
the  order  of  January  9,  1895,  or  by  what  was  done  thereunder,  or  that 
it  expressly  or  otherwise  assented  that  its  vested  mortgage  lien  be  post- 
poned or  subordinated  to  the  payment  of  the  cost  of  these  improve- 
ments, certainly  not  beyond  any  deficiency  in  tlie  assets  available  for 
such  payment,  but  not  covered  by  its  lien. 
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In  Lackawanna,  etc.,  Co.  v.  Farmers'  Loan,  etc.,  Co.,  176  U.  S.  298, 
316, 20  Sup.  Ct.  363,  370, 44  L.  Ed.  475,  it  is  said : 

"This  court  has  said  that  It  Is  the  exception,  not  the  role,  that  the  priority 
of  mortgage  liens  can  be  displaced.  Kneeland  v.  American  Loan  &  Trust  Co., 
136  U.  S.  89,  98  [10  Sup.  Ct  950,  34  L.  Ed.  379] ;  Thomas  v.  Western  Car  Co., 
149  U.  S.  95,  111  [13  Sup.  Ct  824,  37  L.  Ed.  663].  We  have  said  that  priority 
of  unsecured  claims  is  recognized  only  in  a  few  specified  cases,  in  which 
equity  and  good  conscience  require  that  the  vested  liens  of  mortgage  creditors 
shall  be  postponed  in  the  application  of  current  earnings  to  current  debts. 
Sound  principle  forbids  that  a  court  of  equity  should  imply  an  agreement 
upon  the  part  of  mortgage  creditors  to  subordinate  their  claims  to  such  debts 
as  those  due  to  the  Lackawanna  Company." 

The  debts  there  under  consideration,  and  held  inferior  to  the  prior 
lien  of  a  recorded  mortgage,  were  for  steel  rails  sold  and  delivered  to 
the  mortgagor,  where  the  requirement  for  their  use  in  replacing  old 
and  worn  ones  upon  the  mortgaged  railroad  was  imperative,  but  "so 
extensive  as  to  amount  to  reconstruction." 

In  Illinois  Trust  &  Savings  Bank  v.  Doud,  105  Fed.  123,  148,  44  C. 
C.  A.  389,  414, 415,  52  L.  R.  A.  481,  this  court,  after  careful  considera- 
tion of  the  rights  of  a  mortgagee  under  a  mortgage  like  the  one  here, 
said  in  conclusion : 

"A  mortgagee  of  the  property,  acquired  and  to  be  acquired,  and  of  the  in- 
come of  a  quasi  public  corporation,  such  as  a  railroad  company,  obtains  a 
lien  upon  the  net  income  of  the  company  after  the  current  expenses  of  opera- 
tion incnrred  in  the  ordinary  course  of  business  are  paid,  and  impliedly  agrees 
that  the  gross  income  shall  be  first  applied  to  the  payment  of  these  current 
ezx>en8es,  before  the  net  income  to  which  he  is  entitled  arises.  ♦  ♦  ♦  The 
class  of  claims  which  may  be  awarded  a  preference  in  payment  over  the  prior 
mortgage  debt  in  equity  is  limited  to  claims  for  current  expenses  incurred  in 
the  ordinary  course  of  the  operation  of  the  mortgaged  property  within  a  lim- 
ited time  before  the  appointment  of  a  receiver.  It  does  not  include  claims  for 
money  loaned,  or  for  material  or  labor  furnished  to  make  necessary  bene- 
ficial and  permanent  additions  or  improvements  to  the  mortgaged  property. 
♦  ♦  ♦  The  test  of  a  preferential  equity  of  a  claim  is  its  consideration.  If 
its  consideration  was  a  current  expense  of  the  operation  of  the  mortgaged 
property,  which  inured  to  its  benefit,  and  which  was  incurred  in  the  ordinary 
course  of  its  business,  within  a  limited  time  anterior  to  the  appointment  of 
the  receiver,  the  claim  may  be  preferred.  The  Supreme  Court  has  refused 
to  apply  the  principle  of  the  civil  and  maritime  laws  of  awarding  priority  to 
the  last  creditor  who  famished  repairs  and  supplies  to  a  vessel  to  the  dis- 
tribution of  the  proceeds  of  the  foreclosure  of  mortgages  of  quasi  public  cor- 
porations. Raih'oad  Co.  v.  Cowdrey,  11  Wall.  459,  474,  482,  20  L.  Ed.  199; 
Thompson  v.  Raihroad  Co.,  132  U.  S.  68,  74,  10  Sup.  Ct  29,  33  L.  Ed.  256.  If 
the  consideration  of  a  claim  is  not  a  part  of  the  current  expenses  of  the  ordi- 
nary operation  of  the  mortgaged  property,  but  is  a  part  of  the  expense  of 
constructing  a  permanent  addition  or  improvement  to  it  out  of  the  ordinary 
course  of  its  operation,  neither  the  fact  that  it  tended  to  conserve  and  Improve 
the  property  and  increase  the  security  of  the  mortgagee,  nor  the  fact  that  it 
was  necessary  to  keep  the  mortgagor  a  going  concern,  nor  the  fact  that  the 
mortgagor  pledged  or  mortgaged  the  current  income  to  secure  it,  will  give  the 
claim  a  preferential  equity  over  the  lien  of  a  prior  mortgage." 

The  claim  there  under  consideration  and  held  inferior  to  the  prior 
lien  of  a  recorded  mortgage  was  for  money  loaned  to  the  mortgagor 
to  enable  it  to  pay  an  installment  of  interest  on  the  mortgage  debt, 
and  to  construct  an  addition  to  the  mortgaged  electric  plant. 

These  decisions  are  decisive  of  the  present  question.  The  difference 
that  in  each  of  them  the  claim  denied  priority  in  payment  was  incurred 
by  the  mortgagor,  while  here  the  improvements  were  made  by  a  receiv- 
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er  under  the  court's  authorization,  is  not  material  or  controlling  under 
the  circumstances  of  this  case.  Both  decisions  determine  and  declare 
the  rights  in  mortgaged  property  and  its  income  which  vest  in  a  mort- 
gagee. These  vested  rights  are  not  affected  by  a  proceeding  had, 
without  notice  to  the  mortgagee,  in  a  receivership  where  he  is  not  a 
party  to  the  suit,  and  does  not  subsequently  give  express  or  implied 
assent  to  what  is  done.  Kneeland  v.  Trust  Co.,  136  U.  S.  89,  96,  100, 
10  Sup.  Ct.  950,  34  L.  Ed.  379;  Virginia,  etc..  Coal  Co.  v.  Central 
Railroad,  etc.,  Co.,  170  U.  S.  355,  371,  18  Sup.  Ct.  657,  42  L.  Ed.  1068. 
The  reconstruction,  enlargement,  or  permanent  improvement  of  mort- 
gaged property  by  a  court's  receiver,  under  such  circumstances,  does 
not  any  more  displace  or  postpone  the  prior  mortgage  lien  than  would 
the  like  act  of  the  mortgagor  in  the  absence  of  a  receivership. 

It  follows  that  the  cost  of  the  new  engine  and  additional  wells  incur- 
red under  the  order  of  January  9,  1895,  should  be  charged  against  the 
income  earned  prior  to  March  18,  1895,  when  the  pledge  of  income 
in  the  trust  company's  mortgage  became  effective.  The  judgment 
creditors,  Dana  and  Whiting,  intervened  in  the  receivership  suit  Au- 
gust 31,  189s,  and  the  cost  of  these  improvements,  as  an  existing  obli- 
gation of  the  receivership,  was  then  a  charge  upon  all  the  income  not 
covered  by  the  mortgage  lien  of  the  trust  company,  and  therefore 
takes  precedence  over  the  equitable  levy  effected  by  their  intervention. 

7.  The  services  of  Williams,  rendered  after  March  18,  1895,  should 
be  charged  against  the  income  subsequently  earned,  and  his  services 
prior  to  that  date  should  be  charged  against  the  prior  income.  The 
same  rule  applies  to  the  taxes.  They  were  not  payable  until  Novem- 
ber, but,  bemg  for  the  entire  calendar  year,  they  could  not  equitably 
be  charged  upon  the  income  for  that  month,  or  for  a  fraction  of  the 
year  including  that  month,  any  more  than  they  could  be  charged 
against  the  income  for  the  particular  week  or  day  when  they  became 
payable.  The  nature  of  these  expenses  is  such  that,  as  between  the 
parties  to  these  appeals,  they  should  be  charged  against  current  in- 
come. The  taxes  were,  of  course,  a  lien  superior  to  all  of  the  other 
claims. 

Under  the  rules  here  announced,  the  entire  property  and  income 
will  be  taken  in  the  satisfaction  of  receivership  obligations  and  mort- 

?ic:e  debts  which  are  superior  to  the  claims  of  Dana  and  Whiting, 
he  decree  of  the  court  below  is  therefore  reversed,  with  instructions 
to  dismiss  their  intervening  petitions. 
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(129  Fed.  1004.) 

AMERICAN  SALES  BOOK  CO.  et  aL  v.  CARTBR^CRUMB  CO.  et  al. 
(Circuit  Court  of  Appeals,  Second  Circuit  April  25,  1904.)  No.  193.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Western  District  of  New 
York.  M.  B.  Phllllpp,  for  appellants.  Charles  H.  Duell,  for  appellees.  Be- 
fore WALLACE,  LACOMBE,  and  TOWNSBND,  Circuit  Judges.  Decree  (125 
Fed.  499)  reversed  in  open  court 


(129  Fed.  1004.) 

AMERICAN  SPIRITS  MFG.  CO.  v.  EASTON  et  al.  (Circuit  Court  of  Ap- 
peals, Seventh  Circuit  October  16,  1903.)  No.  1,001.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Levy 
Mayer,  for  appellant  John  S.  Stevens,  for  appellee.  No  opinion.  Decree 
(120  Fed.  440)  reversed,  and  cause  remanded. 


(128  Fed.  1017.) 

AMERICAN  SUGAR  REFINING  CO.  v.  RUTAN,  Internal  Revenue  Col- 
lector. (Circuit  Court  of  Appeals,  Third  Circuit  March  29,  1904.)  No.  61. 
In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  New 
Jersey. 

PER  CURIAM.  This  cause  came  on  to  be  heard  on  the  transcript  of  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District  of  New  Jer- 
sey; and,  stipulation  of  counsel  being  presented  in  open  court  wherein  it 
was  agreed  by  counsel  for  the  defendant  in  error  that  the  Judgment  in  said 
cause  be  reversed,  with  directions  to  the  Circuit  Court  to  enter  Judgment  for 
the  plaintiff,  not  only  to  the  extent  and  for  the  amount  awarded  by  the  said 
Judgment  of  the  said  Circuit  Court  but  also,  in  addition  thereto,  for  the 
amount  of  taxes  paid  by  the  plaintiff  to  the  said  collector  upon  receipts  from 
interest  and  dividends,  with  interest  upon  such  payments  from  the  several 
dates  when  the  same  were  made,  it  is,  on  consideration  whereof,  now  here 
ordered  and  adjudged  by  this  court  that  the  Judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is,  hereby  reversed ;  and  it  is  further 
ordered  that  this  cause  be  remanded  to  the  said  Circuit  Court  with  directions 
to  enter  judgment  in  favor  of  the  plaintiff  in  accordance  with  the  stipulation 
filed  in  said  cause.    123  Fed.  979. 


(128  Fed.  1018.) 

B.  LOWENSTEIN  &  BROS.  v.  THOMAS  et  al.  (Circuit  Court  of  Appeals, 
Fifth  Circuit  January  6,  1904.)  No.  1,125.  Petition  to  Revise  and  Super- 
intend the  Proceedings  of  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi.  John  W.  Apperson,  for  petitioners.  Wm. 
C.  McLean,  for  respondents.  Before  PARDEE.  McCORMICK,  and  SHELBY, 
Circuit  Judges. 

PER  CURIAM.  In  the  former  decree  entered  in  this  case,  on  December 
14th  of  the  present  term,  we  erroneously  affirmed,  when  we  should  have  re- 
versed. Now,  therefore,  said  decree  is  recalled  and  vacated,  and  it  is  ordered 
that  the  following  be  entered  In  lieu  thereof,  to  wit:  The  decision  In  this 
case  has  been  withheld  to  await  action  of  the  Supreme  Court  on  appeal  in 
Kahn  v.  Cone  Export  &  Commission  Company,  decided  by  this  court  March 
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15,  1902,  and  reported  Id  115  Fed.  290,  53  C.  C.  A.  92,  wherein  the  same  ques- 
tion of  preference  was  Involved;  and,  said  appeal  having  been  dismissed  by 
reason  of  the  decision  of  the  Supreme  Court  on  the  points  involved  in  Jaquith 
v.  Alden,  189  U.  S.  78,  23  Sup.  Ct  649,  47  L.  Ed.  717,  we  now  reverse  the  de- 
cree of  the  District  Court,  with  costs,  and  remand  the  cause,  with  instructions 
to  allow  the  claims  of  Boyd,  Lunham  &  Co.  and  of  the  Carlton  Dry  Goods 
Company  against  the  estate  of  Wright  &  Berryhill,  bankrupts,  as  presented, 
and  to  allow  the  claim  of  B.  Lowenstein  &  Bros,  against  the  estate  of  Wright 
&  Berryhill,  as  presented,  upon  the  surrender  by  said  Lowenstein  &  Bros,  of 
the  sum  of  $135.04,  the  last-mentioned  sum  being  the  amount  of  actual  pref- 
erence received  by  said  B.  Lowenstein  &  Bros,  from  Wright  &  B^ryhill,  bank- 
rupts, within  four  months  prior  to  the  adjudication  in  bankruptcy,  and  to 
otherwise  proceed  in  said  cause  according  to  the  opinion  of  this  court  in  Kahn 
V.  Cone  Export  &  Commission  Co.  and  the  opinion  of  the  Supreme  Court  in 
Jaquith  v..  Alden. 


<128  Fed.  lOia) 

CITY  OF  CHESTER  v.  PETER  HAGAN  &  CO.  (Circuit  Court  of  Appeals, 
Third  Circuit  March  22,  1904.)  No.  2.  Appeal  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Pennsylvania. 

ACHESON,  Circuit  Judge.  This  cause  came  on  to  be  heard  on  the  transcript 
of  record  from  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  and  on  motion  of  counsel  for  the  appellant  that  said 
cause  be  dismissed.  It  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court  that  the  appeal  from  the  said  District  Court  be,  and  the  same  is  here- 
by, dismissed  at  the  costs  of  appellant    See  116  Fed.  223. 


(128  Fed.  1019.) 

COCHRAN  et  al.  v.  MONTGOMERY  COUNTY.  (Circuit  Court  of  Appeals, 
Fifth  Circuit  April  5.  1904.)  No.  1,343.  In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Middle  District  of  Alabama.  Before  PARDEE,  MC- 
CORMICK, and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  case  has  heretofore  been  twice  before  this  court 
On  this  writ  of  error  no  new  questions  are  raised,  except  in  regard  to  the  al- 
lowance of  interest  and  as  to  that  the  Circuit  Court  ruled  correctly,  and  its 
Judgment  should  be  affirmed ;  and  it  is  so  ordered.  See  126  Fed.  456»  62  a  C. 
A.  70. 


(128  Fed.  1019.) 

COULTER.  Auditor,  v.  FARGO.  (Circuit  Court  of  Appeals,  Sixth  CJlrcuit 
February  13.  1904.)  No.  1,227.  Appeal  from  the  Circuit  CJourt  of  the  United 
States  for  the  Eastern  District  of  Kentucky.  John  W.  Ray,  for  appellant 
Lawrence  Maxwell,  Jr.,  for  appellee.  Before  LURTON,  SEVERENS,  and 
RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  case  involves  the  taxes  assessed  against 
the  American  Express  Company  for  1800,  1900,  and  1901.  The  questions  are 
identical  with  those  dealt  with  in  Coulter  v.  Weir  (C.  C.  A.)  127  Fed.  897,i  and 
the  result  must  be  governed  by  the  opinion  In  that  case.  The  bill  will  be 
dismissed,  so  far  as  relief  is  sought .  against  the  taxes  claimed  against  the 
state,  being  in  effect  a  suit  against  the  state  as  to  those  taxes.  The  Juris- 
dictional amount  requisite  to  sustain  the  suit  for  the  purpose  of  restraining 
the  defendant  from  certifying  the  valuations  to  the  county  court  clerks  of 
the  state  as  a  basis  for  local  assessment  is  sufflclent,  irrespective  of  the 
amount  claimed  by  the  state,  and  the  decree  In  all  other  particulars  will  there- 
fore be  affirmed.    The  costs  of  appeal  will  be  divided. 
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(128  Fed.  1019.) 

COULTER,  Auditor,  v.  WEIR.  (Circuit  Court  of  Appeals.  Sixth  Circuit 
February  13,  1904.)  Nos.  1,222,  1,223.  Appeals  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Kentucky.  John  W.  Ray,  for  ap- 
pellant Lawrence  Maxwell,  Jr.,  for  appellee.  Before  LURTON,  SBVERENS, 
and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  These  two  cases  involve  the  taxes  assessed 
against  the  Adams  Express  Company  for  1897  and  1898.  They  were  heard 
with  Coulter,  Auditor,  v.  Weir,  President  Adams  Express  Company  (No. 
1,224 ;  C.  O.  A.)  127  Fed.  897,i  just  disposed  of  by  an  opinion  which  covers 
all  the  questions  arising  upon  these  appeals.  The  decree  in  each  case  will 
be  reversed,  so  far  as  relief  is  sought  against  the  taxes  claimed  by  the  com- 
monwealth of  Kentucky,  and  affirmed,  so  far  as  the  defendant  is  restrained 
from  certifying  the  valuations  for  local  assessments,  except  as  corrected. 
The  costs  of  appeal  in  each  case  will  be  divided. 


(129  Fed.  1005.) 

EMPIRE  STATE-IDAHO  MINING  &  DEVELOPING  CO.  T.  BUNKER 
HILL  &  SULLIVAN  MINING  &  CONCENTRATING  CO.  (two  cases).  (Cir- 
cuit Court  of  Appeals,  Ninth  Circuit.  May  4,  1904.)  Nos.  993,  994.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Idaho,  North- 
em  Division.  W.  B.  Heybum,  for  appellant  Curtis  H.  Llndley,  Henry 
Blckhoff,  John  R.  McBride,  and  Myron  A.  Folsom,  for  appellee.  Dismissed 
pursuant  to  stipulation.    See  106  Fed.  471,  and  108  Fed.  189. 


(129  Fed.  1005.) 

LEHIGH  VALLEY  TRACTION  CO.  v.  HALE  &  KILBURN  MFG.  CO. 
(Circuit  (Dourt  of  Appeals,  Third  Circuit  May  19,  1904.)  Appeal  from  the 
Circuit  CJourt  of  the  United  States  for  the  Eastern  District  of  Pennsylvania. 
(5eo.  H.  Knight,  for  appellant  S.  O.  Edmonds,  for  appellee.  Dismissed  by 
consent  of  counsel,  without  costs.    See  126  Fed.  663. 


(128  Fed.  1020.) 

LOUISVILLE  &  N.  R.  CO.  v.  WEST  COAST  NAVAL  STORES  CO.  (Cir- 
cuit Court  of  Appeals.  Fifth  Circuit  March  29,  1904.)  No.  1,323.  In  Error 
to  the  Circuit  Ourt  of  the  United  States  for  the  Northern  District  of  Florida. 
W.  A.  Blount  for  plaintiff  in  error.  Jno.  C.  Avery,  for  defendant  in  error. 
Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  questions  Involved  on  this  writ  of  error  were  fully 
decided  when  this  case  was  first  before  the  court  See  West  Coast  Naval 
Stores  Company  v.  Louisville  &  Nashville  R.  Co.,  121  Fed.  645,  57  C.  C.  A. 
671.  And,  as  we  adhere  to  the  views  therein  expressed,  the  Judgment  of  the 
Circuit  Ck>urt  is  affirmed. 


<128  Fed.  1020.) 

MEXICAN  CENT.  RY.  CO.,  Limited,  v.  ROBINSON.  (Circuit  Court  of 
Appeals,  Fifth  Circuit  April  5,  1904.)  No.  1,225.  In  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Texas.  T.  A.  Falvey 
and  Waters  Davis,  for  plaintiff  in  error.  Millard  Patterson  and  J.  A.  Buck- 
ler, for  defendant  in  error.  Before  PARDEE,  McCORMICK,  and  SHELBY, 
Circuit  Judges. 

PER  CURIAM.  A  majority  of  the  court  is  of  the  opinion  that  there  is  no 
reversible  error  in  the  record,  and  the  judgment  is  therefore  affirmed. 

PARDEE,  Circuit  Judge  (dissenting).  This  case  was  instituted  in  the  Cir- 
cuit Court  on  the  following  allegation  as  to  Jurisdiction :   "The  petition  of  H. 
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A.  Robinson,  an  American  citizen,  and  a  citizen  of  and  a  resident  in  El  Paso 
county,  state  of  Texas,  and  of  the  Western  District  of  Texas,  and  who  com- 
plains of  the  Mexican  Central  Railway  Ck)mpany,  Limited,  a  railroad  corpo- 
ration duly  and  legally  incorporated  by  and  under  the  laws  of  the  state  of 
Massachusetts,  and  which  has  its  residence  and  domicile  in  the  said  state 
of  Massachusetts,  and  which  has  a  local  agent  representing  it  in  El  Paso 
county,  Texas."  A  duly  reserved  bill  of  exceptions  shows  the  following  pro- 
ceedings before  the  court:  "H.  A.  Robinson  t.  The  Mexican  Central  Railway 
Company,  Limited.  No.  298.  Be  it  remembered:  That  at  the  April  term 
of  said  court  A.  D.  1902,  the  above  styled  and  numbered  cause  being  called 
for  trial,  both  plaintiff  and  defendant  announced  ready  for  trial,  whereupon 
a  Jury  consisting  of  twelve  good  and  lawful  Jurors  were  selected  by  the  par- 
ties and  duly  impaneled  by  the  court  to  try  said  cause.  That  the  plaintiffs 
counsel  introduced  plaintilT  himself  as  witness,  and  examined  him  fully  touch- 
ing his  entire  cause  of  action  as  set  out  in  his  petition  filed  in  this  cause. 
That  defendant's  counsel,  on  cross-examination  of  plaintiff,  showed  by  him 
that  he  was  born  in  Canada,  and  that  at  the  time  he  was  bom  in  Canada  his 
parents  lived  there,  his  father  having  been  bom  in  England,  and  tliat  he 
(plaintiflT)  had  never  taken  out  any  citizenship  papers,  and  he  did  not  know 
whether  or  not  his  father  had  ever  taken  out  any.  On  making  such  proof 
the  defendant's  counsel  then  made  a  motion  in  writing,  which  was  filed  on 
the  15th  day  of  April,  1902,  to  dismiss  the  cause,  because  tlie  evidence  showed 
that  the  plaintiflT  was  a  citizen  of  the  Dominion  of  Canada,  and  not  a  citizen 
of  the  UAited  States  of  America ;  and  the  court  heard  said  motion  and  stated 
to  counsel  for  plaintiff  that  he  would  sustain  the  same  and  dismiss  this  ac- 
tion, whereupon  tlie  plaintiff's  coimsel  requested  the  court  to  permit  him 
to  withdraw  his  announcement  of  readiness  for  trial  and  to  continue  the  cause 
on  the  ground  of  surprise,  which  request  the  court  granted,  and  tiie  cause 
was  continued  until  the  November  term  of  this  court  That  defendant's  mo- 
tion to  dismiss  said  cause  was  as  follows,  to  wit :  'H.  A.  Robinson  v.  Mexican 
Ceuti-al  Railway  Co.,  Limited.  No.  298.  Now  comes  defendant  in  the  above 
styled  and  numbered  cause,  and  moves  the  court  to  dismiss  this  cause  for  the- 
reason  that  it  appears  at  this  stage  of  the  proceedings  from  plaintifTs  own 
testimony  that  he  is  a  citizen  of  the  Dominion  of  Canada,  and  not  a  citizen 
of  the  United  States  of  America,  or  of  the  state  of  Texas,  or  county  of  El 
Paso.  Wherefore  defendant  prays  that  this  cause  be  dismissed  at  plaintiff's 
cost  Falvey  &  Davis,  Attomeys  for  Defendant'  Indorsed:  *No.  298.  In 
U.  S.  Circuit  Court  H.  A.  Robinson  v.  M.  C.  Ry.  Co..  Lim.  Defendant's 
Motion  for  Dismissal  for  Want  of  Jurisdiction.  Filed  April  16,  1902.  D. 
H.  Uart,  Clerk.'  That  at  the  November  term  of  said  court,  to  wit  on  the 
8th  day  of  November,  this  cause  being  again  called  for  trial,  there  up- 
on came  the  plaintiff  and  presented  its  reply  to  defendant's  objection  to- 
the  Jurisdiction  of  the  court  which  reply  was  filed  on  the  5th  day  of  Novem- 
ber, 1902,  and  is  as  follows:  *In  the  United  States  Circuit  Court  W.  D.  T. 
H.  A.  Robinson  v.  Mexican  Central  Railway  Co.,  Limited.  No.  298.  Now 
comes  the  plaintiff  herein,  H.  A.  Robinson,  and  for  answer  to  the  defendant's 
plea  or  suggestion  of  want  of  Jurisdiction  to  hear  and  determine  this  cause 
states  the  following  facts  to  the  court :  That  this  suit  was  instituted  in  this 
court  by  H.  A.  Robinson  on  the  12th  day  of  September,  1901;  that  on  the 
same  day  the  clerk  of  this  court  issued  a  citation  in  regular  and  proper  form 
for  the  defendant  which  was  duly  served  upon  the  defendant  on  the  13tb 
day  of  September,  A.  D.  1901 ;  that  on  the  7th  day  of  October,  1901,  the  de- 
fendant the  Mexican  Central  Railway  Company,  Limited,  by  its  duly  authw- 
ized  attorneys,  Falvey  &  Davis,  appeared  and  filed  the  following  answer,  to 
wit:  "In  U.  S.  Circuit  Court  W.  D.  of  Texas,  October  Term,  1901.  H.  A. 
Robinson  v.  M.  C.  Ry.  Co.,  Ltd.  No.  298.  Now  comes  the  defendant  in  the 
above  styled  and  numbered  cause,  by  its  attorneys,  and,  excepting  to  plain- 
tiff's petition  filed  herein,  says  that  the  matters  and  things  set  forth  therein 
are  not  sufficient  in  law;  and  of  this  it  prays  the  Judgment  of  the  court 
[Signed]  Falvey  &  Davis,  Attorneys  for  Defendant  Further  answering  here- 
in, tlie  defendant,  by  its  attorneys,  comes  and  says  that  it  denies  all  and 
singular  the  allegations  in  plaintiff's  petition  contained,  and  of  this  it  puts 
itself  upon  the  country.  [Signed]  Falvey  &  Davis,  Attorneys  for  Defend- 
ant"   That  at  the  October  term,  1901,  of  this  court,  the  plaintiff's  counsel,. 
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C.  N.  Buckler,  agreed  with  the  defendant's  counsel,  Falvey  &  Davis,  that  for 
that  term  of  the  court  said  cause  should  be  continued,  and  In  pursuance  of 
said  agreement  said  cause  was  continued  by  the  court  until  the  next  succeed- 
ing term  of  this  court,  to  wit,  the  April  term,  1002.  That  at  the  April  term, 
1902,  said  cause  was  duly  called  for  trial,  and  both  plaintiff  and  the  defend- 
ant announced  ready  for  trial,  whereupon  a  jury  consisting  of  twelve  good 
and  lawful  jurors  were  selected  by  the  parties  and  duly  impaneled  by  the 
court  to  try  said  cause.  That  the  plaintiff's  counsel  introduced  the  plaintiff 
himself  as  a  witness,  and  examined  him  fully  touching  his  entire  cause  of 
action  as  set  out  in  his  petition  filed  in  this  case.  That  defendant's  counsel, 
on  cross-examination  of  the  plaintiff,  showed  by  him  that  he  was  born  in 
Canada,  and  that  at  the  time  he  was  bom  in  Canada  his  parents  lived  there. 
Upon  making  such  proof  the  defendant's  counsel  then  made  a  motion  in  writ- 
ing, which  was  filed  on  the  16th  day  of  April,  1902,  to  dismiss  the  cause  be- 
cause the  evidence  showed  that  the  plaintiff  was  a  citizen  of  the  Dominloa 
of  Canada,  and  not  a  citizen  of  the  United  States  of  America,  and  the  court 
heard  said  motion  and  stated  to  counsel  for  the  plaintiff  that  he  would  sustain 
the  same  and  dismiss  the  action.  Whereupon  the  plaintiff's  counsel  requested 
the  court  to  permit  him  to  withdraw  his  announcement  of  readiness  for  trial, 
and  to  continue  the  cause,  on  the  ground  of  surprise,  which  request  the  court 
granted,  and  the  cause  was  continued  until  the  present  term  of  the  court. 
That  the  defendant  has  never  pleaded  to  the  jurisdiction  of  this  court,  and 
has  never  by  any  proper  pleading  asserted  its  right  to  be  sued  In  the  district 
of  its  domicile.  That  by  appearing  at  the  Ck!tober  term,  1901,  of  this  court, 
and  filing  a  general  answer,  and  agreeing  that  the  cause  should  be  continued, 
and  at  the  April  term,  1902,  of  this  court,  announcing  ready  for  trial,  assist- 
ing in  impaneling  the  jury,  it  waived  its  right  to  be  sued  in  the  district  of 
its  domicile,  and  cannot  now  be  heard  to  assert  such  right  for  the  purpose 
of  defeating  the  plaintiff's  right  to  a  trial  of  this  cause  in  this  court  And 
the  plaintiff  expressly  pleads  said  fact  as  constituting  such  waiver.  Where- 
fore the  plaintiff  prays  the  judgment  of  the  court  upon  this  his  plea,  and  also 
prays  that  he  may  be  permitted  to  proceed  with  the  trial  of  this  cause  in  this 
court  Patterson  &  Buckler,  Attorneys  for  the  Plaintiff.*  It  was  admitted 
that  the  cause  was  continued  by  agreement  at  the  October  term,  1901.  That 
upon  the  reading  of  said  reply  defendant  by  its  attorneys,  came  and  asked 
leave  to  withdraw  its  anerwer,  filed  at  the  previous  term  of  said  court,  and 
asks  leave  to  Insist  upon  its  moticm  to  dismiss  said  cause  for  want  of  juris- 
diction, stating  that  at  the  time  it  had  filed  its  original  answer  it  was  not 
aware  that  plaintiff  was  a  citizen  of  Canada,  but  believed  that  he  was  a  citi- 
zen and  resident  of  the  state  of  Texas,  and  of  the  Western  District  of  Texas, 
as  all^^  in  his  petition.  The  court  refused  to  permit  defendant  to  with- 
draw said  answer,  and  refused  to  permit  it  to  file  and  further  plead  to  the 
jurisdiction  in  this  cause,  but  sustained  plaintiff's  motion,  to  which  action 
and  order  of  the  court  defendant  then  and  there  in  open  court  excepted." 

In  Hunt  V.  Howes,  74  Fed.  657,  21  C.  C.  A.  356,  this  court  mulcted  with 
costs  the  plaintiff  in  error  (defendant  in  the  court  below)  because  his  coun- 
sel did  not  seasonably  make  objection  to  the  fact  that  the  plaintiffs  in 
the  Circuit  Court  did  not  allege  in  their  pleadings  the  essentials  of  jurisdic- 
tion; and  in  an  elaborate  opinion  the  court  laid  down  a  high  standard  of 
ethics  which  "the  noblesse  of  the  robe"  Imposed  upon  counsel.  I  quote  a 
fragment :  "It  is  certain,  however,  that  it  was  the  business  of  the  defendant'^ 
counsel  to  deal  openly  and  fairly  with  the  court  The  day  of  brilliant  strate- 
gical displays  in  judicial  trials  has  departed,  nor  Is  a  court  of  the  United 
States  a  congenial  spot  for  surprisals  and  ambuscades."  The  propriety  of  the 
judgment  in  Hunt  v.  Howes  has  been  very  seriously  questioned  in  other  courts. 
See  Houston  v.  FUer  &  Stowell  Co.,  105  Fed.  538,  44  C.  C.  A.  583.  But  it 
remained  for  a  majority  of  this  court  to  overlook  the  ethical  standard  therein 
promulgated.  In  the  Instant  case  the  record  shows  that  the  appearance  and 
answer  of  the  defendant  railway  company  were  obtained  under  false  allega- 
tions as  to  the  citizenship  of  the  plaintiff.  I  think  the  objection  was  made 
seasonably,  and  the  relief  asked  for  should  have  been  given.  As  the  record 
stands,  it  presents  a  case  where  the  jurisdiction  of  the  court  was  based  on 
false  representations,  and,  in  my  opinion,  unfairly  retained.  The  letter  and 
spirit  of  section  5  of  the  act  of  1875  (18  Stat  472)  should  have  applied. 


Digitized  by  VjOOQIC 


684  02  C.  C.  A.  REPORTS. 

(129  Fed.  1006.) 

In  re  MILES  et  al.  (Circuit  Ck>nrt  of  Appeals,  Eighth  (Mrcult  May  S, 
1904.)  No.  30.  F.  L.  Hamer,  for  petitioners.  On  petition  for  review.  Dis- 
missed, with  costs,  for  want  of  prosecution. 


(129  Fed.  1006.) 

THE  NEW  ENGLAND.  (Circuit  Court  of  Appeals,  First  Circuit  April  14^ 
1904.)  No.  488.  Appeal  from  the  District  Court  of  the  United  States  for  the 
District  of  Massachusetts.  Thomas  J.  Gargan,  Patrick  M.  Keating,  and  Sewall 
C.  Brackett,  for  appellant  Walter  C.  Cogswell,  for  appellee.  Before  COLT 
and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  District  Judge. 

PER  CURIAM.  Appeal  dismissed,  for  failure  of  the  appellant  to  cause  the 
record  to  be  printed,  as  provided  by  rule  23  (90  Fed.  Ivii,  31  a  a  Au  Ivil),  with 
costs  for  the  appellee.    See  110  Fed.  415. 


(129  Fed.  1006.) 

In  re  NEWMAN.  (Ulrcult  Court  of  Appeals,  First  Ch-cult  April  26,  1904.) 
No.  518.  Adonlram  J.  (pushing,  for  petitioner.  Henry  C.  Cram,  for  respondents. 
Before  COLT  and  PUTNAM,  CJircult  Judges. 

PER  CURIAM.    Petition  dismissed,  without  costs  to  either  party. 


(129  Fed.  1007.) 

PHILLIPS  et  al.  ▼.  HEAD.  (Circuit  Court  of  Appeals,  Eighth  CJircult 
April  2,  1904.)  No.  2.037.  In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Arkansas.  W.  H.  Arnold,  Thomas  C.  McRae,  and 
W.  V.  Tompkins,  for  plaintiffs  in  error.  Oscar  D.  Scott  and  James  D.  Head, 
for  defendant  in  error.  Dismissed,  with  costs,  pursuant  to  the  stipulation  oi 
the  parties.    See  114  Fed.  489. 


(128  Fed.  1022.) 

ROSS  V.  SAUNDERS.  (CJircult  Court  of  Appeals,  First  CJircult  April  26, 
1904.)  No.  505.  Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts.  Action  by  Thomas  W.  Ross  against  Andrew 
J.  Saunders,  trustee  of  the  bankrupt  estate  of  George  W.  Ross  and  Patrldt 
J.  Flemmlng.  The  complainant  sought  to  enforce  a  lien  upon  a  liquor  license 
formerly  belonging  to  the  firm  of  George  W.  Ross  &  Co.  Wm.  Henri  Irish, 
for  appellant  Calvin  P.  Sampson,  for  appellee.  Before  CJOLT  and  PUT- 
NAM, Circuit  Judges,  and  ALDRICH,  District  Judge. 

PER  CURIAM.  The  appeal  is  dismissed,  without  costs,  per  agreement  of 
counsel.    See  123  Fed.  737. 


(128  Fed.  1022.) 

SOUTHERN  BUILDING  &  LOAN  ASS'N  T.  CARET  et  aL  (Circuit  Court 
of  Appeals,  Sixth  Ch-cult  March  19,  1904.)  No.  .  1,268.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Tennessee. 
Thomas  M.  Scruggs,  for  appellant  Thomas  W.  Brown,  for  appellee,  Ho 
opinion.    Affirmed,  with  costs.    117  Fed.  325. 


(129  Fed.  1007.) 

TAYLOR  et  al.  T.  SOUTHERN  PAC.  CO.  et  al.    (Circuit  Court  of  Appeals, 
Sixth  Circuit    October  6,  1903.)    No.  1,216.    Appeal  from  the  Circuit  Court  of 
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the  United  States  for  the  Western  District  of  Kentucky.  J.  B.  Foraker,  Ed- 
ward Lauterbach,  Ehigene  Treadwell,  and  Augustus  E.  Wlllson,  for  appellants. 
Humphrey,  Burnett  &  Humphrey,  Lawrence  Maxwell,  Jr.,  and  Maxwell  Evarts, 
for  appellees.    Dismissed  by  agreement    See  122  Fed.  147. 


(129  Fed.  1007.) 

THOMAS,  Collector,  ▼.  HEMPSTEAD.  (Circuit  Court  of  Appeals,  Third 
Circuit  March  8,  1904.)  No.  la  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania. 

PER  CURIAM.  This  cause  came  on  to  be  heard  on  the  transcript  of  record 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania.  On  motion  of  counsel  for  appellant  it  is  now  here  ordered, 
adjudged,  and  decreed  by  this  court  that  the  appeal  from  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  Is  hereby,  dismissed.    See  122  Fed.  752. 


(129  Fed.  1007.) 

lONOPAH  &  S.  L.  MIN.  CO.  v.  TONOPAH  MIN.  CO.  OF  NEVADA.  (Cir- 
cuit CJourt  of  Appeals,  Ninth  Circuit  May  16,  1904.)  Nos.  1,075-1077.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Nevada.  Ket 
Pittman  &  Dickson  and  Ellis  &  Ellis,  for  appellant  J.  C.  Campbell,  K.  M.  Jack- 
son, W.  H.  Metson,  and  Campbell,  Metson  &  Campl)ell,  for  appellee.  Motion 
to  dismiss  argued  by  J.  C.  Campbell,  counsel  for  the  appellee,  no  one  appearing 
for  the  appellant  and  submitted.  Motion  granted,  and  appeal  dismlBsed,  with 
costs.    See  125  Fed.  889,  400,  40& 


End  of  Cases  ih  Vol.  Of. 
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ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  another  action,  see  "Jndgment,"  8  1. 

$   1.    Another  aetlon  pending. 

The  pendency  of  a  suit  in  a  state  court  is  not  a  bar  to  one  on  the  same 
cause  of  action  in  a  federal  court 

—Robinson  v.  Surburban  Brick  Co.,  127  Fed.  804.... 02  a  a  A.  484 

ABUSE  OF  PROCESS. 

See  "Malicious  Prosecution,"  8  1.' 

ABUniNG  OWNERS. 

Liabilities  for  negligence  causing  injuries  to  persons  on  streets,  see  ''Munic- 
ipal Corporations,"  8  2. 

ACCOUNT. 

Accounting  in  suit  for  infringement  of  trade-mark,  see  "Trade-Marks  and 
Trade-Names,"  8  3. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence,  see  "Evidence,"  8  !• 

ACTION. 

Abatement,  see  "Abatement  and  Revival" 

Bar  by  former  adjudication,  see  "Judgment,"  8  1. 

Jurisdiction  of  courts,  see  "CJourts." 

Laches,  see  "Equity,"  8  2. 

Limitation  by  statutes,  see  "Limitation  of  Actions." 

Malicious  actions,  see  "Malicious  Prosecution." 

Pendency  of  action,  see  "Abatement  and  Revival,"  8  1. 

Review  of  proceedings,  see  "Appeal  and  Error," 

Actions  between  parties  in  particular  relations. 
See  "Master  and  Servant,"  8  1. 

Actions  by  or  against  particular  classes  of  parties. 
See  "Carriers,"  88  2,  3 :   "Principal  and  Agent,"  8  2. 
Assignors,  see  "Assignments,"  8  2. 
Stockholders,  see  "Coriwrations,"  8  3. 
Trustees  in  bankruptcy,  see  "Bankruptcy,"  8  2. 
62  CCA.  (087) 
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Particular  eauBCB  or  grounds  of  ctction. 

See  "Death,"  $  1;  "Insurance,"  8  3;  "Malicious  Prosecution,"  |  3;  "Negli- 
gence," §  1 ;  "Trover  and  Conversion,"  §  1. 

Bond  of  county  oflScer,  see  "Counties,"  §  1. 

Breach  of  contract,  see  "Contracts,"  §  3. 

Infringement  of  patent,  see  "Patents,"  $  6. 

Infringement  of  trade-mark  or  trade-name,  see  "Trade-Marks  and  Trade- 
Names,"  8  3. 

Injury  to  wharf,  see  "Wharves." 

Personal  injuries,  see  "Carriers,"  §  3;   "Master  and  Servant,"  §  1. 

Price  of  goods,  see  "Sales,"  $  4. 

Wrongful  death  caused  by  operation  of  railroad,  see  "Railroads,"  S  2. 

Particular  forms  of  action. 
See  "Trover  and  Conversion." 

Particular  forms  of  special  relief. 
See  "Injunction." 

Particular  proceedings  in  actions. 

See  "Damages" ;  "Evidence" ;  "Judgment" ;  "Limitation  of  Actions" ;  "Plead- 
ing";   "Removal  of  Causes";   "Trial." 

Particular  remedies  in  or  incident  to  actions. 
See  "Attachment";    "Injunction." 

Proceedings  in  exercise  of  special  Jurisdictions. 

Suits  In  admiralty,  see  "Admiralty." 
Suits  in  equity,  see  "Equity." 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  Jurisdiction  of  equity,  see  "Equity,"  8  L 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication,  see  "Judgment,"  8|  1«  2. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  S  2. 

ADMIRALTY. 

See  "Collision" ;   "Seamen";   "Shipping";   "Towage." 

§    1.    Joxisdlotion. 

An  action  against  a  contracting  stevedore  by  an  employ^  to  recover 
for  personal  injuries  sustained  while  discharging  a  vessel,  through  the 
alleged  negligence  of  defendant  or  his  other  employes,  is  not  within  the 
admiralty  jurisdiction,  where  no  fault  Is  charged  against  the  vessel,  her 
owners,  oftioers,  or  crew. 

—Campbell  v.  H.  Hackfeld  &  Co.,  125  Fed.  696 62  O.  a  A-  274 

The  fact  of  locality  alone  does  not  give  a  court  of  admiralty  Jurisdic- 
tion of  an  action  for  a  tort  committed  on  the  high  seas  or  navigable  wa- 
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ters,  but  It  must  further  appear  that  the  tort  was  maritime  in  character, 
having  some  relation  to  a  vessel  or  its  owners. 

—Campbell  v.  H.  Hackfeld  &  Co..  125  Fed.  696 62  C.  C.  A.  274 

i  S*    Appeal. 

Where,  in  a  suit  in  admiralty  in  personam  for  Injuries  to  a  seaman,  he 
testified  at  the  trial  that  he  was  under  21  years  of  age,  but  over  20,  at 
which  age  Hawaii  Civil  Laws,  §  2144,  declares  all  male  persons  shall  be 
regarded  as  of  legal  age,  and  defendant  made  no  objection  at  the  trial 
that  by  reason  of  plaintilTs  minority  he  was  not  entitled  to  sue  alone,  such 
objection  could  not  be  first  raised  by  defendant  on  appeal. 

•^Paauhau  Sugar  Plantation  Co.  v.  Palapala,  127  Fed.  920 

62  C.  C.  A.  652 

Though  admiralty  causes  are  triable  de  novo  on  appeal,  where  questions 
of  fact  are  dependent  on  conflicting  evidence  the  decision  of  the  district 
Judge  thereon  will  not  be  reversed  unless  it  clearly  appears  to  be  against 
the  evidence. 

^Paauhau  Sugar  Plantation  Co.  v.  Palapala,  127  Fed.  920 

62  C.  a  A.  552 

ADMISSIONS. 

As  evidence,  see  ''Evidence,'*  |  1. 

ADVERSE  POSSESSION. 

See  'Oimitation  of  Actions." 


AFFREIGHTMENT. 

Contracts,  see  "Shipping,"  |  8. 

AGENCY. 


See  "Principal  and  Agent" 


See  "Contracts." 


AGREEMENT. 
ALIENS. 

See  ••Indians.** 

AMENDMENT. 

Of  pleading,  see  "Pleading,"  §  2. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Courts,"  8  1« 


ANTI  TRUST  LAWS. 


See  •'Monopolies,"  S  1. 
62  C.C.A.-^4     . 
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APPEAL  AND  ERROR. 

Review  of  proceediogs  in  admiralty,  see  "Admiralty,**  |  2. 

Review  in  special  proceedings. 

See  "Mandamos,"  $  2. 

Assessment  of  taxes,  see  "Taxation,"  §  1. 

Order  remanding  suit  from  federal  court  to  state  court,  see  ••RemoTal  of 
Causes,"  S  3. 

Proceedings  of  Board  of  General  Appraisers  under  customs  laws,  see  "Cus- 
toms Duties,"  S  3. 

I    1.    Nature  aad  form  of  remedy. 

Where  an  appeal  was  erroneously  taken  from  an  order  directing  the 

issuance  of  mandamus  to  compel  the  levy  of  a  tax  to  pay  a  Judgment 

against  a  county,  and  the  time  within  which  a  writ  of  error  to  review 

the  order  could  be  issued  had  expired,  the  appeal  would  be  dismissed. 

—Carter  County  v.  Schmalstig,  127  Fed.  126 G2  C.  C.  A.  78 

A  proceeding  against  municipal  oflScers  for  violating  an  injunction  re- 
straining them  from  taxing  assets  of  a  bank  is  a  legal  proceeding  in  the 
nature  of  a  prosecution  for  an  offense,  and  is  therefore  not  reviewable  by 
appeal. 

— Board  of  Councilmen  of  City  of  Frankfort  v.  Deposit  Bank  of 
Frankfort,   127  Fed.  812 62  C.  a  A.  492 

I  2*    DedsloBS  reviewable. 

An  order  denying  the  application  of  one  not  a  party  for  leave  to  inter- 
vene when  discretionary  with  tlie  court  is  not  an  adjudication  of  any 
substantive  ritrlit,  and  Is  not  a  final  order  from  which  an  appeal  will  lie. 
—Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 
Harrity  v.  National  Asphalt  Co.,  Id.;    Land  Title  &  Trust  Co. 
V.  Tatnall,  Id.;   Equitable  Trust  Co.  v.  Same,  Id.. 62  O.  G.  A.  23 

An  order  refusing  to  entertain  an  appeal  from  the  decision  of  receiv- 
ers with  reference  to  proof  of  a  claim  before  them,  where  it  was  dis- 
cretionary, and  did  not  deprive  the  claimant  of  any  substantial  right, 
is  not  appealable. 

— Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 
Harrity  v.  National  Asphalt  Co.,  Id.;  Land  Title  &  Trust  Co. 
V.  Tatnall,  Id.;   Equitable  Trust  Co.  v.  Same,  Id.. 62  C.  a  A.  23 

8   8.    Presentation  and  reservation  In  lower  eonrt  of  s^onnds  of  re- 
view. 

Where  a  nonresponsive  answer  was  given  to  a  question  objected  to, 
and  the  court  was  not  asked  to  strike  the  answer,  the  objection  to  the 
quiM^tion  cannot  be  reviewed  on  appeal. 

—Fredrick  Mfg.  Co.  v.  Devlhi,  127  Fed.  71 62  a  0.  A.  53 

Where  no  objection  or  exception  was  taken  to  the  introduction  of  evi- 
dence at  the  trial,  it  cannot  be  reviewed  on  appeal. 

-Pennsylvania  R.  Co.  v.  Palmer,  127  Fed.  956 62  C.  a  A.  5S8 

8   4.    Parties. 

Creditors  of  an  insolvent  partnership,  whose  claims  have  been  allowed 
in  proi-eedings  to  wind  up  its  business,  are  necessary  parties  to  an  appeal 
from  an  order  of  distribution  made  therein;  and  where,  because  of  the 
failure  of  the  api)ellant  to  have  citation  issue  for  them  within  the  required 
time,  the  appeal,  as  to  them,  has  become  inoperative,  and  their  dividends 
have  been  paid,  they  cannot  thereafter  be  brought  in,  and  tlie  appeal 
will  be  dlsmisstMl. 

— Bloomiugdale  v.  Watson.  128  Fed.  268 62  C.  a  A«  600 
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I  5.    Record  and  prooeediac*  not  in  record. 

Where,  In  an  action  for  the  price  of  goods  sold,  a  question  asked  of  a 
witness,  on  redirect  examination,  as  to  the  time  when  defendants  first 
began  to  send  out  stems  made  from  castings  furnished  by  the  plaintiffs, 
was  properly  excluded  as  repetition,  error  could  not  be  predicated  on  such 
exclusion  on  the  ground  that  it  was  expected  to  be  proved  by  the  ques- 
tion that  the  stems  which  had  been  so  referred  to  were  not  defendants' 
stems,  which  was  not  supported  by  the  record. 

—Fredrick  Mfg.  Co.  v.  Devlin,  127  Fed.  71 62  C.  C.  A.  53 

Where  a  jury  was  waived  by  stipulation  in  the  Circuit  Court,  the  find- 
ing of  the  court  was  general,  and  no  bills  of  exceptions  were  taken  to 
the  rulings  during  the  progress  of  the  trial,  the  record  presents  no  ques- 
tion for  review  by  the  appellate  court. 

—National  R.  Co.  of  Mexico  v.  0*Leary,  127  Fed.  819. .  .62  C.  0.  A.  126 
To  warrant  the  reversal  of  a  judgment  for  the  exclusion  of  evidence,  the 
record  must  show  interrogatories  and  offers  which  presented  to  the  trial 
court  the  question  relied  upon  in  the  court  of  review  as  the  ground  of  re- 
versal. 

— Gardiner  Campbell  Co.  t.  Iroquois  Iron  Co.,  127  Fed.  648 

62  C.  C.  A.  374 
8   6.    Assismncnt  of  errors. 

The  filing  of  an  assignment  of  errors  before  or  at  the  time  of  the 
allowance  of  an  appeal  is  indispensable  under  the  eleventh  rule  of  the 
Circuit  Courts  of  Appeals  (91  Fed.  vi,  32  C.  C.  A.  Ixxxviii),  and  the  appeal 
will  be  dismissed  if  the  assignment  Is  not  thus  filed. 

— Lockman  v.  Lang,  128  Fed.  279 62  C.  C.  A,  650 

$  7.    BcTiew. 

The  granting  of  leave  to  amend  pleadings  is  discretionary  with  the 
trial  court,  and  its  action  is  not  reviewable  except  in  case  of  gross  abuse 
of  discretion. 

— Lange  v.  Union  Pac.  R.  Co.,  126  Fed.  338 62  C.  C.  A.  48 

Where  a  witness  answered  a  question,  to  which  an  objection  had  been 
sustained,  favorably  to  defendant,  and  no  motion  was  made  to  strike  the 
answer  out,  the  ruling  will  not  be  reviewed  on  defendant's  appeal. 

—Fredrick  Mfg.  Co.  v.  Devlin,  127  Fed.  71 62  C.  C.  A.  63 

A  second  appeal  to  the  Circuit  Court  of  Appeals  in  the  same  suit 
brings  up  for  consideration  only  the  proceedings  of  the  Circuit  Court 
after  the  mandate  was  sent  down  on  the  first  appeal,  and  no  question 
de<^ded  on  such  appeal  can  be  reviewed. 

— Montgomery  County  v.  Cochran,  126  Fed.  456;    Cochran  v.  Mont- 
gomery County,  Id 62  C.  C.  A.  70 

The  fact  that  in  a  personal  injury  case  the  trial  judge  has  submitted, 
or  refused  to  submit,  a  question  involving  the  inference  as  to  contribu- 
tory negligence  to  be  reasonably  drawn  from  undisputed  facts,  cannot 
conclude  a  reviewing  tribunal,  since  the  opinion  thus  expressed  as  to 
what  might  or  might  not  be  reasonably  inferred  cannot  furnish  an  ar- 
bitrary standard. 

—Swift  &  Co.  v.  Langbein,  127  Fed.  Ill 62  C.  C.  A.  Ill 

The  erroneous  admission  of  evidence  in  corroboration  of  the  testimony 
of  an  unimpeached  and  uncontradicted  witness,  and  in  respect  to  a  mere 
matter  of  detail,  is  not  ground  for  reversal. 

—First  Nat.  Bank  v.  Wells,  Fargo  &  Co.,  127  Fed.  818 

62  C.  C.  A.  134 
A  very  plain  showing  of  mistake  or  error  must  be  made  to  authorize  an 
appellate  court  in  an  equity  cause  to  reverse  findings  of  fact  made  by  a 
master  and  affirmed  by  the  trial  court. 

— Big  Creek  Gap  Coal  &  Iron  Co.  v.  American  Loan  &  Trust  Co.,  127 
Fed.    625 62  C.  C.  A.  351 

The  granting  of  a  preliminary  injunction  in  the  exercise  of  the  judicial 
discretion  of  the  Circuit  Court  will  not  be  set  aside  on  appeal  unless  it 
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clearly  appears  that  the  court  erred  in  applying  the  legal  principles 
which  should  have  guided  it,  when  considered  from  the  Circuit  Court's 
standpoint.     * 

— Massie  T.  Buck.  128  Fed.  27 62  C.  a  A,  635 

The  rejection  of  testimony  offered  to  contradict  testimony  of  the  ad- 
verse party,  even  if  erroneous,  was  harmless  error,  where,  under  a  sub- 
sequent ruling  and  the  instructions  of  the  court,  the  testimony  sought  to 
be  contradicted  became  immaterial. 

— Shoup  V.  Marks,  128  Fed.  32 62  a  a  A,  540 

Where  a  witness  had  testified  to  certain  facts  without  objection,  the 

admission  of  other  evidence  of  like  nature  under  objection  was  harmless. 

—Pennsylvania  R.  Co.  v.  Palmer,  127  Fed.  956 62  C.  C.  A.  588 

The  Circuit  Court  of  Appeals  cannot  reverse  a  judgment  on  a  writ  of 
error,  where  no  error  of  law  appears  on  the  face  of  the  record,  merely 
because  the  damages  awarded  by  the  jury  seem  to  be  too  large. 

— Tamblyn  v.  Johnston,  126  Fed.  267 62  a  a  A.  601 

APPEARANCE. 

Waiver  of  right  to  remove  cause  from  state  court  to  federal  court  by  ap- 
pearance in  state  court,  see  "Removal  of  Causes,"  8  1« 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master  and  Servant,**  {  !• 

APPRAISAL 

Of  merchandise  subject  to  duty,  see  "Customs  Duties,"  |  8L 

ARMY  AND  NAVY. 

Pensions,  see  "Pensions."  i 

Right  of  government  to  reduced  rates  for  carriage  of  soldiers,  see  "Carrlera," 
SI- 
ARREST. 
Of  judgment  in  criminal  prosecutions,  see  "Criminal  Law,"  8  8. 

ASSESSMENT. 

Of  tax,  see  "Taxation,"  8  1. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  8  tt. 

ASSIGNMENTS. 

In  bankruptcy,  see  "Bankruptcy,"  8  2. 

8    1«    Requisites  and  Talldlty. 

Where  plaintiff,  with  whom  defendant  had  contracted  to  furnish  a  stipu- 
lated quantity  of  pig  iron,  as  ordered  during  a  year,  at  a  stated  price,  and 
on  a  credit  of  80  days,  afterward  sold  its  works,  and  assigned  the  contract 
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to  the  purchaser,  notifying  defendant  of  such  fact,  Its  action  amounted  to 
a  surrender  of  its  right  to  demand  delivery  of  the  iron  thereunder,  and  it 
was  not  revested  with  such  right  by  a  reassignment  of  the  contract. 

— Gardiner  Campbell  Co.  v.  Iroquois  Iron  Co.,  127  Fed.  648 

G2  C.  C.  A.  374 
I   2.    Aotions. 

Where  defendant  contracted  to  furnish  a  stipulated  quantity  of  pig 
iron  to  plaintiff,  as  ordered  during  the  yfear,  at  stated  prices,  and  plain- 
tiff afterwards  sold  the  works,  an  executory  agreement  by  which  plain- 
tiff contracted  to  assign  the  contract  to  the  purchaser  of  his  plant,  on 
condition  that  defendant  would  consent  thereto,  was  not  admissible  in 
evidence  in  an  action  by  plaintiff  for  breach  of  the  contract  by  defend- 
ant's refusal  to  furnish  the  iron,  where  there  was  no  proof  that  an  ab- 
solute sale  and  assignment  of  the  contract  was  not  thereafter  made,  as 
stated  in  plaintiff's  notice  to  defendant. 

— Gardiner  Campbell  Co.  v.  Iroquois  Iron  Co.,  127  Fed.  648 

62  O.  0.  A.  874 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

See  "Bankruptcy." 

ASSOCIATIONS. 

See  "Beneficial  Associations." 

ASSUMPSIT.  ACTION  OF. 

Quantum  valebat  for  compensation  for  goods  sold,  see  "Sales,"  I  4 

ASSUMPTION. 

Of  risks  Incident  to  employment,  see  "Master  and  Servant,"  8  1. 

ATTACHMENT. 

Exemptions,  see  "Homestead." 

Muliclous  attachment,  see  "Malicious  Prosecution,"  SS  2,  3. 

$    1.    Claims  b7  third  persons. 

Under  Rev.  Code  Miss.  1892,  §$  4425-4428,  which  govern  In  a  federal 
court  in  that  state,  if  an  attachment  plaintiff  fails  to  have  an  issue  made 
up  on  an  atfidavit  of  claim  to  the  attached  property  at  the  term  to  which 
the  attachment  is  returnable,  the  claimant  is  entitled  to  an  order  dis- 
charging the  levy  and  releasing  him  from  his  bond. 

— Tennent-Stribling  Shoe  Co.  v.  Roper,  128  Fed.  40.... 62  C.  C.  A.  548 

ATTORNEY  AND  CLIENT. 

Attorneys  in  fact,  see  "Principal  and  Agent" 

AUTHORITY. 

Of  agkjnt,  see  "Principal  and  Agent,"  §  2. 
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BAGGAGE. 

Of  passenger,  see  "Carriers,"  I  8. 

BAILMENT. 

See  "Banks  and  Banking,"  8  1 ;  "Carriers,"  {  2. 

BANKRUPTCY. 

Merger  and  bar  of  causes  of  action  relating  to  preferential  transfers  by 
banlcrupt,  see  "Judgment,"  fi  1. 

I   !•    Petition,  adjndioation,  warrant,  and  custody  of  property. 

A  corporation  chartered  to  construct  and  repair  vessels,  carry  on  a 
general  shipbuilding  and  ship-repairing  business,  construct  and  operate 
a  marine  dry  dock,  etc.,  and  whose  main  business  consisted  in  the  build- 
ing of  large  steel  vessels,  and  in  repairing  others,  is  a  corporation  en- 
gaged principally  In  manufacturing  and  mercantile  pursuits,  within 
Bankr.  Act  July  1.  1898,  c.  541.  §  4,  subsec.  "b."  30  Stat  547  [U.  S.  Comp. 
St  1901,  p.  3423],  providing  that  such  a  corporation  may  be  adjudged 
an  involuntary  bankrupt. 

—Columbia  Ironworks  v.  National  Lead  Co.,  127  Fed.  99 

62  C.  C.  A.  99 

Where,  at  a  meeting  of  creditors  of  an  insolvent  merchant  called  by 
him,  and  attended  by  nearly  all  of  his  creditors,  a  proposal  was  made 
him,  by  vote,  and  without  dissent,  that  if  he  would  convey  his  stock  of 
goods  and  accounts  and  credits  to  a  trustee,  to  be  disposed  of  and  the 
proceeds  distributed  as  therein  stated,  they  would  accept  the  same  in 
full  of  their  claims,  and  he  accepted  the  proposition  in  good  faith,  and 
made  the  conveyance  to  the  trustee  named  by  them,  who  disposed  of  the 
property,  creditors  who  participated  in  the  meeting,  and  were  to  receive 
their  pro  rata  share  of  the  proceeds  of  the  property,  are  estopped  to  set 
up  the  conveyance  by  the  debtor  as  a  ground  for  having  him  adjudged 
an  involuntary  bankrupt 

—Clark  V.  Henne  &  Meyer,  127  Fed.  288 62  a  a  A.  172 

An  allegation  of  the  commission  of  an  act  of  bankruptcy  in  a  creditors' 
petition  should  state  the  specific  fact  relied  on,  with  time,  place,  and  chr- 
cumstances,  so  that  the  alleged  bankrupt  may  be  distinctly  apprised  of 
what  he  is  required  to  answer.  An  allegation  that  the  defendant  com- 
mitted various  and  sundry  acts  of  bankruptcy  by  paying  several  of  his 
creditors  various  sums  of  money  while  Insolvent,  with  intent  to  give  pref- 
erences, without  stating  the  names  of  the  creditors,  or  the  sums  so  paid, 
is  wholly  insufficient 

—Clark  V.  Henne  &  Meyer,  127  Fed.  288 62  a  a  A,  172 

Evidence  that  a  debtor  who  was  a  merchant,  while  insolvent,  and  with- 
in four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against 
him,  made  various  payments  of  bills  maturing,  is  Insufficient  to  establish 
an  act  of  bankruptcy,  where  there  was  no  evidence  that  he  intended  there- 
by to  give  preferences  or  contemplated  bankruptcy,  nor  that  the  creditors 
receiving  such  payments  did  not  thereafter  extend  credit  to  him  for  larger 
amounts. 

—Clark  ▼.  Henne  &  Meyer,  127  Fed.  288 62  a  a  A,  172 

Under  Bankr.  Act  July  1, 1898,  c  541.  §  5a,  30  Stat  547,  548  [U.  S.  Comp. 

St  1901,  p.  3424],  which  treats  a  partnership  as  a  legal  entity  and  provides 

that  **a  partnership  during  the  continuation  of  the  partnership  business, 

or  after  its  dissolution  and  before  the  final  settlement  thereof,  may  be  ad- 

.  Judged  a  bankrupt,''  the  Insanity  of  a  partner  and  the  appointment  of  a 
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conserrator  of  his  estate  will  not  prevent  an  adjadlcation  of  bankruptcy 
against  the  partnership  on  petition  of  Its  creditors. 

—In  re  L.  Stein  &  Co.,  127  Fed.  547 62  O.  0.  A.  272 

The  will  of  a  testator  provided  that  his  property  should  descend  ac- 
cording to  law,  except  that  the  shares  which  would  go  to  his  daughters 
were  devised  to  a  trustee  for  the  use  and  benefit  of  the  daughters  and 
their  heirs,  the  Income  to  be  paid  to  the  daughters.  Subsequently  one  of 
the  daughters  conveyed  her  Interest  in  land  so  held  in  trust  for  her  to  her 
daughter  and  another.  Held,  that  the  deed  conveyed  to  the  daughter  an 
equitable  Interest  In  the  land  subject  to  the  trust,  which  she  was  required 
to  schedule  in  bankruptcy. 

—In  re  Galley,  127  Fed.   538 62  C.  0.  A.  336 

A  corporation  of  New  Jersey  may  be  adjudged  a  bankrupt,  although  a 
decree  of  dissolution  has  been  entered  by  a  court  of  the  state  in  pro- 
ceedings against  It ;  the  state  statute  (Laws  1896,  p.  295,  c.  185,  §  53)  pro- 
viding that  corporations,  when  dissolved,  shall  be  continued  bodies  cor- 
porate for  the  purpose  of  suing  and  being  sued,  and  of  settling  up  their 
affairs  and  conveying  their  property. 

—White  Mountain  Paper  CJo.  v.  Morse  &  Co.,  127  Fed.  643 

62  O.  C.  A.  369 

A  corporation  organized  for  the  purpose  of  manufacturing  and  dealing 
in  paper  and  pulp,  which  had  bought  large  tracts  of  timber  land,  and  ex- 
pended some  $500,000  In  the  erection  and  equipment  of  buildings  for  paper 
and  pulp  mills,  and  which  had  hired  cut  several  thousand  cords  of  wood 
in  lengths  suitable  for  use  in  the  manufactiure  of  paper,  was  engaged  In 
manufacturing,  within  the  meaning  of  Bankr.  Act  July  1,  1898,  c.  541,  § 
4b,  30  Stat  547  [U.  S.  Comp.  St.  1901,  p.  3423],  and  subject  to  proceedings 
in  involuntary  bankruptcy,  although  it  had  never  operated  its  mills,  nor 
completed  the  manufacture  of  either  paper  or  pulp,  where  It  had  engaged 
in  no  other  business. 

—White  Mountain  Paper  Co.  v.  Morse  &  Co.,  127  Fed.  643 

62  C.  C.  A.  369 

An  adjudication  of  bankruptcy  made  ex  parte  on  a  voluntary  petition  is 

not  conclusive  on  creditors,  although  not  appealed  from,  and  they  may,  by 

petition,  ask  a  dismissal  of  the  proceedings  upon  facts  appearing  on  the 

bankrupt's  examination,  and  showing  that  the  court  is  without  Jurisdiction. 

—In  re  Gameau,  127  Fed.  677 62  C.  O.  A.  403 

Residence  within  the  district,  to  give  a  court  Jurisdiction  of  proceedings 
in  bankruptcy,  must  be  bona  fide,  and  the  removal  of  a  person  from  one 
district  to  another  for  the  express  purpose  of  filing  a  petition  in  bankruptcy 
therein  and  with  the  Intention  of  leaving  the  district  as  soon  as  he  obtained 
a  discharge  does  not  make  him  a  resident  so  as  to  confer  Jurisdiction  on 
the  court 

—In  re  Gameau,  127  Fed.  677 62  C.  C.  A,  403 

Where,  pending  action  on  an  Involuntary  petition,  which  was  subse- 
quently dismissed  by  the  court,  a  receiver  was  appointed,  who  remained 
in  possession  of  the  property  when  defendants  were  adjudicated  bank- 
rupts in  another  district,  the  authority  to  compensate  the  receiver  passed 
to  the  court  making  the  adjudication,  which  took  exclusive  jurisdiction 
of  the  estate. 

—In  re  Sears.  Humbert  &  Co.,  128  Fed.  275;    In  re  Battle's  Estate, 
Id 62  C.  C.  A.  623 

$   2»    Assignment^    administration,    and    distrlbntion    of    bankrupt's 
estate. 

Under  Bankr.  Act  July  1.  1898,  c.  541,  §  64a,  30  Stat.  563  [U.  S.  Comp. 
St  1901,  p.  3447],  providing  that  the  court  shall  order  the  trustee  to  pay 
all  taxes  legally  due  and  owing  by  the  bankrupt  to  the  municipality  in 
advance  of  the  payment  of  dividends  to  creditors,  etc.,  a  city's  clahn 
against  a  bankrupt  for  taxes  assessed  against  him  is  entitled  to  priority 
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of  payment  by  the  trustee,  though  the  property  on  which  the  taxes  were 
levied  never  came  into  the  hands  of  the  trustee. 

—City  of  Waco  v.  Bryan,  127  Fed.  79 62  C.  0.  A.  79 

Where  property  on  which  taxes  were  assessed  by  a  city  against  a  bank- 
rupt never  came  into  the  hands  of  the  trustee,  the  city  is  not  entitled 
to  a  lien  on  the  bankrupt*s  assets  for  the  payment  of  such  taxes. 

—City  of  Waco  v.  Bryan,  127  Fed.  79 62  C.  C.  A.  79 

In  an  action  by  the  trustee  in  bankruptcy  of  a  shipper  of  certain  fruit 
for  defendant's  assignors  to  factors  for  sale,  evidence  reviewed,  and  held 
to  establish  that  the  bankrupt  was  a  mere  agent  of  the  assignors  to 
forward  the  goods  to  the  factors,  and  not  their  factor,  who,  as  such,  con- 
signed the  goods  to  the  consignees  as  subf actors. 

— Bills  V.  Schllep.  127  Fed.  103 62  C.  0.  A.  103 

Courts  of  bankruptcy  have  the  usual  power  of  courts  to  permit  amend- 
ments, and  where,  within  the  year  allowed  for  filing  claims,  papers  were 
filed  by  certain  creditors,  signed  by  counsel,  but  unverified,  setting  out 
their  claims,  and  asserting  a  lien  therefor  on  a  fund  due  the  bankrupt, 
which  claim  was  subsequently,  and  more  than  a  year  after  the  adjudica- 
tion, determined  adversely  to  them,  it  was  a  legitimate  exercise  of  such 
power  for  the  court  to  permit  the  papers  on  file  to  be  amended  and  verified 
to  conform  to  the  requirements  of  formal  claims. 

—In  re  Roeber,  127  Fed.  122;   In  re  Bntwlsle,  Id.... 62  C.  0.  A,  122 

The  rule  is  well  settled  that  a  creditor  whose  claim  is  secured  or  partly 
paid  by  an  accommodation  indorser  may  prove  the  claim  to  its  full  amount 
without  giving  the  estate  the  benefit  of  the  security  or  part  payment. 

—In  re  Noyes  Bros.,  127  Fed.  286 ;   Smith  v.  National  Suffolk  Bank. 
Id 62  C.  C.  A.  218 

A  mortgage  given  to  secure  present  advances,  made  in  good  faith,  to  a 
person  who  within  foiu"  months  thereafter  becomes  a  bankrupt,  is  valid. 
—Farmers*  Bank  of  Edgefield  v.  C.  D.  Carr  &  Co.,  127  Fed.  690: 
In  re  T.  Furse  &  Co.,  Id 62  C.  C.  A.  446 

Where,  at  the  time  of  the  execution  of  a  mortgage  to  secure  antecedent 
debts  and  a  present  advancement,  the  evidence  showed  that  the  mortgagor 
knew  it  was  in  failing  circumstances,  and  that,  if  such  fact  was  not  known 
to  the  president  of  the  mortgagee,  it  was  known  to  other  of  the  mortgagee's 
ofllcers,  and  could  easily  have  been  ascertained  by  the  president  and  the 
mortgagor  became  a  bankrupt  within  four  months  thereafter,  the  mortgage 
could  not  be  sustained  as  security  for  the  antecedent  debts  on  the  ground 
that  it  was  given  under  a  bona  fide  belief  on  the  part  of  both  mortgagor 
and  mortgagee  that  the  mortgagor  was  solvent 

— Farmers'  Bank  of  Edgefield  v.  C.  D.  Carr  &  Co.,  127  Fed.  690; 
In  re  T.  Furse  &  Co.,  Id 62  C.  C.  A.  446 

As  between  the  creditors  of  a  firm  and  a  member  thereof,  both  adjudged 
bankrupt,  the  firm  creditors  are  entitled  to  priority  In  the  proceeds  of  real 
estate  which  stood  in  the  name  of  a  partner,  but  in  fact  was  part  of  the 
firm  property. 

—In  re  Groetzinger,  127  Fed.  814 62  C.  C.  A.  494 

The  members  of  a  firm  gave  a  warranty  deed  for  land  on  which  taxes 
were  due.  Ten  years  later,  while  a  member  of  the  firm  was  a  bankrupt 
Judgment  was  rendered,  in  a  suit  to  foreclose  the  tax  lien,  against  the 
grantee  and  each  member  of  the  firm,  with  judgment  over  in  favor  of  the 
grantee  against  the  members  of  the  firm.  The  grantee  then  paid  the 
judgment.  Ueldj  that  he  became  merely  a  general  creditor  of  the  bank- 
rui)t  and  was  not  entitled,  through  subrogation,  to  priority  of  payment 
under  Bankr.  Act  July  1,  1898,  c.  541,  §  64a,  30  Stat  5C3  [U.  S.  Comp.  St 
1901,  p.  3447],  providing  that  taxes  owing  by  the  bankrupt  to  the  United 
States,  state,  county,  district  or  municipality  shall  be  paid  prior  to  divi- 
dends to  cre<litor8, 

— Cooper  Grocery  Co.  v.  Bryan,  127  Fed.  815 62  C.  C  A.  495 
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An  action  was  begun  In  a  state  court  by  a  member  of  a  firm  for  a  dis- 
solution of  the  partnership  and  a  settlement  of  its  affairs ;  A.  being  made 
a  party,  she  claiming  to  be  a  tenant  in  common  of  the  property  in  the 
firm*s  possession.  The  court  appointed  a  receiver,  who  converted  the 
property  into  money.  More  than  a  year  later,  Judgment  was  rendered 
therein  adjudging  that  A.  was  a  tenant  in  common  in  the  property,  and 
was  entitled  to  a  certain  amount  of  the  money  into  which  it  was  converted, 
and  directing  payment  of  the  balance  to  various  creditors  of  the  firm. 
Within  four  months  thereafter  a  petition  in  bankruptcy  was  filed  against 
the  partners,  on  which  they  were  adjudged  bankrupts.  Held,  that  while 
the  receiver  could  not  be  required  to  turn  over  to  the  trustee  in  bankruptcy 
the  funds  adjudged  to  A.,  though  the  trustee  might  attack  in  the  state 
court  the  transfer  from  the  partners  to  A.  on  which  such  adjudication  was 
made,  the  remainder  of  the  funds,  belonging  in  severalty  to  the  bankrupts, 
should  be  turned  over  to  the  trustee ;  A.  having  no  lien  thereon,  and  their 
creditors  having  none  except  as  given  them  by  the  Judgment  of  the  state 
court,  and  this  being  cut  off  by  the  proceedings  in  bankruptcy. 

—In  re  English,  127  Fed.  940 G2  C.  C.  A.  572 

A  contract  for  the  merger  of  two  corporations  provided  that  defendant 
company  should  immediately  cease  purchasing  goods,  and  as  rapidly  as 
possible  dispose  of  all  of  its  present  stock  to  pay  off  its  liabilities  and  then 
turn  over  to  claimant  its  remaining  assets,  together  with  its  good  will  and 
business,  receiving  in  exchange  therefor  paid-up  shares  of  the  capital 
stock  of  claimant  at  par  equal  to  the  value  of  the  merchandise  so  trans- 
ferred, to  be  fixed  by  appraisers,  and  that  In  case  of  default  of  either  party 
the  party  in  default  should  pay  the  other  $10,000  as  liquidated  damages. 
Defendant  company  thereafter  became  bankrupt  before  completing  a  sale 
of  its  property  under  the  agreement  and  Its  assets  were  insufficient  to  pay 
its  liabilities.  Held  that,  since  claimant  sustained  no  actual  damages  by 
the  bankrupt's  breach  of  its  contract,  claimant  was  not  entitled  to  prove 
the  contract  damages  as  a  claim  against  the  bankrupt's  estate. 

—Northwestern  Fixture  Co.  v.  Kllbourne  &  Clark  Co.,  128  Fed.  256 

62  0.  0.  A.  638 
Where  a  landlord,  though  not  having  been  notified  of  the  sale  of  his 
tenant's  liquor  stock,  fixtures,  and  license  in  bankruptcy  proceedings,  at- 
tended the  sale,  which  was  made  in  bulk  for  a  larger  sum  than  was  of- 
fered for  the  stock  and  fixtures  and  the  license  separately,  and  made  no 
objection  to  the  sale  on  the  bearing  of  the  petition  for  confirmation,  he 
thereby  ratified  the  sale,  and  waived  the  objection  that  he  was  not 
notified. 

— Keyser  v.  Wessel,  128  Fed.  281... 62  C.  C.  A.  660 

Where  a  bankrupt's  liquor  stock  and  license  were  offered  for  sale  sepa- 
rately, and  $144.(>1  \i^as  bid  for  the  stock  and  fixtures,  and  $1,000  for  the 
license,  after  which  the  stock,  fixtures,  and  license  were  offered  as  an  en- 
tirety, and  sold  for  $3,500,  there  could  be  no  apportionment  of  such  sum, 
so  as  to  entitle  the  bankrupt's  landlord,  who  had  a  lien  on  the  stock  and 
fixtures,  which  were  subject  to  distraint,  as  authorized  by  Laws  Pa.  1891 
(P.  L.  122),  to  have  a  year's  rent  for  the  premises  paid  In  full  from  the 
proceeds  of  the  sale. 

—Keyser  v.  Wessel,  128  Fed.  281 62  C.  C.  A.  650 

3.    Biffl&ts,  remedies,  and  discharge  of  bankrupt. 

Where  a  bankrupt  has  received  a  deed  purporting  to  convey  an  Interest 
in  land,  and  has  acted  upon  it  by  obtaining  a  loan  secured  by  a  mortgage 
on  such  Interest  which  is  outstanding  at  the  time  of  the  adjudication  in 
bankruptcy,  he  has  no  right  to  omit  the  property  or  the  debt  from  his 
schedules  on  the  theory  that  in  fact  the  conveyance  vested  no  interest  in 
him,  that  being  a  matter  to  be  determined  by  the  court ;  and  his  entire 
omission  of  any  mention  of  the  property  is  sufficient  to  warrant  the  re- 
fusal of  a  discharge  on  the  ground  of  his  making  a  false  oath. 

—In  re  Galley,  127  Fed.  538 62  C.  0.  A.  336 
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Wbere  objections  to  a  bankrupt's  discharge  were  filed  May  10,  1901,  and 
the  referee  on  August  15,  1901,  proceeded  with  the  taking  of  evidence,  not- 
withstanding the  creditor's  objection,  and  at  the  meeting  of  that  date,  and 
at  other  meetings  subsequently  held  prior  to  September  3,  1901,  when  the 
proofs  were  formally  closed,  the  objector  had  full  opportunity  to  oflfer  any 
erldence  desired,  its  subsequent  application  to  reopen  the  case  for  the 
puri)ose  of  introducing  additional  evidence,  made  more  than  a  year  there- 
after, was  properly  denied. 

^Kentucky  Nat.  Bank  v.  Carley,  127  Fed.  686 62  C.  C.  A.  412 

Where  a  creditor,  in  his  specification  of  objections  to  a  bankrupt's  dis- 
charge, in  each  instance  alleged  that  the  false  oaths  of  the  bankrupt 
alleged  as  a  ground  for  withholding  the  discharge  were  knowingly  and 
fraudulently  made,  he  could  not  object  to  the  court's  refusal  to  withhold 
a  discharge  on  a  finding  by  the  referee  that  such  false  oaths  were  not  made 
"knowingly  and  fraudulently,"  on  the  ground  that  such  an  issue  was  an 
inconclusive  one. 

-Kentucky  Nat.  Bank  v.  Carley.  127  Fed.  686 62  C.  C.  A.  412 

Under  Bankr.  Act  July  1,  1898,  c.  J>41,  $  29.  par.  "b,"  30  Stat  554  [U.  S. 
Comp.  St.  1901,  p.  3433],  providing  that  a  person  shall  be  punished  by  im- 
prisonment on  conviction  of  having  knowingly  and  fraudulently  made  a 
false  oath  or  account  in  or  relating  to  any  proceeding  in  bankruptcy,  a 
bankrupt  was  not  precluded  from  obtaining  his  discharge  by  reason  of 
having  made  a  false  oath  during  the  progress  of  the  proceedings,  unless 
such  oath  was  "knowingly  and  fraudulently"  false. 

—Kentucky  Nat  Bank  v.  Carley,  127  Fed.  686 62  C.  0.  A.  412 

Where  a  bankrupt  after  losing  his  funds,  which  he  had  deposited  in  a 
bank,  in  gambling  and  speculations,  destroyed  or  threw  away  his  che<*- 
book  and  passt>ook,  for  the  reason,  as  he  testified,  that  they  were  "no 
further  good  to  him,"  and  it  appeared  from  the  schedule  of  creditors  that 
of  the  $9,304.54  total  liabilities  over  $7.(i00  was  for  money  borrowed  by 
the  bankrupt  and,  with  the  exception  of  $332.40,  such  sum  was  borrowed 
in  the  year  1902  after  the  destruction  of  the  t>ooks,  at  which  time  his 
debts  were  few  and  trifiing  in  amount  the  destruction  of  such  books 
could  not  be  said  to  have  been  with  a  fraudulent  intent  to  conceal  his 
true  financial  condition,  so  as  to  Justify  the  denial  of  his  discliarge  on 
that  ground,  as  authorized  by  Bankr.  Act  July  1,  1898,  c.  541,  S  14,  30 
Stat  550  [U.  S.  Comp.  St  1901,  p.  3427]. 

—In  re  Studebaker.  127  Fed.  951 62  C.  C.  A.  583 

Courts  of  bankruptcy  should  enforce  the  provisions  of  the  law  relating 
to  the  exemptions  liberally  to  eflfectuate  their  purpose,  both  in  construing 
the  state  statutes  and  in  the  manner  of  allowing  the  exemption ;  and  al- 
though a  statute  requires  a  debtor  to  select  the  specific  personal  property 
he  claims  as  exempt  thereunder,  a  court  of  bankruptcy  is  not  bound  to 
require  such  selection,  and  where  it  is  to  the  l)est  Interest  of  all  concerned, 
or  where,  by  reason  of  its  being  mortgaged,  specific  property  cannot  be  se- 
lected and  set  apart  as  exempt,  it  may  properly  permit  such  property  to 
be  sold  as  an  entirety  by  the  trustee,  and  award  the  bankrupt  his  exemp- 
tion from  the  proceeds. 

—In  re  Kane,  127  Fed.  552....' 62  0.  C.  A.  616 

While  the  exemptions  allowed  a  bankrupt  are  those  provided  for  by  the 
statutes  of  the  state,  the  time  and  manner  of  claiming  such  exemptions, 
and  of  awarding  them  and  setting  them  apart,  are  regulated  by  the  bank- 
ruptcy act 

—In  re  Kane,  127  Fed.  552 62  a  C.  A.  616 

S   4.    Appeal  and  roTision  of  proceedings. 

The  question  whether  a  corporation  is  principally  engaged  in  manu- 
facturing and  mercantile  pursuits,  within  Bankr.  Act  July  1,  1898,  c. 
541,  §  4,  subsoc.  "b,"  30  Stat.  547  [U.  S.  Comp.  St  1901,  p.  3423],  so  as 
to  be  declared  an  involuntary  bankrupt,  is  within  the  jurisdiction  of  the 
District  Court  to  determine,  so  that  an  appeal  properly  lies  to  the  C3r- 
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cnlt  Court  of  Appeals*  rather  than  to  the  Supreme  Court  of  the  United 
States. 

— Columhla  Ironworks  v.  National  Lead  Co..  127  Fed.  99 

62  C.  C.  A.  99 

Where  an  appeal  from  an  adjudication  of  bankruptcy  is  prayed  and 
allowed  within  10  days,  as  prescribed  by  the  bankruptcy  act,  the  failure 
to  file  a  bond  and  serve  the  citation  until  a  few  days  after  such  period  will 
not  necessitate  a  dismissal  of  the  appeal,  no  material  prejudice  being 
shown. 

— Columbia  Ironworks  v.  National  Lead  Co.,  127  Fed.  99 

62  C.  C.  A.  99 

If  an  adjudication  of  bankruptcy  Is  supported  by  a  sufficient  allegation 
and  proof  of  an  act  of  bankruptcy.  It  cannot  be  set  aside  on  appeal  be- 
cause other  acts  alleged  were  neither  properly  pleaded  nor  sufllciently 
proved. 

—In  re  Lynan,  127  Fed.  123 62  C.  C.  A.  123 

The  distribution  of.  the  proceeds  of  a  sale  of  real  estate  made  by  a 
trustee  in  bankruptcy  is  reviewable  by  the  Circuit  Court  of  Appeals  by 
petition  for  review,  and  not  by  appeal. 

—In  re  Groetzlnger  &  Sons,  127  Fed.  124 62  C.  C.  A.  124 

Since  there  Is  no  express  statutory  limitation  or  rule  of  court  fixing 
the  time  within  which  a  petition  for  review  of  an  order  In  bankruptcy 
may  be  filed,  the  fact  that  such  petition  Is  not  filed  within  six  months  is 
not  conclusive  ground  for  dismissal. 

—In  re  Groetzlnger  &  Sons,  127  Fed.  124 62  0.  C.  A.  124 

Where,  after  the  making  of  an  order  for  the  distribution  of  the  pro- 
ceeds of  the  sale  of  a  bankrupt's  real  estate,  the  books  of  the  bankrupt 
disappeared  without  fault  on  the  part  of  petitioners  for  a  review  of  the 
order,  and  could  not  be  found,  and  the  trial  Judge  made  two  orders  en- 
larging the  time  for  filing  the  record  In  the  Circuit  Court  of  Appeals,  such 
fact  afforded  a  reasonable  excuse  for  the  petitioners'  failure  to  file  their 
petition  for  review  within  six  months. 

—In  re  Groetzlnger  &  Sons,  127  Fed.  124 62  C.  C.  A.  124 

On  an  appeal  taken  under  Bankr.  Act  July  1,  1898,  c.  541,  §  25a,  30  Stat. 
653  [U.  S.  Comp.  St.  1901,  p.  3432],  the  same  rule  governs  as  In  equity 
cases,  and  a  finding  of  fact  made  by  a  referee  and  affirmed  by  the  Dis- 
trict Court  will  not  be  reversed  unless  manifestly  against  the  weight  of 
evidence. 

—In  re  Noyes  Bros.,  127  Fed.  286 ;   Smith  v.  National  Suffolk  Bank. 
Id 62  C.  C.  A.  218 

Where  an  application  for  a  bankrupt's  discharge  was  duly  referred  to 
the  referee,  and  the  court  affirmed  his  report,  and  made  an  order  of  dis- 
cbarge, It* will  be  presumed  in  supi>ort  of  the  order  that  the  court  inves- 
tigated objections  made  thereto,  and  overruled  the  same  on  the  merits. 
—Kentucky  Nat.  Bank  v.  Carley,  127  Fed.  686 62  C.  C.  A.  412 

A  proceeding  In  bankruptcy  Is  a  proceeding  In  equity,  and  orders  and 
decrees  therein  cannot  be  reviewed  by  writs  of  error. 

— Lockman  v.  Lang,  128  Fed.  279 62  C.  C.  A.  550 

Where,  pending  an  appeal  from  an  order  dismissing  a  petition  In  Invol- 
antary  bankruptcy,  the  defendants  were  adjudicated  bankrupts  in  an- 
other district,  the  appeal  will  be  dismissed,  since,  under  general  order  No. 
6,  the  court  making  the  first  adjudication  has  exclusive  Jurisdiction,  and 
the  questions  Involved  In  the  appeal  have  therefore  become  academic; 
and  especially  where  such  questions  relate  to  an  alleged  preferential 
transfer  of  property,  charged  as  an  act  of  bankruptcy,  which  may  again 
conle  before  the  court  in  a  suit  by  the  trustee  against  the  transferee. 
^In  re  Sears,  Humbert  &  Co.,  128  Fed.  275;  In  re  Battle's  Estate, 
Id 62  C.  C.  A.  623 


Digitized  by  VjOOQ IC 


700  02  C.  C.  A..  BBP0BT8. 

BANKS  AND  BANKING. 

Internal  revenue  taxes  on  banks,  see  "Internal  Revenue.** 

I    1.    Fmactioms  and  dealiac** 

When,  in  the  absence  of  fraud,  a  cheek  is  presented  in  bank  by  tbe 
payee,  and  received  as  a  deposit,  and  credited  on  liis  account  In  the 
bank,  the  check  is  paid.  The  transaction  is  the  same  in  effect  as  if  the 
cash  had  been  handed  to  the  payee,  and  by  him  returned  to  the  bank. 
This  result  does  not  depend  on  the  amount  ef  cash  in  the  bank  being 
equal  to  the  check,  nor  on  the  financial  condition  of  the  bank,  as  shown 
later  on  a  settlement  of  its  affairs  after  insolvency. 

— Montgomery  County  v.  Cochran,  126  Fed.  450;    Cochran  v.  Mont- 
gomery County,  Id 62  C.  0.  A.  70 

BAR. 

Of  action  by  former  adjudication,  see  "Judgment,**  f  !• 

BENEFICIAL  ASSOCIATIONS. 

The  Woodmen  of  the  World  is  a  fraternal  order,  which  issues  insurance 
certificates  to  its  members  of  a  certain  degree.  It  has  a  sovereign  camp, 
which  is  incorporated  under  the  laws  of  a  state;  such  incorporation  ap- 
parently having  relation  chiefly  to  the  business  or  insurance  feature  of  the 
order.  It  also  has  local  camps,  which  are  authorized  to  initiate  members 
into  the  order  in  accordance  with  a  ritual  prescribed  by  the  sovereign 
camp;  their  admission  into  the  business  degree  and  their  payment  of  a 
prescribed  fee  carrying  with  them  the  right  to  a  certain  amount  of  in- 
surance. Held,  that  in  the  absence  of  evidence  showing,  furtiier  than  as 
above  stated,  the  relation  between  the  sovereign  and  subordinate  campe, 
or  whether  the  sul>ordlnate  camps  are  incorporated,  the  latter  cannot  be 
considered  the  servants  or  agents  of  the  sovereign  camp,  in  such  sense  as 
to  render  it  liable  in  its  corporate  capacity  for  a  personal  injury  inflicted 
on  an  accepted  candidate  for  membership  by  the  members  of  a  local  camp 
during  the  ceremony  of  initiation;  the  part  of  the  ceremony  which  re- 
sulted in  the  injury  not  l)eing  prescribed  by  the  ritual. 

— Jumper  v.  Sovereign  Camp  Woodmen  of  the  World,  127  Fed.  635 

62  C.  0.  A.  361 

BONDS. 

Corporate  bonds,  see  "Corporations,"  8  5. 

For  performance  of  duties  of  county  officers,  see  "Counties,"  i  1. 

Subrogation  to  rights  of  former  holders,  see  "Subrogation." 

BOUNTIES. 

See  "Pensions.** 

BREACH. 

Of  contract,  see  "Contracts,**  f  2. 
Of  covenant,  see  "Insurance,"  S  2. 
Of  warranty,  see  "Sales,"  S  3. 

BROKERS. 

See  "Factors" ;    "Principal  and  Agent." 
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BUILDING  CONTRACTS. 


See  "Contracts,"  |  2. 


CANCELLATION  OF  INSTRUMENTS. 

Removal  of  suit  from  state  court  to  federal  court,  see  "Removal  of  Causes," 
I  2. 

CARGO. 

See  "Shipping." 

CARRIERS. 

Admissions  as  evidence  In  action  against  carrier  for  loss  of  goods,  see  "Evi- 
dence," i  1. 
Carriage  of  goods  by  vessels,  see  "Shipping,"  S  3. 

I    1.    Control  and  roi^ulatioa  of  contmon  earriers. 

The  government  of  the  United  States,  in  buying  transportation  on  a  rail- 
road for  its  soldiers,  In  lots  of  10  or  more,  is  not  entitled  to  the  l)eneflt 
of  a  reduced  10-party  rate  given  by  the  railroad  company *s  schedule  to 
"theatrical,  operatic,  or  concert  companies,  hunting  and  fishing  parties, 
glee  clubs,  brass  or  string  bands,  boat,  baseball,  polo,  or  tennis  clubs,  foot- 
ball teams,  and  other  parties  of  like  character."  Nor  does  the.  refusal  to 
give  it  the  same  rates  constitute  an  unjust  discrimination  against  it,  or 
subject  it  to  undue  prejudice  or  disadvantage,  in  violation  of  the  interstate 
commerce  act,  where  it  is  shown  that  the  purpose  and  effect  of  the  party 
rate  given  by  the  schedule  is  to  increase  the  company's  business,  and  that 
tickets  sold  thereunder  are  closely  limited  in  time,  and  are  paid  for  in 
cash  in  advance,  while  those  furnished  to  the  government  are  not  so  lim- 
ited, are  furnished  on  a  requisition,  and  are  only  paid  for  after  indefinite 
delay  in  the  auditing  and  allowance  of  the  claims  by  the  War  and  Treas- 
ury Departments.  In  such  case  the  conditions  and  circumstances  under 
which  the  service  is  rendered  are  essentially  different,  and  justif^r  the 
making  of  different  r^tes. 

—United  States  v.  Chicago  &  N.  W.  Ry.  Co.,  127  Fed.  785 

62  C.  0.  A.  465 
I  2.    Carriaco  of  goods. 

In  an  action  against  a  carrier  to  recover  the  value  of  goods  destroyed 
by  fire  while  in  defendant's  custody  through  its  alleged  negligence  in 
placing  them  in  a  warehouse  adjoining  one  which  was  at  the  time  subject 
to  special  hazard  from  fire  because  of  its  contents  and  the  conditions  exist- 
ing, the  fact  that  the  insurer  of  the  goods  lost,  with  other  companies, 
had  at  some  previous  time  established  a  uniform  rate  of  premiums  for 
insurance  on  both  warehouses,  is  irrelevant  to  prove  an  admission  by  the 
insurer  that  defendant  was  not  negligent  in  the  respects  alleged,  conceding 
that  the  admission,  if  proved,  would  be  competent  evidence. 

— H.  C.  Judd  &  Root  V.  New  York  &  T.  S.  S.  Co.,  128  Fed.  7 

62  0.  0.  A.  515 
I   3.    Oarriaco  of  passonsors. 

Where,  in  an  instruction  in  an  action  by  a  passenger  for  injuries,  the 

court  states  that  the  negligence  relied  on  is  that  at  a  certain  point  there 

was  a  sudden  jerk  or  lurch  imparted  to  the  train,  sufficient  to  throw  the 

passenger  therefrom,  it  Is  not  necessary  to  add,  "thus  causing  the  injury." 

—Pennsylvania  Co.  v.  Paul,  126  Fed.  157 62  C.  C.  A.  135 

Riding  on  a  platform  of  an  overcrowded  railroad  car  is  not  negligence 
per  se,  and  where  the  passenger's  ticket  was  good  only  for  a  certain  train, 
and  the  evidence  was  conflicting  as  to  whether  the  railroAd  company  pro- 
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Tided  sufficient  train  sections  and  sufficient  carriages  for  the  accommo- 
dation of  the  crowd,  the  question  of  contributory  negligence  in  riding  on 
tlie  platform  was  properly  submitted  to  the  jury. 

—Pennsylvania  Ck).  v.  Paul.  126  Fed.  157 62  a  C.  A.  135 

PlaintifTs  intestate  passed  a  part  of  the  afternoon,  before  he  boarded 
the  passenger  train,  in  the  station,  apparently  in  a  stupor  resulting  from 
the  use  of  liquor  or  drugs.  The  station  agent  knew  this,  but  did  not  In- 
form the  conductor  of  the  train.  Held,  that  the  knowledge  of  the  station 
agent  could  not  be  imputed  to  the  company,  because  it  was  no  part  of 
his  duty  to  pass  upon  the  intestate's  fitness  to  travel,  or  give  the  con- 
ductor information  upon  that  point. 

— Kom  V.  Chesapeake  &  O.  Ry.  CJo.,  125  Fed.  897.... 62  a  C.  A.  417 

PlaintifTs  intestate  boarded  a  passenger  train  'about  7  o'clock*  at  night, 
apparently  under  the  influence  of  liquor,  but  sensible  of  his  surroundings 
and  capable  of  controlling  his  movements.  After  the  train  started,  he 
refused  to  state  his  destination  or  pay  his  fare,  and  was  ejected  at  a 
point  about  300  yards  from  the  station,  with  lighted  houses  near.  The 
next  morning  he  was  found  near  the  track,  dead,  either  from  exposure  or 
cocaine  poisoning.  Held,  the  conductor  was  Justified  in  ejecting  him  from 
the  train  under  the  circumstances. 

— Kom  V.  Chesapeake  &  O.  Ry.  Co.,  125  Fed.  897 62  C.  O.  A.  417 

It  is  the  settled  law  that  a  common  carrier  may  contract  for  a  reason- 
able limitation  of  its  common-law  liability  for  loss  or  damage  to  either 
freight  or  baggage  not  resulting  from  its  own  negligence  or  that  of  its 
servants. 

— Saunders  v.  Southern  Ry.  Co.,  128  Fed.  15 62  0.  0.  A.  623 

A  contract  to  carry  without  additional  compensation  a  reasonable 
amount  of  personal  baggage  is  implied  from  the  sale  of  a  ticket  by  a  car- 
rier to  a  passenger,  but  such  implied  obligation  is  limited  to  such  articles 
of  personal  baggage  as  are  reasonably  required  for  the  comfort  or  con- 
venience of  the  passenger  and  his  family. 

— Saunders  v.  Southern  Ry.  Co.,  128  Fed.  15 62  a  (X  A,  523 

Plaintiff,  who  was  manager  of  a  theatrical  company  of  14  members, 
through  his  advance  agent,  applied  to  defendant  railroad  company  for 
rates  for  his  company,  baggage,  and  stage  properties  from  Birmingham, 
Ala.,  to  Lexington,  Ky.,  by  way  of  three  other  cities,  where  he  desired  to 
stop.  He  was  told  that  by  buying  18  tickets  at  company  rates  he  would 
be  entitled  to  a  car  for  the  baggage  and  other  properties  free,  which  offer 
was  accepted.  A  week  later  plaintiff  bought  the  tickets  from  there  to 
Atlanta,  and  was  given  the  car.  A  regulation  of  defendant  and  other 
southern  railroads  required  the  ptu*chaser  in  such  cases  to  sign  a  release 
exempting  defendant  from  liability  for  "any  loss  or  damage*'  to  baggage. 
Neither  plaintiff  nor  his  agent  was  informed  of  such  regulation,  but  his 
property  man,  after  loading  the  car,  was  required  to  and  did  sign  such  release 
without  his  knowledge.  At  Atlanta  plaintiff  again  bought  tickets  through 
to  Lexington,  with  stop-over  privilege  at  the  two  other  cities.  He  was 
not  then  told  of  the  regulation,  but  was  later  asked  to  sign  the  release, 
and  refused.  His  car  was  taken  on,  however,  until  the  time  he  left  the 
last  point  before  reaching  Lexington,  where,  on  his  refusal  to  sign  the  re- 
lease, tde  car  was  held,  and  caused  him  to  lose  his  engagement  at  Lexing- 
ton. After  12  hours  he  signed  the  release  under  protest,  and  the  car  was 
forwarded.  Held,  that  plaintiff  was  not  bound  by  the  regulation  unless 
he  had  notice  of  it  before  the  contract  was  completed  by  his  purchase  of 
tickets ;  that,  in  the  absence  of  actual  notice,  it  could  not  be  imputed  to 
him  through  his  property  man ;  that  it  might  be  presumed  from  the  gener- 
ality of  the  regulation,  the  length  of  time  it  had  been  in  force,  and  his 
experience  in  the  business,  but  that  under  the  evidence  such  presumption 
could  not  be  drawn  as  matter  of  law,  but  was  a  question  for  the  Jury. 

— Saunders  v.  Southern  Ry.  Co.,  128  Fed.  15 62  0.  C.  A,  523 

Stage  costumes,  scenery,  etc.,  making  up  the  paraphernalia  of  a  traveling 
theatrical  company,  do  not  constitute  personal  baggage  which  a  carrier 
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Impliedly  contracts  to  carry  without  compensation  on  the  tickets  of  the 
company  as  passengers,  unless  a  general  custom  to  do  so  la  shown;  and 
they  must  be  shipped  as  freight  under  the  customary  regulations,  or  by 
special  arrangement  therefor. 

—Saunders  v.  Southern  Ry.  Co.,  128  Fed.  15 62  C.  0.  A.  523 

A  passenger  Is  required  to  act  in  good  faith,  and  If  he  obtains  carriage 
on  his  ticket  as  personal  baggage  of  merchandise  or  articles  not  properly 
such  baggage,  without  disclosing  the  fact,  the  carrier  will  not  be  liable 
for  their  loss  or  damage;  but  if  such  articles  are  accepted  without  de- 
ception by  the  passenger,  and  with  notice,  the  liability  will  arise  to  safely 
carry  and  deliver. 

—Saunders  v.  Southern  Ry.  Co.,  128  Fed.  15 62  C.  C.  A.  523 

The  general  liability  of  a  carrier  for  the  baggage  of  a  passenger  Is  that 
of  an  Insurer,  but  this  common-law  liability  may  be  limited  by  an  agree- 
ment, fair  and  reasonable  between  the  carrier  and  passenger,  against  all 
loss  and  damage  not  resulting  from  the  negligence  of  the  carrier  or  Its 
servants.  Such  a  contract,  however,  must  have  been  accepted  by  the 
passenger  with  knowledge  of  Its  terms,  and  such  knowledge  will  not  be 
Implied. 

—Saunders  v.  Southern  Ry.  Co.,  128  Fed.  15 62  C.  C.  A.  523 

A  contract  releasing  a  carrier  from  liability  "for  loss  or  damage  to 
baggage*'  does  not  In  terms  release  It  from  liability  for  negligence,  and. 
being  capable  of  a  construction  which  will  render  it  legal,  will  be  so  con- 
strued, and  held  to  exclude  loss  or  damage  so  arising. 

— Saunders  v.  Southern  Ry.  Co.,  128  Fed.  15 62  C.  0.  A.  523 

Where  an  Infirm  passenger  was  wrongfully  ejected  from  a  train  on  a 
cold,  wet  day,  and  by  reason  thereof  was  taken  sick,  threatened  with 
pneumonia,  and  contracted  rheumatism,  which  thereafter  settled  in  the 
stump  of  his  leg,  and  his  earning  capacity  was  somewhat  Impaired,  a  ver- 
dict for  $1,000  was  not  excessive. 

—Pennsylvania  R.  Co.  v.  Palmer,  127  Fed.  956 62  a  C.  A.  588 

CHANCERY. 

See  "Equity.'' 

CHARGE. 

To  jury  in  civil  actions,  see  "Trial,"  §  2. 

To  Jury  In  criminal  prosecutions,  see  "Criminal  Law,"  I  2. 

CHARTER  PARTIES. 

See  "Shipping,"  §  2. 

CHECKS. 

Payment  of,  see  "Banks  and  Banking,"  $  1. 

CHOSE  IN  ACTION. 

jissignment,  see  "Assignments." 

CIRCUIT  COURTS  OF  APPEALS. 

See  "Courts,"  8  1. 

Review  of  orders  in  bankruptcy,  see  "Bankruptcy,"  §  4. 
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CITIES. 

See  "Municipal  CJorporatlons." 

CITIZENS. 

See  "Indians." 

Citizenship  ground  of  jurisdiction  of  United  States  courts,  see  "Courts,"  I  1 ; 
"Removal  of  Causes/'  S  2. 

CLAIMS. 

Against  estate  of  bankrupt,  see  "Bankruptcy,"  S  2. 
Against  United  States,  see  "United  States,"  S  1. 
Of  patent,  see  "Patents,"  S  5. 
To  property  levied  on,  see  "Attachment,"  |  1. 

COLLATERAL  AHACK. 

On  incorporation,  see  "Corporations,"  |  1. 

COLLECTION. 

Of  taxes,  see  "Taxation,"  (  2. 

COLLISION. 

I    1.    Vessels  at  rest,  at  anol&or,  or  at  piers. 

A  water  boat  made  fast  to  the  side  of  a  ya.cht  moored  In  North  river 
to  supply  her  with  water  at  a  time  when,  owing  to  the  ebb  tide  and 
floating  ice,  there  was  more  than  ordinary  danger.  Tlirough  the  insuffi- 
ciency of  her  lines  and  the  negligence  of  her  master  in  leaving  her,  she 
broke  away,  and  was  carried  astern  by  the  tide,  and  struck  and  Injured 
the  yacht's  launch,  which  hung  in  davits  about  five  feet  outboard.  The 
owner  of  the  yacht  was  on  board,  and  observed  and  spoke  of  the  light- 
ness of  the  water  boat's  lines  to  hold  her  under  the  existing  conditions, 
but  went  below  without  moving  the  launch,  which  hung  a  short  distance 
astern  of  the  water  boat,  and  which  could  readily  have  been  swung  In- 
ward out  of  danger.  Held,  that  he  was  chargeable  with  negligence  con- 
tributing to  the  Injury,  which  required  a  division  of  the  resulting  dam- 
ages. 

—The  n.  B.  Moore,  Jr.,  127  Fed.  319 62  a  C.  A.  237 

§   2.    Fos  or  thiok  weather. 

A  steamer  which  entered  a  thick  fog  bank  on  the  York  river  at  a  speed 
of  10  miles  an  hour  held  solely  in  fault,  on  account  of  her  excessive  speed, 
for  a  collision  with  an  oyster  schooner  tacking  down  the  river  in  a  light 
wind,  and  which  was  run  down  and  sunk  by  the  steamer  before  the  latt^ 
could  stop  after  hearing  the  schooner's  fog  horn. 

—The  Charlotte,  128  Fed.  38 62  0.  0.  A.  546 

I   3.    Narrow  cl&aniiels,  l&arbors,  rivers,  and  oanals. 

A  barge  in  tow  held  not  in  fault  for  a  sheer  which  brought  her  In  col- 
lision with  the  tow  of  a  meeting  tug,  where  she  kept  her  course  until 
after  collision  between  the  two  tugs,  and  after  her  own  tug  had  stopped, 
leaving  her  exposed  to  the  effect  of  the  tide. 

— The  Transfer  No.  14,  127  Fed.  805 ;   The  Teaser,  Id. 

62  O.  C.  A.  223 

Under  the  rule  that,  where  one  vessel  was  primarily  in  fault  for  a 
collision,  clear  proof  of  contributory  fault  by  the  other  is  required,  a  tug 
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which  was  passing  down  East  river  with  the  ebb  tide  at  half  speed,  haying 
a  barge  in  tow  on  a  hawser,  held  not  in  fault  for  a  collision  between  her 
tow  and  a  meeting  tug  having  a  car  float  on  each  side  because  she  did 
not  sooner  stop  and  reverse,  although  the  meeting  tug  failed  to  change 
her  course  or  answer  signals,  where  in  all  other  respects  she  was  properly 
and  carefully  navigated,  and  it  appeared  that,  in  the  state  of  the  tide, 
there  was  danger  of  her  propeller  being  fouled  by  the  hawser  if  she 
stopped,  and  also  that  the  barge  would  be  less  manageable. 

—The  Transfer  No.  14,  127  Fed.  305 ;   The  Teaser,  Id 

62  C.  C.  A.  223 

A  tug,  with  a  car  float  on  each  side,  passing  up  East  river  in  the 
channel  between  New  York  and  Blackwell's  Island,  in  the  early  morning, 
held  in  fault  for  a  collision  with  a  barge  coming  down  in  tow  on  a  haw- 
ser, which  occurred  on  the  New  York  side  of  the  channel,  on  the  ground 
that  she  was  on  the  wrong  side  of  the  channel,  and  was  negligent  in 
failing  to  give  proper  attention  to  the  lights  and  signals  of  the  approach- 
ing vessels,  or  to  promptly  and  decisively  change  her  course  to  starboard 
as  soon  as  they  were  seen  coming  nearly  head  on.» 

— ^The  Transfer  No.  14,  127  Fed.  305 ;   The  Teaser,  Id 

62  0.  0.  A.  223 

COMBINATIONS. 

See  "Ck)nsplracy" ;    "Monopolies,"  S  1. 

COMITY. 

Between  courts,  see  "Courts,"  §  2. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Carriers" ;   "Shipping.*^ 

S    1.    Means  and  methods  of  rosnlation. 

Ky.  St  1903,  S  4077  et  seq.,  imposing  an  alleged  franchise  tax  on  cor- 
porations which,  in  effect,  is  not  a  franchise  tax,  but  a  tax  on  the  intan- 
gible property  of  the  corporation  not  otherwise  taxed,  is  not  unconstir 
tutional  in  its  application  to  an  interstate  express  company  as  an  unwar- 
rantable interference  with  interstate  commerce. 

—Coulter  V.  Weir,  127  Fed.  897 62  a  C.  A.  429 


COMMISSION  MERCHANTS. 

See  "Factors.** 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  COUNTS. 

Quantum  valebat  for  compensation  for  goods  sold,  see  "Sales,"  |  4 


COMPENSATION. 

Of  agent,  see  "Principal  and  Agent,"  |  1. 
62  C.C.A.— 45 
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COMPETITION. 

Unfair  competition,  see  "Trade-Marks  and  Trade-Names,"  S  3. 

COMPLAINT. 

In  criminal  prosecution,  see  "Indictment  and  Information." 

CONDITIONS. 

In  subscription  to  corporate  stock,  see  "CJorporations,**  I  2. 

.    CONFLICT  OF  LAWS. 

As  to  contract  see  "Contracts,"  $  1. 

Conflicting  Jurisdiction  of  courts,  see  "Courts,**  $  2. 

CONSIDERATION. 

Of  contract,  see  "Contracts,"  I  1. 

CONSIGNMENT. 

See  "FactoFB." 

CONSPIRACY. 

Combinations  to  monoiK>lize  trade,  see  "Monopolies,"  S  !• 

I   1.    Oiimlnal  responsibility. 

An  indictment  under  Rev.  St.  $  6508  \V,  S.  Comp.  St  1901,  p.  3712], 
punishing  a  conspiracy  to  injure,  oppress,  threaten,  or  Intimidate  any 
citizen  in  the  free  exercise  and  enjoyment  of  any  right  or  privilege  se- 
cured to  him  by  the  Constitution  or  laws  of  the  United  States,  whidi 
charges  that  defendants  conspired  to  injure,  etc.,  certain  named  persons, 
male  citizens  of  Kentucky  over  21  years  of  age,  **ln  the  free  exercise 
and  enjoyment  of  a  rii?ht  and  privilege  secured  to  them,"  Is  bad  as  In- 
•definite.  iu  that  it  fails  to  state  what  particular  right  and  privilege  is 
meant,  though  it  continues  with  a  recital  that  defendants  were  officers 
of  an  election  precinct,  conspired  together  "for  the  purposes  aforesaid," 
and  **to  carry  out  and  effect  the  object  of  the  same*'  failed  to  open  the 
polls  promptly,  and  by  a  tardy  discharge  of  their  duties  and  frequent 
absences  prevented  the  persons  named  from  voting. 

— McKenna  v.  United  States,  127  Fed.  88 62  C.  C.  A.  88 

It  is  a  rule  of  pleading  that,  when  the  fact  which  is  made  by  the  statute 
an  essential  element  of  the  crime  is  a  collective  or  general  one,  including 
many,  it  is  necessary  to  specify  the  particular  thing  intended  to  be 
charged. 

—McKenna  v.  United  States,  127  Fed.  88 62  C.  a  A.  88 

Where  an  indictment  for  conspiracy  to  knowingly  and  willfully  obstruct 
the  passage  of  the  malls,  in  violation  of  Rev.  St.  §  5440,  as  amended  bv 
Act  May  17,  1879.  c.  8,  21  Stat.  4,  1  Supp.  Rev.  St.  2G4  [U.  S.  Comp.  St 
1901,  p.  3676],  and  section  3995  [U.  S.  Comp.  St  1901,  p.  2716],  was  de- 
fective for  failure  to  charge  that  defendants  conspired  to  "knowingly  and 
willfully"  obstruct  the  malls,  the  defect  was  not  cured  by  the  allegation 


Digitized  by  VjOOQIC 


INDEX.  707 

that  they  did  "knowingly,  unlawfully,  and  feloniously  combine,  conspire," 

etc.,  to  obstruct  the  malls,  or  that  the  part  of  the  indictment  charging  the 

overt  act  alleged  that  such  act  was  "knowingly  and  willfully"  committed. 

— Ck)nrad  v.  United  States,  127  Fed.  798 62  C.  C.  A.  478 

Rev.  St  §  5440,  as  amended  by  Act  May  17,  1879,  a  8,  21  Stat  4, 1  Supp. 
Rev.  St  264  [U.  S.  Ck)mp.  St  1901,  p.  8676],  provides  that  if  two  or  more 
persons  conspire  either  to  commit  any  offense  against  the  United  States, 
or  to  defraud  tlie  United  States,  etc.,  and  one  or  more  do  any  act  to  effect 
the  object  of  the  conspiracy,  all  shall  be  liable  to  a  penalty,  etc.  Section 
8995  [U.  S.  CJomp.  St  1901,  p.  2716]  declares  that,  if  any  person  shall 
"knowingly  and  willfully"  obstruct  or  retard  the  passage  of  the  malls, 
he  shall  for  every  such  offense  be  punished,  etc.  Held,  that  an  indictment 
for  conspiracy  to  commit  the  offense  described  in  section  3995,  which  failed 
to  allege  that  defendants  conspired  to  "knowingly  and  willfully"  obstruct 
or  retard  the  passage  of  the  mails.  In  the  manner  set  out,  was  fatally  de- 
fective. 

—Conrad  v.  United  States,  127  Fed.  798 62  0.  O.  A.  478 

CONSTITUTIONAL  LAW. 

Constitutional  provisions  relating  to  corporate  stockholders'  liability,  see  "Cor- 
porations," fi  8. 

CONTEMPT. 

Jurisdiction  of  Circuit  Court  of  Appeals  to  review  orders  relating  to,  bbp 
"Courts,"  S  1. 

CONTRACTS. 

AssigDraent,   see  "Assignments." 

Subrogation  to  rights  or  remedies  ot  creditors,  see  "Subrogation.** 

Contracts  of  particular  classes  of  parties. 

See  "Corporations,"  $$  4,  5;    "Master  and  Servant";    "Municipal  Corpora 
tions,"  8  1 ;   "Principal  and  Agent,"  §  2. 

Contracts  relating  to  particular  subjects. 

liimitation  of  liability  for  loss  of  or  Injury  to  goods  shipped,  see  "Shipping," 

8  3. 
Limitation  of  liability  of  carrier  for  loss  of  baggage,  see  "Carriers,"  8  3. 
Release  of  liability  for  injury  to  servant,  see  "Master  and  Servant,"  8  1. 

Particular  ckuses  of  eocpress  contracts, 
•See  "Insurance";  "Sales." 
Affreightment,  see  "Shipping,"  8  8. 
Agency,  see  "Principal  and  Agent" 
Charter  parties,  see  "Shipping,"  8  2. 
Employment,  see  "Master  and  Servant" 
Sale  of  vessel,  see  "Shipping,"  8  1. 

I    1.    Requisites  and  validity. 

A  covenant,  in  a  contract  by  which  the  owners  of  brickmaklng  plants 
conveyed  them  to  a  corporation  in  exchange  for  its  stock,  binding  the 
sellers  not  to  engage  In  competing  business  within  a  radius  of  50  miles 
from  the  place  of  business  of  the  corporation  for  a  term  of  years,  is  per- 
sonal, and  is  not  brought  within  the  statute  of  a  state  other  than  that 
in  which  the  contract  was  made  by  the  fact  that  the  property  sold  was 
situated  in  such  state. 

—Robinson  v.  Suburban  Brick  Co.,  127  Fed.  804 62  C.  C.  A.  484 


Digitized  by  VjOOQIC 


708  62  C.  C.  A.  REPORTS. 

A  covenant  in  a  contract  by  which  the  owners  of  brictemaking  plants 
conveyed  them  to  a  corporation  In  exchange  for  its  stock,  binding  the  sell- 
ers not  to  engage  in  competing  business  within  a  radios  of  60  miles  from 
the  place  of  business  of  the  corporation  for  a  term  of  10  years,  is  yalid, 
and  may  be  enforced  in  a  court  of  equity  by  a  suit  to  enjoin  its  violation. 

—Robinson  v.  Suburban  Brick  CJo.,  127  Fed.  804 62  a  a  A.  484 

Where  certain  life  insurance  agents  made  a  contract  to  pay  the  first 
premium  on  a  policy  for  insured,  in  order  to  induce  him  to  take  the  in- 
surance, which  agreement  was  expressly  prohibited  by  Acts  Pa.  May  7, 
1880  (Laws  1889,  p.  116),  and  thereafter  such  agents  paid  the  premium  to 
the  insurance  company  in  the  ordinary  course  of  business,  the  contract 
thereby  became  executed,  and,  the  parties  being  in  pari  delicto,  the  court 
would  not  aid  a  rec'overy  thereof  from  the  insured. 

—Equitable  Life  Assur.  Soc  v.  Wetherlll,  127  Fed.  947 

62  a  a  A.  679 
§   2.    Performaaoe  or  breacli. 

A  building  contract  provided  a  penalty  for  delay,  authorized  the  owner 
to  terminate  it  on  failure  of  the  contractor  to  proceed  with  diligence,  etc., 
on  certificate  of  the  architect,  and  declared  that  if  terminated  and  com- 
pleted by  the  owner  the  excess  paid  by  the  owner  to  other  contractors 
over  the  contract  price  should  be  paid  by  the  contractor  and  his  surety, 
and  that  such  expense  either  for  furnishing  materials  or  for  finishing  the 
work,  and  any  damage  incurred  through  such  default,  should  be  audited 
and  certified  by  the  architect,  whose  certificate  should  be  conclusive  on  the 
parties.  The  contractor  did  all  the  work  on  the  building,  except  that  cov- 
ered by  the  final  payment,  when  on  a  certificate  of  the  architect  his  work 
was  discontinued  and  the  building  was  completed  by  the  owner.  Held^ 
that  an  action  to  recover  from  the  contractor  and  his  surety  per  diem  dam- 
ages for  delay,  and  an  excess  of  expenses  over  the  contract  price,  was  an 
action  for  damages  under  the  contract  resulting  from  a  violation  of  Its 
provisions,  and  hence  the  owner  was  not  entitled  to  recover  in  the  absence 
of  proof  that  the  architect  had  audited  and  certified  the  expense  and  dam- 
ages incurred  and  issued  a  certificate  therefor,  no  reason  being  given  for 
the  omission. 

— ^American  Bondhig  &  Trust  Ck).  v.  Gibson  County,  127  Fed.  671... 
I  62  C.  C.  A.  897 

S   3.    JLcHqum  for  breaol&. 

A  defendant  who  pleads  as  a  defense  to  an  action  on  a  contract  that 
plaintiff  has  released  him  from  liability  by  electing  to  proceed  against 
another  need  not  show  that  it  would  be  inequitable  to  permit  plaintitf 
to  recover,  as  would  be  required  on  a  defense  of  equitable  estoppel,  but  it 
is  suflicient  if  he  shows  that  plaintiff  had  the  right  of  election  and  has 
exer ci  sed  i  t. 

—Barrel!  v.  Newby,  127  Fed.  656 62  a  C.  A.  382 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,**  t  1. 

Of  passenger,  see  "Carriers,"  t  8. 

Of  person  injured  on  defective  street,  see  "Municipal  Corporations,"  §  2. 

Of  person  killed  or  injured  by  operation  of  railroad,  see  '^Railroads/'  |  2. 

Review  in  general  of  rulings  relating  to,  see  "Appeal  and  Error,"  §  7. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see  "Trover  and  Conversion." 

CONVEYANCES. 

See  "Assignments,'* 
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CORPORATIONS. 

Adjudication  In  bankruptcy,  see  "Bankruptcy,"  8§  1,  4. 

Certification  to  Supreme  Court  of  questions  relation  to  stockholders'  liability 
under  state  constitution,  see  "Courts,"  §  1. 

Equity  jurisdiction  of  federal  courts  as  to  insolvent  corporations,  see 
"Courts."  §  1. 

Interstate  commerce  regulations,  see  "Commerce,"  §  1. 

Joinder  of  corporation  and  corporate  officers  In  suit  for  Infringement  of  pat- 
ent, see  "Patents,"  §  6. 

Jurisdiction  of  equity  to  enforce  subscriptions  to  corporate  stock  as  pre- 
venting multiplicity  of  suits,  see  "Equity,"  8  1. 

Taxation  of  corporations  and  cori)orate  property,  see  "Taxation,"  |  1. 

Particular  classes  of  corporations. 
See  "Beneficial  Associations";  "Municipal  Corporations." 

I    1.    Incorporation  and  orsanixation. 

The  legality  of  the  organization  of  a  corporation  cannot  be  attacked 
collaterally  in  a  private  suit  against  it,  but  only  In  a  direct  action  by  the 
state. 

—Armour  v.  E.  Bement's  Sons,  123  Fed.  56 62  O.  C.  A.  142 

I   2.    Capital,  stock,  and  dividends. 

One  who  on  a  condition  subscribes  for  stock  of  a  corporation  or  pur- 
chases property  waives  compliance  with,  and  estops  himself  from  assert- 
ing, the  condition,  by  executing  the  contract,  accepting,  using,  and  selling 
the  stock  or  property,  without  requiring  the  condition  to  be  fulfilled. 

— Wyman  v.  Bowman,  127  Fed.  257 62  C.  C.  A.  189 

S   3«    Members  and  stocUiolders. 

Hurd's  Rev.  St.  1893,  c.  32,  §§  8.  25,  declaring  that  stockholders  of  a 
corporation  shall  be  liable  to  creditors  for  the  amount  unpaid  on  the 
stock  held  by  them  when  not  "fully  paid,"  did  not  create  a  new  obliga- 
tion, but  is  merely  declaratory  of  the  common  law. 

—Taylor  v.  Cummlngs,  127  Fed.  108 62  C.  a  A.  108 

Where  the  members  of  a  firm  organized  a  corporation  to  continue  the 
firm's  business,  and  exercised  entire  good  faith  in  adopting  the  valuation 
of  assets  fixed  by  the  bookkeeper  and  financial  manager  of  the  firm  with- 
out any  intent  to  overvalue,  the  fact  that  by  reason  of  errors  In  the 
bookkeeper's  statements  there  was  a  material  overvaluation  did  not 
render  the  stockholders  receiving  their  stock  for  their  interest  In  the 
firm  as  **full  paid"  liable  to  creditors  for  the  difference  between  the 
actual  value  of  the  property  and  the  nominal  value  of  the  stock. 

—Taylor  v.  Cummlngs,  127  Fed.  108 62  C.  C.  A,  108 

The  liability  of  the  original  subscribers  for  stock  under  section  4,  art. 
lib,  of  the  Constitution  of  Nebraska,  which  provides  that  the  original 
subscribers  shall  be  individually  liable  for  claims  against  the  corporation 
to  the  extent  of  their  unpaid  subscriptions  after  the  corporate  property 
has  been  exhausted,  arises  from  the  agreement  of  subscription,  and  is  con- 
tractual. 

—Wyman  v.  Bowman,  127  Fed.  257 62  C.  C.  A.  189 

The  effect  of  this  provision  Is  not  to  create  a  new  obligation  or  liability, 
but,  in  case  of  a  sale  of  the  stock  by  the  subscriber,  to  modify  his  old  con- 
tract to  pay  on  the  call  of  the  board  of  directors  Into  a  guaranty  to  pay 
the  debts  of  the  corporation,  to  the  amount  of  the  unpaid  subscription, 
after  the  corporate  property  has  been  exhausted. 

—Wyman  v.  Bowman,  127  Fed.  257 62  C.  0.  A.  189 

The  surrender  by  the  original  subscriber  of  his  certificates  of  stock,  the 
issue  of  new  certificates  to  a  purchaser,  and  the  substitution  of  the  se- 
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cured  notes  of  the  latter  for  the  unpaid  part  of  the  suhscrlption  in  place 
of  the  notes  of  the  former,  do  not  evidence  a  rescission  of  the  contract  or 
relieve  the  original  subscriber  from  the  effect  of  the  constitutional  provi- 
sion. 

— Wyman  v.  Bowman,  127  Fed.  257 62  C.  C.  A.  189 

The  avoidance  of  releases  of  obligations  and  of  assignments  of  choses 
in  action  for  fraud  is  a  subject  of  jurisdiction  in  equity. 

A  bill  to  enforce  payment  of  subscription  for  stock,  a  chief  part  of  the 
relief  sought  in  which  is  the  avoidance,  as  a  fraudulent  preference,  of 
releases  and  assignments  of  a  large  part  of  the  subscriptions,  evidenced 
by  the  records  of  the  board  of  directors  of  the  corporation,  upon  which 
the  defendants  rely  to  establish  their  defense  of  payment,  presents  a  sub- 
ject of  equitable  cognizance. 

— Wyman  v.  Bowman,  127  Fed.  257 62  C.  C.  A.  189 

The  cause  of  action  to  enforce  the  liability  of  an  original  subscriber 
under  section  4,  art  lib,  of  the  CJonstitution  of  Nebraska,  does  not  accrue 
until  the  claims  against  the  corporation  are  judicially  ascertained,  and 
the  corporate  property  is  exhausted.  An  action  commenced  August  7, 
1902,  on  an  original  subscription  made  in  1883,  when  the  corporate  prop- 
erty was  first  exhausted  in  1901,  was  not  barred  by  the  limitation  of  five 
or  ten  years  contained  in  section  3447  of  the  Code  of  Civil  Practice  of  Iowa 
of  1897. 

—Wyman  v.  Bowman,  127  Fed.  257 62  C.  C.  A.  189 

I  4*    Ofioem  and  mcents. 

Contracts  and  transactions  between  individuals  and  corporations  of 
which  they  are  directors  or  officers  which  are  unfair,  in  which  the  indi- 
viduals have  secured  an  undue  or  unjust  advantage,  in  which  an  an- 
tagonism between  the  interest  of  the  individuals  and  the  duty  of  the  of- 
ficials has  resulted  in  the  triumph  of  the  former,  are  voidable  at  the 
option  of  the  corporation.  Its  creditors  or  stockholders. 

—Wyman  v.  Bowman,  127  Fed.  267 62  0.  C.  A,  189 

Contracts  and  transactions  between  individuals  and  corporations  of 
which  they  are  directors  or  officers,  which  are  fair  and  are  made  in  good 
faith,  which  do  not  secure  to  the  iJidividuals  an  undue  or  unjust  benefit 
or  advantage,  and  in  which  the  interest  of  the  individuals  and  the  duty 
of  the  officers  work  in  unison  for  the  welfare  of  the  corporation,  are  valid 
and  enforceable  in  law  and  in  equity. 

—Wyman  v.  Bowman,  127  Fed.  257 62  C.  C.  A.  189 

I   6«    Corporate  powers  and  liabilities. 

W^here  the  entire  bonded  indebtedness  of  an  insolvent  corporation  was 
proved  in  a  suit  to  foreclose  by  the  trustee  in  its  own  name,  for  the 
benefit  of  all  of  its  certificate  holders,  as  was  proper  under  the  trust 
agr(»ement,  it  was  not  error  for  the  receivers  or  the  court  to  refuse  to 
receive  proof  of  the  claim  of  an  individual  certificate  holder. 

— ^Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 
Harrlty  v.  National  Asphalt  Co.,  Id.;  Land  Title  &  Trust  Co. 
V.  Tatnall,  Id. ;   Equitable  Trust  Co.  v.  Same,  Id.. 62  C.  C.  A.  23 

A  trust  company,  as  trustee  for  the  bondholders  of  a  corporation,  had 
In  its  possession  a  fund  on  which  it  was  authorized  to  draw  for  paying 
Interest  on  the  bonds  In  case  of  default  by  the  corporation,  which  was 
in  such  case  bound  by  its  agreement  to  replace  the  sum  so  withdrawn 
within  a  year.  The  trustee  made  two  interest  payments  from  the  fund, 
and  they  were  not  restored  by  the  corporation,  which  was  In  fact  in- 
solvent. Held,  that  the  trustee  was  justified  In  foreclosing  the  security 
it  held  for  the  bondholders,  and  was  not  bound  to  wait  until  the  fund 
was  exhausted. 

^Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 
Harrlty  v.  National  Asphalt  Co.,  Id.;  Land  Title  &  Trust  Co. 
v.  Tatnall,  Id. ;   Equitable  Trust  Co.  v.  Same,  Id.  .62  a  a  A.  23 
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Where  an  agreement  pledging  securities  to  a  trustee  to  secure  pay- 
ment of  bonds  by  a  corporation  provided  that  in  case  of  its  default  the 
trustee  might  institute  such  legal  proceedings  as  might  be  advised  by 
counsel,  the  trustee  was  entitled  to  maintain  a  suit  in  equity  to  fore- 
close and  have  the  securities  sold  by  order  of  the  court,  notwithstanding 
another  provision  giving  it  a  power  of  sale. 

—Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 
Harrity  v.  National  Asphalt  Co..  Id.;  Land  Title  &  Trust  Co. 
V.  Tatnall.  Id.;   Equitable  Trust  Co.  v.  Same,  Id.  .62  C.  C.  A.  23 

Where  the  receivers  appointed  for  a  corporation  on  the  ground  of  its 
Insolvency,  who  represented  both  creditors  and  stockholders,  without 
fraud  or  collusion  refused  to  oppose  an  application  by  the  trustee  for 
its  mortgage  bondholders  to  have  all  of  its  mortgaged  assets  sold  and 
applied  to  the  payment  of  the  mortgage  debt,  deeming  such  action  for 
the  best  interest  of  all  concerned,  and  the  court  decreed  such  sale,  its 
action  will  not  be  set  aside  on  objection  of  a  single  stockholder  on  the 
ground  that  there  had  been  no  such  default  as  to  render  the  principal 
of  the  debt  collectible  when  two  of  the  five  defaults  alleged  were  admitted 
to  be  true  defaults,  and  to  a  large  amount,  and  Justified  the  proceeding  by 
the  trustee  of  the  mortgage. 

— ^Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 
Harrity  v.  National  Asphalt  Co.,  Id. ;  Land  Title  &  Trust  Co. 
V.  Tatnall,  Id. ;   Equitable  Trust  Co.  v.  Same,  Id.  .62  C.  C.  A.  23 

Allegations  In  a  petition  of  intervention  sought  to  be  filed  by  a  stock- 
holder of  an  insolvent  corporation  in  a  suit  by  the  trustee  for  its  bond- 
holders to  foreclose  held  insufficient  to  charge  the  complainant  with 
fraud  or  conspiracy. 

—Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 
Harrity  v.  National  Asphalt  Co.,  Id.;  Land  Title  &  Trust  Co. 
v.  Tatnall,  Id. ;   Equitable  Trust  Co.  v.  Same,  Id.  .62  C.  C.  A.  28 

The  right  of  the  trustee  for  mortgage  bondholders  of  a  corporation 
to  foreclose  and  sell  the  security  on  default  by  the  corporation  cannot 
be  affected  by  the  fact  that  the  corporation  has  power  to  make  calls 
on  its  stockholders  for  unpaid  installments,  which  power  it  fails  or  re- 
fuses to  exercise. 

— Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 
Harrity  v.  National  Asphalt  Co.,  Id.;  Land  Title  &  Trust  Co 
V.  Tatnall,  Id.;   Equitable  Trust  Co.  v.  Same,  Id.  .62  C.  C.  A.  23 

A  court  of  equity,  having  possession,  through  its  receivers,  of  the 
property  of  an  insolvent  corporation.  Is  not  required  to  permit  a  stock- 
holder to  intervene  in  a  foreclosure  suit  brought  by  the  trustee  for  its 
bondholders  for  the  purpose  of  requiring  the  trustee  to  enforce  the  lia- 
bility of  the  stockholders  for  unpaid  installments  on  their  stock,  instead 
of  foreclosing  its  security.  The  court  in  such  case  has  full  power  to 
order  calls  made  on  the  stockholders  if,  in  its  judgment,  such  action  is 
for  the  best  interest  of  the  creditors  and  stockholders;  but  its  discretion 
is  not, subject  to  control  by  individual  stockholders,  nor  is  it  required 
to  permit  them  by  interventions  to  interfere  with  its  administration  of 
the  property. 

— Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 

Harrity  v.  National  Asphalt  Co.,  Id.;    Land  Title  &  Trust  Co. 

V.  Tatnall.  Id. ;   Equitable  Trust  Co.  v.  Same,  Id.  .62  C.  C.  A.  23 

The  fact  that  foreclosure  proceedings  against  a  corporation  which  is 
admittedly  insolvent  were  instituted  by  the  mortgage  trustee  at  the  in- 
stance of  a  committee  representing  a  majority  of  the  bondholders  and 
also  of  the  stockholders,  who  desired  such  action  in  furtherance  of  a 
plan  of  reorganization,  is  not  sufficient  to  sustain  a  charge  of  conspiracy 
or  fraud  against  the  trustee  made  by  a  minority  stockholder. 

—Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 
Harrity  v.  National  Asphalt  Co.,  Id.;  Land  Title  &  Trust  Co. 
V.  Tatnall.  Id. ;   Equitable  Trust  Co.  v.  Same,  Id.  .62  C.  C.  A.  23 
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The  states  of  Georgia  and  Alabama  each  chartered  a  corporation,  hav- 
ing the  same  name  and  the  same  Incorporators,  conferring  thereon  cer- 
tain riparian  rights  on  the  Chattahoochee  river.  The  business  was  con- 
ducted as  that  of  a  single  corporation,  having  one  set  of  officers,  and 
a  dam  and  manufacturing  plant  were  built  on  the  river,  partly  In  each 
state.  Thereafter  a  mortgage  was  executed  on  the  property  in  the  name 
of  the  corporation.  It  not  being  stated  of  which  state  it  was  a  corpora- 
tion, and  subsequently  the  property  was  sold,  subject  to  the  mortgage, 
to  a  second  corporation  of  Alabama.  Later  a  suit  to  foreclose  was 
brought  against  the  mortgagor  and  its  successor  In  Interest  in  the  fed- 
eral court  for  Georgia  by  the  trustee,  who  was  a  citizen  of  Alabama; 
It  being  alleged  that  defendants  were  citizens  of  Georgia.  Answers  were 
filed  admitting  such  allegation,  and  the  cause  proceeded  to  a  decree  and 
sale;  a  third  coijK^ratlon  being  the  purchaser  of  the  property.  Held 
that,  since  neither  of  the  Alabama  corporations  could  be  party  defend- 
ant to  the  foreclosure  suit  without  ousting  the  Jurisdiction  of  the  court, 
neither  they  nor  their  property  rights  In  Alabama  were  affected  by  the 
decree  and  sale. 

—Alabama  &  G.  Mfg.  Co.  v.  Rlverdale  Cotton  Mills,  127  Fed.  497. . . 

02  0.  C.  A.  295 

Bondholders  of  a  corporation  deposited  their  bonds  with  a  trustee,  tak- 
ing a  receipt  therefor,  which  recited  that  they  were  deposited  under  and 
subject  to  a  plan  of  reorganization,  a  copy  of  which  was  held  by  the 
trustee,  and  to  the  terms  of  which  they  assented  by  accepting  the  re- 
ceipt Such  plans  provided  that  they  should  receive  preferred  stock  in  the 
new  company,  and  authorized  such  company  to  Issue  bonds  secured  by 
mortgage,  which  It  did  for  money  and  property  needed  In  prosecuting  its 
business.  Held,  that  they  could  not  Impeach  the  validity  of  such  mort- 
gage on  the  ground  that  they  were  fraudulently  induced  to  believe  that  no 
bonds  were  to  be  issued,  unless  it  was  shown  that  the  holder  of  the  bonds 
was  a  party  to  such  fraud. 

— Big  Creek  Gap  Coal  &  Iron  Co.  v.  American  Loan  &  Trust  Co.,  127 
Fed.  625 62  C.     C.     A.     351 

Under  the  statute  of  Tennessee  which  authorizes  a  corporation  to  exe- 
cute a  mortgage  to  secure  borrowed  money,  a  mortgage  executed  to  secure 
bonds  issued  in  payment  of  an  obligation  incurred  in  the  purchase  of  prop- 
erty is  not  ultra  vires,  being  in  practical  effect  the  same  as  though  Issued 
for  money  borrowed  to  pay  such  obligation. 

— Big  Creek  Gap  Coal  &  Iron  Co.  v.  American  Loan  &  Trust  Co.,  127 
Fed.  625 62  C.     C.     A.     351 

A  corporation  which  has  executed  a  mortgage  and  Issued  bonds,  and  ob- 
tained therefor  money  and  property,  which  it  retains,  is  estopped  to  set  up 
an  irregularity  in  the  manner  of  executing  the  mortgage  to  defeat  the 
same. 

— Big  Creek  Gap  Coal  &  Iron  Co.  v.  American  Loan  &  Trust  Co.,  127 
Fed.  625 62  C.     C.     A.     351 

Where  stockholders  of  a  corporation  intervene  in  a  foreclosure  suit 
against  it  for  the  sole  purpose  of  contesting  the  validity  of  the  mortgage, 
they  must  stand  upon  the  right  of  the  corporation  itself. 

— Big  Creek  Gap  Coal  &  Iron  Co.  v.  American  Loan  &  Trust  Co.,  127 
Fed.  625 62  C.     C.     A.     351 

A  mortgage  given  by  a  corporation,  which  covers  Its  property  and  also 
pledges  Its  Income,  gives  the  mortgagee  a  lien  on  the  corpus  of  the  prop- 
erty, which  nmy  be  enforced  on  a  default,  but  as  to  the  income  the  lien 
may  be  enforced  only  as  to  future  income  after  it  has  been  impounded  by 
the  mortgagee  by  the  assertion  of  his  right  In  appropriate  proceedings; 
but  a  mortgage  of  the  income,  even  before  it  has  been  made  effective  by 
such  impounding,  gives  the  mortgagee  a  vested  right  to  so  impound  it, 
which  cannot  be  displaced,  postponed,  or  Impaired  in  the  Interest  or  at 
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the  instance  of  an  unsecured  creditor,  any  more  than  can  the  mortgage 
lien  upon  the  corpus  of  the  property. 

—Atlantic  Trust  Co.  v.  Dana,  128  Fed.  209 ;   Dana  v.  Atlantic  Trust 
Co.,   Id 62  a  C.  A.  657 

f   6.    InsoWeney  and  reoeiTers. 

The  liability  of  the  original  subscribers  for  stock  under  section  4,  art. 
Ill),  of  the  Constitution  of  Nebraska,  which  provides  that  the  original 
subscribers  shall  be  indlTidually  liable  for  claims  against  the  corpora- 
tion to  the  extent  of  their  unpaid  subscriptions  after  the  corporate  prop- 
erty has  been  exhausted,  arises  from  the  agreement  of  subscription,  and 
is  contractual,  and  this  guaranty,  like  the  original  contract,  is  an  agree- 
ment with,  and  the  property  of,  the  corporation — held  by  it  to  pay  its 
debts.  It  passes  to  a  receiver  of  its  property,  or  other  proper  represent- 
ative of  the  corporation,  and  may  be  enforced  by  him. 

— Wyman  v.  Bowman,  127  Fed.  257 62  C.  O.  A.  180 

A  contract  between  a  corporation  and  a  majority  of  its  directors, 
whereby  the  latter  advances  or  loans  money  to  the  former  to  pay  its  debts, 
some  of  which  are  owing  to  the  latter,  and  whereby  the  former  gives  the 
latter  a  preference  over  other  creditors,  is  not  void,  but  voidable  at  the 
option  of  the  creditors  or  stockholders  of  the  corporation. 

—Wyman  v.  Bowman,  127  Fed.  267 62  C.  C.  A.  189 

A  court  of  equity  will  not,  at  the  suit  of  a  receiver  of  a  corporation, 
rescind  or  avoid  a  transaction  between  the  corporation  and  four  of  its 
directors  whereby  the  former  and  its  creditors  received  the  amount  of 
an  assessment  upon  its  stock,  and  proceed  to  enforce  the  collection  of  the 
amount  of  this  assessment  again  from  the  original  subscribers  to  the  stock, 
while  the  corporation  and  its  creditors  retain  the  first  payment  and  all  its 
benefits.    He  who  seeks  equity  must  do  equity. 

—Wyman  y.  Bowman,  127  Fed.  257 62  C.  O.  A.  189 

A  solvent  corporation  may  lawfully  prefer  one  creditor  to  others. 

Such  a  preference  may  be  lawfully  made  by  a  corporation,  although  its 
liabilities  exceed  its  assets,  if  it  is  made  in  good  faith,  and  Its  officers  are 
not  aware,  and  would  not  be  aware  by  the  exercise  of  reasonable  prudence 
and  diligence,  that  its  continuance  as  a  going  concern  must  soon  qease,  or 
that  its  liquidation  is  imminent. 

—Wyman  v.  Bowman,  127  Fed.  267 62  C.  C.  A.  189 

A  preference  by  an  insolvent  corporation  of  one  creditor  to  others  is 
voidable  by  its  creditors  or  stockholders  if  It  was  made  in  bad  faith,  to 
give  the  preferred  creditor  an  undue  advantage  over  others,  at  a  time  when 
the  officers  of  the  corporation  were  aware,  or  by  the  exercise  of  reasonable 
prudence  or  diligence  would  have  been  aware,  that  the  liquidation  of  the 
corporation  was  imminent,  or  that  It  probably  could  not  continue  its  active 
existence  for  any  considerable  time. 

—Wyman  v.  Bowman,  127  Fed.  267 62  C.  C.  A.  189 

Taxes  payable  from  the  income  of  a  receivership  for  a  year,  which  for 
a  part  of  the  year  belongs  to  one  creditor  and  for  the  remainder  to  an- 
other, should  be  charged  upon  both  funds  in  proportion  to  the  time  dm*ing 
which  they  were  earned,  respectively,  without  reference  to  the  date  when 
the  taxes  are  payable. 

—Atlantic  Trust  Co.  v.  Dana,  128  Fed.  209 ;   Dana  v.  Atlantic  Trust 
Co.,  Id 62  C.  C.  A.  657 

Where  a  receiver  for  the  property  of  a  corporation,  appointed  in  a  suit 
by  judgment  creditors,  to  which  mortgagees  are  not  parties,  is  directed 
by  the  court  to  make  permanent  improvements  on  the  property,  the  cost 
of  such  improvements  cannot  be  charged  against  Income  accruing  after 
a  mortgagee,  to  whom  the  income  was  pledged  as  security,  has  asserted 
his  right  thereto  by  an  intervening  petition  tiled  in  aid  of  a  suit  to  fore- 
close his  mortgage.    The  court,  through  the  medium  of  a  receivership. 
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can  no  more  displace  or  postpone  the  prior  mortgage  lien  than  conld  the 
mortgagor. 

—Atlantic  Trust  Co.  v.  Dana,  128  Fed.  209 ;   Dana  v.  Atlantic  Trust 

Ck).,  Id 62  C.  C.  A.  657 

Where,  at  the  time  of  the  commencement  of  a  suit  to  foreclose  a  mort- 
gage given  by  a  corporation,  which  covered  all  its  property  and  its  income 
as  expressly  authorized  by  statute,  and  authorized  the  mortgagee  to  take 
possession  in  case  of  default,  the  property  was  in  the  possession  of  a  re- 
ceiver previously  appointed  in  a  creditors*  suit,  the  mortgagee  properly 
asserted  its  right  to  possession  of  the  proi)erty  in  the  only  effective  way 
by  obtaining  leave  to  intervene  in  the  receivership  suit  and  setting  up 
therein  its  rights  under  the  mortgage  and  its  pending  suit,  and  such  inter- 
vention gave  it  a  prior  right  to  the  income  earned  by  the  receiver  there- 
after as  against  ordinary  judgment  creditors  intervening  subsequently, 
whose  Judgments  were  obtained  during  the  receivership.  It  was  not  es- 
sential to  such  priority  of  its  lien  that  a  new  receiver  should  have  been  ap- 
pointed or  the  existing  receivership  formally  extended  to  its  suit  prior  to 
the  intervention  by  the  judgment  creditors. 

— Atlantic  Trust  Co.  v.  Dana.  128  Fed.  209 ;   Dana  v.  Atlantic  Trust 

Co.,  Id 62  C.  C.  A.  657 

Judgments  obtained  against  a  corporation  for  personal  Injuries  to  third 
persons  not  in  the  employ  of  the  corporation,  resulting  from  the  negli- 
gence of  its  employes,  are  not  to  be  classed  as  liabilities  for  operating  ex- 
penses, and  are  not  entitled  to  priority  of  payment  over  the  mortgage 
debts  of  the  corporation  from  the  earnings  of  a  receivership  initiated  at 
suit  of  other  creditors  subsequent  to  the  date  of  the  injuries,  or  from  the 
proceeds  of  the  mortgaged  property. 

— Atlantic  Trust  Co.  v.  Dana,  128  Fed.  209 ;  Dana  v.  Atlantic  Trust 
Co.,  Id 62  C.  C.  A.  657 

Intervening  petitions  filed  by  judgment  creditors  of  a  corporation  in  a 
pending  creditors'  suit,  in  which  a  receiver  has  been  appointed,  operate  as 
equitable  levies,  and  create  equitable  liens  for  the  satisfaction  of  such 
judgments  on  the  property  and  income  of  the  corjwration  from  the  date 
of  their  filing,  subject  to  prior  liens  and  superior  equities. 

— Atlantic  Trust  Co.  v.  Dana,  128  Fed.  209 ;   Dana  v.  Atlantic  Trust 

Co.,  Id 62  C.  C.  A.  657 

The  equitable  lien  acquired  by  judgment  creditors  of  a  corporation  by 
Joining  or  intervening  in  a  creditors*  suit  is  not  affected  by  the  subsequent 
dissolution  of  the  defendant  corporation,  nor  by  their  failure  to  revive 
their  judgments  within  a  year  thereafter,  as  provided  for  by  the  statute 
of  Kansas  (Gen.  St.  1001,  §§  4883,  4889),  In  case  of  the  death  of  either 
party  after  judgment  and  before  satisfaction  thereof;  the  only  effect  be- 
ing to  render  the  judgments  dormant  so  far  as  the  issuance  of  execution 
or  the  enforcement  of  a  statutory  judgment  lien  Is  concerned. 

—Atlantic  Trust  Co.  v.  Dana,  128  Fed.  209 ;  Dana  v.  Atlantic  Trust 
Co.,  Id 62  C.  a  A.  657 

I   7*    Reincorporation  and  reorf^anisation. 

A  new  corporation,  regularly  organized  by  the  officers  and  stockholders 
of  an  existing  corporation  for  the  purpose  of  acquiring  its  property  and  as- 
sets, and  which  does  acquire  the  same  by  purchase  at  judicial  sales,  cannot 
be  trented  as  a  continuance  of  the  old  corporation,  and  liable  at  law  for 
its  debts,  whatever  may  be  Its  liability  in  equity  to  creditors  of  the  old 
corporation  in  respect  to  the  property,  if  fraud  is  shown  in  the  transfers. 
—Armour  v.  E.  Bement's  Sons,  123  Fed,  56 62  a  a  A,  142 

I   8.    Foreifl^n  corporations. 

The  states  of  Georgia  and  Alabama  each  chartered  a  corporation  having 
the  same  name  and  the  same  incorporators,  conferring  thereon  certain 
riparian  rights  on  the  Chattahoochee  river.  The  business  was  conducted 
as  tliat  of  a  single  corporation,  having  one  set  of  officers,  and  a  dam  and 
manufacturing  plant  were  built  on  the  river,  partly  in  each  state.    There- 
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after  a  mortgage  was  executed  on  the  property  in  the  name  of  the  cor- 
poration, it  not  being  stated  of  which  state  it  was  a  corporation,  and 
subsequently  the  property  was  sold,  subject  to  the  mortgage,  to  a  second 
corporation  of  Alabama.  Later  a  suit  to  foreclose  was  brought  against 
the  mortgagor  and  its  successor  in  Interest  in  the  federal  court  for  Georgia 
by  the  trustee,  who  was  a  citizen  of  Alabama,  it  being  alleged  that  the 
defendants  were  citizens  of  Georgia.  Answers  were  filed  admitting  such 
allegation,  and  the  cause  proceeded  to  a  decree  and  sale,  a  third  corpora- 
tion being  the  purchaser  of  the  property.  HcW,  that  it  was  beyond  the 
power  of  the  state  of  Alabama  to  so  combine  the  original  corporation  it 
created  with  one  of  Georgia  as  to  make  it  a  citizen  of  that  state  for  juris- 
dictional purposes,  and  also  beyond  the  power  of  the  corporations  them- 
selves to  do  so  by  any  action  of  theirs  or  manner  of  conducting  their  busi- 
ness. 

—Alabama  &  G.  Mfg.  Ck).  v.  Riverdale  Cotton  Mills,  127  Fed.  497. .. . 

62  a  C.  A,  295 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  |  1. 

COSTS. 

In  action  for  infringement  of  patent,  see  "Patents,"  S  6. 

COUNTIES. 

Mandamus  to  compel  levy  of  tax  by  county,  see  "Mandamus,"  8  1. 

I   1.    GoTemment  and  officers. 

Where  a  county  treasurer  in  Alabama  accepted  and  receipted  for,  as 
money,  a  check  of  a  bank,  drawn  on  itself,  for  the  purchase  price  of 
bonds  sold  by  the  county,  the  proceeds  of  which  he  was  required  by  law 
to  receive  and  keep  in  his  official  capacity,  and  deposited  such  check 
in  the  bank  on  which  it  was  drawn,  receiving  credit  therefor,  and 
charging  himself  with  the  amount  on  his  own  books,  he  is  responsible 
on  his  official  bond  for  the  full  amount  of  such  check,  it  being  the  law 
of  the  state  that  a  deposit  of  funds  in  a  bank  by  a  treasurer  constitutes 
a  conversion  thereof;  and  it  is  no  defense,  in  whole  or  in  part,  to  an 
action  on  his  bond  by  the  county,  that  the  bank  was  insolvent,  or  that 
it  had  insufficient  money  on  hand  to  pay  the  check,  and  that  he  could 
not,  by  the  exercise  of  the  utmost  diligence,  have  collected  more  than 
a  small  part  of  it. 

— Montgomery  Ck)unty  v.  Cochran,  126  Fed.  456;    CJochran  v.  Mont- 
gomery   County,    Id 62  C.  C.  A.  70 

Under  Code  Ala.  1896,  §  2796,  by  which  limitation  begins  to  run  in 
favor  of  the  sureties  of  a  public  officer  "from  the  act  done  or  omitted 
by  their  principal  which  fixes  the  liability  of  the  surety,"  a  county  may 
maintain  an  action  against  its  treasurer  and  his  surety  to  recover  money 
which  he  has  converted  by  depositing  the  same  in  a  bank,  although  such 
treasurer  is  still  in  office. 

— Montgomery  County  v.  Cochran,  126  Fed.  456;    Cochran  v.  Mont- 
gomery  County.   Id 62  C.  O.  A.  70 

COURTS. 

Jurisdiction  of  action  to  recover  payment  of  false  claim  against  United  States, 
see  "United  States,"  §  1. 

Pendency  of  action  in  state  court  as  bar  to  action  in  federal  court,  see  "Abate- 
ment ahd  Revival,"  §  1. 
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Removal  of  action  from  state  court  to  United  States  court,  see  "Removal  of 

Causes." 
Review  of  decisions,  see  "Appeal  and  Error.** 

I    !•    United  States  courts. 

Section  65  of  the  New  Jersey  corporation  act  (Laws  1896,  p.  298), 
which  authorizes  a  suit  by  a  creditor  or  stockholder  against  any  cor- 
poration which  shall  have  become  insolvent  or  suspended  Its  ordinary 
business  for  want  of  funds  to  carry  on  the  same,  to  enjoin  the  cor- 
poration. Its  officers  and  agents,  from  exercising  any  of  its  privileges  and 
franchises  or  transferring  its  property  and  for  the  appointment  of  a 
receiver,  creates  a  right  which  may  be  enforced  by  a  suit  in  a  federal 
court  having  Jurisdiction  of  the  parties  on  its  equity  side,  but  such 
court  will  follow  its  own  equitable  procedure  in  granting  the  substan- 
tial relief  given  by  the  statute. 

—Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  1; 
Harrity  v.  National  Asphalt  Co.,  Id.;  Land  Title  &  Trust  Co. 
V.  Tatnall,  Id. ;   Equitable  Trust  Co.  v.  Same,  Id.  .62  C.  C.  A.  23 

Since,  by  Rev.  St.  |  954  [U.  S.  Comp.  St  1901,  p.  696],  authorizing  fed- 
eral courts  to  allow  amendment  of  pleadings,  Congress  has  legislated 
generally  on  the  subject,  the  federal  courts  in  granting  such  amendments 
are  not  governed  by  the  state  laws  or  practice. 

— Lange  v.  Union  Pac.  R.  Co.,  126  Fed.  338 62  C.  C  A.  48 

Where  a  party,  defeated  In  the  Circuit  Court,  elects  to  appeal  the  whole 
case  to  the  Circuit  Court  of  Appeals,  and  does  so,  assigning  errors  relat- 
ing to  the  Jurisdiction  of  the  Circuit  Court,  and  also  on  the  merits,  the 
Circuit  Court  of  Appeals  has  Jurisdiction,  and  may  certify  the  Jurisdic- 
tional question  involved,  or  decide  it,  although  the  other  assignments 
of  error  are  abandoned. 

— Wlrgman  v.  Persons.  126  Fed.  449 62  0.  0.  A.  63 

Where  the  Circuit  Court  of  Appeals,  by  reason  of  conflicting  decisions, 
found  Itself  unable  to  determine  whether  a  provision  of  a  state  Consti- 
tution rendering  stockholders  of  a  corporation  individually  liable  to  cred- 
itors for  a  sum  equal  to  the  amount  of  their  stock  in  addition  thereto 
was  self-executing,  and  there  was  no  decision  of  the  Supreme  Court  of 
the  state  on  the  subject,  the  question  will  be  certified  to  the  United 
States  Supreme  Court 

— Middletown  Nat  Bank  v.  Toledo,  A.  A.  &  N.  M.  Ry.  Co.,  127  Fed 
85 62  C.  0.  A.  85 

Under  Act  Cong.  March  3,  1891,  c  617,  26  Stat  826  [U.  S.  Comp.  St 
1901,  p.  5471.  giving  the  Circuit  Court  of  Appeals  Jurisdiction  to  review 
Judgments  in  criminal  cases,  a  Judgment  convicting  defendant  of  con- 
tempt comniittiHl  in  an  equity  suit  being  a  Judgment  rendered  in  a  crim- 
inal case  Hcpnrate  and  distinct  from  the  equity  suit,  was  reviewable  by 
the  Circuit  Court  of  Appeals  on  writ  of  error. 

—In  re  Ileinze,  127  Fed.  96 62  O.  a  A.  96 

The  Supreme  Judicial  Court  of  the  state,  in  construing  Acts  Mass, 
1894,  c.  522,  p.  718,  S  73,  providing  that,  unless  a  correct  copy  of  the 
application  is  attached  to  life  insurance  policies,  it  shall  not  be  consid- 
ered a  part  of  such  policy  or  received  in  evidence,  laid  down  the  rule 
that  where,  under  its  terms,  the  application  was  not  in  itself  admissible 
in  evidence,  the  company  could  not  be  permitted  to  show  by  oral  evidence 
statements  ninde  by  the  insured,  which  were  afterwards  incorporated 
into  the  application,  in  8upiM)rt  of  a  defense  of  fraud;  and  such  rule 
has  b(»en  acquiesced  in  without  question.  Held  that  without  regard  to 
its  correctness,  such  rule  was  binding  upon  the  federal  courts  sitting 
within  the  state  in  actions  at  law  of  the  same  character. 

—Manhattan  Life  Ins.  Co.  v.  Albro,  127  Fed.  281. , .  .62  C.  C.  A.  213 

The  states  of  Georgia  and  .\labama  each  chartered  a  corporation,  hav- 
ing the  same  name  and  the  same  incorporators,  conferring  thereon  cer- 
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tain  riparian  rights  on  the  Chattahoochee  river.  The  bnsiness  was  con- 
ducted as  that  of  a  single  corporation,  having  one  set  of  officers,  and  a 
dam  and  manufacturing  plant  were  built  on  the  river,  partly  in  each 
state.  Thereafter  a  mortgage  was  executed  on  the  property  in  the  name 
of  the  corporation,  it  not  being  stated  of  which  state  it  was  a  corpora- 
tion, and  subsequently  the  property  was  sold,  subject  to  the  mortgage,  to 
a  second  corporation  of  Alabama.  Later  a  suit  to  foreclose  was  brought 
against  the  mortgagor  and  its  successor  in  interest,  in  the  federal  court 
for  Georgia,  by  the  trustee,  who  was  a  citizen  of  Alabama;  it  being  al- 
leged that  defendants  were  citizens  of  Georgia.  Answers  were  filed  ad- 
mitting such  allegation,  and  the  cause  proceeded  to  a  decree  and  sale; 
a  third  corporation  being  the  purchaser  of  the  property.  Held,  that  since 
neither  of  the  Alabama  corporations  could  be  parties  defendant  to  the 
foreclosure  suit,  without  ousting  the  Jurisdiction  of  the  court,  and  nei- 
ther they  nor  their  property  rights  in  Alabama  were  affected  by  the  de- 
cree and  sale,  a  bill  by  the  purchaser  to  restrain  them  from  maintaining 
a  suit  in  Alabama  in  relation  to  such  rights  was  not  within  the  Juris- 
diction of  the  federal  court  in  Georgia,  as  ancillary  to  the  foreclosure 
suit 

—Alabama  &  G.  Mfg.  Ck).  y.  Riverdale  CJotton  Mills,  127  Fed.  497. . . 

62  C.  C.  A.  295 

The  rule  applied  that  federal  courts,  in  matters  of  proceeding  on  error, 
follow  the  rules  of  the  common  law.  without  regard  to  the  practice  of  the 
state  courts. 

—Pooler  V.  United  States,  127  Fed.  509 62  0.  C.  A.  307 

The  present  rule  in  Maine,  settled  by  the  later  decisions,  that  in  civil  suits 
the  fact  that  the  alleged  right  of  recovery  is  grounded  on  an  act  of  de- 
fendant which  constitutes  a  crime,  does  not  require  any  different  measure 
of  proof  from  that  required  In  ordinary  suits,  applied. 

—Pooler  V.  United  States,  127  Fed.  519 62  0.  0.  A.  317 

The  rules  of  evidence  governing  federal  courts  in  criminal  cases  are 
those  which  were  in  force  in  the  state  at  the  time  such  courts  were  estab- 
lished therein,  subject  to  such  changes  as  have  been  made  by  Congress, 
and  are  not  changed  by  subsequent  state  enactments.  In  Colorado,  such 
rules  are  those  which  were  in  force  in  the  territory  at  the  time  it  was  ad- 
mitted as  a  state  and  created  a  federal  district 

— Withaup  V.  United  States,  127  Fed.  530 62  0.  O.  A.  328 

Ky.  St  1903,  §  4077  et  seq.,  provides  for  the  imposition  of  a  franchise 
tax  on  the  intangible  property  of  certain  corporations,  a  part  of  which 
is  payable  directly  into  the  state  treasury  and  the  balance  made  appor- 
tionable  to  certain  counties  and  cities ;  the  value  of  such  franchise  being 
fixed  by  a  board  consisting  of  state  officers.  Section  4084  requires  the 
State  Auditor,  after  30  days  from  the  valuation  of  the  franchise,  to  cer- 
tify to  the  county  clerk  of  the  counties,  etc.,  the  portion  apportionable  to 
them  as  therein  provided;  and  section  4091  requires  the  auditor  to  give 
final  notice  of  the  tax  assessed  for  state  purposes,  which  becomes  due  30 
days  thereafter,  but  the  auditor  has  no  authority  to  coerce  the  payment 
of  the  tax.  Held,  that  where  the  valuation  of  a  corporation's  franchise 
had  been  made  by  the  state  board,  and  the  auditor  had  given  final  notice 
thereof  before  suit  was  brought  against  him  in  his  official  capacity  to  re- 
strain the  collection  of  such  tax,  the  bill  was  not  maintainable  as  to  the 
part  of  the  tax  due  the  state,  since  as  to  it  the  bill  was,  in  effect,  against 
the  state,  which  was  not  subject  to  suit  without  Its  consent  under  Const 
U.  S.  Amend.  11. 

—Coulter  y.  Weir,  127  Fed.  897 62  0.  O.  A.  429 

Where,  in  suit  to  restrain  the  enforcement  of  a  franchise  tax  against 
a  corporation  amounting  to  about  $3,000,  it  was  averred  that  $1,117.04  of 
such  amount  was  claimed  by  the  state  and  the  balance  by  the  counties, 
cities,  and  towns  for  local  purposes,  and  the  bill  was  not  sustainable  in  so 
far  as  it  affected  the  amount  claimed  by  the  state  on  the  ground  that  the 
suit  was  really  against  the  state,  which  could  not  be  sued  without  its  con- 
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sent,  the  amonnt  of  the  tax  in  controversy  which  remained  was  Insuf- 
ficient to  confer  Jurisdiction  on  the  federal  courts. 

—Coulter  V.  Fargo.  127  Fed.  912 62  a  a  A.  444 

It  is  not  essential  that  a  bill  in  a  federal  court  should  state  the  amount 
or  value  in  controversy,  if  It  appears  to  be  within  the  Jurisdictional  limit, 
from  the  allegations  of  the  bill,  or  otherwise  from  the  record,  or  from  evi- 
dence taken  in  the  case  before  the  hearing  of  objections  to  the  Jurisdiction. 
—Robinson  y.  Suburban  Brick  Ck>.,  127  Fed.  804 62  a  a  A.  4^ 

The  saving  clause  of  Act  June  6,  1900  (Alaska  Civ.  Code,  |  368,  31  Stat 
552,  c  786),  preserved  the  right  of  all  plaintiffs  who  had  commenced  actions 
in  the  District  Court  for  Alaska  to  prosecute  such  actions  to  final  Judg- 
ment under  the  law  which  was  in  force  at  the  time  of  the  passage  of  the 
act  or  under  the  provisions  of  such  act,  and  such  right  is  not  lost  because 
at  the  time  the  act  took  effect  an  action  was  pending  in  the  Supreme  Court 
of  the  United  States  into  which  it  had  been  removed  from  the  District 
Court  for  Alaska  by  writ  of  error. 

— Shoup  V.  Marks,  128  Fed.  32 62  C.  a  A.  540 

In  a  suit  In  a  federal  court  to  dissolve  a  partnership  and  distribute  its 
assets,  where  the  court  had  Jurisdiction,  and  has  taken  possession  of  tho 
property  and  sold  the  same,  through  a  receiver,  and  brought  in  the  cred- 
itors by  order,  the  fact  that  one  of  such  creditors  was  a  citizen  of  the 
same  state  as  the  complainant  does  not  affect  its  Jurisdiction. 

— Bloomingdale  v.  Watson,  128  Fed.  208 62  C.  a  A.  600 

f  2.    OononrvMit  amd  eomfllctiiic  JmrisdictioA,  amd  eomity* 

Rev.  St  I  720  [D.  S.  Comp.  St  1901,  p.  581],  forbidding  federal  courts 
to  issue  an  injunction  to  stay  proceedings  in  any  court  of  the  state  except 
in  cases  where  such  injunction  may  be  authorized  by  any  law  relating 
to  bankruptcy  proceedings,  does  not  deprive  a  federal  court  of  Jurisdic- 
tion to  restrain  a  defendant  from  selling,  incumbering,  or  in  any  way  dis- 
posing of  lands  purchased  at  a  sheriff*s  sale,  where  such  injunctive  rem- 
edy is  ancillary  to  the  granting  of  relief  in  a  suit  to  set  aside  the  sheriff*s 
deed,  of  which  the  federal  court  had  Jurisdiction. 

^Massie  y.  Buck,  128  Fed.  27 62  a  a  A.  635 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  I  2. 

CREDITORS. 

See  "Bankruptcy.** 

Subrogation  to  rights  ot  creditor,  see  "Subrogation.** 

CREDITORS'  SUIT. 

Against  corporation,  see  "Corporations,"  |  6. 

CRIMINAL  LAW. 

Appellate  Jurisdiction  of  Circuit  Court  of  Appeals,  see  "Courts,**  |  1, 
Federal  courts  following  state  practice  in  fe<leral  cases,  see  "Courts,"  |  !• 
Ilabons  corpus  for  release  of  accused,  see  "Habeas  Corpus,"  |  1. 
Indictmeut,  information,  or  complaint,  see  "Indictment  and  Information.** 
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Particular  offenses. 
See  "CJonsplracy,*'  (  1 ;   "Homicide" :   "Perjury." 
Fraudulent  use  of  malls,  see  "Post  Office,"  |  1. 
Offenses  against  pension  laws,  see  "Pensions." 
Resisting  Indian  Agent,  see  "Indians." 

I   1.    Erldenoe. 

In  a  prosecution  for  the  forgery  of  an  Indorsement  on  a  pension  check 
which  was  Issued  after  the  death  of  the  pensioner,  and  the  uttering  of  such 
check,  the  voucher  on  which  the  check  was  issued,  and  one  for  the  succeed- 
ing quarter,  and  a  postal  card  received  at  the  Pension  Office,  and  also  pur- 
porting to  have  been  signed  and  sent  by  the  pensioner,  but  the  signatures 
to  all  of  which  were  forged,  and  which,  as  the  evidence  tended  to  show, 
were  sent  In  furtherance  of  the  same  scheme  to  defraud,  were  admissible 
In  evidence  to  prove  the  guilty  Intent  and  knowledge  with  which  the  prin- 
cipal acts  charged  were  done. 

— Wlthaup  y.  United  States.  127  Fed.  530 62  C.  C.  A.  828 

Under  the  rule  of  the  common  law,  which  prevails  in  the  federal  courts 
In  Colorado  on  the  subject,  the  only  papers  which  are  admissible  in  evi- 
dence in  a  trial  for  forgery  for  the  purpose  of  proving  by  a  comparison  of 
handwriting  that  the  alleged  forgery  was  committed  by  defendant  are  such 
as  are  In  evidence  in  the  case  for  some  other  relevant  purpose,  and  which 
are  admitted  or  proved  to  be  in  the  handwriting  or  to  bear  the  signature 
of  the  defendant,  or  such  as  form  a  part  of  the  record  in  the  case,  as  a 
pleading  or  recognizance  bearing  the  defendant's  signature,  of  the  genuine- 
ness of  which  the  court  may  take  judicial  notice.  The  court  cannot  in 
such  case  take  judicial  notice  of  the  genuineness  of  the  signatures  to  papers 
filed  in  other  cases,  although  a  part  of  its  own  records,  and  their  admission 
as  standards  of  comparison  Is  error. 

— Withaup  V.  United  States,  127  Fed.  530 62  C.  O.  A,  328 

I   2.    TrUl. 

Where  a  requested  instruction  in  a  prosecution  for  manslaughter,  while 
correct  in  itself,  did  not  fully  state  the  law  applicable  to  the  case  before 
the  court,  it  is  properly  refused. 

—Roberts  v.  United  States,  127  Fed.  818 62  C.  C.  A.  134 

Where  a  proposition  contained  in  a  requested  instruction  has  been  in- 
cluded in  the  charge  given,  the  request  may  be  properly  refused. 

—Roberts  v.  United  States,  127  Fed.  818 62  C.  C.  A.  134 

Where  an  exception  taken  to  an  Instruction  given  In  answer  to  a  request 
by  the  jury  for  further  instructions  was  for  the  reasons  given  in  excep- 
tions to  the  original  charge,  which  was  elaborated  by  the  instruction  given, 
it  was  insufficient  to  cover  an  objection  that  the  judge  did  not  answer  the 
question  of  the  jury  categorically  or  specifically. 

—Roberts  v.  United  States,  127  Fed.  818 62  C.  C.  A.  134 

Where  an  expert  witness,  who  had  stated  his  opinion,  from  a  comparison, 
that  the  alleged  forged  signature  and  other  writings  in  evidence  were  writ- 
ten by  the  same  person,  was  prevented  from  giving  his  reasons  for  such 
opinion,  when  asked  by  the  prosecution,  by  an  objection  from  defendant's 
attorney,  who,  In  cross-examination,  did  not  call  for  such  reasons,  it  was 
proper  for  the  court  in  instructing  the  jury  to  state  that,  if  permitted,  the 
witness  would  presumably  have  been  able  to  declare  the  reasons  upon 
which  he  based  his  opinion ;  but  it  was  error  to  go  further,  and  to  state, 
in  effect,  that  such  reasons  would  presumably  have  been  convincing. 

-Wlthaup  V.  United  States,  127  Fed.  530 02  C.  C.  A.  328 

§   3.    Motions  for  new  trial  and  in  arrest. 

In  the  federal  courts  duplicity  in  an  Indictment  cannot  be  taken  ad- 
vantage of  on  a  motion  in  arrest  of  judgment. 

—Pooler  V.  United  States,  127  Fed.  509 62  C.  C.  A.  307 
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CUSTOMS  DUTIES. 

I    1.    Validity,  eonstniotion,  and  operation  of  cnstoms  laws  in  general* 

Article  1  of  the  agreement  between  the  United  States  and  France, 
proclaimed  Augnst  22,  1902,  which  was  amendatory  of  and  additional  to 
the  reciprocal  commercial  agreement  proclaimed  May  30,  1808  (30  Stat. 
1774),  and  provided  that  the  earlier  agreement  "shall  apply  also  to  Al- 
geria," was  Intended  to  have  a  prospective  operation  only. 

—United  States  v.  Tartar  Chemical  Co..  127  Fed.  944.. 62  C.  0.  A.  576 

In  regard  to  the  reciprocal  commercial  agreement  between  the  United 
States  and  France,  proclaimed  May  30,  1898  (30  Stat.  1774),  which  pro- 
vided for  reduced  rates  of  duty  on  merchandise  "the  product  of  the  soil 
or  industry  of  France,"  It  was  arranged  by  the  governments  of  the  two 
countries  to  settle  the  question  whether  Algeria  was  a  part  of  France 
within  the  meaning  of  the  agreement  by  an  abandonment  of  the  conten- 
tion on  the  part  of  France  that  it  was  so  Included,  together  with  an  ac- 
ceptance in  lieu  thereof  of  an  additional  agreement  extending  the  provi- 
sions of  the  original  agreement  to  Algeria.  Held^  that  this  arrangement 
is  binding  on  the  courts,  and  that  merchandise  from  Algeria,  Imported 
Into  the  United  States  before  such  arrangement  was  made,  is  not  subject 
to  the  reduced  rates  of  duty  provided  on  such  merchandise  when  im- 
ported from  France  proper. 

—United  States  v.  Tartar  Chemical  Co.,  127  Fed.  944.. 62  C.  C.  A-  576 

§   2«    Goodfl  subject  to  dnty,  rate*  and  anonnt* 

Books  for  children's  use,  containing  illuminated  lithographic  prints, 
the  books  being  in  the  German  language,  are  taxable  under  Tariff  Act 
July  24.  1897.  c.  11,  S  1,  Schedule  M,  par.  400,  30  Stat  188  [U.  S.  Comp. 
St.  1901,  p.  1672],  providing  for  "books  of  paper  or  other  material  for 
children's  use,  containing  illuminated  lithographic  prints,  not  exceeding 
in  weight  twenty-four  ounces  each,"  as  the  provision  Is  more  specific 
than  that  in  paragraph  502.  §  2,  Free  List.  30  Stat  196  [U.  S.  Comp.  St 
1901,  p.  1681],  for  "books  •  •  •  printed  exclusively  in  languages  oth- 
er than  English." 

—P.  H.  Petry  &  Co.  v.  United  States,  127  Fed.  115. . .  .62  C.  C.  A.  115 

Canary  seed,  which  Is  botanlcally  a  grass  seed,  but  is  used  principally 
as  a  bird  seed,  and  which  is  not  known  commercially  as  grass  seed,  is  not 
free  of  duty  under  the  provision  in  Tariff  Act  July  24,  1897,  c.  11,  §  2,  Free 
List,  par.  656,  30  Stat  201  [U.  S.  Comp.  St  1901,  p.  1687],  for  "grass  seeds 
•  •  •  not  specially  provided  for,"  but  is  dutiable  under  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  G.  par.  254,  30  Stat  171  [U.  S.  Comp.  St 
1901,  p.  1650],  covering  "seeds  of  all  kinds  not  specially  enumerated." 
— Nordllnger  v.  United  States,  127  Fed.  683;  McBlroy  v.  United 
States,  Id 62  C.  C.  A.  409 

In  construing  paragraph  263,  Tariff  Act  Aug.  28,  1894.  c.  349,  |  1,  Sched- 
ule I,  28  Stat  529,  relating  to  cotton  "galloons,"  heJd,  as  to  certain  cotton 
bands,  in  widths  not  less  than  one  inch,  with  perfectly  straight  or  plain 
selvedged  edges,  which  are  used  In  trimming  hats,  that,  although  such  ar- 
ticles, up  to  an  inch  In  width,  may  be  known  as  "galloons"  In  trade  and 
commeri'e,  they  are  not  so  known  when  their  width  exceeds  one  Inch. 

—United  States  v.  Walter  H.  Graff  &  Co..  127  Fed.  688 

62  O.  C.  A.  414 
Certain  woven  cotton  articles,  from  1  to  2%  Inches  wide,  chiefly  used  as 
hat  bands  for  triuunlng  men's  hats,  held  to  be  dutiable  as  "trimmings"  of 
cotton,  under  paragraph  276,  Tariff  Act  Aug.  28,  1891,  c.  349,  f  1,  Sched- 
ule J,  28  Stat  530,  and  not  as  "galloons,"  under  paragraph  263  of  said  act 
(28  Stat  529),  nor  as  "manufactures  of  cotton  •  •  •  not  specially  pro- 
vided for,"  Under  paragraph  2(>4  of  said  act. 

—United  States  v.  Walter  H.  Graff  &  Co.,  127  Fed.  688 

62  a  a  A.  414 
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I   3.    Entry  and  apprnisal  of  coods,  bonds,  and  warelionsos. 

The  Board  of  General  Appraisers  had  before  it  several  protests  relat- 
ing to  the  classification  of  certain  merchandise,  one  of  which  stated  ob- 
jections to  the  collector's  assessment  that  were  not  stated  in  the  other 
protests.  Held,  that  the  presence  of  the  former  protest  was  of  no  mo- 
ment as  affecting  the  construction  of  the  latter  protests. 

^United  States  y.  H.  Bayersdorfer  &  Ck).,  126  Fed.  732 

62  C.  C.  A.  16 

In  appealing  from  a  decision  of  the  Board  of  General  Appraisers,  an 
importer  set  forth  in  his  petition  a  claim  based  on  a  paragraph  of  the 
tariff  act  not  referred  to  in  his  protest  filed  with  the  collector  and  passed 
on  by  said  board.  Held,  that  this  is  not  permissible  under  section  14, 
Customs  AdminlstratlTe  Act  June  10,  1890  (26  Stat.  137,  c.  407  [U.  S. 
Comp.  St.  1901,  p.  1933]),  which  prescribes  that  the  decision  of  the  col- 
lector "shall  be  final  and  conclusive.  •  •  •  unless  •  •  •  within 
ten  days  after,  but  not  before,"  liquidation  of  the  importer's  entry,  the 
importer  shall  file  with  the  collector  a  protest  "setting  forth  therein 
•    ♦     •    the  reasons  for  his  objections'*  to  the  assessment. 

—United  States  y.  H.  Bayersdorfer  &  Co.,  126  Fed.  732 

62  C.  C.  A.  16 

An  importer  filed  a  protest  against  the  assessment  of  duty  by  a  collector 
of  customs,  claiming  therein  that  the  merchandise  was  either  dutiable 
at  a  less  rate  or  was  free  of  duty,  under  certain  paragraphs  of  the  du- 
tiable and  free  lists  of  the  tariff  act,  which  he  specified  in  his  protest 
The  Board  of  General  Appraisers  decided  that  the  assessment  was  er- 
roneous, and  that  the  merchandise  should  have  been  classified  as  free 
of  duty  under  another  paragraph  than  those  cited  in  the  protest,  but 
that  the  protest  should  be  overruled  on  the  ground  that,  in  not  referring 
to  the  proper  paragraph,  it  failed  to  satisfy  the  requirements  of  section 
14,  Customs  Administrative  Act  June  10,  1890  (26  Stat.  137,  c.  407  [U.  S. 
Comp.  St  1901,  p.  1933]),  which  prescribes  that  an  importer  shall  set  forth 
in  Ws  protest  "distinctly  and  specifically  •  •  •  the  reasons  for  his 
objections"  to  the  assessment.    H^ld,  that  this  action  was  correct. 

— ^United  States  v.  H.  Bayersdorfer  &  Co.,  126  Fed.  732 

62  C.  C.  A.  16 

In  construing  section  14,  Customs  Administrative  Act  June  10,  1890 
(26  Stat  137,  c.  407  [U.  S.  Comp.  St  1901,  p.  1933]),  providing  that  pro- 
tests against  the  assessment  of  duty  by  collectors  of  customs  on  im- 
ported merchandise  shall  set  forth  "distinctly  and  specifically"  the  rea- 
sons for  objection  to  the  assessment,  held,  that  a  protest  is  not  sufficient 
that  claims  that  the  merchandise  is  free  of  duty  under  a  certain  para- 
graph of  the  tariff  act,  though  as  a  matter  of  fact  it  is  free  of  duty  under 
another  paragraph  of  the  free  list  of  the  same  act,  to  which  the  attention 
of  the  collector  is  not  called  in  the  protest. 

— ^United  States  v.  CJeorge  Knowles  &  Son,  126  Fed.  737 

62  C.  C.  A.  62 

The  Board  of  C^eral  Appraisers,  under  the  authority  given  in  section 
14,  Customs  Administrative  Act  June  10,  1890,  c.  407,  26  Stat  137  [U.  S. 
<:k)mp.  St  1901,  p.  1933],  to  "examine  and  decide  the  case"  submitted  to  it 
by  a  collector  of  customs,  is  required  first  of  all  to  determine  its  Juris- 
diction, including  the  validity  of  the  protest 

—United  States  v.  Brown,  Durrell  &  Ck).,  127  Fed.  793 

62  C.  C.  A.  473 

On  appeal  by  the  United  States  from  a  decision  of  the  Board  of  General 
Appraisers,  which  reversed  the  assessment  of  duty  by  a  collector  of  cus- 
toms, where  no  statement  of  error  was  made  by  the  appellant  In  regard 
to  the  sufficiency  of  the  protest  on  which  the  proceedings  before  said  board 
were  based,  held,  that  this  fact  constituted  a  waiver  by  the  United  States 
of  an  alleged  defect  in  the  protest. 

—United  States  v.  Brown,  Durrell  &  Co.,  127  Fed.  793 

62  O.  C.  A.  473 
62  C.C.A.— 46 
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On  an  appeal  from  a  decision  of  the  Board  of  General  Appraisers,  a 
statement  of  21  errors  was  made,  19  of  them  relating  to  the  merits, 
while  the  last  2  were  general,  alleging  only  that  the  "board  erred  as  a 
matter  of  law."  Held,  that  these  2  assignments  should  be  construed 
with  reference  to  the  preceding  19,  and  not  as  raising  the  question  of  the 
validity  of  the  protest  on  which  the  proceedings  before  the  board  were 
based ;  Tield,  also,  that  statements  so  general  in  form  are  not  in  compliance 
with  the  requirements  for  appeals  under  section  16,  Customs  Administra- 
tive Act  June  10,  1890,  c  407.  26  Stat  138  [U.  S.  Comp.  St  1901.  p.  1933], 
wherein  "a  concise  statement  of  the  errors  of  law  and  fact  complained  of 
ia  prescribed. 

—United  States  v.  Brown,  Durrell  &  Co.,  127  Fed.  793 

62  a  a  A.  473 

DAMAGES. 

Review  of  rulings  as  to  amount  awarded,  see  ** Appeal  and  Error.**  |  7. 

Damages  for  particular  injuriesm 
Breach  of  contract,  see  "Contracts,"  S  2. 
From  ejection  of  passenger,  see  "Carriers,"  |  3. 
Injuries  to  wharf,  see  "Wharves." 

I    1.    Inadequate  amd  ezoessiTe  damages. 

Plaintiff,  before  his  Injury,  was  in  good  health  and  strong  physical  con- 
dition. His  collar  bone  was  injured,  and  a  week  after  the  injury  he  began 
to  suffer  pains  in  his  shoulder  joint,  and  was  unable  to  swing  his  hand 
while  walking  without  its  causing  him  pain.  Physicians  testified  that  this, 
together  with  plaintiff's  abnormal  temperature  and  pulse,  indicated  either 
tuberculosis  or  neuralgia,  either  of  which  would  shorten  his  life,  and  the 
uncontradicted  testimony  was  that  on  account  of  such  pains  plaintiff  was 
unable  to  perform  labor  as  a  sailor,  that  his  injuries  were  permanent,  and 
that  his  Immediate  future  earning  capacity  was  seriously  impaired.  Held^ 
that  a  judgment  allowing  $3,000  damages,  and  $65.35  for  the  amount  he 
would  have  earned  before  the  trial,  was  not  excessive. 

— Paauhau  Sugar  Plantation  Co.  v.  Palapala,  127  Fed.  920 

62  C.  a  A.  552 

DEATH. 

Negligence  causing,  see  "Negligence,"  I  1. 

Wrongful  death  caused  by  operation  of  railroad,  see  "Railroads,**  |  2. 

I   1*    Aotions  for  imwlng  death. 

Where,  in  an  action  for  death,  the  court  states  that  under  the  statute 
of  Ohio  an  administrator  may  recover  up  to  the  amount  of  $10,000,  and 
then,  after  describing  the  elements  of  damage  which  may  be  considered. 
Instructs  that,  if  the  Jury  find  for  plaintiff,  their  verdict  should  be  "in  the 
amount  as  I  have  indicated  to  you,'*  aifd  In  sunnning  up  this  part  of  the 
charge  adds  that  the  jury  should  find  "an  amount  that  will  make  good 
the  widow  and  next  of  kin  for  the  pecuniary  loss  that  they  have  suf- 
fered," etc.,  the  Instruction  is  not  objectionable  as  requiring  a  VCTdlct  for 
$10,000. 

—Pennsylvania  Co.  v.  Paul,  126  Fed.  157 62  a  0.  A.  135 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy .*• 

DELAY. 

Laches,  see  "Equity,"  |  2.  , 
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DEMONSTRATIVE  EViOENCL 

In  criminal  prosecutions,  see  ''Criminal  Law,"  |  1. 

DEMURRER. 

To  evidence,  waiver  of,  see  "Trial,"  |  8. 

To  indictment,  see  "Indictment  and  Information,"  |  2. 

DEPOSITIONS. 

See  "Wltneases." 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  1 1. 

DIRECTING  VERDICT. 

In  dTll  actions,  see  "Trial,"  i  1. 

DISCHARGE. 

From  indebtedness,  see  "Bankruptcy,"  f  8. 

DISCLAIMER. 

Affecting  claim  of  patent,  see  "Patents,"  |  4. 

DISCRETION  OF  COURT. 

As  to  vacation  of  injunction,  see  "Injunction,"  |  1. 
Review  in  civil  actions,  see  "Appeal  and  Error,"  |  7. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  in  bankruptcy,  see  "Bankruptcy,"  I  4. 
Dismissal  of  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §§  4,  6. 
Dismissal  of  petition  for  review  in  bankruptcy,  see  "Bankrupt^,"  I  4, 

DISSOLUTION. 

Of  injunction,  see  "Injunction,"  |  1. 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  |  2. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts,  see  "Courts,"  |  1 ;   "Removal 
of  Causes,"  |  2. 
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DOCKS. 

See  "Wharves." 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  |  2. 

DOMICILE. 

Residence  as  ground  of  jurisdiction,  see  "Courts,**  I  1. 

Residence  as  ground  of  jurisdiction  of  bankruptcy  court,  see  '^Bankruptcy," 
I  1.  i 

DUPLICITY. 

In  indictment,  see  "Indictment  and  Informatioii,''  i  2. 

DUTIES. 

Customs  duties,  see  "Customs  Duties." 
Excise  duties,  see  "Internal  Revenue." 

EJECTION. 

Of  passenger,  see  "Carriers,"  |  8. 

ELECTION  OF  REMEDIES. 

As  between  principal  and  agent,  see  "Principal  and  Agent,"  I  2. 

ELECTIONS. 

Conspiracy  by  election  officers  to  prevent  citizens  from  voting,  see  "Conspir- 
acy," I  1. 

EMINENT  DOMAIN. 

Public  improvements  by  municipality,  see  "Municipal  Corporations,*'  |  1. 

EMPLOYES. 

See  "Master  and  Servant" 

EQUITY. 

Equitable  nature  of  bankruptcy  proceedings,  see  "Bankruptcy,"  |  4 

Jurisdiction  of  federal  courts,  see  "Courts."  S  1. 

Nature  of  proceeding  by  mandamus,  see  "Mandamus,"  |  1. 

Particular  subjects  of  equitable  Jurisdiction  and  equitable  remedies. 
See  "Injunction." 

Enforcement  of  subscriptions  to  corporate  stock,  see  "Corporations,"  |  3. 
Suits  for  infringement  of  patents,  see  "Patents,"  |  a 
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I    1.    Jurlfldiotioii,  piimolples,  and  nuudms. 

There  is  no  hard  and  fast  rule  by  which  Jurisdiction  In  equity  on  the 
ground  of  the  avoidance  of  a  multiplicity  of  suits  may  be  determined. 

But  whenever  there  Is  a  common  and  decisive  point  of  litigation  be- 
tween a  complainant  and  several  defendants  separately  liable  either  at  law 
or  in  equity,  the  complainant's  remedy  at  law  is  not  as  prompt,  practical, 
and  efficient  to  attain  the  ends  of  Justice  as  the  suit  in  equity,  the  con- 
venience of  the  complainant  is  not  overcome  by  the  greater  inconvenience 
to  the  defendants  of  a  single  suit,  and  a  suit  In  equity  against  all  the  de- 
fendants will  avoid  several  actions  at  law  or  suits  in  equity  Involving 
similar  questions,  the  Jurisdiction  of  a  court  of  equity  may  be  successfully 
invoked. 

— Wyman  v.  Bowman,  127  Fed.  257 62  0.  C.  A.  189 

A  bill  to  collect  unpaid  subscriptions  of  nine  defendants  separately  liable 
at  law  may  be  maintained  on  the  ground  that  it  avoids  a  multiplicity  of 
actions  at  law,  where  the  defendants  have  a  community  of  interest  in  the 
questions  of  law  and  fact  presented  by  the  controversies,  and  the  con- 
venience of  all  parties  will  be  better  subserved  by  determining  these  ques- 
tions in  a  single  suit  in  equity  than  by  deciding  them  in  nine  actions  at 
law. 

— Wyman  v.  Bowman,  127  Fed.  257 62  0.  O.  A.  189 

I   2.    lAolie*  and  stale  demands. 

Under  ordinary  circumstances,  a  suit  in  equity  will  not  be  stayed  for 
laches  before,  and  will  be  stayed  after,  the  time  fixed  by  the  analogous 
limitation  at  law.  But  if  unusual  conditions  or  extraordinary  circum- 
stances make  it  inequitable  to  allow  the  prosecution  of  a  suit  after  a 
briefer  period,  or  to  forbid  its  maintenance  after  a  longer  period,  than 
that  fixed  at  law,  the  chancellor  will  not  be  bound  thereby,  but  will  de- 
termine the  extraordinary  case  in  accordance  with  the  equities  which  con- 
dition it 

— Wyman  v.  Bowman,  127  Fed.  257 02  C.  0.  A.  189 

When  a  suit  is  brought  within  the  time  fixed  by  the  analogous  statute, 
the  burden  is  on  the  defendant  to  show,  either  from  the  face  of  the  bill, 
or  by  his  answer,  that  extraordinary  circumstances  exist  which  require 
the  application  of  the  doctrine  of  laches.  And  when  the  suit  is  brought 
after  the  statutory  time,  the  burden  is  on  the  complainant  to  show  in  his 
bill  that  it  would  be  inequitable  to  apply  it  to  his  case. 

—Wyman  v.  Bowman,  127  Fed.  257 62  C.  O.  A,  189 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

Proper  mode  of  review  In  bankruptcy,  see  "Bankruptcy,"  |  4. 

ESTOPPEL 

By  Judgment,  see  "Judgment,"  9§  1,  2. 

To  set  up  acts  of  bankruptcy,  see  "Bankruptcy,"  |  1. 

To  set  up  conditions  to  subscriptions  to  corporate  stock,  see  "Corporations," 

§  2. 
To  set  up  irregularity  in  issuance  of  corporate  mortgage,  see  "CJorporatlons," 

§  5. 

EVIDENCL 

See  "Witnesses." 

Federal  courts  following  state  practice,  see  "Courts,"  §  1. 
Harmless  error  in  rulings  on.  see  "Appeal  and  Error,'*  §  7. 
Presentation  and  reservation  in  lower  court  of  grounds  of  review  as  to  rul- 
ings on,  see  "Appeal  and  Error,"  §  3. 
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Questionfl  of  fact  for  Jury,  see  "Trial."  I  1. 

Questions  presented  for  review  by  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Brror,"  |  5. 

A$  to  particular  facts  or  issues* 
See  "Bankruptcy ,••  |  1. 

Anticipation  of  Invention,  see  "Patents,"  |  1. 
Grant  of  pension,  see  "Pensions." 

In  actions  by  or  against  particular  classes  ofpartiesm 
Assignor,  see  "Assignments,"  2. 
Trostee  In  bankruptcy,  see  "Bankruptcy,"  |  2. 

In  particular  civil  actions  or  proceedings. 

See  "Habeas  CJorpus,"  |  2;   "Malicious  Prosecution,"  |  3;   "Trover  and  Con- 
version," I  1. 
For  Infringement  of  patent,  see  "Patents,"  9  6. 
For  loss  of  or  Injury  to  goods  shipped,  see  "Shipping,"  |  3. 
For  personal  injuries,  see  "Seamen." 
On  Insurance  policy,  see  "Insurance,"  f  8. 

In  criminal  prosecutions* 
See  "Criminal  Law,"  (  1. 
For  fraudulent  use  of  malls,  see  "Post  Office,"  1 1. 

I   1.    Admlsriom. 

In  an  action  by  the  owner  of  goods  against  a  carrier  to  recover  for  a 
loss  of  goods  through  the  alleged  negligence  of  the  defendant.  In  order 
to  render  admissions  of  an  Insurer  of  the  goods,  as  against  Its  Interest, 
admissible  (If  admissible  under  any  circumstances).  It  must  have  been  a 
party  to  the  suit,  either  on  the  record  or  otherwise,  In  complete  control 
of  the  litigation.  It  must  not  only  have  paid  to  the  Insured  in  full  and 
unconditionally  the  Indemnity  for  which  It  had  become  liable,  but  It  must 
have  actually  asserted  Its  right  of  subrogation  by  bringing  and  controlling 
the  suit  In  the  name  of  the  assured,  before  It  can  be  invested  with  such  an 
Interest  as  a  real  party  as  to  render  Its  admissions  competent  evidence 
In  behalf  of  defendant  The  fact  that  It  has  a  contingent  or  collateral  In- 
terest In  the  result  of  the  suit  growing  out  of  Its  contract  with  plaintiff, 
with  which  defendant  has  no  concern,  cannot  render  its  admission  com- 
petent evidence  to  relieve  defendant  from  liability  under  its  contract  with 
plaintiff. 

— H,  C.  Judd  &  Root  V.  New  York  &  T.  S.  S.  Co.,  128  Fed.  7 

62  C.  a  A.  515 
I  2*    Doemmentary  erldeiice. 

Where  the  return  to  a  writ  of  execution  is  competent  evidence.  It  is 
also  competent  to  prove  the  issuance  of  the  writ  by  the  clerk's  docket 

— Shoup  v.  Marks,  128  Fed.  82 62  a  a  A.  540 

I   3*    Opinion  eridenoe* 

Where,  in  an  action  for  the  price  of  castings,  the  issue  was  not  alone 
whether  the  castings  were  steel  or  malleable  iron,  but  whether  they  were 
not  also  structurally  imperfect  an  expert  witness  was  competent  to  give 
his  opinion  as  to  whether  breakages  for  which  defendants  claimed  dam- 
ages might  be  due  to  the  inexpedient  use  of  castings  instead  of  forgings, 
and  not  to  Inherent  defects  in  the  material  used. 

—Fredrick  Mfg.  Co.  v.  Devlin,  127  Fed.  71 62  a  a  A.  53 

Where,  In  an  action  for  the  price  of  bicycle  handle  bar  stems,  defend- 
ant contended  that  the  stems  furnished  were  malleable  iron,  and  not 
steel,  as  ordered,  and  an  expert  testified  that  he  could  not  say  of  his  own 
knowledge  that  a  particular  test  referred  to  was  made  from  borings  taken 
from  articles  submitted  to  him  by  the  plaintiffs,  a  question  as  to  what 
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be  would  call  certain  material  subjected  to  sucb  test  and  returning  cer- 
tain results  was  properly  refused. 

— Fredrldc  Mfg.  Co.  v.  Devlin,  127  Fed.  71 02  a  0.  A.  58 

EXAMINATION. 

Of  expert  witnesses,  see  "Byidence,"  t  8. 

Of  witnesses  in  general,  see  ^'Witnesses,"  t  !• 

EXCEPTIONS. 

Taking  exceptions  at  trial,  see  "Criminal  Law,"  {  X 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal  and  Error,"  t  flw 

EXCESSIVE  DAMAGES. 

See  "Damages,"  |  1 

EXCISE. 

Duties,  see  'internal  Revenue." 

EXECUTION. 

See  ''Attacbm^t" 

Documentary  evidence  as  to  issuance,  see  "Evidence,"  t  % 

Exemptions,  see  "Homestead." 

EXEMPTIONS. 

See  "Homestead." 

Allowance  to  bankrupt,  see  "Bankruptcy,"  {  8. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  f  8. 

In  patent  infringement  suit,  see  "Patents,"  f  6L 

EXPRESS  COMPANIES. 

Taxation  of,  see  "Taxation,"  t  1- 

Validity  of  francbise  taxes  as  interstate  commerce  regulations,  see  Com- 
merce," f  1. 

EXTRADITION. 

Habeas  corpus  to  obtain  release  of  person  sougbt  to  be  extradited,  see  "Ha- 
beas Corpus,"  t  2. 

FACTORS. 

Where  a  factor  receives  the  proceeds  of  goods  sent  him  for  sale,  the 
factor's  principal  may  equitably  follow  the  money  so  received  into  the 
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hands  of  any  person  who  receives  them  with  knowledge  of  their  trust 
character. 

—Bills  V.  Schliep,  127  Fed.  103 62  C.  a  A.  103 

Where  factors  received  goods  for  sale  from  a  forwarder  for  the  ship- 
pers, and  were  thereafter  notified  that  certain  car  loads  of  the  shipments 
belonged  to  defendant's  assignors,  and  were  directed  to  report  sales  of 
such  cars  to  them  direct,  after  which  the  forwarder  became  bankrupt,  the 
shippers  of  such  cars  were  entitled  to  recover  the  proceeds  of  the  sale 
thereof  from  the  factors,  notwithstanding  the  latter  mingled  the  funds 
received  from  the  various  shipments,  since,  after  notice  of  the  for- 
warder's want  of  title  in  the  particular  cars,  it  would  be  presumed.  In 
equity,  that  the  factors  would  satisfy  their  claims  out  of  the  other  ship- 
ments in  their  hands  before  res<H*ting  to  the  cars  in  question,  or  they 
would  be  deemed  to  have  held  the  entire  proceeds  not  necessary  to 
satisfy  their  claims  for  the  use  of  the  consignors  of  the  cargoes  in  ques- 
tion. 

^Bills  Y.  Schliep,  127  Fed.  103 62  a  a  A.  103 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

FALSE  SWEARING. 

See  "Pwjury.'* 

FEDERAL  COURTS. 

See  "Courts,"  f  1. 

Pendency  of  action  in  state  court  ground  for  abatement  of  action  In  federal 
court,  see  "Abatement  and  Revival,"  t  1- 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  t  L 

FILING. 

Assignment  of  errors,  see  "Appeal  and  Error,"  {  6L 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  |  7* 

FINES. 

Exemptions,  see  "Homestead,"  t  1. 

FOG. 

Collision  of  vessels,  see  "Collision,"  $  2. 

FORECLOSURE. 

Of  corporate  mortgage,  see  "Corporations,"  §  5. 
Parties  concluded  by  Judgment,  see  "Judgment,"  (  2. 
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FOREIGN  CORPORATIONS. 

See  "Ck)rporatloii8,"  f  & 

FORFEITURES. 

Of  insurance,  see  "Insurance,"  H  1,  2. 

FORGERY. 

DemonstratlYe  evidence,  see  •'Criminal  Law,"  f  1. 

Instructions  to  jury  in  general,  see  "Criminal  Law,"  f  2. 

Sufficiency  of  indictment  in  general,  see  "Indictment  and  Information,"  I  !• 

FORMER  ADJUDICATION. 

See  "Jadgment,"  H  1.  2. 

FORMS  OF  ACTION. 

See  "Trover  and  Conversion." 

FRANCHISES. 

Jurisdictional  amount  of  franchise  tax  in  controversy,  see  "Courts,"  I  1. 
Validity  of  franchise  taxes  as  interstate  commerce  regulations,  see  "Com- 
merce," t  L  » 

FRAUD. 

In  use  of  mails,  see  "Post  Office,"  f  1. 

In  particular  classes  of  conveyances,  contracts,  or  transaction$. 
See  "Sales,"  t  1. 

FUGITIVE  FROM  JUSTICE. 

Habeas  corpos  to  obtain  release  of,  person  held  as,  see  "Habeas  Ck>rpn8,'' 

GARNISHMENT. 

See  "Attachment" 

GRAND  JURY. 

See  "Indictment  and  Information." 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

HABEAS  CORPUS. 

i    1.    Nature  and  Krovnds  of  remedy. 

Where  it  appears  affirmatively  from  the  return  In  habeas  corpus  that 
the  relators  are  imprisoned  under  a  final  seutence  on  a  state  of  facts 
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constituting  no  offense  against  the  government,  and  which  Is  therefore 
void  on  its  face,  habeas  corpus  Is  the  proper  remedy  to  procure  their 
discbarge. 

— Macltey  v.  Miller,  126  Fed.  161 62  a  a  A.  139 

{   2.    Juxisdiotlosy  proeeediass,  and  relief. 

In  habeas  corpus  proceediugs  for  the  discharge  of  a  person  held  under 
an  extradition  warrant  for  return  to  another  state  to  answer  to  an  Indict- 
ment for  bigamy,  where,  under  the  statute  of  such  state,  a  prosecution 
for  bigamy  is  barred  in  two  years  after  the  date  of  the  offense,  unless 
the  accused  flees  from  Justice,  and  the  indictment  upon  which  the  requi- 
sition was  based  was  found  more  than  two  years  after  the  date  of  the 
oflTense  laid  therein,  it  Is  competent  for  the  petitioner  to  show  that  he 
remained  in  such  state,  without  being  concealed,  for  more  than  two  years 
after  the  date  of  the  alleged  offense,  since  such  evidence  does  not  go  to 
any  matter  of  defense,  but  tends  to  prove  tliat  petitioner  is  not  a  fugitive 
from  Justice. 

—Bruce  v.  Rayner,  124  Fed.  481 62  a  a  A.  601 

In  habeas  corpus  proceedings  for  the  discharge  of  a  person  held  under 
an  extradition  warrant  Issued  by  the  Governor  of  a  state,  the  court  will 
not  receive  evidence  tending  to  show  the  guilt  or  innocence  of  the  person 
whose  surrender  is  sought  in  determining  the  question  whether  or  not  he 
is  a  fugitive  from  Justice. 

—Bruce  v.  Rayner,  124  Fed.  481 62  a  CI  A.  501 

The  question  whether  a  person  arrested  on  a  governor's  warrant  for 
return  to  another  state  on  requisition  from  its  Governor  Is  a  fugitive 
from  the  Justice  of  such  state  is  one  of  fact,  which  may  be  inquired  into 
by  the  courts  on  a  writ  of  habeas  corpus,  the  decision  of  the  Governor 
in  issuing  his  warrant  being  prima  facie  evidence  of  the  fact,  but  not 
conclusive;  although,  when  such  decision  was  made  after  a  hearing  and 
on  conflicting  evidence,  it  will  not  be  reversed  by  a  court 

^Bruce  T.  Rayner,  124  Fed.  481 62  a  a  A.  601 

HARMLESS  ERROR. 

In  dvll  actions,  see  ''Appeal  and  Error,"  t  7. 

HIGHWAYS. 

See  "Municipal  Corporations,"  f  2. 

Accidents  at  railroad  crossings,  see  "Railroads,"  i  2. 

HOMESTEAD. 

$    1.    Nature,  aeqnisitlon,  and  extent. 

Rev.  St.  §  1042  [U.  S.  Oomp.  St.  1901,  p.  724],  which  provides  that  a 
poor  convict,  who  has  been  imprisoned  30  days  solely  because  of  the  non- 
payment of  a  fine  or  fine  and  costs,  may  be  released  on  making  oath  that 
he  has  not  any  property  exceeding  $20  in  value,  "except  such  as  is  by 
law  exempt  from  being  taken  on  execution  for  debt,"  construed  in  con- 
nection with  section  1041  [U.  S.  Comp.  St  1901,  p.  724],  providing  for  the 
collection  of  flues  and  penalties  by  execution  against  the  property  of  the 
defendant  "in  like  manner  as  Judgments  in  civil  cases  are  enforced," 
evidences  an  intention  on  the  part  of  Congress  to  place  the  United  States 
on  an  equality  with  civil  contract  creditors  in  the  enforcement  of  judg- 
ments in  criminal  and  penal  cases,  and  to  give  the  families  of  poor  con- 
victs the  full  benefit  of  the  exemption  and  homestead  laws  of  tie  states 
as  ajjalnst  such  Judgments;  and,  In  the  absence  of  any  statute  expressly 
providing  therefor,  an  execution  on  a  Judgment  for  a  fine  in  favor  of  the 
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United  States  cannot  be  levied  on  the  defendant's  homestead  in  Virginia, 
although  under  the  state  law  such  homestead  is  only  exempt  from  con- 
tract debts,  and  not  from  judgments  for  torts  or  in  favor  of  the  common- 
wealth in  criminal  cases. 

—Allen  V.  Clark,  126  Fed.  738 62  0.  0.  A.  58 

HOMICIDE 

Instmctions  in  general,  see  "Criminal  Law,"  i  2. 

{    1*    The  l&omloide. 

In  a  prosecution  for  homicide,  an  instruction  that  the  term  •Villfully,'* 
as  used  in  Rev.  St.  U.  S.  §  5341  [U.  S.  Comp.  St  1901,  p.  8628],  defining 
manslaughter  as  the  unlawful  and  willful  killing  of  another  without 
malice,  means  a  killing  done  wrongfully  and  with  evil  intent,  committed 
by  an  act  which  a  person  of  reasonable  knowledge  and  ability  must  know 
to  be  contrary  to  duty,  and  that,  while  the  act  must  be  done  with  evil 
design  and  knowingly,  a  killing  under  circumstances  showing  a  redsless 
disregard  for  the  life  of  another,  and  the  reckless  and  negligent  use  of 
means  calculated  to  take  the  life  of  another,  would  be  a  willful  killing 
as  defined,  was  proper. 

^Roberts  t.  United  States,  127  Fed.  818 62  a  a  A.  134 

IMPORTS. 

Duties,  see  "Customs  Duties." 

IMPRISONMENT. 

Habeas  corpus,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

Public  improvements,  see  "Municipal  Corporations,"  I  1. 

INCORPORATION. 

See  "Corporations,"  f  1. 

INDIANS. 

Act  Cong.  July  18,  1866  (14  Stat.  178,  c.  201),  entitled  ••An  act  to  fur- 
ther prevent  smuggling  and  for  other  purposes,"  provides  (section  6)  that 
any  person  who  shall  assault,  resist,  etc.,  any  officer  of  the  customs  or 
his  deputies,  or  any  person  authorized  "by  this  act"  to  make  searches  and 
seizures,  shall  receive  a  prescribed  punishment,  and  that  if  any  person 
shall  discharge  any  deadly  weapon  at  any  person  authorized  "as  afore- 
said" to  make  searches  and  seizures  he  shall  be  deemed  guilty  of  felony, 
etc.  This  section,  omitting  the  quoted  portions,  was  Incorporated  into 
Rev.  St.  §  5447  [U.  S.  Comp.  St.  1901,  p.  3678],  being  placed  in  a  chapter 
entitled  "Crimes  against  the  Operation  of  the  Government,"  with  a  mar- 
ginal note  defining  it  as  "resisting  revenue  officers,  rescuing  or  destroying 
seized  property,"  etc  Held,  that  using  a  deadly  weapon  in  resisting  an 
Indian  agent  who  was  making  search  for  spirituous  liquors  on  the  reser- 
vation did  not  fall  within  section  6447. 

— Mackey  v.  Miller,  126  Fed.  161 62  O.  a  A,  139 
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INDICTMENT  AND  INFORMATION. 

For  particular  offen$€$. 
See  -Conspiracy,"  I  1 ;   "Perjory,"  f  1. 
Fraudulent  use  of  mails,  see  "Post  Office,"  t  1. 
Offense  against  pension  laws,  see  "Pensions." 

I   1.    Reqvlsitas  amd  snfUoieaoy  of  aecvsatiom. 

An  indictment  for  a  misdemeanor  Is  not  bad  because  It  uses  the  par- 
ticipial form,  as  by  charging  that  defendant  committed  the  offense  "by 
then  and  there  executing  and  presenting"  a  false  voucher  to  obtain  pay- 
ment of  a  pension. 

—Pooler  V.  United  States.  127  Fed.  509 62  a  a  A.  307 

I   8*    Motioii  to  qmash  or  disatlss,  amd  deatnrrer. 

In  the  federal  courts,  duplicity  in  an  indictment  cannot  be  taken  ad- 
vantage of  on  a  general  demurrer. 

—Pooler  ▼.  United  States,  127  Fed.  609 62  C.  a  A.  307 

INFANTS. 

Necessity  of  objection  to  infancy  of  party  suing  in  admiralty  for  purpose  of 
review,  see  "Admiralty,"  $  2. 

INFRINGEMENT. 

Of  patent,  see  "Patents,"  f  6. 

Of  trade-mark,  see  **Trade-Mapks  and  Trade-Names,"  f  8. 

INJUNCTION. 

Federal  courts  restraining  proceedings  in  state  courts,  see  "Courts,**  f  2. 
Form  of  remedy  on  review  of  proceedings  against  officers  violating  injunction, 

see  "Appeal  and  Error,"  f  1. 
Review  of  discretionary  rulings  relating  to,  see  "Appeal  and  Error,"  {  7. 

Restraining  particular  act$  or  proceedings. 

Infringement  of  patent,  see  "Patents,"  §  6. 

Infringement  of  trade-mark,  see  "Trade-Marks  and  Trade-Names,"  t  8- 

Unfair  competition,  see  "Trade-Marks  and  Trade-Names,"  S  8. 

Violation  of  contract,  see  "Contracts,"  $  1. 

Wrongful  enforcement  of  tax,  see  "Taxation,"  t  2. 

I    1.    PrcHmlnary  amd  interloontorj  injwnotloBS. 

Where  a  suit  was  brought  to  set  aside  certain  notes  and  a  sheriff's  sale 
of  certain  lands  described  in  the  bill,  and  injunction  was  asked  restrain- 
invc  the  purchaser  at  the  sale  from  selling,  incumbering,  or  disposing  of 
the  lands,  etc..  and  defendant  would  be  fully  protected  against  loss  by 
reason  of  the  injunction,  by  a  proper  bond,  it  was  not  an  abuse  of  the 
trial  court's  discretion  to  refuse  to  vacate  a  temporary  injunction  issued, 
on  a  motion  made  before  demurrer,  plea,  or  answer  to  the  bill. 

— Massie  v.  Buck,  128  Fed.  27 62  a  a  A.  535 

INSOLVENCY. 

See  "Bankruptcy." 

Of  cori>oration.  see  "Corporations."  $  6. 
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INSPECTION. 

Duty  of  employer  as  to  inspection  of  appliances  and  places  to  work,  see  "Mas- 
ter and  Servant,"  $  1. 

INSTRUCTIONS. 

In  dvil  actions,  see  **Trial,"  fi  2. 

In  criminal  prosecutions,  see  "Criminal  Law,"  i  2. 

INSURANCL 

Legality  of  object  or  consideration  of  contract  by  agent  to  pay  first  premium, 

see  **Ck)ntracts,"  §  1. 
Sale  of  insured  vessel  and  transfer  of  Insurance,  see  "Shipping,"  §  1. 
State  laws  as  rules  of  decision  in  federal  courts,  see  "Courts,"  §  1. 
Subrogation  of  insurance  agent  to  rights  of  company  as  to  premiums  paid  by 

agent,  see  "Subrogation." 

S   1.    The  oontraot  in  general* 

IJnder  the  statute  of  Massachusetts  (Acts  1894,  c.  622,  p.  718,  t  78)  pro- 
viding that,  unless  a  correct  copy  of  the  application  is  attached  to  a  life 
insurance  policy,  it  shall  not  be  considered  a  part  of  such  policy  or  re- 
ceived in  evidence,  an  application  cannot  be  admitted  in  evidence  to  sus- 
tain a  defense  to  an  action  on  the  policy  where  the  copy  entirely  omitted 
the  answer  of  the  applicant  to  a  question  respecting  the  health  and  age  at 
the  time  of  death  of  an  ancestor ;  such  omission  being  of  a  matter  of  sub- 
stance* 

—Manhattan  Life  Ins.  Co.  v.  Albro,  127  Fed.  281 62  0.  a  A.  213 

Provisions  in  a  life  insurance  policy  for  its  forfeiture  on  default  in  the 
payment  of  premiums,  being  written  by  the  company  and  for  its  benefit, 
will  be  strictly  construed  in  favor  of  the  policy  holder,  and  a  forfeiture 
will  not  be  enforced  unless  all  conditions  to  be  performed  by  the  company 
have  been  strictly  complied  with. 

— Nederland  Life  Ins.  Co.  v.  Meinert,  127  Fed.  651. ..  .62  0.  a  A.  877 

S   2*    Forfeiture  of  polioy  for  breacb  of  promissory  warranty,  ooro- 
nant,  or  condition  snbseqnent. 

A  life  insurance  policy  contained  a  provision  that  "in  case  of  nonpay- 
ment of  any  premium  within  thirty  days  after  the  same  shall  become  due 
this  policy  shall  be  null  and  void."  By  its  express  terms,  the  policy  was 
to  be  construed  and  governed  by  the  laws  of  New  York,  where  the  prin- 
cipal office  of  the  company  was  situated,  and  where  by  statute  (Laws  18d2, 
p.  1972,  c.  690,  I  92)  it  is  provided  that  no  policy  shall  be  declared  for- 
feited or  lapsed  for  nonpayment  of  premiums  unless  notice  shall  be  given 
of  the  time  when  the  payment  is  due,  and  that  unless  paid  on  that  date 
the  policy  will  lapse.  An  installment  of  premium  became  due  March  5th, 
and  the  company  sent  the  insured  a  notice  stating  that,  unless  it  was  paid 
"by  or  before  that  day,"  his  policy,  by  its  terms,  would  become  forfeited 
and  void.  Held,  that  such  notice  was  not  in  conformity  to  the  contract, 
which  gave  the  insured  30  days  thereafter  within  which  to  pay,  before  a 
forfeiture,  and,  under  the  statute  as  construed  by  the  courts  of  the  state, 
the  contract  remained  in  force  notwithstanding  the  failure  of  the  insured 
to  pay  the  premium. 

— Nederland  Life  Ins.  Co.  v.  Meinert,  127  Fed.  651. . .  .62  C.  C.  A.  377 

f   3.    Actions  on  policies. 

In  an  action  on  a  life  insurance  policy,  the  burden  of  proving  a  delivery 
of  the  policy  after  the  testimony  was  all  in  was  still  on  plaintiff,  though 
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she  established  a  prima  fade  case  by  proTlng  that  the  policy,  complete 
In  form,  came  from  insured's  custody. 

— €offin  T.  New  York  Life  Ins.  Co.,  127  Fed.  655 02  a  a  A.  415 

In  an  action  on  a  life  insurance  policy,  there  was  no  proof  of  the 
actual  payment  of  the  first  premium,  and  defendant,  after  plaintifTs 
introduction  of  the  policy  in  evidence,  introduced  a  receipt  for  the  policy 
for  "inspection,"  signed  with  insured's  name.  Plaintiff,  in  rebuttal, 
proved  a  conversation  in  which  the  agent,  on  the  day  of  the  receipt, 
stated  that  he  had  delivered  the  policy  to  insured,  and  had  in  his  pocket 
what  was  good  for  the  premium;  and  insured's  administrator,  who  was 
familiar  with  his  signature,  though  he  testified  that  he  did  not  consider 
the  signature  to  the  receipt  to  be  insured's  signature,  would  not  testify 
that  it  was  not  Held,  that  the  trial  court  was  justified  in  ruling  that  the 
evidence  was  not  sufficient  to  impeach  the  receipt,  and  authorize  a  finding 
that  the  policy  had  been  finally  delivered. 

*<»ffin  V.  New  York  Life  Ins.  Ck>.,  127  Fed.  565 62  a  a  A.  415 


INTERLOCUTORY  INJUNCTION. 

See  '^junction,*'  1 1. 

INTERNAL  REVENUE 

Where  a  fund  accumulated  by  a  bank  was  carried  on  its  books  under  the 
head  of  '"profit  and  loss"  for  a  period  of  years,  and  was  used  in  the  bank's 
business  like  its  other  capital,  such  fund,  though  not  ''surplus,"  should  be 
regarded  as  an  accretion  to  capital,  and  was  therefore  subject  to  federal 
taxation  under  Act  Ck>ug.  Jime  13,  1898,  c.  448,  §  2, 90  Stat  448  [U.  S.  Ck>mp. 
8t  1901,  p.  2286],  providing  that  bankers  using  or  employing  a  capital  not 
exceeding  certain  amounts  shall  pay  certain  federal  taxes,  and  that,  in 
estimating  capital,  surplus  shall  be  included. 

^Leather  Mfrs.'  Nat  Bank  v.  Treat,  128  Fed.  202.. .62  a  a  A.  644 


INTERPLEADER. 

Appealability  of  order  denying  right  to  intervene,  see  "Appeal  and  Error,"  |  2. 
In  proceedings  to  foreclose  corporate  mortgage,  see  "Corporations,*'  |  5. 
Interveners  as  parties  concluded  by  judgment,  see  "Judgment,"  i  2» 


INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTERVENTION. 

In  attachment  proceedings,  see  "Attachment,"  I  1. 

INVENTION. 

See  "Patents." 

JUDGES. 

See  "Courts." 
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JUDGMENT. 

Mandamus  to  compel  payment  of,  see  "Mandamus,"  §f  1,  2. 

Priority  of  judgment  against  railroad  In  hands  of  receiver,  see  ••Railroads," 

§  1. 
Review,  see  "Appeal  and  Error." 

I   1.    Merger  amd  bar  of  eavse*  of  aotion  and  defenses. 

A  finding  on  a  creditors'  petition  that  a  charge  of  preferential  transfer 
of  property  by  the  alleged  bankrupts  was  not  sustained  is  not  an  adjudi- 
cation which  could  bind  a  trustee  subsequently  appointed  on  an  adjudi- 
cation made  by  another  court,  in  a  suit  brought  by  him  against  the  al- 
leged preferred  creditor  to  recover  the  property. 

—In  re  Sears,  Humbert  &  CJo.,  128  Fed.  275 ;  In  re  Battle's  Estate,  Id. 

62  C.  C.  A.  623 
f   2.    Conolnstreness  of  adjndioatlon. 

Issues  involving  the  merits  of  a  controversy,  which  were  presented  by 
the  pleadings,  but  were  not  litigable  in  a  former  suit  between  the  same 
parties,  are  not  concluded  by  a  judgment  or  decree  therein. 

— Wyman  v.  Bowman,  127  Fed.  257 62  C.  C.  A.  189 

Where  a  receiver  for  a  corporation,  required  by  the  order  appointing 
him  to  defend  any  suit  seeking  to  establish  a  lien  against  the  corporation's 
property,  intervened  in  a  foreclosure  suit  against  the  corporation  'brought 
in  the  same  court,  and  litigated  the  claim  of  the  complainant  therein  un- 
der his  mortgage  to  a  fund  due  the  corporation,  a  decree  awarding  the 
fund  to  the  mortgagee  Is  binding  not  only  on  the  receiver,  but  also  on  all 
parties  to  the  suit  in  which  he  was  appointed,  including  Interveners  there- 
in, such  parties  being  represented  by  him,  and  neither  necessary  nor  proper 
parties  to  the  foreclosure  suit. 

— ^Atlantic  Trust  C!o.  v.  Dana,  128  Fed.  209 ;    Dana  v.  Atlantic  Trust 
Co.,  Id 62  C.  C.  A,  667 

JURISDICTION. 

Amount  in  controversy,  see  "Courts,"  {  1. 
In  admiralty,  see  "Admiralty,"  §  1. 
In  bankruptcy,  see  "Bankruptcy,"  §  1. 
In  habeas  corpus  proceedings,  see  "Habeas  Corpus,"  §  2. 
Of  action  to  recover  payment  of  false  claim  against  United  States,  see  "Unit- 
ed States,"  i  1. 
Of  particular  courts,  see  "Courts." 

JURY. 

Instructions  In  dvll  actions,  see  "Trial,"  §  2. 

Instructions  In  criminal  prosecutions,  see  "Criminal  Law,"  t  2, 

Questions  for  jury  in  civil  actions,  see  **Trial,"  I  1. 

Taking  case  or  question  from  jury  at  trial,  see  '"Trial,"  {  !• 

LACHES. 

Effect  In  equity,  see  "Equity,"  {  2. 

LANDLORD  AND  TENANT. 

Application  of  proceeds  of  sale  of  property  of  bankrupt  to  payment  of  rent, 
see  "Bankruptcy,"  $  2. 
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UNDS. 

See  "Public  Landa." 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error,"  f  7. 

LETTERS  PATENT. 

See  "PatentB." 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy,"  |  X 

LIFE  INSURANCE. 

See  "Insurance.** 

LIMITATION. 

Of  claim  of  patent,  see  ^'Patents,"  $  6. 

LIMITATION  OF  ACTIONS. 

Laches,  see  "Equity,"  $  2. 

Particular  cuitions  or  proeeedingi* 
On  bond  of  county  officer,  see  "Counties,"  $  1. 

To  enforce  liability  of  stockholders  for  corporate  debts,  see  "Oorporations,** 
S  8. 

I   1.    Pleading:,  eTidenoe,  trial,  and  reTiew. 

Where  plaintiff  in  an  action  at  law  to  recover  damages  and  i^oflts  for 
infringement  of  a  patent  in  order  to  bring  himself  within  the  terms  of 
Rev.  St.  §  4921,  amended  by  Act  March  3,  1897.  c.  391,  J  6.  29  Stat  692 
(U.  S.  CJomp.  St  1901,  p.  3305),  which  gives  the  right  of  action,  but  provides 
that  there  shall  be  no  recovery  for  any  infringement  committed  more  than 
six  years  before  the  commencement  of  the  suit  or  action,  alleges  that  the 
infringements  complained  of  were  committed  within  six  years,  it  is  not 
necessary  that  defendant  should  plead  the  statute,  to  entitle  tiim  to  avail 
himself  of  plaintiff*s  failure  to  prove  such  allegation,  tnit  he  may  do  so 
under  the  general  issue. 

—Peters  v.  Hanger,  127  Fed.  820 62  a  a  A.  486 

LIMITATION  OF  LIABILITY. 

Of  carrier  by  vessel,  see  "Shipping,"  §  3. 

Of  carrier  for  loss  of  baggage,  see  "Carriers,"  $  8. 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement  see  "Abatement  and  Revival,** 
S  1« 
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MACHINERY. 

Liability  of  employer  for  defects,  see  "Master  and  Servant,"  I  !• 

MAIL 

See  "Post  Office.** 

Conspiracy  to  obstruct,  see  "(Conspiracy ,"  t  1. 

MALICL 

See  "MaUdons  ProBecntion,"  t  2. 

MALICIOUS  PROSECUTION. 

f   1.    Nature  and  oommenoeatent  of  proseoutloii. 

When  a  plaintiff,  having  a  legitimate  demand  against  a  defendant, 
malldonsly,  and  with  Intent  to  Injure  the  defendant,  rather  than  to  col- 
lect the  debt,  brings  action  for  a  sum  largely  In  excess  of  what  he  knows 
to  be  Justly  due,  and  attaches  property  also  of  much  larger  value,  there- 
by Inflicting  on  the  defendant  special  damages,  such  as  do  not  ordina- 
rily result  from  the  institution  of  a  civil  suit,  an  action  on  the  case  may 
be  maintained  against  him  therefor,  to  recover  for  the  malicious  abuse 
of  dvll  process. 

— Tamblyn  v.  Johnston,  126  Fed.  267 62  C.  0.  A.  601 

f   2.    KaUoe. 

Where  the  plaintiff.  In  his  affidavit  for  an  attachment,  knowingly  and 
grossly  overstates  the  amount  of  his  claim,  such  action  warrants  the 
inference  of  malice. 

—Tamblyn  v.  Johnston,  126  Fed.  267 62  C.  C.  A,  601 

I   8«    Aetloiui. 

Defendants  sued  out  an  attachment  against  plaintiff  In  a  foreign  ju- 
risdiction, and  garnished  a  stockyards  company  which  had  possession,  as 
plaintiff's  bailee,  of  certain  stock  in  transit;  such  stock  being  then  sold 
by  the  garnishee.  Held,  that  plaintiff  was  not  estopped  to  maintain  an 
action  for  wrongful  attachment,  on  the  ground  that  It  was  procured  for 
a  largely  excessive  amount,  by  the  fact  that  after  he  had  paid  the  debt 
he  stipulated  for  the  discharge  of  the  garnishee,  and  that  judgment  for 
costs  might  be  entered  against  him  in  the  attachment  suit. 

—Tamblyn  v.  Johnston,  126  Fed.  267 62  C.  C.  A.  601 

In  an  action  for  wrongful  attachment,  evidence  that,  because  of  the 
attachment  In  a  foreign  jurisdiction,  plaintiff  was  refused  a  loan  by  a 
bank,  which  It  had  previously  promised  him,  was  admissible  on  the  ques- 
tion of  damages  by  loss  of  credit. 

—Tamblyn  v.  Johnston,  126  Fed.  267 62  0,  C.  A.  601 

In  an  action  for  wrongful  attachment,  it  was  shown  that  defendants 
commenced  an  action  In  attachment  against  plaintiff  as  a  nonresident,  al- 
leging in  the  affidavit  filed  that  the  amount  due  them  was  $5,100,  al- 
though they  had  the  same  day  received,  to  apply  on  such  debt;  the  sum 
of  about  $2,900.  It  further  appeared  that  such  credit  was  in  fact  made 
as  of  a  previous  date  on  another  note  of  plaintiff,  not  due,  and  which 
defendants  did  not  then  own,  and  on  which  they  were  not  liable.  Held, 
that  such  fact  was  properly  submitted  for  consideration  by  the  jury  on 
the  question  of  defendants'  good  faith  or  malicious  intent  in  suing  out  the 
attachment. 

—Tamblyn  v.  Johnston,  126  Fed.  267 62  C.  C.  A.  601 

e2  0.C.A.— 47 
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MANDAMUS. 

f    1.    Hatnre  and  giroundn  in  general. 

A  writ  of  mandamus,  issued  after  judgment  against  a  county,  to  com- 
pel tlie  levy  of  a  tax  to  pay  the  same,  is  a  proceeding  at  law  in  the 
nature  of  an  execution  to  enforce  satisfaction,  and  Is  not  a  proceeding 
in  equity. 

—Carter  Ck)unty  v.  Schmalstlg,  127  Fed.  126 62  0.  C.  A.  78 

S   2.    Jurisdiction,  prooeedins**  and  relief. 

An  order  directing  the  issuance  of  mandamus  against  a  county  to  com- 
pel the  levy  of  a  tax  to  pay  a  judgment  recovered  against  it  is  reviewable 
by  writ  of  error,  and  not  by  appeal. 

—Carter  County  v.  Schmalstig,  127  Fed.  126 62  0.  C.  A.  78 

Mandamus  proceedings  in  a  federal  court  to  enforce  payment  of  a  judg- 
ment against  a  municipality  are  strictly  legal  in  their  nature,  and  should 
be  conducted  in  conformity  to  the  common-law  practice.  If  the  relator 
regards  the  return  as  insuflBcient  in  law  he  should  demur,  or  join  issue 
upon  it  if  deemed  untrue  in  its  allegations  of  fact,  and  it  Is  improper  prac- 
tice to  refer  a  return  and  exceptions  thereto  to  a  master  as  in  equity  to 
hear  evidence  and  report  thereon,  any  order  based  on  such  report  being  re- 
viewable in  the  apiK»llate  court  only  by  writ  of  error. 

—City  of  Cleveland  v.  United  States,  127  Fed.  667.  ..62  0.  C.  A.  393 

MANDATE. 

See  "Mandamus." 

MASTER  AND  SERVANT. 

See  "Seamen.**  f 

Admiralty  jurisdiction  of  action  for  Injury  to  stevedore,  see  "Admiralty,**  f  1. 

i    1*    Master's  liability  for  injuries  to  servant. 

The  mere  fact  that  a  person  on  entering  the  employment  of  the  Pull- 
man Company  as  porter  on  one  of  its  sleeping  cars  failed  to  read  the 
contract  which  he  was  required  to  sign,  and  which  contained  a  provision 
that  he  assumed  all  risk  of  injury  from  railroad  travel  while  engaged  in 
such  employment,  does  not  aflford  ground  for  his  avoidance  of  such  pro- 
Tision,  in  the  absence  of  any  evidence  of  fraud  or  misrepresentation. 

—New  York  Cent.  &  II.  R.  R.  Co.  v.  Difendaffer,  126  Fed.  893 

62  C.  C.  A.  1 

Sess.  I^ws  Colo.  1893,  p.  129,  c.  77,  provides  for  master's  liability  for 
Injuries  to  his  servant  under  certain  circumstances,  and  requires  as  a 
condition  to  recovery  the  service  of  notice  of  the  injury,  etc.,  on  the  em- 
ployer within  60  days  after  the  occurrence.  It  also  provides  the  maxi- 
mum recovery,  and  establishes  rules  of  procedure.  Sess.  Laws  Colo.  1901, 
p.  161,  c.  C7,  affirms  the  doctrine  of  master's  liability  for  the  negligent 
Injury  of  a  servant,  abrogates  the  fellow-servant  doctrine,  etc.,  but  con- 
tains no  requirement  of  notice,  limit  of  liability,  or  rules  of  procedure; 
and  following  a  provision  rei)eallng  all  conflicting  acts  and  parts  of  act8 
is  a  proviso  that  the  act  shall  not  be  construed  to  repeal  or  change  the 
existing  laws  relating  to  the  rights  of  persons  injured  to  maintain  an  ac- 
tion ajjainst  the  employer.  Held,  that  the  conditions,  limitations,  and 
procedure  provided  by  the  act  of  lvS93  were  not  Impliedly  repealed  by  the 
act  of  IIMH,  and  hence  the  failure  of  an  employe*  lnjiu*ed  by  neglicenoe 
of  a  fellow  servant  to  give  notice  of  his  claim  for  injury  as  required  by 
the  act  of  IH'Xl  was  a  complete  defense  to  his  action. 

— Lange  v.  Union  Pac.  U.  Co.,  126  Fed.  338 62  C.  C.  A.  48 

A  ni.ister  is  not  a  guarantor  of  the  safety  of  appliances  furnished  for 
the  use  of  his  servants,  and  is  not  guilty  of  negligence  In  permitting  the 


Digitized  by  VjOOQIC 


INDEX.  739 

ase  of  an  appliance  which  the  experience  of  the  trade  and  manufacture 
has  sanctioned  as  reasonably  safe. 

— Westinghouse  Electric  &  Mfg.  CJo.  v.  Heimlich,  127  Fed.  92 

62  C.  C.  A.  92 

Where  defendant  purchased  a  derrick  chain  from  reputable  clmiu- 
makers,  who  represented  that  it  was  of  the  highest  quality  of  iron,  hund- 
madov  and  tested,  and  it  appeared  that  the  chain  was  externally  sound, 
and  had  been  subjected  to  a  careful  visual  inspection  from  time  to  time, 
during  Its  three  months*  use,  without  disclosing  any  defects,  before  it 
broke  because  of  crystallization  of  the  iron,  causing  the  death  of  plain- 
tilTs  intestate,  defendant  was  not  guilty  of  negligence  in  failing  to  test 
the  chain  by  subjecting  it  to  a  strain  for  the  purpose  of  discovering  latent 
defects  therein. 

—Westinghouse  Electric  &  Mfg.  Co.  v.  Heimlich,  127  Fed.  92 

62  C.  C.  A.  92 

Plaintiff,  a  stove  tender  in  defendant  steelworks,  was  burned  by  molten 
Iron  from  a  blast  furnace,  caused  by  a  water  block  being  forced  from 
the  wall  of  the  furnace.  The  block  had  become  defective  on  the  even- 
ing of  the  previous  day,  and  the  superintendent  ordered  preparations 
made  to  remove  it.  That  evening  the  packing  was  removed  to  a  depth 
of  9  or  10  inches,  and  between  7  and  8  o'clock  the  next  morning  the 
superintendent,  though  It  had  been  his  intention  to  remove  the  block 
when  the  blast  was  off  the  furnace  during  the  9  o'clock  cast,  on  his  be- 
ing notified  that  the  water  was  not  running  freely  through  the  different 
blocks,  by  reason  of  the  strainer  being  clogged,  directed  that  the  block 
should  not  be  removed  until  12  o'clock,  and  that  the  water  strainer  be 
repaired  at  the  same  time.  Before  noon,  and  while  the  blast  was  still 
on  the  furnace,  and  as  certain  workmen  were  preparing  to  pull  out  the 
block,  the  inside  of  which  had  become  melted  off  by  reason  of  the  defect 
in  the  water  apparatus,  the  block  was  suddenly  forced  from  the  wall 
by  the  pressure  in  the  furnace,  and  plaintiff  was  burned  by  the  flame 
and  molten  material  issuing  from  the  aperture.  Held  that,  whether  treated 
as  a  place  at  which  to  work  or  an  appliance  with  which  to  work,  it  was 
the  positive  duty  of  the  company  to  keep  the  furnace  reasonably  safe  for 
Its  employes  at  work  about  it.  For  any  neglect  to  do  this,  the  company 
was  responsible,  as  the  duty  could  not  be  delegated. 

—National  Steel  Co.  v.  Lowe.  127  Fed.  311 62  C.  C.  A.  229 

Plaintiff,  a  stove  tender  in  defendant  steel  works,  was  burned  by  molten 
Iron  from  a  blast  furnace,  caused  by  a  water  block  being  forced  from 
the  wall  of  the  furnace.  The  block  had  become  defective  on  the  evening 
of  the  previous  day,  and  the  superintendent  ordered  preparations  made 
to  remove  it.  That  evening  the  packing  was  removed  partially,  and  the 
next  morning  the  superintendent,  though  it  had  been  his  intention  to  re- 
move the  block  when  the  blast  was  off  the  furnace,  on  his  being  notified 
that  the  water  was  not  running  through  the  different  blocks,  directed 
that  the  block  should  not  be  removed  until  noon,  and  that  the  water 
strainer,  which  was  clogged,  be  repaired  at  the  same  time.  Before  noon, 
and  while  the  blast  was  still  on  the  furnace,  and  as  certain  workmen 
were  preparing  to  pull  out  the  block,  the  Inside  of  which  had  become 
melted  by  reason  of  the  defect  in  the  water  apparatus,  the  block  was 
suddenly  forced  from  the  wall  by  the  pressure  in  the  furnace,  and  plain- 
tiff was  burned  by  the  flame  and  molten  material  issuing  from  the  struc- 
ture. Held  that,  whether  the  neglect  was  that  of  the  superintendent  or 
foreman,  or  the  workmen,  in  neither  case  was  the  person  guilty  of  negli- 
gence a  fellow  servant  of  plaintiff,  so  as  to  relieve  the  company  of  re- 
sponsibility. 

—National  Steel  Co.  v.  Lowe,  127  Fed.  311 62  C.  C.  A.  229 

Plaintiff,  a  stove  tender  in  defendant  steel  works,  was  burned  by  molten 
iron  from  a  blast  furnace,  caused  by  a  water  block  being  forced  from 
the  wall  of  the  furnace.  The  block  had  beooine  defective  on  the  evening 
of  the  previous  day,  and  the  superintendent  ordered  preparations  made 
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to  remove  it  That  evening  the  packing  was  removed  partially,  and  the 
next  morning  the  superintendent,  though  It  had  been  his  intention  to  re- 
move the  block  when  the  blast  was  oflF  the  fomace,  on  his  being  notified 
that  the  water  was  not  running  through  the  different  blocks,  directed  tliat 
the  block  should  not  be  removed  until  noon,  and  that  the  water  strainer, 
which  was  clogged,  be  repaired  at  the  same  time.  Before  noon,  and 
while  the  blast  was  still  on  the  furnace,  and  as  certain  workmen  were 
preparing  to  pull  out  the  block,  the  inside  of  which  had  become  melted 
by  reason  of  the  defect  in  the  water  apparatus,  the  block  was  suddenly 
forced  from  the  wall  by  the  pressure  in  the  furnace,  and  plaintiff  was 
burned  by  the  flame  and  molten  material  issuing  from  the  structure.  Held, 
that  the  removal  of  the  water  block  was  not  one  of  the  risks  which  plain- 
tiff assumed  on  entering  the  employment  of  the  company. 

—National  Steel  Co.  v.  Lowe,  127  Fed.  311 62  a  C.  A.  229 

Facts  in  an  action  against  a  railroad  company  for  Injury  to  its  con- 
ductor by  a  rear-end  collision  with  his  train  of  another  train  held  to  re- 
quire submission  of  the  issues  to  the  Jury. 

—Texas  &  P.  Ry.  Co.  v.  Dashiell,  128  Fed.  23 62  a  a  A.  531 

In  an  action  by  a  lineman  against  a  telephone  company,  by  which  he 
was  employed,  to  recover  for  an  injury  received  by  the  breaking  and  fall- 
ing of  a  decayed  pole  on  which  he  was  placing  a  cross-arm,  it  appeared 
that  he  had  worked  at  such  employment  for  less  than  a  year,  and  only  in 
defendant's  service,  and  that  the  line  on  which  he  was  working  was  an 
old  one,  the  poles  having  been  set  for  11  years.  There  was  evidence  tend- 
ing to  show  that  plaintiff  had  not  been  warned  of  the  danger,  nor  instruct- 
ed to  inspect  the  poles  before  climbing  them,  and  that  he  was  preceded 
by  the  foreman  and  another  whose  duty  it  was,  under  the  rules  of  the 
company,  to  make  the  inspection,  but  that  they  did  not  do  so.  Held^  that 
a  positive  duty  rested  on  defendant  both  to  warn  plaintiff  and  to  require 
an  inspection,  and,  the  evidence  being  in  conflict  as  to  the  performance  of 
such  duties,  both  questions  were  properly  submitted  to  the  jury. 

—Cumberland  Telephone  &  Telegraph  Co.  v.  Bills,  128  Fed.  272 

62  C.  C.  A.  620 

Where  the  duty  of  inspecting  telephone  poles  before  a  lineman  climbs 
the  same  is  delegated  by  the  company  to  a  foreman,  he  is  not  a  fellow 
servant  of  a  lineman  in  that  regard,  but  a  vice  principal,  and  the  com- 
pany is  liable  to  the  lineman  for  an  injury  due  to  the  failure  of  the  fore- 
man to  perform  the  duty  of  inspection. 

— Cumberland  Telephone  &  Telegraph  Co.  v.  Bills,  128  Fed.  272 

62  C.  C.  A.  620 

i   2.    IdAbilltles  for  injuries  to  third  persoBS. 

Where,  by  the  terms  of  a  contract  made  by  the  owners  of  a  building  for 
moving  a  safe  therein,  the  elevator  was  to  be  used  at  their  risk,  the  Janitor 
who  operated  such  elevator  in  making  the  removal  was  their  agent,  and 
not  the  contractor's,  and  they  were  liable  for  his  negligence  through  which 
an  employ^  of  the  contractor  was  injured. 

—Thayer  v.  Checkley,  127  Fed.  556 62  a  a  A.  50O 

MECHANICAL  EQUIVALENTS. 

See  "Patents,"  t  5. 

MERGER. 

Of  cause  of  action  in  judgment,  see  "Judgment,"  |  1. 

MISREPRESENTATION. 

Inducing  contract  of  sale,  see  "Sales,"  t  1. 
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MONOPOLIES. 

f   1*    Trusts  amd  otker  ooatblaatioiui  in  restraint  of  trade* 

The  anti-trust  act  (Act  July  2,  1890.  c.  647,  26  Stat.  209  [U.  S.  Comp.  St. 
1901,  p.  3200]),  does  not  apply  to  a  contract  or  combination  relating  to  the 
business  of  manufacturing  within  a  state. 

—Robinson  ▼.  Suburban  Brick  CJo.,  127  Fed,  804 62C.  aA,484 

MORTGAGES. 

By  or  to  corporation,  see  "Corporations,"  f  6. 

By  or  to  railroad,  see  "Railroads,"  $  1. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy,"  $  2. 

Parties  concluded  by  judgment  in  foreclosure  suit,  see  "Judgment,"  f  2. 

MOTIONS. 

Arrest  of  judgment  in  criminal  prosecutions,  see  "Criminal  Law,"  t  8. 
Presentation  of  objections  for  review,  see  "Appeal  and  Error,"  i  3. 

MULTIPLICITY  OF  SUITS. 

Jurisdiction  of  equity  to  avoid,  see  "Equity,"  t  1. 

MUNICIPAL  CORPORATIONS. 

See  "Counties."  ♦ 

Effect  of  proceedings  in  bankruptcy  on  lien  for  city  taxes,  see  "Bankruptcy," 
§2. 

Form  of  remedy  for  review  of  proceedings  for  punishment  of  officers  for  vio- 
lation of  injunction,  see  "Appeal  and  Error,"  §  1. 

Blandamus  to  compel  payment  of  judgment  against,  see  "Mandamus,"  §  2. 

Priority  of  claim  for  municipal  taxes  as  against  bankrupt  estate,  see  "Bank- 
ruptcy," i  2. 

Subrogation  to  rights  of  former  holders  of  municipal  bonds,  see  "Subroga- 
tion." 

§    1.    Pnblio  improTements. 

A  written  contract  was  entered  into  between  a  city  and  a  contractor  for 
the  construction  of  a  system  of  sewerage  for  the  city  in  accordance  with 
plans  and  specifications  annexed,  and  at  prices  for  work  and  materials 
shown  in  a  schedule  also  attached,  although  the  right  was  reserved  to 
change  the  amounts  from  those  shown  in  the  plans  and  specifications. 
It  was  further  expressly  provided  that  all  estimates  of  work  done  and 
materials  furnished  should  be  made  by  the  city  engineer,  and  all  differ- 
ences and  disputes  in  relation  thereto,  or  any  other  matter  or  thing  arising 
in  reference  to  the  construction  of  the  said  sewerage  system,  should  be 
referred  to  him,  and  his  decision  thereon  should  be  conclusive,  final,  and 
binding  on  both  parties.  Held,  that  the  work  done  and  the  materials  fur- 
nished by  the  contractor  in  constructing  the  sewerage  system,  although 
the  plans  and  specifications  were  in  some  instances  departed  from,  were 
done  and  furnished  under  the  contract,  and  at  the  prices  therein  fixed, 
and  that,  as  to  the  amount  of  the  same,  and  ui)on  any  other  matter  of  dis- 
pute, the  estimate  or  decision  of  the  engineer  was  conclusive. 

—City  of  Mobile  V.  Shea,  127  Fed.  521 62  a  a  A.  819 


Digitized  by  VjOOQIC 


742  02  C.  C.  A.  REPORTS. 

S   2.    Torts. 

It  is  not  negligence  as  a  matter  of  law  for  one  to  walk  npon  a  street 
which  he  can  see  is  out  of  repair  or  obstructed  by  debris. 

—Swift  &  Co.  V.  Langbein,  127  Fed.  Ill 62  C.  C.  A.  Ill 

In  an  action  by  a  pedestrian  against  an  abutting  owner  for  injuries 
occasioned  by  stepping  Into  a  hole  left  in  the  sidewalk  by  the  removal  of 
an  Iron  grating,  the  accident  occurring  at  night  and  while  the  place  was 
nnlighted  and  unprotected,  it  is  not  error  to  refuse  to  instruct  Uiat  if  the 
jury  find  that  plaintiff  and  his  companion  were  walking  on  the  sidewalk, 
where  he  could  plainly  see  debris,  etc.,  and  knew  the  walls  of  the  build- 
ing were  torn  down,  but  could  see  a  safe  and  secure  path,  and,  wishing 
to  get  In  this  path  where  his  companion  was  walking  and  which  was 
light,  he,  instead  of  stopping  short  to  allow  his  companion  to  pass  on 
and  then  stepping  behind  him,  stepped  over  towards  the  wall,  and  In 
the  dark,  and  fell  In  the  hole,  this  was  contributory  negligence. 

— Swift  &  Co.  V.  Langbein,  127  Fed.  Ill 62  C.  a  A.   ill 

MUTUAL  BENEFIT  INSURANCE. 

Mutual  aid  societies,  see  "Beneficial  Associations." 

MUTUAL  BENEFIT  SOCIETIES. 

See  ''Beneficial  Associations.** 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NAVIGABLE  WATERS. 

See  "Wharves." 

NEGLIGENCL 

Causing  death,  see  "Death,"  $  1. 
CauHlng  injury  to  seaman,  see  "Seamen." 
Fault  causing  collision,  see  "Collision." 

By  particular  classes  of  parties. 
See  "Carriers,"  88  2,  8 ;   "Municipal  Corporations,"  $  2. 
Carriers  by  vessel,  see  "Shipping,"  8  3. 
Employers,  see  "Master  and  Servant,"  §§  1,  2. 
Railroad  comi)aules,  see  "Railroads,"  8  2. 

Condition  or  use  of  particular  species  of  property ^  works ^  or  machinery. 
See  "Railroads,"  8  2. 
Tog,  see  "Towage." 

Contributory  negligence. 
Of  passenger,  see  "Carriers,"  8  3. 

Of  person  Injured  on  defective  street,  see  "Municipal  Corporations,"  8  2. 
Of  person  killed  or  Injured  by  operation  of  railroad,  see  "Railroads,"  8  2. 
Review  In  general  of  rulings  relating  to,  see  "Appeal  and  Error,"  §  7. 

8    1*    Actions. 

Whore,  In  an  action  for  death  resulting  from  defendant's  alleged  negli- 
gence, it  followed  as  a  necossary  conclusion  and  as  a  matter  of  law,  from 
the  facts  disclosed,  that  deceased  was  guilty  of  contributory  negligence. 
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and  that  there  could  be  no  recovery  under  any  proper  view  of  the  facts, 
it  was  the  duty  of  the  trial  court  to  direct  a  verdict  for  the  defendant. 

—Dun worth  v.  Grand  Trunk  Western  Ry.  Co.,  127  Fed.  307 

62  C.  C.  A.  225 

NOTICE. 

Claim  for  Injury  to  or  loss  of  goods  shipped,  see  "Shipping,"  §  8. 

Injuries  to  employes,  see  "Master  and  Servant,*'  §  1. 

Sale  of  property  belonging  to  bankrupt  estate,  see  "Bankruptcy,"  8  2. 

OFFICERS. 

Corporate  officers,  see  "Corporations,"  §  4. 
County  officers,  see  "Counties,"  §  1. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  I  3. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and  Error.** 

PARTIES. 

Admissions  as  evidence,  see  "Evidence,"  f  1. 

Character  ground  of  jurisdiction,  see  "Courts,"  §  1. 

In  action  for  infringement  of  patent,  see  "Patents,"  §  6. 

Necessity  of  objection  for  purpose  of  review  in  admiralty,  see  ''Admiralty," 

«  2. 
On  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §  4, 
Persons  concluded  by  judgment,  see  "Judgment,"  §  2. 

PARTNERSHIP. 

Adjudication  in  bankruptcy,  see  "Bankruptcy,"  8  !• 

PASSENGERS. 

See  "Carriers,"  {  8. 

PATENTS. 

Pleading  limitations  in  action  for  infringement,  see  "Limitation  of  Actions," 
§  1. 

8    1.    PatentabiUty. 

Patents  covering  systems  of  ventilation  belong  in  the  same  art,  al- 
though they  may  apply  the  art  to  different  structures. 

— Jones  V.  Cyphers,  126  Fed.  753 62  C.  C.  A.  21 

The  rule  that  evidence  relied  upon  to  overthrow  the  presumption  of 
patentable  novelty  should  be  of  the  most  cogent  character  does  not  pre- 
clude the  court  from  accepting  as  sufficient  the  oral  testimony  of  wit- 
nesses describing  prior  anticipating  devices,  although  none  of  such  de- 
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Tlcet  are  produced,  where  such  testimony  is  of  such  character  as  to  pro- 
duce conviction  beyond  a  reasonable  doubt 

^Rodwell  Sign  Go.  r.  F.  Tuchfarber  Co.,  127  Fed.  188 

02  O.  a  A.  2S2 

A  patent  for  a  device  which  fails  to  accomplish  the  desired  end  is  not 
an  anticipation  of  one  for  a  device  which  successfully  accomplishes  it 

—Farmers'  Mtg.  Co.  r.  Spmks  Mtg.  Co.,  127  Fed.  091 

02  a  a  A.  447 

While  it  may  not  be  possible  to  formulate  a  definition  of  a  patentable 
combination  of  old  elements  which  will  in  all  cases  distinguish  it  from 
a  mere  aggregation  of  the  results  of  the  several  elements  of  which  it  is 
constituted,  it  may  be  said  that  the  effect  produced  by  the  combination 
must  be  new  and  useful,  and  not  such  as  would  suggest  itself  to  the  mind 
of  an  ordinarily  intelligent  person,  experienced  in  the  art  to  which  the 
supposed  invention  relates. 

— L.  A.  Thompson  Scenic  By.  Co.  r.  Chestnut  EUll  Casino  Co.,  127 
Fed.  088 .....02C.  C.  A.  454 

I  8.    Applieatioms,  aad  proeeedlsss  tkereon. 

Where  a  special  form  of  mechanical  construction,  the  same  as  that  de- 
scribed in  the  specifications  and  shown  in  the  drawings,  is  embodied  in  a 
certain  set  of  claims,  it  is  not,  in  order  to  avoid  duplication,  if  for  no  other 
purpose,  to  be  written  into  other  claims,  where  a  device  of  the  general 
character  called  for  is  sufficient  to  satisfy  their  terms. 

— Boyer  v.  Keller  Tool  Co.,  127  Fed.  130 02  a  a  A.  244 

Irregularities  in  the  signing  of  the  drawings  filed  with  the  application 

for  a  patent,  or  in  witnessing  the  signatures,  where  they  did  not  operate 

as  a  fraud  on  the  commissioner  who  considered  the  application  and  issued 

the  patent  on  the  merits,  cannot  avail  to  defeat  a  suit  for  its  infringement 

— Hallock  V.  Babcock  Mfg.  Co.,  128  Fed.  1020 02  C.  C.  A.  291 


I  8.    Requisites  aad  Tmlldlty  of  letters  patent. 

Two  patents  may  be  for  the  same  invention,  although  the  earlier  is  for 
a  specific  machine,  while  the  later  contains  broader  claims,  which  embrace 
both  the  prior  specific  machine,  and  others  as  well. 

—Otis  Elevator  Co.  v.  Portland  Co.,  127  Fed.  557 02  a  a  A.  839 

I  4.    DisclAlflAers. 

A  patentee  cannot  patent  a  structure,  and  by  a  disclaimer  withdraw  the 
inrention  which  makes  the  structure  patentable. 

—Otis  Elevator  Co.  v.  Portland  Co.,  127  Fed.  557 02  a  a  A.  839 


I  5.    Coastruetion  aad  operatiom  of  letters  patent. 

The  claims  of  a  patent  are  not  narrowed  by  statements  made  on  an 
argument  by  counsel  before  the  Patent  Office  to  obtain  a  reconsideration 
after  the  application  has  been  rejected,  where  no  changes  are  made  in 
the  claims. 

— Boyer  v.  Keller  Tool  Co.,  127  Fed.  180 02  a  C.  A.  244 

The  range  of  equivalents  covered  by  a  patent  for  machinery  corresponds 
with  the  character  of  the  invention,  and  includes  all  forms  which  embody 
the  aubstanre  of  the  invention,  and  by  like  mechanical  co-operation  effect 
substantially  the  same  result 

— Dowaglac  Mfg.  Co.  v.  Brennan  &  Co.,  127  Fed.  143.  .02  0.  0.  A.  257 

The  Hale  patent  No.  084,556,  having  for  its  essential  and  patentable 
feature  a  sterilizing  chamber,  consisting  of  the  upper  part  of  the  boiler, 
above  the  water,  into  which  air  is  admitted,  and  carried  across  the  sur- 
face of  the  water,  through  the  steam,  to  a  passage  opposite  the  Inlet, 
through  which  it  passes,  mixed  with  the  steam,  to  the  condenser,  and 
such  feature  of  construction  having  been  specially  described  in  the 
amended  specification  and  insisted  on  as  giving  novelty  to  the  combina- 
tion, the  other  elements  of  which  were  old,  cannot  be  disregarded,  but 
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Impoees  a  limitation  on  the  claims  of  the  patent,  which  are  not  infrins^ 
by  a  BtlU  which  is  without  such  chamber. 

—Hale  T.  World  Mfg.  Co.,  127  Fed.  964 02  0.  C.  A.  696 

S   0.    Imfrtaceaiemt. 

Prior  patents  not  pleaded  cannot  be  availed  of  as  anticipations,  bnt 
they  are  admissible  in  evidence  as  showing  the  prior  art,  and  are  to  be 
considered  in  determining  whether,  in  view  of  such  art,  the  patent  in 
suit  discloses  invention. 

— Jones  V.  Cyphers,  126  Fed.  753 62  C.  C.  A.  21 

Where  difficult  questions  of  form  of  operation  and  equivalency  of  func- 
tion between  the  parts  of  a  patented  machine  and  one  alleged  to  infringe 
are  involved  in  a  suit  for  infringement,  the  complainant  should  give  the 
court  the  benefit  of  expert  testimony  on  such  questions. 

—Fay  V.  Mason,  127  Fed.  325 62  C.  C.  A.  169 

Where,  in  the  specifications,  a  certain  part  of  a  mechanical  combination 
is  said  to  consist  preferably  of  the  shape  approximating  that  shown  in  the 
drawings,  but  the  Inventor  expressly  declares,  with  regard  to  his  inven- 
tion generally,  that  by  describing  in  detail  any  particular  arrangement  he 
does  not  Intend  to  limit  himself  beyond  the  terms  of  his  several  claims  or 
the  requirements  of  the  prior  art,  a  claim  is  realized  and  infringed  by  any 
construction  of  the  general  character  called  for  which  fulfills  its  terms, 
notwithstanding  the  words  ^'substantially  as  described"  at  the  end. 

— Boyer  V.  Keller  Tool  Co.,  127  Fed.  180 62  C.  C.  A.  244 

The  substantial  identity  of  a  mechanical  combination  is  not  affected  by 
the  circumstance  that  one  of  its  members  is  also  adapted  for  connection 
with  other  parts  of  the  machine  not  included  in  the  combination. 

^Dowaglac  Mfg.  Co.  v.  Brennan  &  Co.,  127  Fed.  143.  .62  C.  C.  A.  267 

A  preliminary  injunction  against  infringement  will  not  be  granted  when 
defendant  is  responsible,  and  a  substantial  doubt  of  his  Infringement 
exists,  or  where  the  complainant's  right  is  doubtful. 

— Hallock  V.  Babcock  Mfg.  Co.,  128  Fed.  1020 62  a  a  A.  291 

The  joindor  with  a  corporation  of  one  of  its  officers  as  defendant  in  a 
suit  for  infringement,  where  there  is  no  proof  that  he  had  any  part  per- 
sonally in  the  infringement,  is  not  justified,  and  warrants  the  imposition 
of  costs  on  the  complainant 

— Hutter  V.  De  Q.  Bottle  Stopper  Co.,  128  Fed.  283. .  .62  C.  O.  A.  662 

Where  a  patent  shows  Invention,  although  it  is  of  narrow  scope,  one 
who  has  appropriated  all  that  is  valuable  in  the  invention  cannot  escape 
Infringement  by  changes  in  form  or  structure  which  are  nonessential,  and 
do  not  change  the  principle  of  operation  of  the  device. 

—Hutter  V.  De  Q.  Bottle  Stopper  Co.,  128  Fed.  283. .  .62  C.  C.  A.  662 

A  single  sale  of  an  infringing  article,  made  under  circumstances  which 
indicate  a  readiness  to  make  other  similar  sales  upon  application,  is  suffi- 
cient to  make  out  a  prima  facie  case  of  infringement 

—Hutter  V.  De  Q.  Bottle  Stopper  Co.,  128  Fed.  283. .  .62  C.  C.  A.  662 

Where  an  allegation  in  the  bill  that  defendant  was  located  and  doing 
business  In  the  city  of  New  York  was  not  denied,  proof  of  the  purchase  of 
infringing  articles  at  a  place  in  New  York  City  bearing  a  sign  with  de- 
fendant's name  on  it  is  sufficient  prima  facie,  to  establish  that  the  sale 
was  made  by  defendant 

—Hutter  V.  De  Q.  Bottle  Stopper  Co.,  128  Fed.  283. .  .62  C.  C.  A.  652 
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PATENTS  EHITMIiItATXiD. 

ENGLISH. 
1877. 
2.425.  Call  bell 266 

GERMAN. 
11,4'>3.  Gravity  tramway 456 

UNITED  STATES. 

DESIGN. 

25,435.  Bottle  stopper 656 

ORIGINAL. 

24,723.  Fruit  basket 449 

73,352.  Cherry  box 449 

101,108.  System     of     beating     and 

ventilating^   22 

164,542.  Ventilating  barrel 449 

269,554.  Artificial  sliding  hill 457 

303,070.  Safety    device    for    steam 

cylinders 347 

303.7^5.  Safety  device  for  boilers..  348 

307,J)42.  Gravity  tramway 454,  455 

32*>.509.  Safety  device  for  boilers. .  348 
335,239.  Elevator  controlling  mech- 
anism      341 

349,175.  Elevator-controlling     mech- 
anism      341 

359,551.  Elevator-controlling    mech- 
anism   340,  342,  343,  345 

307,252.  Elevated  gravity  and  cable 

railway   455,  457 

390,053.  Elevator-controlling    mech- 
anism    341 

.392,498.  Water  still 51KS 

403,033.  Water  still 598 


412,442.  Eyeglasses 241 

417,215.  Wooden  mat 441> 

429,021.  Ventilating  barrel 447,  448 

433,088.  Water-meter    345,  346 

446,230.  Grain  drills 257 

448,441.  Water  still   598 

4.'>0,347.  Door  bell 268 

4.53.955.  Elevator-controlling    mech- 
anism     339,  340,  345 

468,720.  Sign  letters 252 

4*58,913.  Water  still 598 

409,984.  Elevator-controlling    mech- 
anism   341 

471.982.  Door  bell 267 

471.983.  Door  bell 266,  2t>7 

491.113.  Bottle  stopper 652,  656 

497,8(U.  Grain  drills 257,  261 

.502,047.  Pneumatic  tire   126,  128 

503,301.  Cloth-stretching  machine..  220 

.501,544.  Sanitary  house 22 

5.30,015.  Water  still   598 

5:^5,097.  Safety  device  for  revolvers  167 

537,629.  Pneumatic  tool 245 

557,766.  Collar  creasing  machine.  • .  160 

558,775.  Water  still 598 

560,816.  Ironing  machine 159 

580,434.  Telephone  transmitter  ....  460 

586,068.  Incubators 21 

587,162.  Water  still    598 

000,782.  Weeding  machine 291 

«K)2.179.  Game  board 269 

634,556.  Water  still 596,  597 

647,415.  Pneumatic  tool 245 

660,277.  Ironing  machine 159,  163 

678,949.  Ironing  machine 159 

695,681.  Eyeglasses 241 

RBISSUB. 

6,044.  Ventilating  barrel 447 

11,664.  Ironing  machine 159,  160 


PAYMENT. 

Of  checks,  see  **Banks  and  Banking,"  $  1. 
Subrogation  on  payment,  see  "Subrogation." 


PENSIONS. 

Perjury  in  attempting  to  secure,  see  "Perjury,"  §  1. 

Sufficiency  in  general  of  indictment  for  forgery  of  false  pension  voucher,  see 
"Indictment  and  Information,"  $  1. 

While  Rev.  St.  fi  4746.  as  amended  by  Act  July  7,  1898,  c.  578.  30  Stat 
718  [V.  S.  Comp.  St.  1901,  p.  3279],  expressly  covers  the  offense  of  making, 
or  aiding  or  assisting  to  make,  any  false  voucher  concerning  a  claim  for 
pension,  it  does  not  cover  the  offense  of  using  such  a  voucher,  which  comes 
witliin  the  terms  of  section  5438.  providing  that  it  shall  be  an  offense  If 
any  one  "makes,  uses  or  causes  to  be  made  or  used"  any  false  voucher  for 
the  purpose  of  obtaining  the  payment  of  a  false  claim  against  the  United 
States;  and  where,  as  is  permissible,  an  indictment  charges  defendant 
with  having  made  and  used  such  a  false  voucher,  it  is  sustainable  under 
the  latter  section,  and,  upon  a  general  verdict  of  guilty,  which  is  presumed 
to  find  true  everything  alleged,  the  punishment  prescribed  by  the  latter 
section  may  be  hnposctl. 

—Pooler  V.  United  States,  127  Fed.  509 62  a  a  A.  307 
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The  provision  of  Act  Dec.  21,  1803,  c.  3,  28  Stat  18  [U.  S.  CJomp.  St. 
1901t  p.  3270],  that  a  pension  "shall  be  deemed  and  held  by  all  officers  of 
the  United  States  to  t>e  a  vested  right  in  the  grantee,"  and  that  payment 
thereof  shall  not  be  withheld  or  suspended  until  the  Commissioner  of  Pen- 
sions, after  a  hearing,  shall  decide  to  annul  or  modify  the  decision  by 
which  it  was  granted,  applies  only  to  action  by  executive  officers,  and  does 
not  affect  the  right  of  the  United  States  to  proceed  through  the  courts, 
either  civilly  or  criminally. 

—Pooler  V.  United  States,  127  Fed.  509 62  C.  C.  A.  307 

The  records  of  the  Pension  Office  are  admissible  in  evidence,  equally 
with  the  certificate  issued,  to  prove  the  granting  of  a  x)enslon. 

—Pooler  V.  United  States,  127  Fed.  609 62  O.  O.  A.  307 

In  an  Indictment  charging  the  defendant  with  having  made  and  used 
a  voucher  to  obtain  payment  of  a  pension,  in  which  he  falsely  averred  that 
he  was  the  identical  person  named  in  a  pension  certificate,  it  is  not  neces- 
sary to  set  out  such  certificate  by  its  tenor. 

—Pooler  V.  United  States,  127  Fed.  509 62  0.  0.  A.  307 

PERJURY. 

I   1.    ProseoutioB  and  pnnlsl&ineiit. 

Rev.  St  §  5392  fU.  S.  Comp.  St.  1901,  p.  3653],  declares  that  every  per- 
son who,  having  taken  an  oath  before  a  competent  officer,  and,  contrary  to 
such  oath,  subscribes  any  material  matter  which  he  does  not  believe  to  be 
true.  Is  guilty  of  perjury ;  and  section  5396  [page  3655]  declares  that,  in 
every  indictment  for  perjury,  it  shall  be  sufficient  to  set  forth  the  sub- 
stance of  the  offense  charged,  before  whom  the  oath  was  taken,  averring 
the  person  to  have  had  competent  authority  to  administer  the  same,  with 
a  proper  averment  to  falsify  the  matter  wherein  the  perjury  Is  assigned, 
without  more.  Held,  that  an  indictment  for  perjury  contained  in  a  pension 
affidavit  was  not  objectionable  for  failure  to  set  out  that  the  affidavit  was 
ever  used  by  or  on  behalf  of  the  applicant  for  whom  it  was  made. 

—Noah  V.  United  States,  128  Fed.  270 62  C.  C.  A.  618 

Where  an  Indictment  for  perjury,  consisting  In  false  testimony  con- 
tained in  a  pension  affidavit,  charged  that  on  a  certain  day  there  was 
filed  in  the  pension  office,  at  the  Instance  and  on  behalf  of  Frances  A, 
Moon,  her  application  to  be  placed  on  the  pension  roll  as  the  widow  of 
P.  R.  Moon,  and  that  defendants,  while  such  application  was  pending,  for 
the  purpose  and  with  intent  to  deceive  the  pension  officers,  and  of  fraudu- 
lently obtaining  the  allowance  of  a  pension  to  the  said  Frances  A.  Moon, 
did  make  the  affidavit  set  out,  the  indictment  sufficiently  showed  the  pur- 
pose for  which  the  affidavit  was  made,  though  by  inadvertence  the  affi- 
davit was  entitled  as  though  P.  R.  Moon  was  the  applicant,  and  the  name 
Frances  A.  Moon  was  not  found  therein  as  the  surviving  widow  of  P.  R. 
Moon,  she  being  named  therein  as  Mrs.  Moon. 

—Noah  V.  United  States,  128  Fed.  270 62  0.  O.  A.  618 

Where  an  indictment  for  perjury  in  the  execution  of  a  pension  affidavit 
to  secure  a  pension  for  a  widow  averred  that  the  affidavit  stated  that  de- 
fendants did  not  think  the  veteran  was  ever  married  until  he  married  the 
applicant,  who  was  his  surviving  widow ;  that  they  were  married  about 
1889;  and  that  affiants  were  both  present  at  the  wedding — It  sufficiently 
showed  that  the  averments  of  the  affidavit  were  material. 

—Noah  V.  United  States,  128  Fed.  270 62  0.  0.  A.  618 

PERSONAL  INJURIES. 

Admiralty  jurisdiction,  see  "Admiralty,"  §  1. 

Caused  In  initiation  of  member  of  beneficial  association,  see  "Beneficial  Asso- 
ciations." 
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Bxceflslre  damages,  see  "Damages,^  1 1. 

Priority  of  jud^ent  for  as  claim  against  insolvent  corporation,  see  "Corpo- 
rations," i  e. 
Reriew  of  rulings  in  general  in  action  for,  see  "Appeal  and  Error,"  S  7. 
To  employ^  see  ''Master  and  Seryant,"  S  1* 
To  passenger,  see  "Carriers,"  I  8. 
To  seaman,  see  "Seamen." 
To  traveler  on  highway,  see  "Municipal  Corporations,"  S  2. 

PETITION. 

In  bankruptcy,  see  "Bankruptcy."  8  1* 

PIERS. 

See  "Wharree." 

PLEA. 

In  dril  actions,  see  "Pleading,"  8  1. 

PLEADING. 

Federal  courts  following  state  practice,  see  "Courts,**  I  1. 

Review  of  discretionary  rulings  relating  to,  see  "Appeal  and  Error,"  S  7. 

AllegationB  cu  to  particular  factSf  aeta,  or  transcuitiont, 
SUtute  of  limitations,  see  "Limitation  of  Actions,"  8  1. 

In  partioular  actiom  or  proceedinga. 
For  infringement  of  patent,  see  "Patents,"  8  6. 

For  infringement  of  trade-mark,  see  "Trade-Marks  and  Trade-Names,**  8  8. 
Indictment  or  criminal  information  or  complaint,  see  "Indictment  and  Infor- 
mation." 

8   !•    Plea  or  amawer,  eross-complaimt,  aad  allldaTit  of  defemso. 

Under  Prac.  Act  N.  J.  8  129  (2  Gen.  St.  p.  25r)5),  requiring  that,  where 
damages  are  pleaded  in  recoupment,  notice  of  the  particulars  of  such  de- 
fense Rball  be  attached  to  the  plea  and  filed  therewith,  the  defendants  were 
not  entitled  to  recoup  damages  for  the  purchase  of  tools,  made  necessary 
by  alleged  defects  in  the  materials  purchased,  in  an  action  for  tiie  price 
thereof,  where  no  notice  of  such  defense  had  been  given. 

—Fredrick  Mfg.  Co.  v.  Devlin,  127  Fed.  71 e2  C.  a  A.  53 

8  %•    Aaiended  and  rapplemental  ploadincs  and  repleader. 

Where,  after  answer,  by  leave  of  court  the  defendant  filed  an  additional 
pleading  stating  an  additional  defense,  which  it  styled  an  "additional 
answer,"  the  fact  that  it  was  so  named,  and  that  the  practice  did  not 
recognize  such  a  pleading,  was  immaterial,  since  it  would  be  regarded 
as  an  amendment  to  the  answer  filed. 

— Lange  v.  Union  Pac.  E.  Co..  126  Fed.  838 62  C.  a  A.  48 

POLICY. 

Of  insurance,  see  "Insurance.** 

POST  OFFICL 

Conspiracy  to  obstruct  mails,  see  "Conspiracy,"  8  !• 

8   1*    Offenses  against  postal  laws. 

^Vn  indictment  undor  Kev.  St.  §  5480  [U.  S.  Comp.  St  1901,  p.  3696],  for 
using  the  mails  for  the  purpose  of  effecting  a  fraud,  must  not  only  charge 
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the  devising  of  a  scheme  or  artifice  to  defraad,  to  be  effected  by  using  the 
malls,  but  must  set  out  the  facts  which  constitute  the  specific  scheme  or 
artifice  so  devised  by  defendant ;  and  tliis  must  be  done  by  direct  and  posi- 
tive averment,  and  not  inferentially. 

— Dalton  V.  United  States,  127  Fed.  544 62  C.  C.  A.  238 

An  indictment  under  Rev.  St  fi  5480,  as  amended  by  Act  March  2,  1889, 
e  393,  $  1,  25  Stat  873  [U.  S.  Comp.  St  1901,  p.  3696],  charged  the  defend- 
ants with  having  devised  a  scheme  to  defraud,  which  they  carried  out  by 
sending  circulars  through  the  malls,  Intended  to  cause  persons  receiving 
the  same  to  believe  that  if  they  would  sell  certain  pieces  of  Jewelry  for  de- 
fendants, and  remit  therefor  the  sum  of  $2,  they  would  receive  from  de- 
fendants, free,  three  certain  described  articles,  whereas  in  fact  defendants 
did  not  Intend  to  give,  and  did  not  give,  one  of  said  articles,  and  the  other 
articles  sent  by  them  were  not  as  represented,  but  were  practically  worth- 
less. Held,  that  the  gist  of  the  scheme  charged  was  to  cause  persons  re- 
ceiving the  circulars  to  believe  therefrom  that  the  three  articles  named 
would  be  sent  on  receipt  of  $2,  and  that  it  was  error  to  charge  the  Jury 
that  although  they  should  find  that  the  circulars,  reasonably  construed, 
only  promised  the  two  articles  actually  sent,  yet  they  might  find  defend- 
ants guilty  if  such  articles  were  so  much  different  in  description  and 
quality  from  those  named  in  the  circulars  as  to  amount  to  a  fraud. 

— Flachskamm  t.  United  States,  127  Fed.  674 62  0.  0.  A.  400 

In  a  prosecution  for  using  the  mails  with  intent  to  defraud,  in  violation 
of  Rev.  St  S  5480  [U.  S.  Comp.  St  1901,  p.  3696],  evidence  reviewed,  and 
Jield  suflacient  to  establish  that  defendants  placed  or  caused  the  letters  set 
forth  in  the  indictment  to  be  placed  in  the  railway  post  office  alleged  in 
the  indictment 

— Hanley  v.  United  States,  127  Fed.  929 62  0.  0.  A.  561 

Rev.  St  S  5480  [U.  S.  Comp.  St  1901,  p.  3696],  prohibiting  the  use  of 
mails  to  defraud,  provides  that  an  indictment  for  its  violation  may  sever- 
ally charge  offenses  to  the  number  of  three  when  committed  within  the 
same  six  calendar  months,  but  the  court  thereupon  shall  give  a  single  sen- 
tence. Held,  that  where  three  Indictments,  each  charging  a  single  offense 
under  section  5480,  were  consolidated  as  authorized  by  section  1024  [U. 
S.  Comp.  St  1901,  p.  720],  and  defendant  was  convicted  of  the  three  of- 
fenses committed  within  the  same  six  calendar  months,  the  court  was  en- 
titled to  sentence  the  defendant  in  its  discretion,  to  the  full  extent  of  the 
penalty  provided  for  each  offense. 

—Hanley  v.  United  States,  127  Fed.  929 62  C.  a  A,  661 

PRACTICE. 

Adoption  by  United  States  courts  of  practice  of  state  courts,  see  "Courts,"  8  1. 
In  patent  office,  see  "Patents,"  §  2. 
Procedure  of  particular  courts,  see  "Courts." 

In  particular  civil  actions  or  proceedings 
See  "Habeas  Corpus,"  8  2 ;   "Mandamus,"  §  2. 

Particular  proceedings  in  actions. 
See  "Abatement  and  Revival";    "Evidence";    "Judgment";    •TUmitatlon  of 
Actions" ;   "Pleading" ;   "Removal  of  Causes" ;   "Trial." 

Particular  remedies  in  or  incident  to  actions* 
See  "Attachment" ;   "Injunction." 

Procedure  in  exercise  of  special  Jurisdictions* 
In  admiralty,  see  "Admiralty." 
In  bankruptcy,  see  "Bankruptcy,"  8  1* 
In  equity,  see  "Equity." 

Procedure  on  review. 
See  "Appeal  and  Error.** 
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PREFERENCES. 

By  insolvent  corporation,  see  "Corporations,"  f  6. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy,"  f  2. 


PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Appeal  and  Error,"  f  ?• 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  t  L 

PREMIUMS. 

For  Insurance,  see  "Insurance,"  S  2. 


PRINCIPAL  AND  AGENT. 


See  "Factors.** 


I    1.    Mutual  iicl&ts»  duties,  and  llabUlties. 

Stockbrokers  who  accepted  and  executed  an  order  for  the  sale  of  stocks 
received  from  another  broker  with  knowledge  that  he  was  acting  as 
agent  for  an  undisclosed  principal,  after  the  transaction  has  been  closed 
with  a  loss  incurred  by  them  to  be  charged  to  their  customer,  and  after 
they  have  ascertained  the  Identity  of  the  principal,  have  their  election  to 
hold  such  principal  or  his  agent,  upon  whose  credit  they  relied  in  the 
first  instance,  but  they  are  not  entitled  to  hold  both. 

—Barren  v.  Newby,  127  Fed.  050 62  C.  C.  A.  382 

f   2.    Rl«l&ts  and  liabilities  as  to  tlOrd  persons. 

Where  plaintiffs,  having  made  a  contract  with  one  known  to  be  acting 
as  agent  for  an  undisclosed  principal,  after  knowledge  of  the  identity  of 
the  principal  brought  two  actions  against  the  agent  on  the  contract,  in 
each  of  which  they  procured  attachments  and  garnished  persons  who  owed 
money  to  the  agent,  which  actions  are  still  pending,  in  the  absence  of  mis- 
take or  fraud  their  action  constituted  an  election  to  hold  the  agent,  which 
precludes  them  from  maintaining  an  action  against  the  principal. 

—Barren  v.  Newby,  127  Fed.  656 62  C.  C.  A.  382 

Where  the  answer  in  an  action  on  a  contract  pleaded  as  a  defense  that 
plaintiffs  had  elected  to  hold  defendant's  agent,  who  made  the  contract 
in  his  own  name  as  principal,  and  set  out  the  facts  rened  on  which  in 
law  constituted  such  eltH'tion,  the  issue  may  be  determined  by  the  court 
on  a  demurrer  to  the  answer. 

—Barren  v.  Newby.  127  Fed.  656 62  C.  C.  A.  382 

W^here  an  agency  is  created  by  a  written  Instrument,  the  nature  and 
extent  of  the  agent's  authority  are  measured  by  the  terms  of  such  instru- 
niout,  and  he  cannot  bind  his  principal  beyond  their  plain  import 

—Henry  v.  Lane,  128  Fed.  243 62  C.  C.  A.  625 

A  power  of  attorney  given  by  a  landowner  to  his  agent  to  contract  for 
the  sale  of  a  tract  of  land  on  terms  expressly  specified,  one  provision  being 
that  ?;?(».( H)0  of  the  purchase  prl(*e  should  be  covered  by  three  notes  of  the 
purchaser  for  $10,0(K)  each,  bearing  8  per  cent,  interest  from  date,  secured 
by  vendor's  lien  and  a  trust  deed  on  the  land,  and  maturing  In  one,  two, 
and  three  years,  respectively,  did  not  authorize  the  agent  to  enter  into 
a  coutratt  by  which  the  purchaser  was  given  the  option  of  paying  either 
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or  all  of  such  notes  at  any  time,  and  such  a  contract  did  not  bind  Ms 
principal. 

—Henry  v.  Lane,  128  Fed.  243 62  C.  C.  A.  626 

Defendant  gave  a  power  of  attorney  to  his  agents  authorizing  them  to 
contract  within  60  days  for  the  sale  of  certain  land  on  stated  terms  and 
conditions.  Within  the  time  the  agents  signed  a  contract  for  the  sale  of 
the  land,  no  copy  of  which,  however,  was  sent  to  defendant.  Immediately 
on  the  receipt  by  him  of  a  deed  for  his  signature,  and  copies  of  the  notes 
and  mortgage  to  be  given  by  the  purchaser,  he  telegraphed  the  agents 
that  the  purchaser  must  accept  a  different  deed  and  a  different  descrip- 
tion of  the  land,  which  the  purchaser  refused  to  do  until  after  the  time 
when  the  power  of  attorney  had  expired  by  limitation.  Held,  that  such 
telegram  was  not  a  ratification  of  the  contract  in  all  other  respects,  nor 
a  waiver  by  defendant  of  the  right  to  refuse  to  carry  out  the  same  be- 
cause the  notes  varied  materially  in  their  terms  from  those  required  by 
the  power  of  attorney,  it  not  appearing  that  defendant  had  at  the  time 
read  the  notes.  Even  if  considered  a  waiver,  it  was  on  a  condition  which 
was  not  accepted  until  after  the  power  of  the  agents  to  bind  defendant 
had  expired. 

—Henry  v.  Lane,  128  Fed.  243 62  C.  C.  A.  625 

PRINCIPAL  AND  SURETY. 

Liabilities  of  sureties  on  bonds  for  performance  of  duties  of  county  officer,  see 
"Counties,"  §  1. 

PRIORITY. 

Of  claims  against  insolvent  corporations,  see  "Corporations,"  §  6. 
Of  claims  against  railroad  in  hands  of  receiver,  see  "Railroads,"  §  1. 

PROCESS. 

Particular  forms  of  writs  or  other  process* 
See  "Injunction" ;    "Mandamus." 

PROPERTY. 

See  "Shipping" ;  "Trade-Marks  and  Trade-Names.** 

PROTEST. 

Under  customs  laws,  see  "Customs  Duties,"  §  3. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corporations,"  §  1. 

PUBLIC  LANDS. 

§    1.    Oovenunent  ownersliip. 

Since,  under  Act  Cong.  July  2,  1864,  c.  217,  13  Stat.  365,  granting  lands 
to  the  Northern  Pacific  Railroad  Company,  such  company  acquired  title  to 
the  odd-numbered  sections  within  the  place  limits  of  its  ^rant  cm  the  tiling 
of  its  map  showing  the  definite  location  of  its  road,  without  payment  or 
deposit  of  the  cost  of  survey  under  Act  Cong.  July  15,  1870,  c.  292,  §  1,  16 
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Stat  291,  306.  declaring  that,  before  any  land  shall  be  conveyed  to  the 
company,  It  shall  deposit  the  cost  of  surveying,  selecting,  and  conveying 
the  same  in  the  United  States  Treasury,  the  United  States  could  not  re- 
cover for  timber  cut  from  the  public  domain,  which,  when  surveyed,  would 
consist  of  odd-numbered  sections  within  the  railroad  grant,  and  would  then 
be  conveyed  to  the  railroad  company. 

—United  States  v.  Losekamp,  127  Fed.  959 62  a  a  A.  691 

QUANTUM  VALEBAT. 

For  compensation  for  goods  sold,  see  ''Sales,"  i  4. 

QUESTIONS  FOR  JURY. 

In  dTU  actions,  see  "Trial,"  i  1. 

RAILROADS. 

As  employers,  see  "Master  and  Servant" 
Carriage  of  goods  and  passengers,  see  ''Carriers." 
Public  land  grants,  see  "Public  Lands,"  S  !• 

I    1.    R««eiT«rs. 

A  Judgment  obtained  against  a  railroad  company,  aft^  its  property 
has  been  placed  in  the  hands  of  receivers  in  a  suit  to  foreclose  a  mortgage 
thereon,  for  a  tort  committed  prior  to  the  receivership,  is  not  entitled  to 
priority  of  payment  over  the  mortgage  debt  from  the  earnings  of  the  re- 
ceivership. 

— Hampton  v.  Norfolk  &  W.  R.  Co.,  127  Fed.  662;  Fidelity  Ins.,  Trust 
&  Safe  Deposit  Co.  v.  Same,  Id 62  C  C.  A.  388 

Code  N.  C.  S  1256,  which  provides  that  the  giving  of  a  mortgage  by  a 
corporation  shall  not  exempt  its  property  or  earnings  from  execution  for 
the  satisfaction  of  a  Judgment  rendered  by  a  court  of  the  state  against 
the  corporation  for  a  tort  does  not  apply  to  a  Judgment  against  a  lessee 
of  a  railroad  so  as  to  render  it  a  lien  on  the  property  superior  to  a  mort- 
gage given  by  the  lessor  prior  to  the  lease,  nor  does  it  give  the  Judgment 
creditor  any  right  to  payment  from  earnings  of  the  road  while  in  the 
hands  of  receivers  appointed  In  a  suit  to  foreclose  the  mortgage,  where 
all  rights  and  interests  of  the  lessee  in  the  property  and  earnings  were 
extinguished  by  such  appointment  and  the  subsequent  sale  of  the  property 
in  the  proceedings  for  less  than  the  mortgage  debt 

—Hampton  v.  Norfolk  &  W.  R.  Co.,  127  Fed.  662 ;  Fidelity  Ins..  Trust 
&  Safe  Deposit  Co.  v.  Same,  Id 62  a  a  A.  888 

i   %•    OperatiaB. 

Where  deceased,  who  was  killed  while  standing  on  a  railroad  crossing, 
was  guilty  of  contributory  negligence  as  a  matter  of  law,  the  fact  that 
defendant  was  at  fault  for  noncompliance  with  statutory  regulations  did 
not  preclude  it  from  relying  on  the  defense  of  plaintiff's  contributory 
negligence. 

—Dun worth  v.  Grand  Trunk  Western  Ry.  Co.,  127  Fed.  307 

62  C.  C.  A.  225 

Where,  in  an  action  for  death  of  plaintifTs  intestate  at  a  railroad  cross- 
ing, it  did  not  appear  that  decedent's  presence  on  the  track  was  ob- 
served by  the  locomotive  engineer,  or  that  after  seeing  him,  and  after 
knowledge  that  he  was  unobservant  of  his  danger,  there  was  time  to 
avoid  the  catastrophe,  defendant  was  not  liable,  notwithstanding  plain- 
tiff*! contributory  negligence,  on  the  ground  that  by  the  exercise  of  ordl- 
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^  nary  care  defendant  might  haye  avoided  the  consequences  of  decedent*8 

=:  negligence. 

r^  — Dun  worth  v.  Grand  Trunk  Western  Ry.  Co.,  127  Fed.  307 

^  62  C.  C.  A.  225 

^ ,  Where  a  street  car  conductor  left  his  car  at  a  railroad  crossing,  and 

,.  '  went  on  the  track  to  see  If  it  was  clear,  and  on  seeing  a  train  approach- 

ing on  one  of  the  tracks  stepped  back  onto  another,  and  stood  there 
waiting  for  the  train  to  pass,  when  he  was  struck  and  killed  by  a  train 
j  approaching  from  the  rear  on  such  track,  which  he  could  have  seen  If  he 

had  looked,  and  there  was  unobstructed  space  of  10  feet  between  the 
j  crossing  gates  and  the  first  track  in  which  he  could  have  stood  in  safety^ 

he  was  guilty  of  contributory  negligence  as  a  matter  of  law. 

—Dun worth  v.  Grand  Trunk  Western  Ry.  Co.,  127  Fed.  307 

62  C.  C.  A.  225 
Under  Shannon's  Code  Tenn.  §  1574,  providing  that  every  railroad  com- 
pany shall  keep  some  one  on  the  locomotive  always  on  the  lookout  ahead, 
and,  when  any  person  appears  upon  the  road,  the  alarm  whistle  shall  be 
sounded,  and  every  possible  means  employed  to  prevent  an  accident,  and 
section  1575,  providing  that  a  railroad  company  which  fails  to  observe 
these  precautions  shall  be  responsible  for  all  damages  resulting  from  a 
collision,  contributory  negligence  goes  only  in  mitigation  of  damages ;  and 
though,  if  the  person  killed  on  the  track  was  grossly  negligent,  the  Jury 
may  mitigate  the  damages  to  nominal  damages  only,  they  need  not  do  so. 

—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Davis,  127  Fed.  933 

62  a  a  A.  565 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent,'*  8  2. 

RECEIVERS. 

Appealability  of  order  denying  right  to  appeal  from  decision  of  receiver  as  to 

claims,  see  ''Appeal  and  Error,"  $  2. 
Of  corporations  in  general,  see  "Corporations,"  S  6L 
Of  railroad  companies,  see  "Railroads,"  8  1. 

RECIPROCITY. 

See  "Cnstonw  Duties,"  i  1. 

RECORDS. 

As  evidence,  see  "Evidence,"  $  2. 

Transcript  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  {  6. 

REGISTRATION. 

Of  trade-mark,  see  **Trade-Marks  and  Trade-Names,"  8  2. 

REINCORPORATION. 

See  "Corporations,"  8  7. 

RELEASL 

Of  liability  for  loss  or  injury  to  baggage,  see  "Carriers,"  8  8. 
62  C.C.A.— 48 
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REMAND. 

Of  cause  removed  from  state  court,  see  "Removal  of  Causes,"  f  8. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  '"Equity,"  8  !« 

REMOVAL  OF  CAUSES. 

I   !•    Power  to  remore  amd  right  of  remorml  iM  seneral. 

Where,  in  an  action  against  a  nonresident  In  a  state  court,  Its  attorney 
was  directed  to  api)oar  solely  for  the  purpose  of  removing  the  cause  to 
the  federal  court,  and  on  the  last  day  for  filing  an  answer  in  the  cause 
such  attorney  filed  a  petition  for  removal  and  a  removal  bond,  and  ap- 
plied to  the  Judge  for  an  order  of  removal,  and  when,  over  objection,  the 
court  postponed  the  hearing  on  the  application  for  a  removal  to  the  fol- 
lowing week,  the  attorney  believing  it  necessary  to  sustain  his  right 
to  removal,  and,  for  that  purpose  only,  orally  asked  for  and  obtained  an 
extension  of  time  to  plead,  such  application  for  time  should  be  oon$«trued 
as  an  application  for  an  extension  of  time  to  appear  for  the  purpose  of 
pleading  to  the  Jurisdiction  or  otherwise,  and  therefore  did  not  constitute 
an  appearance  sufficient  to  confer  Juriwlictlon. 

— Waters  v.  Central  Trust  Co.  of  New  York,  126  Fed.  469 

62  C.  C.  A.  45 
S   S.    Oitiseiiship  or  mlienase  of  parties. 

Where  the  only  relief  prayed  for  by  complainants  In  a  suit  in  equity 
was  the  cancellation  of  certain  deeds  through  which  a  defendant  claimed 
title  to  lauds,  or  that  he  be  decreed  to  hold  the  title  In  trust  for  com- 
plainants, the  sole  controversy  was  between  complainants  and  such  de- 
fendant, and,  where  there  was  the  requisite  diversity  of  citizenship  be- 
tween them,  a  removal  of  the  cause  was  not  prevented  by  the  Joinder 
of  other  nominal  defendants,  who,  as  shown  by  the  pleadings,  had  no 
interest   in   the  lands. 

— Wirgman  v.  Persons,  126  Fed.  449 62  a  C.  A.  63 

S   3.    Renuuid  or  dismissal  of  ea«se. 

The  action  of  the  trial  court  in  overruling  a  motion  to  remand  made 
by  the  removing  defendant  will  not  be  reviewed  by  the  appellate  court 
on  the  ground  that  the  evidence  showed  that  another  defendant,  who  was 
a  citizen  of  the  same  state  as  complainants,  was  an  indispensable  party 
to  the  controversy,  where  the  evidence  Is  not  in  the  reconi,  and  the  bill 
and  petition  for  removal  showed  the  cause  to  be  removable. 

—Wirgman  t.  Persons,  126  Fed,  449 62  a  C.  A.  63 

REQUESTS. 

For  instructions  in  criminal  prosecutions,  see  "Criminal  Law,"  8  2. 

RESIDENCE. 

Ground  of  Jurisdiction,  see  "Courts,"  $  1. 

(Jround  of  jurisdiction  of  bankruptcy  court,  see  "Bankruptcy,"  f  1. 

RES  JUDICATA. 

See  "Judgment,"  H  1,  2. 
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RESTRAINT  OF  TRADE. 

Trusts  and  other  combinations,  see  "Monopolies,"  S  !• 
Validity  of  contracts,  see  "Contracts,"  8  1. 

REVENUE. 

See  "Customs  Duties" ;   "Internal  Revenue" ;   "Taxation,** 

REVIEW. 

See  "Appeal  and  Error.** 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Servant,"  f  L 

ROADS. 

Streets  in  cities,  see  "Municipal  Corporations,"  I  2. 

SALES. 

Of  property  belonging  to  bankrupt  estate,  see  "Bankruptcy,"  S  2. 

§    1.    Requisites  and  validity  of  oon tract. 

An  agent  of  plaintiff  obtained  the  signature  of  the  secretary  of  de- 
fendant, which  was  a  manufacturing  corporation,  to  an  order  for  litho- 
graphed stationery  and  advertising  matter  amounting  to  $15,000,  and  in 
excess  of  defendant's  needs  for  many  years,  by  misrepresenting  the  con- 
tents of  the  paper  and  misreading  the  same.  He  had  previously  called  on 
defendant's  secretary  a  number  of  times,  and  obtained  his  confidence  as  a 
straightforward  business  man,  and  on  his  statement  that  the  paper  con- 
formed to  a  previous  understajiding,  and  contained  only  authority  to  reg- 
ister a  trade-mark,  and  a  price  list  at  which  plaintiff  would  furnish  work 
as  ordered,  and  that  he  was  in  great  haste  to  catch  a  train,  the  secretary 
relied  on  his  reading  of  the  paper,  and  signed  his  approval  thereon  without 
himself  reading  it.  Held,  that  the  secretary  was  not  chargeable  with  such 
negligence  as  precluded  defendant  from  repudiating  the  order  on  the 
ground  of  fraud  on  ascertaining  its  true  character. 

—American  Fine  Art  Co.  v.  Reeves  Pulley  Co.,  127  Fed.  808 

62  C.  C.  A.  488 
I   2*    Co]istraetioi&  of  oontraot. 

Where  a  contract  of  sale  requires  further  acts  to  be  done  than  the  mere 
delivery  of  the  property  and  the  payment  of  a  price  at  the  same  time,  the 
conditions  are  concurrent,  and  neither  party  to  such  contract  can  maintain 
an  action  for  a  breach  by  the  other  party,  without  showing  performance 
of  conditions  on  his  own  part,  or  an  offer  to  perform,  even  though  it  is  not 
certain,  from  the  terms,  which  is  to  do  the  first  act 

— Llvermore  v.  Brauer,  128  Fed.  265 62  0.  0.  A.  647 

I   3*    Warranties. 

"Where  plaintiffs,  who  were  not  manufacturers  of  bicycle  appliances, 
but  simply  manufactured  steel  and  iron  castings,  agreed  to  furnish  de- 
fendants handle  bar  stem  castings,  as  per  sample,  to  be  made  of  the  best 
grade  of  steel  suitable  for  the  purpose,  plaintiffs  were  not  bound  to  ex- 
ercise Judgment  in  selecting  such  a  grade  of  steel  as  in  their  opinion 
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would  be  suitable,  nor  did  they  guaranty  that  steel  of  any  grade  would 
answer  tbe  purpose  Intended. 

—Fredrick  Mfg.  Co.  T.  Devlin,  127  Fed.  71 62  C.  C.  A.  53 

Where  a  buyer  ordered  100,000  bicycle  handle  bar  stem  castings,  as  per 
sample  submitted,  to  be  made  of  the  best  grade  of  steel  suitable  tor  the 
purpose,  and  the  seller  agreed  to  furnish  ''100,000  handle  bar  stem  castings 
to  be  made  of  steel,"  the  seller  only  warranted  that  the  charact^  of  the 
metal  used  should  be  steel,  and  not  that  it  should  be  of  the  l>e8t  grade  or 
suitable  for  the  purpose  intended. 

—Fredrick  Mfg  Ca  t.  Devlin,  127  Fed.  71 62  a  a  A.  63 

I  4.    B«medl«s  of  seller. 

Where,  in  an  action  for  the  price  of  goods  sold,  defendants  counter- 
claimed  for  the  price  of  new  tools  required  to  be  purchased  by  reason  of 
alleged  defects  in  the  stems  furnished,  but  there  was  no  proof  that  the 
tools  could  not  be  used  for  any  other  purpose,  defendants  were  not  en- 
titled to  recover  the  cost  of  such  tools. 

—Fredrick  Mfg.  Co.  v.  DevUn,  127  Fed,  71 62  C.  C.  A.  53 

Where  a  purchaser  of  goods  wrongfully  breaks  the  contract  of  sale,  the 
seller  is  entitled  to  sue  on  a  quantum  valebat  for  compensation  for  his 
partial  performance. 

—United  States  v.  Molloy,  127  Fed.  953 62  C.  C.  A.  685 

Evidence  in  an  action  for  the  purchase  price  of  goods,  defended  on  the 
ground  of  the  seller's  breach  of  contract  in  not  making  prompt  deliveries, 
examined,  and  held  to  warrant  submitting  to  the  jury  the  question  wheth- 
er defendant  had  not  first  breached  the  contract  by  failure  to  pay  the 
required  installments  of  purchase  money,  so  as  to  render  his  subsequent 
termination  thereof  wrongful. 

^United  States  v.  Molloy,  127  Fed.  963 62  a  a  A.  686 

SCHEDULE. 

Of  property  of  bankrupt,  see  "Bankruptcy,"  8  1« 

SEAMEN. 

A  wlnchman  was  employed  to  operate  a  crane  by  which  sugar  was 
loaded  from  a  wharf  into  a  boat  It  was  his  duty  to  lower  the  load  part 
way,  and  then  wait  until  the  boatmen  signaled  that  they  were  ready  to 
receive  the  load,  and  then  lower  the  same  into' the  boat;  the  boatmen 
being  required  to  hold  the  boat  under  the  crane  by  the  oars.  Held^  in  a 
suit  for  injuries  to  one  of  the  boatmen  by  the  alleged  premature  lowering 
of  a  load  of  sugar  into  the  boat  without  signal,  that  the  roughness  of  the 
sea  at  the  time,  and  whether  the  seaman  injured  was  standing  upright  in 
the  boat,  were  immaterial,  since,  if  the  sea  was  rough,  it  was  the  winch- 
man*8  duty  to  have  kept  the  load  out  of  the  way  of  the  boat  until  signaled 
to  lower  the  same. 

— Paauhau  Sugar  Plantation  Co.  v.  Palapala,  127  Fed.  920 

62  C.  C.  A.  662 

In  a  suit  in  admiralty  in  personam  for  injuries  to  a  seaman  by  being 
struck  by  a  load  of  sugar  being  lowered  into  a  boat  by  a  crane,  evidence 
reviewed,  and  held  to  Justify  a  decision  of  the  trial  court  that  the  injury 
resulted  from  the  negligence  of  the  engineer  operating  the  crane  in  pre- 
maturely lowering  the  sugar,  and  not  from  the  action  of  the  sea  in  lifting 
the  boat  up  and  dashing  it  against  the  sling. 

— Paauhau  Sugar  Plantation  Co.  v.  Palapala,  127  Fed.  920 

62  O.  O.  A.  662 

SET-OFF  AND  COUNTERCLAIM. 

In  action  for  price  of  goods  sold,  see  "Sales,'*  f  4. 

Pleading  matter  of  set-off  or  counterclaim,  see  "Pleading,**  1 1. 
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SHIPPING. 

See -Admiralty";   ••CJollision- ;   "Seamen";   'Towage";   "Wharves* 

§    1.    Title. 

Where  a  contract  for  the  sale  of  a  vessel  required  the  sellers  to  deliver 
to  the  buyer  all  necessary  papers  and  documents  to  vest  in  him  a  good 
and  sufficient,  unincumbered  title  to  the  ship  and  her  equipment,  together 
with  "her  unexpired  insurance  fully  paid,"  and  no  policies  were  men- 
tioned in  the  contract,  and  the  buyer  did  not  know  how  many  policies 
there  were,  or  by  what  underwriters  they  had  been  issued,  and  only  knew 
that  the  ship  was  insured  for  a  certain  amount,  the  contract  should  not 
be  construed  to  require  a  transfer  of  the  identical  policies  under  which 
the  vessel  was  then  insured,  some  of  which  could  not  be  transferred  over 
the  insurer's  objection,  but  was  sufficiently  complied  with  by  an  offer  to 
vest  in  the  buyer  equivalent  policies. 

— Livermore  v.  Brauer,  128  Fed.  265 62  O.  O.  A.  647 

Where  a  contract  for  the  sale  of  a  vessel  required  the  sellers  to  deliver 
the  ship,  together  with  her  unexpired  in.surance  fully  paid  up,  but  no 
policies  were  mentioned  in  the  contract,  and  the  purchaser  did  not  know 
how  many  policies  there  were,  nor  by  whom  issued,  the  seller  was  not 
required  to  vest  the  purchaser  with  the  title  to  the  particular  policies  then 
covering  the  ship,  but  only  title  to  equivalent  policies. 

—Livermore  v.  Brauer,  128  Fed.  265 62  O.  (X  A.  647 

I   2.    OHarten* 

A  charter  party  fixed  the  port  of  loading  on  a  South  American  river, 
and  the  amount  of  cargo  at  2.(X)0  tons,  10  per  cent,  more  or  less  at  the 
vessers  option.  After  reaching  the  port  she  elected  to  take  2,200  tons, 
but,  when  1,900  had  been  loaded,  she  refused  to  load  more  because  If  she 
did  so  she  would  be  imable  to  cross  a  bar  in  the  river  50  miles  below. 
The  charter  p^rty  required  the  charterer  to  furnish  the  cargo  "within 
reach  of  the  ship's  tackles  at  ports  of  loading  and  discharge  where  steamer 
can  always  safely  4ie  afloat ;  lighterage,  if  any,  to  be  at  expense  and  risk 
of  cargo."  Both  parties  had  knowledge  of  the  bars  and  of  the  stage  of 
water  usually  prevailing  at  that  season.  Held,  that  such  provision  was 
not  equivalent  to  one  that  the  vessel  should  go  to  the  specified  port,  or  "as 
near  as  she  can  safely  get,"  and  could  not  be  construed  to  require  the 
charterer  to  lighter  the  additional  300  tons  of  cargo  to  the  steamer  after 
she  had  passed  the  bar,  and  that  it  was  not  liable  for  dead  freight  because 
of  its  refusal  to  do  so. 

— Tweedie  Trading  Co.  v.  New  York  &  B.  Dyewood  Co.,  127  Fed.  278 

62  C.  C.  A.  210 
f   8*    Carriage  of  goods. 

In  seeking  to  be  relieved  from  liability  for  damage  to  cargo  In  transit, 
under  the  exception  of  perils  of  the  sea,  the  shipowner,  as  carrier,  Is  bound 
to  prove  that  the  injuries  were  the  result  of  such  untoward  circumstances 
as  could  not  have  been  anticipated  and  guarded  against  by  the  exercise 
of  ordinary  care  and  prudence. 

—The  Westminster,  127  Fed.  680 62  O.  O.  A.  406 

A  provision  in  a  bill  of  lading  that  "neither  the  steamship  owners  nor 
their  agents  nor  any  of  their  servants  are  to  be  liable  ♦  ♦  ♦  for  any 
claim  notice  of  which  is  not  given  before  the  removal  of  the  goods"  is  to 
be  construed  as  requiring  such  notice  to  be  given  before  the  removal  of 
the  goods  from  the  dock,  and  imposes  a  valid  condition  precedent  to  the 
right  to  recover  for  damage  to  cargo  either  against  the  owners  personally, 
or  by  a  suit  In  rem,  where,  under  the  circumstances  of  the  case,  such  con- 
dition is  Just  and  reasonable — as  where  the  damage  was  known  when  the 
cargo  was  discharged. 

—The  Westminster,  127  Fed.  680 62  C.  O.  A.  406 
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When  the  failure  to  give  such  notice  la  set  up  by  reepondeDt  as  a  defense, 
the  burden  rests  upon  libelant  to  prove  the  notice,  as  a  condition  to  the 
right  of  recovery,  It  being  an  affirmative  fact  peculiarly  within  his  knowl- 
edge. 

—The  Westminster,  127  Fed.  680 62  C.  C.  A,  406 

The  failure  of  the  owners  to  Insist  on  the  condition  in  other  cases  does 
not  constitute  a  waiver  in  favor  of  libelant,  where  it  Is  not  shown  that  he 
knew  the  fact  and  was  misled  by  It 

—The  Westminster,  127  Fed.  680 62  a  a  A.  406 


See  "Equity,''  f  2. 


STALE  DEMAND. 
STATES. 


See  "United  States.** 
Courts,  see  "Courts." 
Jurisdiction  of  federal  courts  of  actions  against  states,  see  "Courts,"  S  1. 

STATUTES. 

Adoption  by  United  States  courts  of  state  laws  as  rules  of  decision,  see 
"Courts,"  S  1. 

ProvisionB  relating  to  particular  subjects. 
See  "Customs  Duties";    "Monopolies,"  S  1;    "Pensions";    "Railroads,"  f  2; 

'Taxation,"  |  1. 
Notice  of  injuries  to  employ^  see  "Master  and  Servant,"  |  !• 
Revenue  laws,  see  "Internal  Revenue." 

I   1.    OoBstmotioa  and  operatiom. 

Marginal  notes  in  the  Revised  Statutes  nmy  be  referred  to  on  ques- 
tions of  construction,  as  indicating  the  Intention  of  Congress  not  to  alter 
by  revision  the  substantial  provisions  of  previous  acts. 

— Mackey  v.  MUler,  126  Fed.  161 62  a  C.  A,  139 


STATUTES  CONSTRUED. 


imiTAJI  STATES. 

STATUTES  AT  LARGE. 

1864,  oh.  217,  13  Stat.  365 591 

1866,  July  18,  eh.  201,  14  Stat.  178  139 
1870,  July  15,  ch.  292,  $  1,  16  Stat. 

291,  305 591 

1879.  May  17,  ch.  8,  21  Stat  4  [U. 

S.  Comp.  St.  1901,  p.  3676] 478 

1889,  March  2,  ch.  393,  §  1,  25  Stat. 
873  lU.  S.  Comp.  St.  1901,  p.  3690J  400 

1890,  June  10,  ch.  407,  S  14,  26  Stat 
187  [U.S.  Comp.  St  1901,  p.  1933] 

16,  62,  473 
1890.  June  10,  ch.  407,  «  15,  26  Stat. 

138  fU.S.  Comp.  St  1901,  p.  im3]  473 
1890,  July  2,  ch.  647,  26  Stat.  209 

rU.  S.  Comp.  St.  1901,  p.  3200J.. .  484 
1^1,  March  3,  ch.  517,  26  Stat  826 

[U.  S.  Comp.  St  1901,  p.  5471 96 

1893,  Dec.  21,  ch.  3,  28  Stat.  18  [U. 

S.  Comp.  St  1901,  p.  3270] 307 

1894,  Aui?.  28,  ch.  349,  §  1,  Schedule 

I,  par.  263,  28  Stat  529 414 


1894,  Auff.  28,  ch.  349,  $  1,  Schedule 

J,  par.  276,  28  Stat  530 414 

1897,  March  8,  ch.  391.  §  6,  29  Stat 

692  [U.S.  Comp.  St.  1901,  p.  3395]  498 
1897,  July  24,  ch.  11,  $  1,  Schedule 

G,  par.  254,  30  Stat  171  [U.  S. 

Comp.  St  1901,  p.  1650] 409 

1897,  July  24,  ch.  11,  $  1,  Schedule 

M,  par.  400,  30  Stat  188  [U.  S. 

Comp.  St.  1901,  p.  1672] 115 

1897,  July  24.  ch.  11,  §  2.  Free  List, 
lar.  502,  SO  Stat  196  [U.  S. 
3omp.  St  1901,  p.  1681] 115 

1897,  July  24,  ch.  11,  §  2,  Free  List, 
par.  65(5,  30  Stat.  201  [U.  S. 
Comp.  St  1901,  p.  1687J 409 

1898,  June  13,  ch.  448,  f  2,  30  Stat 
448  [U.  S.  Comp.  St  1901,  p.  2286]  644 

1898,  July  1,  ch.  541,  fi  4b,  80  Stat 

547    [U.    S.    Comp.   St   1901,    p. 

34231    99,  369 

1898,  July  1,  ch.  541,  J  5a,  30  Stat 

547,  548  [U.  S.  Comp.  St  1901,  p. 

3424] 272 
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1898,  July  1,  ch.  541,  S  14,  30  Stat. 

550  [U.  S.  Comp.  St.  1901.  p.  3427]  584 
1898,  July  1,  ch.  541,  §  25a,  30  Stat. 

553  [U.S.  Comp.  St.  1901,  p.  3432]  218 
1898,  July  1,  ch.  541,  §  29,  par.  "b,'^ 

30   Stat.   554    [U.    S.    Comp.    St. 

1901,  p.  3433] 412 

1898,  July  1,  ch.  541,  §  64a,  30  Stnt. 

563  [U.  S.  Comp.  St.  1901,  p.  3447] 

79   496 
1898,  July  7,  ch.  678.  30  Stat.  71^ 

[U.  S.  Comp.  St  1901,  p.  3279]. . .  307 

1900,  June  6,   ch.    786,   S  368,   31 
Stat.  552 540 

1901,  March  3,  ch.  517,  26  Stat.  826 

[U.  S.  Comp.  St.  1901,  p.  547]. ...     96 

RE3VISED  STATUTES. 

§  663,  par.  4  [U.  S.  Comp.  St.  1901, 

p.  456]   317 

fi  720  lU.  S.  Comp.  St.  1901,  p.  581]  535 
j  954  [U.  S.  Comp.  St.  1(M)1,  p.  UlMJj  49 
1 1024  [U.  S.  Comp.  St.  1901,  p.  720]  561 
§fi  1041, 1042  [U.  S.  Comp.  St  1901, 

p.  724]   68 

H  8490-3494  [U.  S.  Comp.  St  1901, 

pp.  2328,  23^] 317 

S  3995  [U.  S.  Comp.  St  1901,  p. 

2716] 478 

f  4746.    Amended  by  Act  1898,  July 

7,  ch.  678,  30  Stat.   718   [U.   S. 

Comp.  St  1901,  p.  32791 307 

S    4921.     Amended    by    Act    1897. 

March  8,  ch.  391,  9  6,  29  Stat.  692 

[U.  S.  Comp.  St  1901,  p.  33951. .  498 
SS  5392,  5396  [U.  S.  Comp.  St  1901, 

pp.  3653,  3655] 618 

S  6438  [U.  S.  Comp.  St  1901,  p. 

3674]    307 

I  6440.    Amended  by  Act  1879,  May 

17,  ch.  8,  21  Stat  4  [U.  S.  Comp. 

St  1901,  p.  3676] 478 

S  5447  [U.   S.  Comp.   St  1901,  p. 

3678] 139 

S  &i80  [U.  S.  Comp.   St   1901.  p. 

3696]    2:^8,  661 

9    5480.     Amended    by    Act    1889. 

March  2,  ch.  SaS,  5  1,  25  Stat.  873 

[U.  S.  Comp.  St  1901,  p.  3696] ...  400 
§  5508   [U.  S.   Comp.   St.  1901,  p. 

3712] 88 

COMPILED  STATUTES  1901. 

Page  456 817 

Page  547 96 

Page  581 635 

Page  696 49 

Page  720 661 

Page  724 58 

Page  1650 409 

Pages  1672,  1681 115 

Page  1687 409 

Page  1933 ir.,  62,  473 

Page  2286 644 

Pages  2328,  2329 317 

Page  2716 478 

Page  3200 484 

Pages  3270,  3279 307 

Page  3395 498 

Page  3423    99,  30D 

Page  3424 272 


Page  3427 684 

Page  3432 218 

Page  3433 412 

Page  3447   79,  495 

Pages  3653,  3655 618 

Page  3674 307 

Page  3676 478 

Page  3678 139 

Page  3696 238,  400,  661 

Page  8712 88 

PRESIDENT'S  PROCLAMATION. 
No.  12,  May  30,  1898,  30  Stat  1774  676 

AT.AHAHi'A- 

OIVIL  CODE  1896. 
§  2796  70 

AI.A8KA. 

CIVIL  CODE. 
§368,  81  Stat  652,  ch.  786 540 

COLORADO. 

LAWa 

1893,  p.  129,  ch.  77 49 

1901,  p.  161,  ch.  67 49 

HAWAII. 

CIVIL  LAWa 
S  2144 662 

nxiNOis. 

HURD'S  REVISED  STATUTES  1893. 
Ch.32,fS8,26 108 

IOWA. 

CODE  1897. 
8  3447 190 

KANSAS. 

GENERAL  STATUTES  1901. 
§§4883,  4889 667 

KENTUCKY. 

STATUTES  1903. 

§  4077,  et  seq 429 

§§4078-4080 429 

MASSACHUSETTS. 

LAWS. 

1894,  ch.  622,  p.  718,  §  78 218 
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1IZ88IS8IPPI. 

REVISED  CODE  1892. 
Hi426^1428 548 

NEBRASKA. 

CONSTITUTION  1875. 
Ait.llb,M 189 

HEW  JERSEY. 

GENERAL  STATUTES. 

Volume  2. 

Pago  2555, 1  129 53 

LAWS. 

1890,  p.  295,  ch.  185.  S  63 3C9 

1896.  p.  298,  «  16 24 


HEW  TO] 

LAWS. 
1892,  p.  1972,  ch,  e90,  $92 877 

KORTH  OAROLIHA. 

CODE. 
§  1255 885 

PENNSTIiVAinA* 

LAWS. 

1889,  p.  110 579 

1891.  p.  122 650 

TENHESSEE. 

SHANNON'S  CODE. 
Sfi  1574,  1575 565 


STOCK. 

Corporate  stock,  see  "Corporations,"  |  2. 

STOCKHOLDERS. 

or  corporations,  see  "Corporations,"  i  8. 

STREET  RAILROADS. 

See  "Railroads." 

STREETS. 

See  "Municipal  Corporations,"  i  2. 

SUBROGATION. 

A  purchaser  of  municipal  bonds  in  tbe  open  market  is  a  TOlnnteer, 
who  is  not  subrogated  to  special  equities  which  may  have  existed  in  favor 
of  the  original  holders. 

— Beardsley  v.  City  of  Lampasas,  127  Fed.  819 62  O.  0.  A.  126 

Where  certain  insurance  agents  made  and  executed  a  contract  to  pay  the 
first  premium  on  an  insurance  policy  Issued  to  defendant,  and  the  policy 
was  thereafter  issued  by  the  insurer  with  an  acknowledgment  of  pay- 
ment of  such  premium  indorsed  thereon,  in  the  absence  of  evidence  that 
the  agents  were  secondarily  liable  to  insurer  for  such  premium  an  action 
against  insured  to  recover  the  same  could  not  be  maintained  by  insurer 
for  the  benefit  of  the  agents'  receiver  on  the  ground  that,  as  the  agents 
had  paid  the  debt  of  the  Insured  to  Insurer,  they  were  subrogated  to  in- 
surer's right  to  recover  the  premium,  and  were  entitled  to  sue  in  its  name 
therefor. 

—Equitable  Life  Assur.  Soc.  v.  Wetherlll,  127  Fed.  947 

62  a  a  A.  579 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporations,"  S  2. 


Digitized  by 


Google 


INDBX.  761 

SUPREME  COURTS. 

See  "Courts,"  S  1. 

TARIFF. 

See  "Cnstoma  Dnties.* 

TAXATION. 

See  "Customs  Duties" ;  "Internal  Revenue." 

Effect  of  proceedings  in  bankruptcy  on  lien  for  taxes,  see  "Bankruptcy,"  S  2. 

Jurisdictional  amount  in  controversy,  see  "Courts,"  S  1. 

Jurisdiction  of  federal  court  to  restrain  enforcement  by  state,  see  "Courts," 

§1. 
Payment  of  from  funds  of  insolvent  corporation,  see  "Corporations,"  |  6. 

i    1.    Iiery  and  assessment. 

Ky.  St  1903,  fiS  4078-4080,  making  It  the  duty  of  corporations  men- 
tioned in  section  4077  to  furnish  certain  data  by  which  the  value  of  their 
intangible  property  may  be  ascertained  for  taxation,  and  declaring  that, 
when  the  value  of  the  capital  stock  is  ascertained,  the  value  of  all  tan- 
gible property  otherwise  taxable  shall  be  deducted,  is  applicable  as  well 
to  corporations  and  companies  organized  under  the  laws  of  other  states 
as  those  existing  under  the  laws  of  Kentucky. 

—Coulter  V.  Weir,  127  Fed.  897 02  0.  0.  A.  429 

Under  Ky.  St.  1903,  S  4079,  providing  that  in  the  determination  of  the 
amount  of  a  corporation's  intangible  property  for  franchise  taxation  the 
value  of  all  tangible  property  otherwise  taxable  shall  be  deducted  from 
the  value  of  the  corporation's  capital  stock  ascertained  by  including  every 
element  contributing  to  value,  whether  tangible  or  intangible,  the  tangible 
taxable  property  to  be  deducted  is  not  limited  to  such  as  is  situated  within 
the  state  of  Kentucky,  but  Includes  all  tangible  property  belonging  to  the 
corporation  wherever  located. 

—Coulter  V.  Weir,  127  Fed.  897 62  C.  C.  A.  429 

Where,  In  determining  the  value  of  an  express  company's  intangible 
property  legally  taxable  in  Kentucky,  the  board  of  valuation  ignored,  in 
valuing  the  company's  shares,  the  existence  of  intangible  property  out- 
side of  Kentucky,  consisting  of  an  outside  Investment  of  surplus  earnings, 
which  the  company  offered  to  prove  was  not  used  in,  and  did  not  con- 
stitute a  part  of,  its  general  express  business,  which  investment  con- 
sisted of  railroad  bonds,  etc.,  actually  held  in  New  York,  the  valuation 
was  erroneous. 

—Coulter  V.  Weir,  127  Fed.  897 62  C.  C.  A.  429 

An  express  company  having  accumulated  a  surplus  of  more  than  $12,- 
000.000,  separated  such  amount  from  its  business,  and  invested  It  in  bonds, 
stock,  etc.,  which  the  company  transferred  to  a  trust  company  in  New 
York,  and  then  issued  to  its  stockholders,  as  a  distributive  share  thereof, 
bonds  of  the  express  company  at  par,  payable  only  out  of  the  securities 
80  deposited  as  a  special  dividend,  the  express  company  retaining  certain 
property  rights  in  the  securities,  by  which,  in  certain  contingencies,  cred- 
itors might  reach  them.  Held,  that  such  bonds  and  stocks  so  transferred 
to  the  trust  company  constituted  an  outside  investment  of  surplus  earn- 
ings which  could  not  be  included  in  an  estimate  of  the  value  of  the  express 
company's  intangible  property  taxable  in  Kentucky. 

—Coulter  V.  Weir,  127  Fed.  897 62  C.  O.  A.  429 

Where  it  was  contended  In  a  suit  to  restrain  the  collection  of  a  cor- 
porate franchise  tax  that,  if  the  board  of  valuation  and  assessment,  in 
making  the  assessment  in  the  method  pursued  in  taxing  the  corporation's 
Intangible  property  assessable  in  the  state,  followed  the  statute,  the  stat- 
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ute  was  unconstitutional,  and  that.  If  they  did  not  follow  the  statute,  the 
cori)oration  had  a  remedy  to  correct  the  error,  the  question  was  not  a 
mere  question  of  excessive  valuation  within  the  exclusive  Jurisdiction  of 
the  board,  and  was  subject  to  review  by  the  courts. 

—Coulter  V.  Weir,  127  Fed.  897 62  a  a  A.  429 

§   2.    OoUeotioB  and  emforceineBt  acaiast  persoaa  or  persomal  property. 

Where  the  valuation  of  a  corporation's  franchise  had  been  made  by  the 
state  board,  and  the  auditor  had  given  final  notice  thereof  before  suit 
was  brought  against  him  in  his  official  capacity  to  restrain  the  collection 
of  such  tax,  and  it  was  alleged  that  the  tax  was  void,  and  that,  unless 
restrained,  the  auditor  would  certify  the  tax  to  the  various  counties  and 
municipalities  in  the  state,  which  would  result  in  a  multiplicity  of  suits 
by  defendant  to  restrain  the  collection  of  the  tax,  the  bill  was  maintain- 
able against  the  auditor,  as  an  offlolal,  to  restrain  such  act. 

—Coulter  V.  Weir.  127  Fed.  897 62  a  a  A.  429 

TELEGRAPHS  AND  TELEPHONES. 

Telephone  companies  as  employers,  see  ''Master  and  Servant"  1 1« 

TERRITORIES. 

Territorial  courts,  see  "Courts,"  S  1. 

TIMBER. 

On  public  land,  see  "Public  Lands,"  S  1. 

TITLE. 

To  vessel,  see  "Shipping,**  |  t, 

TORTS. 

Admiralty  jurisdiction,  see  "Admiralty,"  S  1. 
Causing  death,  see  "Death,"  §  1. 

Priority  of  judgment  for,  against  railroad  in  hands  of  recdyer,  lee  "Rail- 
roads," S  1. 

By  particular  classes  of  parties. 
See  "Municipal  Corporations,"  %  2. 
Agents,  see  "Principal  and  Agent,"  S  2. 
Employ(is,  see  "Master  and  Servant,"  §  2. 

Particular  remedies  for  tort$. 
See  "Trover  and  Conversion,"  |  1. 

Particular  torts. 
See  "Malicious  Prosecution" ;   "Negligence" ;   "Trover  and  Conversion.* 
Maritime  torts,  see  "Collision." 

TOWAGE. 

Collision  with  vessel  in  tow,  see  "Collision,"  S  8. 

The  nmHter  of  a  tug  is  bound  to  possess  and  exercise  such  degree  of 
slsill  and  judgment  for  the  protection  of  his  tow  as  might  fairly  be  ex- 
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pected  from  a  man  of  his  calling  under  the  circumstances  in  which  he  is 
placed,  and,  if  he  fulfills  such  measure  of  duty,  the  vessel  is  not  liable 
because  a  loss  or  disaster  to  the  tow  may  result  from  an  error  of  Judgment 
on  his  part 

—The  Garden  City,  127  Fed.  298 ;  Davis  v.  Boland,  Id 

62  C.  C.  A.  182 

The  steamer  Garden  City,  140  feet  long,  with  two  barges  in  tow  on  a 
line,  passed  out  of  the  Portage  Ship  Canal,  going  westward,  in  Lake 
Superior,  at  6  in  the  evening,  and  at  9,  when  15  miles  distant,  the  wind 
became  so  strong  from  the  west  that  she  could  not  make  headway,  and 
she  turned,  and  made  again  for  the  entrance  to  the  canal.  In  attempt- 
ing to  pass  in,  the  barges  drifted  to  leeward  of  the  entrance,  and  one 
was  beached  and  injured.  flcW,  on  the  evidence,  that  the  steamer  was 
not  in  fault  either  for  leaving  the  canal,  the  wind  not  l)eing  strong 
enough  at  that  time  to  render  it  imprudent,  or  for  attempting  to  take  her 
tows  into  the  canal  again,  the  entrance  to  which  was  250  to  300  feet  wide. 
Instead  of  seeking  a  refuge  behind  Keweenaw  Point,  which  would  have 
required  her  to  go  70  miles,  or  for  negligent  navigation  in  attempting  the 
entrance  to  the  canal ;  but  that,  on  the  contrary,  the  evidence  showed  that 
good  seamansliip  required  her  to  endeavor  to  get  back  into  the  canal, 
rather  than  to  attempt  to  go  around  the  point,  and  that  the  failure  of  the 
tows  to  make  the  entrance  was  due  to  the  faulty  steering  of  the  rear 
barge. 

—The  Garden  City,  127  Fed.  298;  Davis  v.  Boland,  Id. 

62  0.  C.  A.  182 

TRADE-MARKS  AND  TRADE-NAMES. 

I   1.    Marki  and  names  subjeots  of  ownership. 

The  word  "O^rroms,"  as  applied  to  a  game  played  with  disks  on  a 
board,  in  which  the  object  is  to  pocket  the  disks,  is  not  so  descriptive 
of  the  board  or  the  games  played  thereon  as  to  preclude  Its  appropria- 
tion as  a  trade-mark  therefor.  The  Hnskell  registered  trade-mark  No. 
29,775,  for  the  word  **Carroms,"  as  applied  to  game  boards,  held  valid 
and  infringed. 

— Ludington  Novelty  Co.  v.  Leonard,  127  Fed.  155;   Same  v.  Fisher, 
Id 62  C.  C.  A.  260 

Where  a  manufacturer  of  linen  crash  adopted  and  used  various  letters 
of  the  alphabet  to  designate  the  grade  and  quality  of  his  crash,  and  such 
letters  did  not  tend  in  any  manner  to  designate  ownership,  they  could  not 
be  made  the  subject  of  trade-mark. 

— Stevens  Linen  Works  v.  William  &  John  Don  &  Co.,  127  Fed.  950. . . 

62  C.  C.  A.  582 

A  person  publishing  a  magazine  under  the  name  "Comfort"  has  a  trade- 
name in  such  title,  which  is  infringed  by  the  use  of  the  name  "Home 
Comfort"  for  a  magazine. 

—Gannert  v.  Rupert,  127  Fed.  962 62  O.  d  A.  594 

§   2.    Title,  oonveyanoes,  and  oontraots. 

The  right  of  the  owner  of  a  trade-mark  to  be  protected  in  the  exclusive 
use  thereof  is  not  dependent  on  the  federal  statute  authorizing  registra- 
tion. 

—Ohio  Baking  Co.  v.  National  Biscuit  Co.,  127  Fed.  116 

62  C.  C.  A,  116 
§   3.    Infringement  and  nnfair  competition. 

Where  the  ground  for  relief  in  a  suit  for  infringement  of  a  trade-mark 
was  unfair  competition  in  domestic  commerce,  and  the  cause  of  action 
alleged  was  an  imitation  of  plalntlflTs  trade-mark  on  cartons  used  in  local 
trade,  and  there  was  no  allegation  that  complainant's  foreign  trade  was 
injured  by  the  acts  complained  of,  the  fact  that  the  trade-mark  was 
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registered,  and  that  complainant  was  entitled  to  protection  under  the 
federal  statute  with  regrard  to  foreign  commerce,  was  Immaterial. 

— Ohk)  Baking  Co.  v.  National  Biscuit  Co.,  127  Fed.  116 

62  C.  C.  A.  116 

Complainant's  "In-er  Seal"  trade-mark,  as  known  to  the  public,  was 
printed  in  white  letters  on  a  vivid  red  background  of  a  peculiar  shade, 
and  applied  to  the  ends  of  cracker  and  biscuit  cartons,  in  which  com- 
plainant's goods  were  packed  for  sale.  Shortly  thereafter  defendant  con- 
ceived a  trade-mark  with  the  words  "Factory  Seal"  printed  on  the  same- 
colored  labels,  which  it  applied  to  the  ends  of  similar  padsages  of  its 
biscuits.  At  the  time  defendant  adopted  this  trade-mark  it  knew  com- 
plainant's crackers  were  the  only  ones  sold  with  the  red  seal  on  the  end 
of  the  cartons,  and  that  its  trade-marks  were  liable  to  deceive  careless 
purchasers.  HeUJ,  that  defendant's  trade-mark,  when  so  printed  and  used, 
was  an  infringement  on  complainant's  trade-mark,  and  should  be  enjoined. 

—Ohio  Baking  Co.  v.  National  Biscuit  Co..  127  Fed.  116 

62  a  a  A.  116 

Aji  accounting  will  not  be  ordered  in  a  suit  for  infringement  of  a  trade- 
mark, where  It  appears  from  the  evidence  in  the  case  that  there  is  no 
rational  rule  by  which  the  profits  realized  by  defendant  from  the  use 
of  the  name  could  be  estimated. 

— Ludington  Novelty  Co.  v.  Leonard,  127  Fed.  156 ;    Same  t.  Fisher, 

Id 62  C.  C.  A.  269 

Where,  in  a  suit  to  restrain  the  use  of  letters  of  the  alphabet,  attached 
to  various  qualities  of  plaintiff's  manufactured  goods,  there  was  no  evi- 
dence that  any  purchaser  had  ever  been  deluded,  by  the  use  of  the  letters 
by  defendant.  Into  the  belief  that  he  was  buying  complainant's  goods,  in- 
stead of  defendant's,  or  that  buyers  generally  for  consumption  relied  on 
the  letters  as  the  earmarks  of  complainant's  manufacture,  plaintiff  could 
not  restrain  defendant's  use  thereof  on  the  ground  of  unfair  competition. 
—Stevens  Linen  Works  v.  William  &  John  Don  &  Co.,  127  Fed.  950. . . 

62  C.  C.  A.  582 

A  person,  publishing  a  magazine  under  the  name  "Comfort,"  has  a  trade- 
name in  such  title,  entitling  him  to  an  injimction,  without  proof  of  dam- 
ages, for  infringing  it  by  the  use  of  the  name  "Home  Comfort"  for  a  mag- 
azine. 

— Gannert  v.  Rupert,  127  Fed.  962 62  C.  a  A.  694 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  S  3. 

TRIAL 

See  "Witnesses." 

Trial  of  right  to  property  levied  on,  see  "Attachment,"  S  1. 

Trial  of  particular  civil  actions  or  proceedings. 
See  "Malicious  Prosecution,"  S  8;   "Mandamus,"  fi  2';    "Negligence,"  §  1. 
Actions  for  causing  death,  see  "Death."  S  1. 
Against  principal  or  agent,  see  "Principal  and  Agent,"  S  2. 
For  infringement  of  patent,  see  "Patents,"  §  6. 
For  Injury  to  wharf,  see  "Wharves." 

For  personal  injuries,  see  "Carriers,"  S  3;   "Master  and  Servant,"  f  1;    "Mu- 
nicipal Corporations,"  §  2. 
For  price  of  goods  sold,  see  "Sales,"  §  4. 
On  Insurance  policy,  see  "Insurance,"  §  8. 

Trial  of  criminal  prosecutionB. 
See  "Criminal  Law,"  $  2. 
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I    1.    Taldni:  ease  or  question  from  Jnry. 

Tbe  rule  in  the  federal  courts  is  that  it  Is  not  proper  to  Bubmlt  a  cause 
to  the  Jury  merely  because  some  evidence  has  been  introduced,  unless 
that  evidence  be  of  sucii  character  that  it  would  warrant  the  Jury  in 
finding  a  verdict  in  favor  of  the  party  introducing  it 

—New  York  Cent  &  H.  R.  R.  Co.  v.  Difendaffer,  125  Fed.  BdS 

62  0.  C.  A.  1 

It  is  not  error  to  direct  a  verdict  where  the  evidence  is  of  such  con- 
clusive character  that  the  court,  In  the  exercise  of  a  sound  Judicial  discre- 
tion, would  be  compelled  to  set  aside  a  verdict  in  opposition  to  it 

— Shoup  V.  Marks,  128  Fed.  32 62  0.  C.  A.  640 

I   2.    Instmotioas  to  Jnry. 

Where  an  instruction  covers  the  whole  law  In  reference  to  a  matter, 
it  is  not  error  to  refuse  to  charge  particular  circumstances  in  reference 
thereto. 

—Pennsylvania  R.  Co.  v.  Palmer,  127  Fed.  956 62  C.  a  A.  588 

fi   8.    WalTor  and  eorr action  of  irreirnlarities  and  errors. 

A  demurrer  to  the  evidence  is  waived  by  the  defendant  by  the  intro- 
duction of  evidence  in  defense  after  the  demiu*rer  is  overruled. 

— Tamblyn  v.  Johnston,  126  Fed.  267 62  a  CI  A.  601 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  -Attachment,"  |  1. 

TROVER  AND  CONVERSION. 

Wrongful  conversion  of  county  funds,  see  "Counties,"  S  !• 

S    1«    Actions. 

In  an  action  against  a  marshal  to  recover  the  value  of  goods  taken  by 
defendant  from  plaintiff  on  attachments  against  a  third  person,  the  return 
of  defendant  showing  the  seizure  and  sale  of  the  goods  by  him,  and  the 
price  received  therefor,  is  competent  evidence  on  behalf  of  plaintiff  as 
tending  to  establish  the  value  of  the  goods. 

— Shoup  V.  Marks,  128  Fed.  82 62  C.  a  A.  540 

In  an  action  of  trover  against  an  officer  to  recover  the  value  of  goods 
seized  by  him  and  taken  from  plaintiff's  possession  under  a  writ  of  at- 
tachment against  a  third  person,  where  it  has  already  been  determined 
that  under  the  statute  such  seizure  was  unauthorized  and  illegal,  evi- 
dence tending  to  show  that  the  sale  of  the  goods  by  the  attachment  de- 
fendant to  plaintiff  was  in  fraud  of  the  seller's  creditors  constitutes  no 
defense  by  impeaching  plaintiff's  title,  the  sale  being  sufficient  to  transfer 
the  title  to  him  as  between  the  parties,  and  as  against  all  others  except 
creditors  of  the  seller  proceeding  legally  under  a  valid  process. 

— Shoup  V.  Marks,  128  Fed.  82 62  a  a  A.  540 

TRUSTS. 

Combinations  to  monopolize  trade,  see  "Monopolies,"  1 1. 

TUGS. 

See  "Towage." 

UNFAIR  COMPETITION. 

See  "Trade-Marks  and  Trade-Names,"  |  8. 
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UNITED  STATES. 

See  "Customs  Duties" ;  Tost  Office." 

Courts,  see  "Courts/*  88  1,  2 ;  "Removal  of  Causes.** 

Exemptions  as  against  fines  by,  see  "Homestead,"  8  1. 

Indians,  see  "Indians." 

Right  to  reduced  rates  for  carriage  of  soldiers,  see  "Carriers,"  |  1, 

8    1*    Claims  acaiast  Halted  States. 

Rev.  St  8  563.  par.  4  [U.  S.  Comp.  St  1901,  p.  456],  confers  on  the  District 
Court  Jurisdiction  of  an  action  by  the  United  States  to  recover  money 
fraudulently  obtained  by  defendant  In  payment  of  a  false  claim  for  a 
pension. 

— Foolery.  United  States,  127  Fed.  519 62  a  a  A,  317 

The  right  of  the  United  States  to  sue  for  recovery  of  money  obtained 
from  it  by  means  of  a  fraudulent  claim  Is  one  existing  at  common  law, 
and  the  remedy  by  penal  suit  given  by  Rev.  St.  88  3490-3494  [U.  S.  Comp. 
St  1901,  pp.  2328,  2329],  is  cumulative,  and  not  exclusive. 

—Pooler  V.  United  States,  127  Fed.  519 62  a  a  A.  317 

VACATION. 

Of  injunction,  see  "Injunction,"  8  1. 

VALUE. 

LlmiU  of  Jurisdiction,  see  "Courts,"  8  1. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

VERDICT. 

Directing  verdict  In  dvll  actions,  see  **Trlal,"  8  1. 

Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Error**  |  7. 

VICE  PRINCIPALS. 

See  "Jilaster  and  Serrant,"  {  1. 

WAIVER. 

Of  ot^ections  to  particular  aet$  or  proceeding$. 
See  "Trial."  8  8. 
Sale  of  proi)ert7  belonging  to  bankrupt  estate,  see  "Bankruptcy,"  8  2. 

Of  rights  or  remedies. 
See  "Removal  of  Causes,"  8  1. 

Conditions  of  subscriptions  to  corporate  stock,  see  "Corporations,"  8  2, 
Notice  of  injury  to  or  loss  of  goods  shipped,  see  "Shipping,"  8  3. 

WAREHOUSEMEN. 

Carrier  as  warehouseman,  see  "Carriers,"  8  2. 
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WARRANTY. 

On  sale  of  goods,  lee  "Sales,"  {  3. 

WAYS. 

Public  ways,  see  "Municipal  Corporations,"  S  2. 

WHARVES. 

In  an  action  for  Injuries  to  plaintiff's  wharf,  which  was  struck  by  de- 
fendant's vessel,  the  question  whether  the  wharf  fell  by  reason  of  the 
negligence  of  the  operatives  of  the  vessel  was  for  the  jury. 

—Alaska  S.  S.  Co.  v.  Collins,  127  Fed.  937 62  O.  O.  A.  600 

Where,  in  an  action  for  injuries  to  a  wharf,  the  uncontradicted  testi- 
mony was  that  it  would  take  from  15  to  30  days  to  make  necessary  repairs, 
and  that  plaintiff  would  suffer  a  loss  within  such  time  of  $500,  and  several 
witnesses  testified  that  it  would  cost  between  $1,350  and  $1,800  to  repair 
the  same,  and  the  only  evidence  for  defendant  was  a  witness  who  testified 
that  he  offered  to  make  the  repairs  for  $900,  a  judgment  in  favor  of  plain- 
tiff for  $2,064  was  not  excessive. 

—Alaska  a  S.  Co.  v.  Collins,  127  Fed.  937 62  a  a  A.  669 

WITNESSES. 

See  "Evidence." 

Experts,  see  "Evidence,"  8  3.  • 

Opinions,  see  "Evidence,"  S  3. 

I    !•    Ezamlnation. 

A  question  put  to  a  witness,  "What  did  you  do?"  without  calling  the 
vdtness*  attention  to  the  subject  of  the  inquiry,  was  objectionable  as 
indefinite  and  unsuggestive. 

—Fredrick  Mfg.  Co.  v.  Devlin,  127  Fed.  71 62  C.  C.  A.  53 

WRIT  OF  ERROR. 

Propriety  of  as  mode  of  review  in  bankruptcy,  see  "Bankruptcy,"  S  4. 

WRITS. 

Particular  writs. 
See  "Habeas  Corpus";   "Injunction";   "Mandamus.** 
Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  ENFORCEMENT  OF  TAX. 

See  "Taxation,"  |  2. 


[BND  OP  VOLUME.] 
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